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Bier  &  Mann  v.  Dozier. 

November  Term,  1873,  Richmond. 
BouLDiN,  J.,  Absent* 

I.   Confederate    States   Qovernment  —  United  States 

Laws.— Durlnfif  tbe  war  neitber  the  law  of  the 
United  States,  nor  any  policy  of  their  srovemment, 
was  in  force  in  any  part  of  the  Confederate  States, 
not  in  the  possession  or  under  the  control  of  the 
United  States. 
a.  Same— Agents  of— Contracts  by.t— On  the  1st  of 
February  1866  B,  representing  himself  to  be  the 
a^ent  of  the  Ck>nfederate  States  firovemmenrt,  to 
take  tobacco  into  Maryland  and  exchange  it  for 
bacon,  applied  to  D,  livlnfir  near  the  Potomac  river 
in  W.  county,  to  sto];e  for  him  in  D's  bam  for  the 
nig-ht,  &1  boxes  of  tobacco.    D  being  unwilling  to 

do  it,  B  agreed  with  him  that  if  he  would 
2  receive  the  tobacco  *in  his  bam,  and  should 

sustain  any  damage  or  injury  from  the  forces 
of  the  United  States  in  consequence  of  the  tobacco 
being  there  deposited,  B  would  make  good  all  losses 
be  might  sustain  thereby.  Under  this  agreement 
the  tobacco  was  deposited  in  D's  bam,  where  it  re- 
mained until  the  17th  of  March,  B  undertaking  to 
pay  for  any  loss  B  might  sustain  thereby.  At  that 
time  the  enemy's  gun-boats  on  the  river  approach- 
ing D's  house,  he  removed  and  concealed  the 
tobacco,  and  his  houses  and  out^buildings  and  fur- 
niture were  destroyed  by  the  enemy:  his  loss 
amounting  to  86,852.    Held: 

I.  Saaie— Same— Same.— B  being  the  agent  of  the 
Confederate  Government,  which  could  enforce 
obedience  upon  all  within  its  Jurisdiction,  the 
contract  was  valid,  and  B  is  bound  to  pay  D  for 
the  loss  which  he  sustained. 

a.  Same— Same— Same— False  Representation.— if  B 

was  not  the  agent  of  the  Confederate  govern- 
ment, and  was  prosecuting  a  private  enterprise, 
against  the  laws  and  policy  of  that  goveimment, 
D  is  not  particepB  criminU  with  B,,in  an  equal 
degree,  if  at  all,  and  he  is  entitled  to  recover. 

3.  Contracts— Against  Pobilc  Policy.— To  make  a 
contract  unlawful  as  being  against  public  policy 
or  law,  it  must  be  manifestly  and  directly  so; 
and  it  is  not  enough  that  the  contract  is  con- 
nected with  some  violation  of  the  law,  however 
remotely  or  indirectly. 

This  is  a  writ  of  error  to  a  judgment  of 
the  late  District  court  held  at  Fredericks- 
burg, affirming  a  judgment  of  the  Circuit 
court  of  Essex  county,  rendered  in  favor  of 
the  defendant  in  error,  the  plaintiff   in  the 

*The  case  was  argued  before  his  election. 

tCoatracts  by  Confederate  Qovernment —The  princi- 
pal case  is  cited  as  authority  on  this  subject  in  Din- 
widdle V.  Stuart.  28  Grate  554.  580. 


said  Circuit  court,  William  R.  Dozier, 
against  the  plaintiffs  in  error,  the  defend- 
ants in  the  said  Circuit  court,  B.  Bier  and 
S.  Mann,  who,  with  Samuel  Strooke  and  ly. 
Bowman  composed  a  partnership  firm,  trad- 
ing in  the  name  and  style  of  S.  Strooke  & 
Co.  The  action  was  in  assumpsit.  The 
declaration  contained  two  counts,  and  was 
in  substance  as  follows:  The  first  count 
stated  that  the  defendants,  on  the  first  day 
of  February  1865,  at  the  county  of  West- 
moreland, in  consideration  that  the  plaintiff, 
at  the  special  instance  and  request  of 

3  the    defendants,    *would    receive    on 
storage  upon  his  premises,   to  wit:  in 

his  barn,  and  take  care  of  a  large  lot  of  to- 
bacco, the  property  of  the  defendants,  for 
their  use  and  at  their  risk,  for  a  short  time, 
to  wit :  for  the  space  of  forty-eight  hours, 
undertook  and  promised  that  they,  the  de- 
fendants, would  make  good  to  the  plaintiff, 
and  pay  him  for  all  loss  and  damage  done 
to  him  or  to  his  property  by  the  army  of 
the  United  States,  or  any  person  or  persons 
in  the  employment  of  the  United  States,  by 
reason  of  said  tobacco  having  been  stored 
upon  the  said  premises,  it  having  been 
admitted  by  the  defendants  that  the  said 
tobacco  was  intended  to  be  transported  from 
said  premises  into  the  State  of  Maryland, 
and  that  such  transportation  was  forbidden 
bv  the  government  of  the  United  States: 
That  the  plaintiff,  confiding  in  said  promise 
and  undertaking  of  the  defendants,  did  then 
and  there  receive  on  storage  upon  his  prem- 
ises, to  wit,  in  his  barn,  the  said  tobacco, 
and  did  take  care  of  the  same,  and  after- 
wards safely  deliver  it  to  the  defendants : 
That  the  defendants  did  not  regard  their 
said  promise  and  undertaking,  but  deceived 
the  plaintiff  in  this,  to  wit:  that  the  said 
tobacco  was  permitted  to  remain  upon  the 
premises  for  a  long  space  of  time,  to  wit : 
for  the  space  of  three  months,  and  until  the 
officers  and  men  on  the  United  States  gun- 
boats and  vessels  of  war  on  the  Potomac 
river  had  been  informed  of  the  fact  that 
said  tobacco  was  so  stored  upon  the  prem- 
ises of  the  plaintiff;  and  coming  in  search 
of  the  same  upon  said  premises,  and  failing 
to  find  it,  by  reason  of  the  care  and  atten- 
tion of  the  plaintiff  in  concealing  it,  they, 
the  said  officers  and  men,  did  great  damage 
to  the  property  of  the  plaintiff,  by  burning 
his  dwelling  house,  furniture,  stable,  grain 
and  other  property  in  and  upon  the  said 
premises,  whereby  he  was  put  to  great  ex- 
pense   and   loss,    &c.,    in    the    whole 

4  amounting  to  a  large  sum  of  *money, 
to    wit:  to  the   sum   of  $6,352.      The 
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second  count  stated  that  on,  &c.,  at,  &c., 
in  consideration  that  the  plaintiff,  at  the 
like  special  instance,  &c.,  would  receive 
into  his  possession,  upon  his  premises,  in 
said  county  of  Westmoreland,  a  large  and 
very  valuable  lot  of  tobacco,  the  property 
of  the  defendants,  which  they  were  at- 
tempting* to  carry  to  Maryland  for  sale, 
they,  the  defendants,  undertook  and  prom- 
ised the  plaintiff  that  they  would  pay  to 
him  any  damage  or  loss  sustained  by  him 
at  the  hands  of  the  United  States  forces, 
by  reason  of  said  tobacco  being  put  into 
the  possession  and  upon  the  premises  of  the 
plaintiff  by  the  defendants :  That  the  plain- 
tiff did  so  receive  said  tobacco  into  his  pos- 
session and  upon  his  premises,  upon  the 
conditions  aforesaid ;  and  that  the  United 
States  forces  did,  having  sought  for  said 
tobacco  and  failing  to  find  it,  bum  and 
destroy  the  houses,  furniture  and  other 
property  of  the  plaintiff,  of  great  value,  to 
wit:  of  the  value  of  $6,S52;  of  which  the 
defendants  afterwards,  to  wit :  on  the  10th 
day  of  May  1865,  at,  Ac,  were  duly  in- 
formed: And  that  the  defendants  failed 
and  refused  to  pay  the  loss  and  damage 
sustained  by  the  burning  and  destruction 
aforesaid.  Wherefore,  the  plaintiff  said 
that  he  was  injured  and  has  sustained  dam- 
age to  the  amount  of  $ .     There  was,  at 

the  conclusion  of  both  counts,  a  statement 
apparently  applicable  to  each:  that  after- 
wards, to  wit :  on  the  10th  day  of  May,  1865, 
in  consideration  of  the  premises  respec- 
tively, the  defendants  promised  to  pay  the 
said  several  sums  of  money,  on  request,  to 
the  plaintiff;  yet  they  had  not  paid  the 
same,  or  any  part  thereof ,  **to  the  plaintiff's 
damage  $12,000;  and  thereupon  he  brings 
suit,  Ac.*' 

The  defendants  filed  a  general  demurrer 
to  the  declaration,  and  the  plaintiff  joined 
in    the   demurrer;  which,    upon    argument, 

was  overruled.     And  then  the  defend- 
5  ants  *plead    not    guilty    to    the    first 

count,  non-assumpsit   to   the   second, 
and  filed  a  special    plea  that  they  were  not 

Partners,  as  alleged  in  the  declaration, 
^o  all  these  pleas  the  plaintiff  replied  gen- 
erally; and  issues  being  thus  joined  by  the 
parties,  were  tried  by  a  jury,  which  found 
a  verdict  for  the  plaintiff  on  all  the  issues, 
and  assessed  his  damages  at  $5,937,  with 
interest  thereon  from  the  17th  day  of  March 
1865  till  paid;  and  judgment  was  rendered 
accordingly. 

Two  bills  of  exceptions  taken  by  the  de- 
fendants to  opinions  given  by  the  Circuit 
court  during  the  trial  of  the  cause,  were 
made  a  part  of  the  record.  The  first  states 
that  after  all  the  evidence  had  been  given 
to  the  jury,  the  counsel  for  the  defendants 
moved  the  court  to  instruct  the  jury  as  fol- 
lows— that  is  to  say :  that  if  the  jury  believe, 
from  the  evidence,  that  the  contract  between 
the  plaintiff  and  defendants,  stated  in  the 
declaration,  was  made  for  or  about  any 
matter  or  thing  which  was,  at  the  time, 
prohibited  and  made  unlawful  by  any  law 
of  the  United  States,  or  in  violation  of  the 
policy    of   the    United   States   government, 


then  said  contract  is  void,  and  they  must 
find  for  the  defendants.  But  the  court  re- 
fused to  give  the  said  instruction ;  and  the 
defendants  excepted. 

The  second  bill  of  exceptions  states,  in 
substance,  as  follows:  that  after  the  jury 
were  sworn  to  try  the  issues  joined,  the 
plaintiff,  (who  testified  for  himself,)  to 
maintain  the  said  issues  on  his  part,  proved 
the  following  facts,  to  wit:  that  i^  the  lat- 
ter part  of  January,  or  the  first  of  February 
1865,  two  men,  representing  themselves  by 
the  names  of  Strooke  and  Bier,  came  to  the 
home  of  the  plaintiff,  situate  near  the  Po- 
tomac river,  in  the  county  of  Westmoreland, 
near  night,  and  requested  of  the  plaintiff 
permission  to  deposit  in  his  barn,  until  the 
next  morning,  a  large  quantity  (about 

6  82  boxes)  of  tobacco;  *which  deposit 
he  declined  to  allow.  They  then  rep- 
resented to  him  that  they  were  taking  the 
said  tobacco  to  Maryland,  to  be  exchanged 
for  bacon  for  the  Confederate  States  gov- 
ernment; and  that  they  had  full  authority 
to  take  the  said  tobacco  to  Maryland.  The 
plaintiff  then  consented  to  receive  the  said 
tobacco  until  the  next  day.  The  said 
Strooke  and  Bier  then  agreed  with  the 
plaintiff,  that  if  he  would  receive  said  to- 
bacco* in  his  barn,  and  he  should  sustain 
any  damage  or  injury  from  the  forces  of 
the  United  States,  in  consequence  of  the 
said  tobacco  being  there  deposited,  they 
would  make  good  all  losses  which  he  might 
sustain.  They  were  wealthy,  and  good  for 
any  agreement  they  might  make.  The 
weather  was  very  cold,  and  the  river  and 
creek  were  blocked  up  with  ice.  Said 
Strooke  remained  at  the  house  of  the  plain- 
tiff three  weeks.  While  there  the  plaintiff 
frequently  manifested  his  uneasiness  about 
the  tobacco  being  on  his  premises,  and  was 
told  by  said  Strooke  that  if  ever  he  was 
injured  thereby,  he  would  pay  all  losses 
which  he  might  sustain.  The  said  tobacco 
remained  in  the  bam  of  the  plaintiff,  on 
storage,  till  the  17th  of  March,  1865,  when 
the  Potomac  flotilla,  under  Commodore 
Parker,  made  its  appearance  and  began  to 
shell  the  premises  of  the  plaintiff.  The 
plaintiff,  with  such  assistance  as  he  could 
get,  removed  the  said  tobacco  to  the  woods, 
and  concealed  the  same;  and  it  not  being 
found  by  the  forces  of  Commodore  Parker, 
the  said  forces  of  the  United  States  govern- 
ment burned  the  dwelling  house,  the  barn, 
stable  and  all  the  houses  of  the  plaintiff, 
except  the  overseer's  house,  all  the  furniture, 
except  their  beds,  the  agricultural  imple- 
ments, and  one  year's  provisions.  The  loss 
of  the  plaintiff,  in  consequence  of  said 
burning,  was  not  less  than  $6,352.  Between 
the  time  of  the  deposit  of  the  tobacco  and 
its   removal,    he    had   interviews   with    the 

partners,  Strooke,  Boreman,  Bier  and 

7  Mann,  each   of  *whom   acknowledged 
himself  a  member  and  partner  of  the 

firm  of  Strooke  &  Co.,  and  all  promised 
him  indemnity  for  any  loss  he  might  sus- 
tain. After  the  burning,  Bier  and  Mann 
came  to  his  house  and  renewed  the  promise 
to  reimburse  him  for  his  loss.     Mann  stated 
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that  Strooke  proposed  to  send  plaintiff  $5,000 
by  him,  but  feared,  from  the  unsettled  state 
of  the  country,  it  might  be  lost.  On  the 
27th  of  May  1865,  Bier  and  Mann  came  to 
the  house  of  the  plaintiff  with  what  pur- 
ported to  be  an  order  from  the  Secretary  of 
the  Treasury  of  the  United  States,  endorsed 
by  the  President,  for  the  delivery  of  the 
tobacco  to  them;  and  upon  consultation 
with  his  friends,  he  determined  to  give  up 
the  tobacco,  though  he  had  previously  de- 
termined to  hold  on  to  it  until  paid  for  the 
loss  he  had  sustained.  On  motion  of  the 
defendant's  counsel,  the  evidence  touching 
the  said  order  was  excluded  from  the  jury, 
unless  the  order  was  produced.  All  the  to- 
bacco, except  three  boxes,  which  plaintiff 
had  used,  and  two  boxes  of  damaged  tobacco, 
and  a  half  box  of  sound  tobacco  given  to 
the  plaintiff  by  the  defendants,  was  deliv- 
ered to  Bier  and  Mann. 

Dr.  Harvey  also  proved  substantially  the 
same  facts  as  above.  Another  witness  also 
proved  that  Strooke  and  Bier  came  to  his 
house,  and  in  conversation  with  the  daughter 
of  the  plaintiff,  who  was  staying  there, 
concerning  the  loss  of  her  father's  property, 
Strooke  told  her  not  to  be  sad,  he  would 
build  her  father  a  better  house  than  the  one 
he  had  lost,  and  fully  reimburse  to  him  the 
loss  he  had  sustained. 

On  the  cross  examination  of  the  plaintiff's 
witnesses,  it  was  further  proved,  that  the 
plaintiff  resided  near  the  Potomac  river, 
and  was  in  the  habit  of  entertaining  at  his 
house  refugees  from  Maryland  and  Virginia ; 
that  a  signal  corps  of  the  Confederate 
States  was  stationed  during  the  war  in  one 
and  a  half  miles  from  the  plaintiff's 
8  *house,  and  the  members  of  said  corps 

were  frequently  at  his  house;  that 
some  of  Col.  Mosby's  men  had  been  there 
on  one  occasion ;  and  the  blockade  runners 
had  stopped  at  the  plaintiff's  house  some 
times,  though  the  plaintiff  had  not  been 
engaged  in  the  blockade  business;  that 
when  Strooke  and  Bier  came  to  the  house 
of  the  plaintiff  with  the  tobacco,  they  ex- 
hibited to  him  and  a  friend  stopping  with 
him.  Dr.  Harvey,  a  paper  writing  from  an 
officer  of  the  Confederate  States,  approved 
by  the  Secretary  of  War  of  the  Confederate 
States,  giving  Strooke  &  Co.  full  authority 
to  carry  tobacco  into  Maryland,  to  exchange 
for  bacon  for  the  use  of  the  Confederate 
States,  which  paper  showed  that  Strooke  & 
Co.  had  given  bond  to  the  Confederate 
States  before  the  said  paper  was  furnished 
to  them ;  and  Strooke  stated  the  bond  was 
for  $100,000  or  more.  And  these  were  all 
the  facts  proved  in  the  cause.  Thereupon, 
the  defendants  moved  the  court  to  give  the 
following  ihstructions  to  the  jury : 

1.  If  the  jury  shall  believe  from  the  evi- 
dence that  the  consideration  of  the  contract 
set  forth  in  the  declaration  was  in  violation 
of  any  statute  of  the  Confederate  govern- 
ment, or  in  violation  of^its  policy,  then  said 
contract  is  void,  and  they  must  find  for  the 
defendants. 

2.  If  the  jury  shall  believe  that  said  con- 
tract was  for  an   illegal   transaction,    then 


said  contract   is    void,    and   they  must  find 
for  the  defendants. 

3.  If  the  jury  believe  from  the  evidence 
that  the  consideration  of  said  contract  is 
altogether  illegal,  it  is  insufficient  to  sus- 
tain a  promise;  and  the  agreement  is  wholly 
void,  whether  the  law  violated  be  the  com- 
mon law  or  statute. 

4.  If  the  jury  believe  from  the  evidence 
that  the  said  contract  was  made  for  or  about 
any  matter  or  thing  which  was  at  the  time 

prohibited  and  made  unlawfully  by 
9         *any  law  of  the  United  States,  or  in 

violation  of  the  policy  of  the  United 
States  government,  then  said  contract  is 
void,  and  they  must  find  for  the  defendants. 

5.  Unless  the  jury  shall  believe  from  the 
evidence  that  the  property  of  the  plaintiff 
was  burned  and  destroyed  by  the  forces  or 
troops  of  the  United  States  government, 
because  the  tobacco  of  the  defendants  had 
been  stored  in  the  houses  of  the  plaintiff, 
they  must  find  for  the  defendants. 

6.  If  the  jury  find  for  the  plaintiff,  then 
they  must  deduct  from  the  amount  they 
shall  find  such  an  amount  as  shall  be  the 
value  of  the  tobacco  used  by  him. 

All  of  which  instructions  the  court  gave, 
except  the  one  marked  4 ;  which  the  court 
refused  to  give. 

And  the  plaintiff  moved  the  court  to  give 
the  following  instruction ;  which  the  court 
gave: 

If  the  jury  shall  believe  from  the  evidence 
that  S.  Strooke  «&  Co.  did  deposit  on  storage 
with  the  plaintiff  tobacco  which  they  had 
authority  from  the  Secretary  of  War  of  the 
Confederate  States  to  take  into  Maryland, 
to  exchange  for  bacon  for  the  Confederate 
States  government,  and  promised  to  pay  all 
damage  done  to  the  property  of  the  plaintiff 
by  the  United  States  forces,  by  reason  of 
the  said  tobacco  being  so  stored,  and  that 
the  said  property  was  destroyed  by  the 
United  States  forces,  and  that  after  its 
destruction  the  said  Strooke  &  Co.  assumed 
to  pay  such  damage  as  the  plaintiff  had 
sustained  thereby,  then  they  should  find  for 
the  plaintiff. 

Thereupon,  the  jury  found  a  verdict  for 
the  plaintiff,  as  aforesaid;  and  the  defend- 
ants moved  the  court  to  set  aside  said  ver- 
dict and  grant  them  a  new  trial,  upon  the 
ground  that  said  verdict  was  contrary  to 
law  and  evidence ;  which  motion  the  court 
overruled,  and  gave  judgment  for  the 
plaintiff,  upon  said  verdict ;  and  the 
defendants  excepted  to  the  opinion  of 
the  court  overruling  said  motion. 

The  case  was  argued  by  Crump,  for  the 
appellants.  There  was  no  counsel  for  the 
appellee. 

Moncure,  P.,  after  stating  the  case,  pro- 
ceeded : 

First — Did  the  Circuit  court  err  in  refus- 
ing to  give  the  instruction  asked  for  by  the 
defendants,  as  mentioned  in  their  first  bill 
of  exceptions? 

This  instruction  was  asked  for  after  all 
the  evidence  had   been    given  to   the  jury. 
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All  the  facts  proved  by  the  evidence  are 
certified  by  the  court  in  the  second  bill  of 
exceptions;  and  thoug-h  none  of  the  evi- 
dence or  facts  proved  are  set  out  in  the  first 
bill  of  exceptions,  I  will  consider  the  ques- 
tion as  to  the  propriety  of  g-iving^  the  in- 
struction therein  mentioned  in  reference  to 
the  facts  of  the  case,  as  certified  in  the 
second  bill  of  exceptions.  So  considering* 
it,  the  question  was  not  an  abstract  one, 
and  could  not,  properly,  have  been  refused 
on  the  ground  that  it  was.  Then,  was  it 
proper  to  refuse  it  on  any  other  ground? 

During  the  war,  neither  the  law  of  the 
United  States,  nor  any  policy  of  their  gov- 
ernment, was  in  force  in  any  part  of  the 
Confederate  States  not  in  the  possession  or 
under  the  control  of  the  United  States. 
That  law  and  that  policy,  in  contemplation 
of  law,  are  presumed  to  have  been,  and 
actually  may  have  been,  unknown  to  the 
citizens  of  the  Confederate  States,  who 
were  alien  enemies  to  the  citizens  of  the 
United  States,  between  whom  all  inter- 
course, social,  commercial  or  otherwise, 
was  interdicted  by  the  laws  of  both  countries 
and  the  law  of  nations ;  and  the  interdiction 
was  enforced  by  the  armies  of  both  coun- 
tries. The  law  and  the  policy  of  the  Con- 
federate States  were  binding  on  the  citizens 
thereof,  and  the  obligation  was  en- 
11  forced  by  the  power  of  those  *States, 
which  was  perfectly  irresistible  by 
the  citizens  thereof,  however  much  they  may 
have  been  disposed  to  make  such  resistance. 
The  power  of  the  United  States  was  wholly 
insufificient  to  enable  such  citizens  to  make 
such  resistance,  or  to  afford  them  any  pro- 
tection against  the  consequences  of  making 
it.  According  to  the  facts  as  certified,  the 
defendants  were  agents  of  the  Confederate 
government,  to  exchange  tobacco  with  the 
enemy  for  bacon,  one  of  the  prime  necessa- 
ries of  life,  which  could  not  be  otherwise 
procured;  and  it  cannot  be  supposed  that 
all  the  power  of  that  government  would 
not,  if  necessary,  have  been  exerted  to 
compel  its  citizens  to  afford  all  the  facilities 
in  their  power  to  the  only  operation  by 
which  bacon  could  be  procured  for  the  use 
of  the  government,  in  that  part  of  the 
country  in  which  the  plaintiff  resided,  dur- 
ing that  period  of  the  war  in  which  the 
transaction  in  controversy  occurred.  So 
that,  if  it  was  not  the  patriotic  duty  of  the 
plaintiff,  as  a  good  citizen  of  the  govern- 
ment under  which  he  lived,  and  which  alone 
afforded  him  protection,  to  render  any  fa- 
cilities he  may  possibly  have  renderfed  to 
the  defendants,  in  regard  to  that  transac- 
tion, he  was,  in  contemplation  of  law,  under 
the  necessity  of  doing  so.  The  law  on  this 
subject  is  so  fully  and  clearly  laid  down  by 
Judge  Staples,  in  his  opinion  in  the  case  of 
Newton's  ex' or  v.  Bushong  &  al.,  22  Gratt. 
628,  that  it  is  only  necessary  here  to  refer 
to  that  case. 

I  will  now  proceed  to  consider  the  next 
question,  which  is: 

Secondly — Did  the  Circuit  court  err  in 
overruling  the  motion  of  the  defendants  to 
set  aside  the  verdict  and  grant  them  a  new 


trial,  upon  the  ground  that  the  said  verdict 
was  contrary  to  law  and  evidence,  as  men- 
tioned in  their  second  bill  of  exceptions. 

Now,  the   facts   proved,    which   are 
12        certified    by    the  *court    and  repeated 

in  the  statement  of  the  case,  fully 
sustain  the  contract,  as  set  out  in  the  dec- 
laration ;  and  moreover  show,  what  is  not 
there  set  out,  that  the  defendants  were 
acting,  as  represented  to  the  plaintiff  that 
they  were  acting,  as  agents  of  the  Confed- 
erate States  government,  and  exhibited  to 
him  the  written  authority  under  which  they 
professed  to  be  acting.  They  also  show,  or 
strongly  tend  to  show,  that  the  plaintiff 
fully  complied  with  the  contract  on  his  part ; 
that  he  received  the  tobacco  in  his  bam  and 
took  good  care  of  it ;  that  in  consequence  of 
the  tobacco  being  there  deposited  his  prop- 
erty was  burned  by  the  forces  of  the  United 
States,  whereby  he  sustained  damage  to 
the  amount  of  $6,352,  of  which  the  defend- 
ants had  due  notice,  and  which  they  were 
requested  to  pay,  but  wholly  failed  and 
refused  to  pay  to  the  plaintiff. 

That  the  plaintiff's  property  was  burned 
in  consequence  of  the  tobacco  having*  been 
deposited  in  his  barn,  was  expressly  found 
by  the  jury,  who  were  instructed  by  the 
court,  on  the  motion  of  the  defendants,  that 
^  ^unless  they  should  believe  from  the  evi- 
dence that  the  property  of  the  plaintiff  was 
burned  and  destroyed  by  the  forces  or  troops 
of  the  United  States  government,  because 
the  tobacco  of  the  defendants  had  been 
stored  in  the  houses  of  the  plaintiff,  then 
they  must  find  for  the  defendants."  On 
the  contrary,  they  found  for  the  plaintiff; 
and  the  evidence  well  warranted  them  in  so 
finding.  It  is  more  reasonable  to  believe 
that  the  property  was  burned  because  the 
tobacco  had  been  deposited  in  the  bam, 
than  that  it  was  burned  because  the  plain- 
tiff, who  resided  near  the  river,  had  been 
in  the  habit  of  entertaining  at  his  house 
refugees  from  Maryland  and  Virginia,  or 
because  the  members  of  a  sig*nal  corps  of 
the  Confederate  States,  stationed  near  his 
house,  had  frequently  been  at  his  house ;  or 

because  some  of  Mosby's  men  had  been 
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there  *on   one   occasion.      Such    hos- 


pitalities were  universally  practiced 
by  our  citizens  residing  near  the  river;  and 
if  the  property  of  every  man  who  practiced 
them  had  been  destroyed,  there  would  have 
been  a  general  destruction  of  all  the  build- 
ings in  that  locality.  The  plaintiff  had  not 
himself  been  engaged  in  the  blockade  busi- 
ness. There  is  not  sufficient  reason  for 
believing  that  the  property  would  not  have 
been  burned,  if  the  tobacco  had  not  been 
removed  and  concealed  by  the  plaintiff. 
The  plaintiff,  if  he  was  not  bound  as  bailee, 
had  certainly  a  right  to  try  to  save  the  de- 
fendant's tobacco;  and  if  the  effect  of  his 
effort  has  been  to  save  the  tobacco,  but  to 
lose  his  own  property,  the  defence  that  he 
was  not  bound  by  his  contract  to  try  to  save 
the  tobacco  by  removing  and  concealing  it, 
comes  with  a  very  ill  grace  from  the  de- 
fendants. If  he  had  not  removed  the  to- 
bacco, it  would  certainly  have  been  lost  by 
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the  defendants;  and  probably  the  plaintiff's 
property  would  still  have  been  burned ;  the 
loss  of  which  would  also  have  fallen  on  the 
defendants  by  the  very  terms  of  the  con- 
tract. The  plaintiff,  by  his  act  of  remov- 
ing* the  tobacco,  at  least  saved  them  from 
one  of  these  losses.  But  it  was  for  the  jury 
to  decide  the  question  of  fact,  upon  the  evi- 
dence; and  they  did  expressly  decide  that 
the  burning-  was  in  consequence  of  the  to- 
bacco having  been  stored  in  the  houses  of 
the  plaintiif. 

Then,  the  case  of  the  plaintiff  is  fully 
made  out  by  the  ^acts  proved.  In  other 
words,  the  verdict  is  clearly  not  against 
evidence.  Is  it  ag-ainst  law?  Is  there  any 
thing  in  the  facts  proved,  which  shows  that 
the  plaintiif  is  not  legally  entitled  to  re- 
cover? 

I  have  already  shown   that,    considering 

the  defendants,  as  ag-ents  of  the  Confederate 

States  government,   in   exchanging  tobacco 

for  bacon  for  the   use  of  that   government, 

the  plaintiff  might  lawfully  have  con- 

14  tracted  with  *them  to  receive  the  to- 
bacco  in    his   barn,    even   though  he 

mig-ht  thereby  facilitate  the  operation  by 
which  that  exchange  was  sought  to  be 
effected.  And  the  defendants  must  be  so 
considered  in  this  case,  whether  they  were 
in  fact  so  or  not ;  because  they  so  represented 
themselves  to  the  plaintiff,  and  are  estopped 
from  denying  that  they  were  such  agents. 
Indeed  they  do  not  now  deny  the  fact,  or 
attempt  to  deny  it.  I  deem  it  unnecessary 
to  say  any  thing  further  on  that  subject. 

But,  suppose  the  defendants  were  not  the 
ag^ents  of  the  Confederate  States  govern- 
ment, to  exchangee  tobacco  for  bacon,  and 
that  they  were  eng-aged  in  an  unlawful  act 
on  their  own  account,  in  carrying  or  at- 
tempting- to  carry  tobacco  to  Maryland,  to 
exchange  it  for  bacon :  Is  there  any  thing 
in  the  act  of  the  plaintiff,  in  receiving  the 
tobacco  in  his  barn,  which  makes  the  con- 
tract of  the  defendants,  for  whose  benefit 
the  act  was  done,  unlawful,  and  enables 
them  to  get  rid  of  their  promise  to  indem- 
nify him  ag-ainst  loss  arising  from  that  act? 
Did  he  thereby  become  a  particeps  cri minis 
in  the  supposed  unlawful  act?  And  does 
the  maxim  ex  turpi  causa  non  oritur  actio 
apply  to  his  case?  I  think  not.  He  was 
not  at  all  engaged  in  any  act  of  running 
the  blockade,  in  which  the  defendants  may 
have  been  engaged.  On  the  contrary,  it  is 
expressly  certified  as  a  fact  proved  in  the 
canae,  ^'that  the  plaintiff  had  not  been  en- 
gaged in  the  blockade  business;"  and  of 
course  was  not  engaged  in  the  blockade 
business,  if  that  was  its  nature.  He  was 
to  derive  no  benefit  from  it.  He  knew 
nothing  of  it,  until  the  defendants  presented 
themselves  at  his  house,  near  night,  and 
requested  him  to  permit  them  to  deposit  the 
tobacco,  for  the  night,  in  his  barn ;  which 
he  refused  to  do,  until  he  was  assured  that 
they  were  armed  with  the  authority  of  the 
Confederate  government  to  do  the  act  in 
which    they   were   engaged;  and    not 

15  then,  until  they  *promised  to  indem- 
nify him  against   all  loss.     He  knew 


that  whether  he  was  in  fact  concerned  in 
blockade  running  or  not,  he  would  be  sus- 
pected of  being  gTiilty  by  the  enemy,  if  the 
tobacco  was  found  by  them  on  his  premises ; 
and  therefore  he  properly  stipulated  with 
the  defendants  for  his  indemnity  by  them. 
He  afterwards  removed  and  concealed  the 
tobacco,  both  for  his  own  benefit  and  that 
of  the  defendants,  and  especially  of  the  de- 
fendants, who  were  bound  for  his  indemnity. 
He  hoped  thereby  to  have  saved  the  prop- 
erty of  both.  He  did  save  that  of  the  de- 
fendants, but  lost  his  own.  He  did  not 
contract  to  conceal  the  tobacco,  but  merely 
to  afford  it  shelter  and  house  room ;  which 
were  necessary,  whether  the  tobacco  was  to 
be  used  in  a  lawful  or  an  unlawful  purpose. 
It  was  no  part  of  the  process  of  **running 
the  blockade;**  of  carrying  the  tobacco 
into  Maryland.  The  defendants  arrived 
near  ni^t  at  the  plaintiff's  house,  near  the 
river.  The  river  was  then  blocked  up  with 
ice;  and  the  defendants  wanted  accommo- 
dation and  shelter  for  themselves  and  their 
tobacco;  and  the  plaintiff  reluctantly,  on 
account  of  the  danger  of  doing  so,  afforded 
them  the  hospitality  which  they  needed,  on 
their  promise  to  indemnify  him  against 
loss.  Did  he  thereby  make  himself  a  par- 
ticeps criminis? — commit  an  act  of  turpi- 
tude, from  which  no  action  can  arise,  even 
against  the  defendants,  at  whose  instance 
and  for  whose  benefit  the  act  was  done?  If 
there  be  any,  the  least,  gTiilt  on  his  part, 
is  not  their  guilt  infinitely  greater,  and 
would  they  not,  even  on  that  ground,  be 
liable  to  the  plaintiff?  The  plaintiff  did 
not  expect  any  favors  from  the  forces  of 
the  United  States,  if  they  found  the  tobacco 
in  his  barn ;  but  he  did  expect,  and  had  a 
right  to  expect,  that  the  defendants  would 
stand  up  to  their  bargain.  What  is  it  to 
the  government — how  can  it  be  against  the 

policy  of  the   law,    if  the  defendants 
16        be    compelled  *to  comply  with    their 

contract?  Suppose  the  plaintiff  had 
given  a  meal  of  victuals,  or  a  night*s  lodg- 
ing, to  these  supposed  blockade  runners, 
would  that  have  made  him  a  particeps  crim- 
inis? He  not  only  did  that,  but  he  afforded 
them  shelter  and  a  place  of  deposit  for 
their  tobacco  which  they  had  along  with 
them.  Did  that  any  more  make  him  a  par- 
ticeps criminis?  Must  he,  of  necessity, 
permit  their  tobacco  to  remain  exposed  to 
the  weather,  and  be  thus  destroyed?  We 
must  bear  in  mind  that  there  is  no  evidence 
tending  to  show  that  there  was  any  purpose 
of  concealment  of  the  tobacco  in  view  of 
the  parties,  or  any  other  purpose  than  that 
of  affording  temporary  shelter  to  the  de- 
fendants/ and  their  tobacco,  during  the 
night,  or  until  they  could  carry  it  away. 
We  know  very  well,  that  to  make  a  contract 
unlawful,  as  being  against  law  or  public 
policy,  **it  must  be  manifestly  and  directly 
so ;  and  it  is  not  enough  that  the  contract 
is  connected  with  some  violation  of  the  law, 
however  remotely  or  indirectly.**  I^et  it  be 
remembered  that  this  is  not  a  controversy 
between  a  citizen  of  the  Confederate  States 
and  a  citizen  of  the  United  States ;  nor  be- 
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tween  a  citisen  of  the  Confederate  States 
and  the  g-ovemment,  either  of  the  Confed- 
erate States  or  United  States;  but  between 
citizens  of  the  Confederate  States  inter  se ; 
and  that  the  effort  of  the  defendants  is,  to 
get  rid  of  the  obligation  of  their  express 
promise,  of  which  they  have  received  the 
full  benefit,  upon  the  ground  that  it  was 
contrary  to  the  policy  of  a  law  of  which 
they  have  been  the  chief,  if  not  the  only 
violators. 

I  am,  therefore,  of  opinion  that  the  ver- 
dict is  not  against  law,  any  more  than  it  is 
against  evidence;  and  that  the  Circuit 
court  did  not  err  in  overruling  the  motion 
of  the  defendants  to  set  it  aside. 

The  court  gave  to  the  jury  an  instruction, 
on  the  motion  of  the  plaintiff,  which 
17  is  embodied  in  the  defendants'  ^second 
bill  of  exceptions.  But  that  exception 
was  taken  only  to  the  opinion  of  the  court 
overruling  the  motion  of  the  defendants  for 
a  new  trial,  and  not  to  the  opinion  of  the 
court  in  giving  that  Instruction.  There 
was  no  exception  to  that  instruction ;  and 
therefore  it  cannot  be  objected  to,  for  the 
first  time,  in  the  appellate  court.  But,  in 
fact,  it  is  not  liable  to  any  well  founded 
objection.  It  presents  a  case  which  made 
the  defendants  liable,  according  to  what 
has  been  already  said.  That  it  proceeds 
further  to  state  that  the  defendants,  after 
becoming  so  liable,  assumed  to  pay  such 
damage  as  the  plaintiff  had  sustained  by 
the  destruction  of  his  property,  can  do  no 
harm,  if  it  does  no  goo6.  The  next  and 
last  question,  is: 

""Thirdly— Did   the   Circuit   court    err,    in 
overruling  the  demurrer  to  the  declaration? 

This  question  would  seem  properly  to  be 
the  first  which  should  have  been  considered 
in  regular  order,  but  I  thought  it  more  con- 
venient to  consider  it  lastly.  The  declara- 
tion contains  two  counts,  which  seem  not 
materially  to  vary  from  each  other.  The 
demurrer  is  general  to  the  whole  declaration, 
and  not  to  each  count ;  so  that,  if  either  be 
sufiGicient,  the  demurrer  was  properly  over- 
ruled. I  think  both  are  sufficient.  The 
declaration  says  nothing  about  the  authority 
of  the  defendants,  as  agents  of  the  Confed- 
erate States,  to  exchange  tobacco  for  bacon ; 
and  therefore  it  presents  the  question, 
whether  the  contract,  without  reference  to 
that  fact,  was  legal ;  and  upon  that  question 
I  have  already  fully  expressed  my  opinion, 
that  there  was  nothing  in  the  contract,  as 
stated  in  the  declaration,  which  made  it 
illegal  or  void.  As  to  the  addendum  to  the 
declaration,  concerning  which  the  learned 
counsel  for  the  defendants  seemed  to  be  at 
a  loss  whether  it  was  intended  by  the 
pleader  to  be  a  separate  count,  or  what  else 

— I  do  not  consider  it  as  a  separate 
18        *count,  nor  that  it  was  intended  to  be 

such.  It  is  not  accurately  drawn, 
though  it  may  have  been  intended  as  a 
common  breach  to  the  two  counts ;  and  may 
well  serve  as  a  breach  to  the  first  count, 
which,  otherwise,  seems  to  be  without  a 
breach.     The  second  count  has  a  breach,  and 


is  a  perfect  count.  At  all  events,  the  ad- 
dendum does  no  harm. 

Upon  the  whole,  I  think  there  is  no  error 
in  the  judgment,  and  that  it  ought  to  be 
affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Judge  Bouldin  did  not  sit  in  the  case ;  he 
not  having  been  on  the  Bench  when  it  was 
argued;  but  he  said,  he  concurred  in  the 
first  proposition  considered  by  Judge  Mon- 
cure. 

Judgment  affirmed. 


19  *Ruckman  &  al,  v.  Lightner's  Ex'ors. 

November  Term,  I87S,  Rlcbmond. 

I.  AKency--Li«bllity.— A  note  given  by  an  agent  of 
the  late  (Confederate  States  srovemment,  and  bind- 
ing himself  for  the  price  of  cattle  purchased  for 
the  support  of  the  armies  of  said  firovemment  and 
for  the  parpose  of  aiding  in  carrying  on  the  war 
against  the  United  States,  is  a  valid  contract,  and 
may  be  enforced  against  the  obligor,  after  the 
end  of  the  war. 

a.  Same— PromUsory  Note*— Proof  off  Agency— Parol 
Bvideiice.*^R  executes  his  promissory  note  to  L. 
by  which  he  promises  to  pay  L  a  certain  sum  of 
money.  There  is  nothing  on  the  face  of  the  note, 
to  indicate  that  R  was  acting  as  agent,  or  what 
was  the  consideration  of  the  note.  Parol  evidence 
is  not  admissible  to  prove  that  R  was  acting  as  the 
agent  of  the  Confederate  States  government,  and 
that  the  note  was  given  for  the  price  of  cattle  pur- 
chased for  that  government 

This  case  was  argued  at  Staunton,  at  the 
last  term  of  the  court  at  that  place,  and 
was  decided  at  the  November  term  in  Rich- 
mond. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  Court  of  Highland  county,  ren- 
dered on  the  6th  day  of  May  1871,  in  an 
action  of  debt  brought  by  John  I^ightner's 
executors  against  D.  V.  Ruckman  and  R. 
J.  Glendy,  on  a  promissory  note,  in  the 
following  words : 

**Ten  days  after  date  we  promise  to  pay 
John  lyightner,  or  order,  nine  hundred  and 
eighty-five  dollars,  for  value  received  of 
him.     As  witness  our  hands. 

D.  V.  Ruckman, 
R.  J.  Glendy," 

**Dec.  2d,  1861." 

On    which    note    were    the  following  en- 
dorsements : 

20  ***Received  January  6th,  1863,  three 
hundred     and    thirty-five   dollars    on 

the  within." 

**Received  on  the  within  note  eighty-four 
dollars  and  fifty-eight  cents,  this  being  the 
interest  for  the  years  1866  and  1867. 

A.  Stephenson, 

One  of  the  ex'ors  of  John  Lrightner,  dec'd. 

May  25,  1868." 

•Agency— Promissory  Notes.— As  to  this  point,  see 
Matthews  v.  Jenkins,  80  Va.  466.  Principal  case  is 
distinguished  In  State  v.  Henderson,  29  W.  Va.  147, 
1  S.  E.  Rep.  228;  Miller  v.  Fletcher,  27  Gratt  408,  and 
note. 
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The  defendants  pleaded  payment  and  nil 
debit,  and  also  filed  two  special  pleas  of 
illeg'ality  of  consideration;  both  of  them 
stating*,  in  substance,  that  the  note  was 
g-iven  for  the  price  of  cattle  sold  and  deliv- 
ered by  John  Lightner  for  the  support  of 
the  armies  of  the  Confederate  States,  and 
for  the  purpose  of  aiding-  in  carrying  on 
war  against  the  United  States;  and  that 
said  cattle  were  so  used.  The  second  spe- 
cial plea  differed  from  the  first,  in  sub- 
stance, only  in  stating  that  the  said  sale 
and  delivery  were  made  to  the  defendants 
as  agents  of  the  commissary  department  of 
the  Confederate  government,  engaged  in 
buying  cattle  for  the  use  and  support  of  the 
armies  of  the  Confederate  States,  then  car- 
rying on  war  against  the  United  States; 
the  said  Lightner  well  knowing  that  the 
defendants  were  such  agents  and  were  so 
eng-aged. 

When  the  case  was  called  for  trial,  the 
plaintiffs  moved  the  court  to  strike  out  the 
special  pleas;  which  the  court  accordingly 
did;  and  the  defendants  excepted.  Upon 
the  trial  of  the  case  the  defendants,  to  sus- 
tain their  plea  of  nil  debit,  introduced  and 
offered  evidence  tending-  to  prove  that  the 
said  Lfightner  sold  and  delivered  the  said 
cattle  to  the  said  defendants,  as  the  agents 
of  the  Confederate  States  government,  and 
upon  the  credit  of  the  said  government. 
But  the  court,  being  of  opinion  that  it  was 
not  competent  to  introduce  evidence 
21  tending  *to  vary  or  alter  the  note  in 
writing,  or  to  change  its  legal  effect, 
refused  to  permit  the  defendants  to  intro- 
duce the  evidence  aforesaid;  and  the  de- 
fendants again  excepted.  Thereupon  the 
defendants,  further  to  sustain  their  said 
plea  of  nil  debit,  offered  to  introduce  evi- 
dence to  prove  the  allegations  set  forth  in 
their  two  special  pleas ;  but  the  court  refused 
to  permit  them  to  do  so;  and  they  again 
excepted.  The  jury  then  rendered  a  verdict 
for  the  debt  in  the  declaration  mentioned, 
with  interest  thereon,  subject  to  the  credits 
endorsed  on  the  note;  and  judgment  was 
g-iven  accordingly.  To  the  said  judgment 
the  defendants  applied  to  a  judge  of  this 
court  for  a  supersedeas,  which  was  accord- 
ing-ly  awarded. 

H.  W.  Sheffey  and  Bumbgardner,  for  the 
appellants. 

The  court  erred  in  striking  out  the  two 
special  pleas.  It  is  well  understood  that  a 
distinction  has  been  taken  between  the 
case  of  ordinary  dealings  in  the  usual  course 
of  business,  coupled  with  a  mere  knowledge 
of  the  fact  that  the  goods  sold  were  to  be 
turned  over  to  the  use  of  the  military  au- 
thorities, at  war  with  the  United  States, 
and  that  class  of  cases  which  would  be  held 
to  be  founded  on  illegal  contracts ;  that  is, 
contracts  strictly  and  immediately  in  aid 
of  the  rebellion.  In  this  case  there  is  no 
escaping  the  point  by  making  the  distinc- 
tion sug-gested.  Here  was  a  sale  and  deliv- 
ery of  cattle,  to  well  known,  recognized  and 
acknowledged  agents  of  the  Confederate 
government,  for  the  purpose  and  intent  of 
aiding^    in*  carrying   on   the    war   with   the 


United  States.  If  the  contract  would  be 
vicious,  if  made  directly  with  the  Confed- 
erate government,  for  the  purpose  aforesaid, 
surely  it  must  be  equally  so,  if  made  with 
said  government,  by  and  through  its  recog- 
nized and  accredited  agents. 
The  Supreme  court  of  the  United  States 
has   very    recently    passed    upon    the 

22  mildest  form  of  this  question.  In  *the 
case   of   Hanawer   v.    Doan,   upon  un 

appeal  from  the  Circuit  court  of  Arkansas. 
The  action  was  to  recover  for  goods  sold 
for  the  use  of  the  rebel  army.  The  court 
below  charged,  that  if  the  goods  were  sold 
in  the  common  and  ordinary  course  of  trade, 
and  the  only  inducement  to  the  sale  of  the 
goods,  on  the  part  of  the  party  making  the 
sale,  was  the  price  to  be  paid,  then  the  sale 
was  legal  and  valid,  although  the  seller  knew 
that  the  vendee  expected  to  turn  the  goods 
over  to  the  rebel  army.  Attention  is  also 
invited  to  the  case  of  Kennett  v.  Chambers, 
14  How.  U.  S.  R.  38;  where  the  Supreme 
court  hold  that  a  contract  made  with  a  citi- 
zen of  Texas,  before  its  admission  into  the 
Union,  or  t>efore  its  independence  was  ac- 
knowledged, to  enable  him  to  raise  men  and 
to  carry  on  the  war  with  Mexico,  was  void, 
and  could  not  be  enforced  after  the  admis- 
sion of  Texas  into  the  Union.  If  policy  or 
amity  required  this  in  respect  to  a  sister 
nation,  how  much  more  is  the  rule  man- 
datory where  the  power  is  of  the  govern- 
ment assailed  and  imperiled  by  the  con- 
tract? 

In  the  opinion  delivered  by  Justice  Brad- 
ley, the  Court  held,  that  where  the  sale  is 
accompanied  with  a  knowledge  of  the  fact, 
that  the  goods  sold  are  to  be  used  not  for 
a  purpose,  merely  malum  prohibitum,  but 
for  a  purpose  malum  in  se,  no  recovery  can 
be  had  upon  the  contract :  and  the  judgment 
of  the  Circuit  court  was  reversed. 

In  the  case  now  presented,  there  was  not 
only  a  knowledge  of  the  intended  use,  but 
a  purpose  in  making  the  sale,  that  the 
goods  should  be  applied  to  that  use ;  and 
the  sole  question,  in  this  aspect,  is,  can  a 
courts  acting  under  the  sanctions  of  the 
constitution  and  laws  of  the  United  States, 
execute  a  contract,  the  direct  aim  and  pur- 
pose of  which  were  to  overturn  and  destroy 
the  government,  laws  and  constitution  of 
the  United  States? 

It  will   hardly   sufifice  as  an  answer 

23  to  this  to  say,    that  *the  Confederate 
States   government    was   a   de    facto 

government,  and  that  all  acts  done  under 
its  authority  are  valid  and  to  be  protected. 
The  protection,  arising  out  of  the  de  facto 
character  of  an  insurrectionary  or  rebellious 
government,  does  not  extend  to  contracts 
made  for  the  purpose  of  furnishing  the 
means  of  resisting  and  destroying  the 
rightful  government,  where  the  intent  is 
direct  and  clear;  but  only  to  those  agree- 
ments which  rest  upon  laws  of  the  de  facto 
government,  not  at  war  with  those  of  the 
rightful  government,  or  upon  the  necessities 
of  the  case.  It  is  submitted  that  it  is  rather 
too  much  to  ask  a  court  of  the  rightful  gov- 
ernment  to  enforce   a   contract,    made  and 
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entered  into  for  a  purpose,  which,  if  it  had 
been  pushed  to  success,  would  have  resulted 
in  closing  the  court  itself,  and  destroying 
the  government  it  has  sworn  to  support. 

Second — The  Circuit  court  erred  in  re- 
fusing to  permit  the  defendants  to  prove 
that  they  were  public  officers,  were  dealt 
with  by  John  Light ner  as  such  officers,  and 
as  agents  of  the  Confederate  government ; 
that,  in  fact,  the  sale  was  made  to  and  upon 
the  credit  of  the  Confederate  government ; 
that  the  note  or  due  bill  given  was  under- 
stood by  said  lyightner,  in  accordance  with 
a  custom  and  usage  of  commissary  depart- 
ment, well  known  to  him  to  be  a  mere 
memorandum,  left  by  the  public  officers,  as 
evidence  of  what  the  government  owed  him, 
until  they  could  obtain  the  means  of  paying 
the  government  debt  from  their  superior 
officer ;  and  that  Irightnor  accepted  the  note 
with  that  understanding,  and  not  as  the 
personal  obligation  of  the  defendants. 

The  principles  enunciated  by  this  court 
in  the  case  of  Walker  v.  Christian,  21  Gratt. 
291,  would  seem  to  cover  this  case,  and  to 
render  this  ruling  of  the  Circuit  court  clearly 
erroneous. 

Third — For  the  reasons  first  afore- 
24  said,  the  Circuit  *Court  erred  in 
refusing  to  allow  evidence  to  be  in- 
troduced before  the  jury,  to  prove  the  facts 
alleged  in  the  second  and  third  pleas,  which 
were  rejected. 

Hanger  and  Woodson,  for  the  appellees. 

1.  This  is  an  action  of  debt,  upon  a  prom- 
issory note  in  the  usual  form,  dated  De- 
cember 2d,  1861,  signed  by  the  proper  name 
of  the  defendants. 

The  evidence  offered  by  the  plaintiffs  in 
error  in  the  court  below,  to  prove  that  the 
said  note  was  executed  by  them,  as  agents, 
was  properly  rejected,  because  that  was  to 
vary  and  contradict  the  written  instrument. 

Greenleaf  on  Ev.,  J  275  to  281;  1  Kent, 
455  and  notes ;  8  Mees  Sc  Welsh  833 ;  Stack- 
pole  V.  Arnold,  11  Mass.  R.,  27;  Early  v. 
Wilkinson,  &c.,  9  Gratt.  68;  Towner  v. 
Lucas,  13  Gratt.  705. 

2.  There  is  no  difference  between  an  agent 
of  an  individual  and  the  government,  as  to 
their  liabilities;  the  question  being,  to 
whom  was  the  credit  given?  If  the  contract 
shows,  on  its  face,  that  it  was  made  for 
the  government,  then  the  presumption  will 
always  be  that  the  credit  was  given  to  the 
government.  1  T.  R.  172,  Macheath  v. 
Haldeman ;  1  T.  R.  674,  Unwin  v.  Wolseey ; 
1  Cranch  345,  Hodgson  v.  Dexter ;  15  John. 
R.  1-3. 

But,  if  it  does  not  so  appear  on  the  face 
of  the  contract,  that  it  was  made  for  the  ben- 
efit of  the  government,  then  the  person 
making  it,  though  a  known  public  agent, 
binds  himself,  and  parol  testimony  cannot 
be  admitted,  to  add  to  or  vary  the  written 
agreement.  1  Mass.  R.  268,  Brown  v.  Aus- 
tin; 12  John.  R.  385,  Gill  v.  Brown;  3 
Caines  R.  69,  Sheffield  v.  Watson ;  13  John. 
R.  313,  Swift  V.  Hopkins;  5  East's  R.  148, 
Appleton  V.  Binks. 


3.  Walker  v.  Christian,  21  Gratt.  291,  does 
not  rule  this  case,  because  there  the  tes- 

25  timony    was   admitted  to  explain  *the 
ambiguity  in  the  contract;  which  rea- 
son does  not  exist  here. 

4.  The  second  and  third  pleas,  alleging 
illegality,  were  properly  rejected;  the  facts 
stated  presenting  no  bar  to  the  action,  be- 
cause the  Confederate  government  having 
been  a  government  de  facto,  exercising  su- 
preme authority  and  control  over  the  terri- 
tory within  its  limits,  the  contract  is  one 
which  the  parties  had  a  right  to  make,  and 
can  now  be  enforced.  Walker  v.  Christian, 
21  Gratt.  291 ;  Newton  v.  Bushong,  22  Gratt. 
628. 

Moncure,  P.,  delivered  the  opinion  of  the 
court.     After  stating  the  case,  he  proceeded : 

Two  questions  only  arise,  and  they  arise 
on  the  three  bills  of  exception  which  were 
taken  in  the  case.  One  of  them  arises  on 
the  first  and  third  bills  of  exceptions,  and 
is  as  to  the  supposed  illegality  of  consid- 
eration. The  other  arises  on  the  second  bill 
of  exceptions,  and  is  as  to  the  admissibility 
of  the  parol  evidence  offered  by  the  defend- 
ants and  rejected  by  the  court.  We  will 
consider  these  questions  in  the  order  in 
which  they  are  above  stated. 

And  first,  as  to  the  supposed  illegality  of 
consideration. 

It  is  unnecessary  for  us  to  enquire  and 
decide  in  this  case,  whether  the  States 
which  lately  seceded  from  the  United  States, 
and  formed  the  new  political  association 
called  the  Confederate  States,  had  a  right 
so  to  act  or  not ;  and  whether  the  new  gov- 
ernment, thus  organized,  was  a  de  jure 
government  or  not.  Those  are  questions 
about  which  there  have  been,  and  no  doubt 
always  will  be,  honest  differences  of  opin- 
ion among  men.  In  the  South,  the  pre- 
vailing opinion  has  decidedly  been,  and  yet 
is,  that  the  right  of  secession  existed, 
whatever  may  have  been,  and  yet  be, 
thought  as  to   the  expediency   of   re- 

26  sorting  *to  such  a  measure.  In  the 
north,  on  the  other  hand,  the  prevail- 
ing opinion,  no  doubt,  has  been,  and  yet 
is,  as  decidedly  to  the  contrary.  But,  how^- 
ever  that  may  be,  there  can  be  no  doubt  but 
that  the  Southern  States,  eleven  in  number, 
embracing  a  territory  greatly  larger  than 
that  of  the  whole  original  United  States, 
including  a  population  of  more  than  eleven 
millions  of  souls,  did,  in  fact,  secede,  and 
form  a  new  Confederate  Government;  and 
carried  on,  for  about  four  years,  with  the 
United  States,  which  forcibly  resisted  such 
secession,  one  of  the  most  gigantic  wars 
that  ever  existed  on  the  face  of  the  earth  ; 
that  during  the  greater  part  of  that  period, 
the  issue  of  the  war  was  at  least  very  doubt- 
ful ;  and  that  during  the  whole  of  it,  the 
power  of  the  new  government,  in  the  terri- 
tory over  which  it  extended,  was  complete 
and  absolute,  to  the  utter  exclusion  of  the 
power  of  the  pre-existing  national  govern- 
ment. That  the  government  of  the  Con- 
federate States  was  at  least  a  defacto 
government  of  the  highest  order,  if  not 
indeed  ti  de  jure   government,   would   seem 
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to  be  a  truth  too  self-evident  to  be  denied. 
That  it  was  a  de  facto  government  for  many 
purposes,  and  to  a  great  extent,  has  been 
expressly  admitted  by  the  Supreme  court  of 
the  United  States  in  several  cases.  What- 
ever rights  may  have  been  denied  to  it, 
certainly  belligerent  rights  were  not  among 
the  number.  Those  rights  were  conceded 
to  it  by  all,  even  by  its  enemies.  It  was 
admitted  to  be  at  least  a  government  of 
paramount  force.  And  that  admission  is, 
alone,  decisive  of  the  question  we  are  now 
considering.  If  it-  was  a  government  of 
paramount  force,  it  certainly  had  power  to 
raise  and  support  armies ;  and  to  do  so  was 
a  necessity  of  its  nature  and  existence.  It 
might  have  enrolled  in  its  armies  every 
man  residing  on  its  territory ;  and  it  might 
have  taken  for  their  support,  and  without 
compensation,  every  barrel  of  com  or 

27  bushel  of  wheat,    or  *head   of  cattle 
raised   upon   its   soil.     No    man,    nor 

combination  of  men,  was  able  to  resist, 
successfully,  this  paramount  force.  If, 
instead  of  taking  these  supplies  from  the 
people  without  compensation,  the  govern- 
ment preferred  to  make  just  payment  to  the 
owners,  was  it  contrary  to  law  or  public 
policy  in  them  to  receive  such  payment? 
Would  they  not  have  strengthened,  rather 
than  weakened  the  government,  by  declin- 
ing to  receive  such  payment?  Suppose  the 
agents  employed  by  government  to  purchase 
supplies  for  the  army;  and  furnished  with 
funds  for  that  purpose,  had  retained  and 
employed  the  funds  for  their  own  use,  and 
bought  the  supplies  on  their  own  credit,  (as 
may  have  been,  and  probably  was  the  case 
in  this  instance,)  would  it  consist  with 
public  policy,  any  more  than  reason  or  jus- 
tice, to  permit  them  to  retain  money  to 
which  they  certainly  were  not  entitled,  and 
withhold  it  from  those  whose  property  had 
been  used  by  the  public,  and  who  had  not 
the  power  to  prevent  such  use?  This  would 
be  to  reward  the  guilty,  if  any  of  these 
parties  were  guilty,  and  punish  the  inno- 
cent and  helpless.  The  purchasing  agents 
might,  perhaps,  have  declined  to  be  agents ; 
but  the  owners  of  the  property  purchased 
could  not  have  declined  to  part  with  their 
property,  with  or  without  compensation,  if 
required  for  the  public  use.  It  would  cer- 
tainly have  been  taken  from  them,  if  nec- 
essary, nolens  volens.  The  whole  southern 
country  was  the  store-house  of  the  Confed- 
erate States,  for  the  supply  of  their  armies, 
out  of  which  they  could  draw  their  supplies 
at  pleasure,  and  even  without  making  com- 
pensation to  the  owners  of  such  supplies. 
That  they  chose  to  make  such  compensa- 
tion, cannot  make  the  contracts  of  them- 
selves or  their  agents  for  that  purpose  void, 
as  being  contrary  to  public  policy.  The 
principles  laid  down  in  the  able  opinion  of 
Judge  Staples,  concurred  in  by  all  the 

28  other  Judges   of  this  court,  *in  New- 
ton's ex'or  V.  Bushong,  Ac,  22  Gratt. 

628,  fully  sustain  the  views  above  expressed. 
No  other  authority  need  be  referred  to  in 
support  of  those  views,  but  that  case,  and 
the  cases   therein    referred   toi     We   are   of 


opinion  that  the  special  pleas  were  not 
sufficient  in  law,  and  presented  no  bar  to 
the  plaintiff's  action ;  and  that  the  circuit 
court  did  not  err  in  striking  out  the  said 
jpleas. 

Secondlv.  As  to  the  admissibility  of  the 
parol  eviaence  offered  by  the  defendants 
and  rejected  by  the  court. 

We  are   clearly    of   opinion   that  the  said 
evidence  was  inadmissible,  and  was  properly 
rejected  by  the   court.     The    law  in  regard 
to  the  inadmissibility   of    parol  evidence  to 
vary  or  contradict  a  written  contract,  is  too 
well  settled  to  require  argument  or  reference 
to    authority,    unless    there    be    something 
peculiar  in  the  case,    which   does  not    exist 
here.     The   note  on  which    the    action    was 
brought   is   a  promissory  note,  in  the  ordi- 
nary form,  and  is  as  plain  as  language  can 
make  it.     Had  it  been  actually   intended  by 
the    makers    of     the    note,     Ruckman    and 
Glendy,  (as  must  be  presumed  to  have  been 
the  case,)    to   make   themselves    personally 
liable  for  the  debt,  to  the  exclusion  of  every 
other  liability,  they  could  not  possibly  have 
employed   language    more    apt   for  the  pur- 
pose.    No   name   appears   upon   the  face  of 
the  note  but  the  names  of   the   makers   and 
of  the  payee.     The  makers   promise  to  pay, 
in   the   first   person    plural.      There   is    no 
reference  whatever  in   the  note,  express  or 
implied,     to   any    supposed     principal    for 
which  they  could  have  been  acting;  nor  to 
any   supposed   use  for  which  the   purchase 
could  have  been  made  but  for  their  own  in- 
dividual use.     They  do  not  even  specify  the 
property  for  the  purpose  of  which  the  note 
was  given,  but  merely  say  that  it  was  given 
'*for  value  received.*'     There  is  not  a  mark 
nor    sign    upon    it    which     can    afford    the 
slightest  pretext  for  a   resort  to   parol  evi- 
dence.    Upon  what  ground,  then,  can 
29        it  be  argued   that   parol   evidence  *is 
admissible  to  show   that    th^   in^kers 
are  not   personally   responsible?    The   only 
ground  upon  which   such  an  argument  has 
been  made,  is,  that  the  note  was  given  for 
cattle    purchased    for   the    public   use;  and 
that  when  a  contract  is  made  for  the  public 
use,  the  presumption    is,    that   the   public, 
and  not  the  agent,    is  liable.     Certainly   a 
public  agent  can   make   himself  personally 
liable    on  a  contract    made    by   him  on  the 
public   account;  and   whether   he    actually 
does    so    or    not,    in    any   given   case,  is  a 
question  of  intention,  depending   upon   the 
terms    of    the   contract.     The    terms  of  the 
contract  in  this  case  plainly  show  an  inten- 
tion,   on    the    part   of   the  agents,  to  bind 
themselves    personally.     There    is    nothing 
on  the  face  of  it  which  warrants  the  intro- 
duction of  parol  evidence  for  the  purpose  of 
explanation.     If  it  had  been  stated   on  the 
face  of  the  note  that  it  was  given  for  cattle 
bought  for  the  use  of   the   army,    or   of  the 
public,  then  there   might   have  been  room 
for  the  presumption  and  the  argument  that 
the  public,  and  not  the  agents,    were  to  be 
liable.     The    case  of  Walker  v.  Christian, 
21  Gratt.    291,    is   supposed   by   the  learned 
counsel  of  the  , plaintiff   in   error,    to  afford 
some  authority  for   their  argument  on  this 
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branch  of  the  case ;  but  such  is  certainly 
not  the  fact.  The  contract  there  was  not  a 
formal  bill  of  exchange  or  promissory  note, 
signed  by  the  agent  in  his  own  individual 
name,  without  showing  on  its  face  the 
name  of  any  principal.  It  was  a  mere  bill 
of  parcels,  showing  that  a  certatn  number 
of  cattle,  of  a  certain  weight,  had  been 
bought  at  a  certain  price,  of  James  Walker, 
with  a  memorandum  thereunder  written, 
signed  by  John  Christian,  directed  to  Wm. 
M.  Tate,  requesting  him  to  **settle  with 
Major  Walker  the  above  account."  The 
action  was  brought  by  said  Walker  against 
said  Christian.  The  paper,  on  its  face, 
was  of  equivocal  import,  and  was  considered 
to  be  open  to  explanation  by  parol  evi- 
dence of  surrounding  circumstances. 
30  *Such  evidence  was  admitted  and  in- 
troduced, and  made  the  meaning  of 
the  paper  perfectly  plain ;  and  that  it  was 
not  intended  to  bind  the  agent  personally. 
Here  the  contract  was  a  formal  promissory 
note,  signed  by  the  defendants  in  their  own 
individual  names,  without  referring  on  its 
face  to  any  principal;  and  the  legal  con- 
struction of  the  instrument  to  bind  the 
makers  personally  is  confirmed  by  the  fact 
that  creditors  are  indorsed  on  the  note, 
showing  that  payments  were  made  by  the 
makers. upon  it  afterwards ;  one  during,  and 
another  after  the  end  of  the  war ;  they  thus 
treating  the  note,  long  after  it  was  made, 
as  their  own  individual  debt ;  as  no  doubt 
it  was. 

We  are,  therefore,  of  opinion  that  there 
is  no  error  in  the  judgment,  and  that  it 
ought  to  be  affirmed. 

Judgment  affirmed. 
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*Bolanz  &  al.  v.  Commonwealth. 
November  Term,  1878,  Richmond. 


I.  ScirePaciu— Return.*— A  ««tr«/(M?£a«  upon  a  recogr- 
nlzance  is  made  returnable  to  the  term  of  the  courL 
It  i8  properly  placed  upon  the  docket  at  that  term. 

a.  Continuance —Passing:  Over  «  Tern,  t— Prisoner 
charred  with  a  felony  in  the  county  court,  appears 
at  the  August  term,  and  on  his  motion  his  case  is 
continued  until  the  first  day  of  the  October  term  ; 
passinsr  over  the  September  term.  This  is  not 
error. 

3.  Vsrisnce  between  Indictment  and  5cire  Fades.  $— 
Prisoner  is  indicted  for  embezzlement,  which  is  a 
felony,  and  he  is  admitted  to  bail.  The  recosmi- 
zance  is  conditioned  for  his  appearance  to  answer 
an  indictment  for  embezzlement.  The  scire  facias 
upon  the  recoflmlzance  recites  it,  that  he  was  to 
appear  "to  answer  of  a  certain  felony  whereof  he 
stands  accused.**    This  is  not  a  variance. 

4.  Reco^rnizances— Sureties  on— Liability.— The  fact 
that  after  the  recognizance  was  executed  by  his 

^Return  of  Scire  Facias.— As  to  this  subject,  see 
McVeififh  V.  Bank.  76  Va.  268. 

tContlnuance— See  monographic  noU  on  "Continu- 
ances," appended  to  Barman  v.  Howe.  27  Gratt  676. 

^Variance  between  Indictment  and  Scire  Facias.— See 
citation  of  principal  case  on  this  point  in  Allen  v. 
Ck}m.,  90. Va.  858,  18  S.  £.  Rep.  487. 


sureties,  the  prisoner  was  appointed  a  deputy 
United  States  marshal,  and  continued  to  act  as  such 
until  the  time  for  his  appearance  in  court,  does  not 
relieve  his  sureties  in  the  recognizance  from  their 
liability. 

At  the  August  term  for  1870,  of  the  County 
court  of  Pittsylvania,  William  Leahy,  who 
was  sheriff  of  the  county  of  Pittsylvania  in 
the  year  1870,  was  indicted  for  feloniously 
embezzling  the  moneys  of  the  county, 
amounting  to  $9,413.29,  which  were  under 
his  care  and  management  by  virtue  of  his 
office  of  sheriflF.  At  the  same  term  of  the 
court  lycahy,  who  had  been  arrested  and 
bailed  for  his  appearance,  appeared  in  court, 
and  upon  his  motion  his  case  was  continued 
until  the  first  day  of  the  next  October  court ; 
and  he  entered  into  a  recognizance  with 
Mathias  Bolanz  and  John  A.  Giles  as 

32  his  *sureties,  in  the  penalty  of  $5,000 
on  his  part,  and   the    like  sum  on  the 

part  of  his  sureties,  conditioned  for  his 
appearance  in  court  on  the  first  day  of  the 
next  October  court,  to  answer  the  indict- 
ment,; and  not  to  depart  thence  without  the 
leave  of  the  court.  This  order,  in  stating 
the  charge  against  Leahy,  says:  **Wm. 
Leahy,  who  stands  indicted  for  embezzle- 
ment, appeared,*'  Ac. 

On  the  17th  of  October,  that  being  the 
first  day  of  the  October  term  of  the  court, 
Leahy  failed  to  appear,  and  his  recogni- 
zance was  forfeited,  and  it  was  ordered  that 
a  writ  of  scire  facias  be  issued  against  him 
and  his  sureties,  returnable  to  the  next 
court.  The  scire  facias  was  issued  on  the 
21st  of  October.  In  reciting  the  condition 
of  the  recognizance  entered  into  by  Leahy 
and  his  sureties,  it  says,  upon  condition 
that  he  *  ^should  make  his  personal  appear- 
ance before  the  said  court  on  the  first  day 
of  the  next  October  term  of  said  court,  to 
answer  of  a  certain  felony  whereof  he  stood 
accused."  It  was  served  on  Bolanz  on  the 
21st  of  October,  and  on  Giles  on  the  8th  of 
November  1870. 

On  the  21  St  of  November,  which  was  the 
first  day  of .  the  term  of  the  court,  Bolanz 
appeared,  and  demurred  to  the  scire  facias ; 
and  the  attorney  for  the  commonwealth 
joined  in  the  demurrer.  On  the  next  day 
he  obtained  leave  to  withdraw  the  demurrer ; 
and  he  then  moved  the  court  to  strike  the 
cause  from  the  docket,  as  being  improperly 
docketed;  but  the  court  overruled  the  mo- 
tion; and  he  excepted.  Bolanz  then  again 
demurred  to  the  scire  facias,  and  filed  the 
plea  of  nul  tiel  record ;  and  the  attorney  for 
the  commonwealth  joined  in  the  demurrer, 
and  took  issue  on  the  plea.  And  on  the 
motion  of  said  defendant  the  cause  was 
continued  until  the  next  term. 

At  the  February    term    for   1871,    the  de- 
fendants had  leave   to   file   special  pleas  in 
writing ;  and  the  cause  was  continued  until 
the  next  term. 

33  *At   the   March   term   of   the  court 
Giles  demurred  to  the  scire  facias  and 

pleaded  nul  tiel  record;  and  the  attorney 
joined  in  the  demurrer  and  took  issue  on 
the  plea.     And  each  of  the  defendants  filed 
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a  special  plea,  the  substance  of  which  was, 
that,  by  the  laws  of  the  State  he  was  au- 
thorized at  any  time  before  the  first  day  of 
the  October  term  1870  of  the  court,  the  time 
at  which  Leahy  was  recognized  to  appear, 
to  apprehend  said  lyeahy  and  deliver  him 
into  custody,  and  thereby  discharg-e  his 
obligation  as  bail.  But  that  Leahy  had 
been  appointed  by  D.  B.  Parker,  marshal 
of  the  United  States  for  the  district  of  Vir- 
ginia, his  deputy,  and  he  had  been  acting 
as  such  from  a  short  time  after  the  execu- 
tion of  the  recognizance  by  the  defendant, 
until  and  after  the  said  first  day  of  the  Oc- 
tober term  1870  of  the  court ;  and  that  the 
defendant  had,  therefore,  no  power  or  au- 
thority to  avail  himself  of  said  provision 
in  the  laws  of  the  State,  &c. 

The  attorney  for  the  commonwealth  de- 
murred to  the  pleas.  And  the  cause  coming 
on  to  be  heard,  the  court  overruled  the 
demurrer  of  the  defendants  to  the  scire 
facias,  and  sustained  the  demurrer  of  the 
attorney  for  the  commonwealth,  to  the  spe- 
cial pleas;  and  upon  the  plea  of  nul  tiel 
record,  held  that  there  was  such  a  record ; 
and  rendered  a  judgment  in  favour  of  the 
commonwealth  against  the  defendants  for 
$5,000,  the  sum  mentioned  in  the  writ,  with 
costs.  And  thereupon  they  applied  to  the 
judge  of  the  Circuit  court  of  Pittsylvania 
for  a  writ  of  error  to  this  judgment ;  which 
was  awarded.  The  cause  came  on  to  be 
heard  upon  the  appeal  in  November  1872, 
when  the  Circuit  court  affirmed  the  judg- 
ment of  the  County  court :  and  then  Bolanz 
and  Giles  obtained  a  writ  of  error  to  this 
court. 

Dabney,  for  the  appellants. 

1.  The  sci.  fa.  was  improperly 
34  docketed  at  the  November  *term  of 
the  court.  A  sci.  fa.  is  a  civil  suit, 
which  may  be  pleaded  to,  and  must  be 
matured  as  any  other  civil  suit,  the  only 
difference  being  that  the  declaration  is  con- 
tained in  the  writ  served  on  the  defendant, 
and  which  is  the  commencement  of  the 
action.  Foster  on  sci.  fa.,  73  Law Library^, 
p.  305;  Alice  v.  Gale,  10  Mod.  R.  112;  2 
Coke  Inst.  470;  2  Wm.  Saun.  72;  Com.  Di- 
gest Title  Pleader,  3  and  10 ;  Rex  v.  Hare 
&  Mann,  1  Strange  R.  146.  It  may  be  made 
returnable  to  the  rules;  and  if  so,  upon 
failure  of  the  defendant  to  appear  at  the 
first  rules,  a  judgment  nisi  is  entered 
against  him,  and  a  rule  to  plead  at  the  next 
rules;  if  he  fails  to  appear  and  plead  at  the 
next  rules,  the  conditional  judgment  is  con- 
firmed, and  so  docketed  at  the  next  issue 
term  of  the  court;  at  which  time  it  becomes 
final,  unless  set  aside  by  the  defendant. 
That  a  sci.  fa.  is  treated  by  the  Code  in 
the  same  lighf  as  an  ordinary  summons  will 
be  seen  by  reference  to  Code  of  1860,  chap. 
170,  {  6,  p.  707.  The  30  day  limitation  con- 
tained in  this  section,  was  intended  to  pre- 
vent judgment  by  default  from  being 
matured  in  those  cases  in  which,  by  the 
provisions  of  ch.  171,  sec.  1,  and  as  amended 
by  subsequent  acts  of  assembly,  two  rule 
<}ays,  and  an  issue   term  in  the  same  court 


may  take  place  within  thirty  days.  It  is 
true  (see  sec.  5,  ch.  171,)  that  a  suit  may  be 
brought  to  a  term  of  the  court;  but  if  so,  it 
must  be  matured  from  term  to  term  by 
analogy  to  the  rules;  or,  perhaps,  it  may 
be  matured  at  the  rules  following  the  term 
to  which  the  process  is  made  returnable. 
See  opinion  of  Judge  Green  in  2  Rand.  R. 
1.  The  sci.  fa.  being  regulated  by  the  same 
rule,  must  be  matured  in  the  same  way ; 
and  therefore  it  was  error  in  the  court  to 
compel  Bolanz  to  plead  at  the  November 
term,  1870. 
2.  The  court  erred  in  overruling  the  de- 
murrer to  the  sci.  fa.     I^eahy  was  in- 

35  dieted   at   the  August  term,  1870,  *of 
the  County  court.     He  was  recognized 

to  appear  on  the  first  day  of  the  October 
term,  no  notice  being  taken  of  the  inter- 
vening September  term,  and  the  case  hav- 
ing been  continued  to  the  October  term 
previously  to  the  application  for  bail.  By 
the  general  principles  of  the  common  law  a 
court  must  ex  necessitate  rei  continue  its 
judicial  power  and  existence  only  by  acting 
from  term  to  term  in  the  regular  order  in 
which  such  terms  are  appointed ;  any  de- 
viation from  this  course,  unless  provided 
for  by  special  legislation,  is  irregular  and 
void.  Hence  we  see  that  in  Virginia  it  has 
been  deemed  necessary  to  provide  such  spe- 
cial legislation.  See  Code  of  1860,  ch.  162, 
ii  15,  16,  p.  686.  The  16th  section  declares 
the  old  common  law  and  principles,  and 
prescribes  that  all  continuances  not  other- 
wise specially  provided  for,  shall  be  from 
term  to  term ;  and  the  only  special  provision 
is  in  the  15th  section  of  the  same  chapter. 
The  acts  of  1866-7,  ch.  208,  §  2,  p.  982,  pro- 
vide that  a  person  indicted  for  felony  shall 
be  tried  at  the  same  term  at  which  he  is 
indicted,  unless  he  show  good  cause  for 
continuance,  and  then  he  shall  be  tried  at 
any  term,  whether  monthly  or  quartefly. 
See  acts  of  1866-7,  ch.  208,  sec.  2,  p.  932. 
See  also  in  this  connection  sec.  13  of  chap. 
207,  pp.  928-9.  Clearly,  then,  the  case  of 
lyeahy  should  have  been  continued  to  the 
September  term,  and  if  admitted  to  bail  he 
should  have  been  recognized  to  appear  at 
that  term.  If  it  was  competent  for  the 
County  court  to  skip  one  term,  it  cOuld,  in 
its  discretion,  have  skipped  twentj';  and 
thus  would  have  been  authorized  to  recog- 
nize Leahy  to  appear  at  some  term  in  the 
year  1880;  and  upon  default  of  appearance 
have  held  his  sureties  liable  on  the  recog- 
nizance. It  scarcely  requires  any  citation 
of  authority  to  show  that  bail  is  not  bound 
upon  a  recognizance  illegally  taken,  or 
requiring  performance  of  conditions  not 
authorized  by  law,    or  not  within  the 

36  *jurisdiction    of    the    officer  or   court 
taking   the    recognizance;  the    cases, 

however,  of  Hamlett  v.  Commonwealth,  and 
Saunders  v.  Commonwealth,  3  Gratt.  82 
and  214 ;  Byers  v.  Floyd,  Governor,  7  L/eigh, 
641 ;  Bartoletts  v.  Commonwealth,  1  I^eigh 
586;  Archer  v.  Commonwealth,  10  Gratt. 
627  (see  op.  of  Daniel,  J.,  p.  638;)  Wood  v. 
Commonwealth,  4  Rand.  329,  are  referred 
to  as  clearly  establishing  this  principle. 
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It  is  true  that  the  act  of  a  court  of  general 
authority,  where  it  acts  under  colour  of 
jurisdiction,  is  more  liberally  construed 
than  the  act  of  an  officer  with  special  au- 
thority, who  must  show  his  precept  for  his 
act;  but  it  is  equally  true,  that  where  a 
court  plainly  usurps  jurisdiction  and  vio- 
lates the  direct  mandate  of  the  law  under 
which  it  exists  and  acts,  its  order  is  not 
voidable,  but  ipso  facto  void.  Suppose  the 
County  court  had  recognized  Leahy  to 
appear  at  some  day  in  vacation,  could  the 
bail,  in  the  event  of  his  default,  have  been 
held  liable  on  the  recognizance?  Plainly 
not.  Is  not  the  present  case  equally  strong? 
To  aid  the  court  with  the  power  to  skip  a 
term  would  enable  it,  by  skipping  more 
than  three  terms  after  indictment,  to  allow 
a  prisoner  to  evade  all  responsibility  to  the 
law  and  to  escape  a  trial  altogether. 

3.  The  court  erred  in  not  finding  for  the 
defendants  on  the  plea  of  nul  tiel  record. 
The  acts  of  1866-7,  ch.  209,  {  4,  p.  942,  pre- 
scribe what  shall  be  the  condition  of  a  re- 
cognizance. The  recognizance  of  record  in 
this  cause,  of  which  oyer  was  craved,  is 
conditioned  for  the  appearance  of  the  de- 
fendant on  the  first  day  of  October  term,  to 
answer  an  indictment  for  embezzlement. 
The  sci.  fa.  recites  no  such  record,  but 
merely  recites  that  the  recognizance  was 
conditioned  that  Leahy  should  appear,  Ac, 
to  answer  us  of  a  certain  felony  whereof  he 

stood  accused,  Ac.  The  record  recited 
37        is  clearly  and   fatally  variant  *from 

the  record  produced,  and  the  cases 
already  cited  are  relied  on  to  show  that  the 
issue  on  the  plea  should  have  been  found 
for  the  defendants. 

It  may  be  proper  to  mention  in  this  con- 
nection, that  as  the  recognizance  was  made 
part  of  the  record  in  the  cause  by  the  de- 
mand of  oyer,  this  defect  could  also  have 
been  considered  on  demurrer,  and  furnished 
a  conclusive  ground,  in  the  absence  of  any 
other,  for  sustaining  the  demurrer  filed  in 
the  cause. 

4.  The  court  erred  in  sustaining  the  de- 
murrer to  the  special  pleas  filed  by  the 
defendants. 

The  commonwealth,  in  cases  of  bail,  un- 
dertakes to  assure  to  them  the  right  to  arrest 
and  surrender  to  the  proper  officers  of  the 
law,  their  principal  at  any  time  before  ap- 
pearance day,  and  thereby  to  discharge 
themselves  from  all  liability.  See  2  Tidd. 
Prac.  1129;  Reese  v.  United  States,  9  Wall. 
U.  S.  R.  13.  This  is  in  the  nature  of  a 
contract  with  reciprocal  conditions;  and  if 
for  any  reason  the  commonwealth  is  unable 
to  assure  to  the  bail  the  enjoyment  of  this 
right,  or  to  protect  them  in  its  exercise, 
their  liability  ceases. 

The  gist  of  the  plea  is,  that  the  bail  was 
prevented  from  exercising  this  right  by  the 
qualification  and  acting  of  their  principal 
as  a  United  States  deputy  marshal,  protected 
by  the  laws  of  the  United  States,  as  such, 
from  all  arrests  and  interference  except  at 
the  hands  of  the  officers  of  justice ;  that  th^ 
laws  of  the  United  States,  protecting  such 
officers,  are  paramount  over  the  State  laws. 


and  imposed  heavy  penalties  on  any  private 
person  interfering  with  or  arresting  such 
officers.  Of  these  laws  the  court  must  take 
judicial  notice ;  and  the  facts  of  the  plea 
having  been  admitted  by  the  demurrer,  it 
would  be  a  monstrous  proposition  for  the 
commonwealth  to  hold  the  bail  bound  on 
their  contract  when  it  has  been  unable 

38  *to    protect    them    in   the   exercise  of 
their   right   to   arrest   and   surrender 

their  principal. 

The  Attorney-General,    for  the  Common- 
wealth. 

Anderson,    J.,    delivered  the  opinion    of 
the  court. 

The  purpose  of  the  writ  of  scire  facias  is 
to  give  notice  to  the  defendant  of  an  appli- 
cation for  award  of  execution.  The  writ 
may  be  returnable  at  rules  in  the  office,  or 
in  court.  And  the  order  awarding  execution 
is  made  upon  due  return  of  the  process, 
unless  good  cause  be  shown  against  it.  If 
the  writ  is  returnable  to  rules,  it  is  made 
at  rules,  and  if  not  set  aside  at  the  next 
succeeding  term,  becomes  a  final  judgment 
of  the  last  day  of  the  term.  If  the  writ  is 
returnable  to  the  court,  the  order  is  made 
in  court.  It  is  not  necessary  to  send  the 
case  to  rules,  because  it  is  not  a  proceeding 
which  requires  a  declaration  or  a  rule  to 
plead ;  the  purpose  for  which  rule  days  are 
required  in  the  office.  Code  of  1860,  ch.  171, 
sec.  4.  The  default  of  the  defendant  in 
not  appearing  is  a  sufficient  foundation  for 
award  of  execution.  Williamson  v.  Craw- 
ford, 7  Gratt.  202.  But  now,  by  sec.  6, 
chap.  170,  of  Code  of  1860,  no  judgment  by 
default  on  a  scire  facias  or  summons  shall 
be  valid,  if  it  become  final  within  one 
month  after  the  service  of  the  process; 
which  is  not  the  case  here.  The  court  is, 
therefore,  of  opinion  that  there  is  no  ground 
for  reversal  in  the  first  assignment  of  error. 

As  to  the  second  assignment  of  error: 
Where  the  law  provides  that  a  term  of  the 
court  shall  be  held  monthly,  it  would  not 
be  competent  for  the  court  to  pass  over  one 
term  prescribed  by  law,  and  adjourn  to  a 
subsequent  term.  That  is,  it  would  not  be 
competent  for  the  county  court,  at  its  July 
term,  to  adjourn  to  the  first  day  of  the  Sep- 
tember term,  passing  over  the  August 

39  term,  if  the  *law   required   a   term  to 
be  held  in  the  month  of  August.     But 

if  the  court  failed  to  meet  at  the  August 
term,  by  section  15,  chap.  161,  of  Code  of 
1860,  it  would  work  no  discontinuance;  but 
every  notice,  recognizance  or  process  given, 
taken  or  returnable  to  the  Augxist  .term,  and 
all  matters  ready  for  the  court  to  act  upon 
at  the  August  term,  shall  be  in  the  same 
condition  and  have  the  same  effect,  as  if 
given,  taken  or  returnable,  or  continued  to 
the  next  court  in  course.  And  the  16th 
section  provides  for  the  continuance  of  all 
causes  to  the  next  term,  where  no  order  of 
continuance  is  made.  These  sections  pro- 
vide for  cases  in  reference  to  which  no  order 
has  been  made,  and  the  16th  section  provides 
for  a  general  continuance   of  the  causes  to 
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the  next  term  in  course,  where  no  order  has 
been  made  by  the  court  on  the  subject;  but 
if  the  court  had  made  an  order  continuing* 
the  trial  of  any  particular  cause  to  any  par- 
ticular day  in  the  next  term,  or  to  the  sub- 
sequent t^rm,  passing-  over  the  intervening 
term,  the  case  would  not  fall  within  this 
provision  of  the  statute.  And  no  g-ood  rea- 
son can  be  perceived  ,why  the  court  may 
not,  for  g^ood  cause  shown,  on  the  motion 
of  the  accused,  postpone  the  trial  of  a  cause, 
to  any  particular  day  in  the  next  term,  or 
to  a  term  subsequent  to  that.  It  could  work 
no  discontinuance;  for  the  record  shows 
that  the  cause  was  continued  to  a  day,  in 
the  term  of  a  court  competent  to  try  it; 
which  would  not  be  the  case,  if  it  were 
continued  to  a  day  in  vacation.  In  Sands' 
case,  20  Gratt.  800,  the  cause  was  continued 
upon  the  motion  of  the  commonwealth's 
attorney,  at  the  June  term  of  the  Husting^s 
court  of  the  city  of  Richmond,  to  the  Sep- 
tember term  of  that  court,  passing  over  the 
July  term  of  the  court.  It  had  no  term  for 
the  ^month  of  August.  In  this  case  the 
continuance  of  the  trial  from  the  August  to 
the  October  term,  was  ordered  on  motion  of 
the  accused.  The  court  is  of  opinion 
40  that  *there  is  no  error  in  that;  and 
that  the  demurrer  to  the  scire  facias, 
on  that  ground,  was  properly  overruled. 

But  it  is  contended  that  there  is  a  vari- 
ance between  the  scire  facias  and  the  re- 
cognizance; which  question  was  raised  by 
the  demurrer,  the  defendant  having  craved 
oyer  of  the  recognizance ;  that  for  that  cause 
the  demurrer  should  have  been  sustained, 
or  the  recognizance  should  have  been  ex- 
cluded as  evidence. 

It  appears  from  the  recognizance  that  the 
accused  was  indicted  for  embezzlement,  and 
was  recognized  to  appear  to  answer  that 
offence;  as  required  by  chap.  209,  {  40,  of 
acts  of  1866-7,  p.  942.  The  scire  facias 
recites  that  he  was  to  appear  and  answer, 
not  for  **a  felony"  generally,  but  '*a  cer- 
tain felony  whereof  he  stood  accused." 
Kihbezzlement  bein^  made  felony  by  statute, 
the  court  can  perceive  no  variance  between- 
the  recognizance  and  the  scire  facias.  Sec- 
tion 11,  of  chap.  211,  of  acts  of  1866-7,  p. 
943,  provides  that  **no  action  or  judgment 
on  a  recognizance  shall  be  defeated  or 
arrested  by  reason  of  any  defect  in  the  form 
of  the  recognizance,  if  it  appear  to  have 
taken  by  a  court  or  officer  authorized  to 
take  it,  and  be  substantially  sufiGicient." 
The  court  is  of  opinion  that  the  recogni- 
zance in  this  case  is  substantially  sufficient, 
and  is  substantially  set  out  by  the  scire 
facias,  and  that  there  is  no  ground  in  this 
assignment  of  error  for  reversal. 

The  court  is  further  of  opinion,  that  there 
is  no  error  in  sustaining  the  demurrer  of 
the  plaintiff  to  the  defendant's  special  pleas. 
While  it  is  true  that  the  bail  may  be  excused 
for  his  default  in  performing  the  condition 
of  the  recognizance,  when  it  becomes  im- 
possible of  execution  by  the  act  of  God,  or 
of  the  law,  or  of  the  cognizee,  it  is  not 
competent  for  the  accused  to  absolve  him- 
self or  his  bail   by   accepting  ofBce   under 


the  government  of  the  United  States. 
41  *The  court  is,  therefore,  of  opinion 

to  afifirm  the  judgment  of  the  court 
below. 

Judgment  affirmed. 


42 


*Burtnera  v.  .Keran. 

November  Term,  1878.  Richmond. 


I.  Conveyances— General  Warranty— Conditions— Rec- 
ord* of  Foreign  Coart.*~K  conveys  land  in  lUlnoia 
to  B,  with  general  warranty.  B  conveys  this  land 
to  his  two  infant  children  C  and  M.  with  general 
warranty.  B  afterwards  removes  to  Virflrlnia,  and 
here  conveys  the  same  land  to  K  with  general 
warranty;  and  K  then  obtains  a  conveyance  of  the 
land  from  L  the  prior  owner.  K  flies  a  bill  in 
equity  in  the  proper  conrt  in  UUnois,  which  has 
both  common  law  and  eqaity  jurisdiction,  against 
B  and  C  and  M,  to  establish  his  claim  to  the  land. 
A  formal  answer  is  filed  by  a  g-aardian  ad  UUm  for 
the  infants,  and  B  is  proceeded  against  by  publica- 
tion, according  to  the  laws  of  Illinois.  Upon  the 
hearing  the  court  decides  in  favor  of  the  infant 
children,  C  and  M,  and  dismisses  K*s  bill.  K  then 
sues  B  In  Virginia  in  covenant  on  the  general 
warranty  of  title  in  the  deed  from  B  to  him.  The 
Issues  were  upon  the  pleas  of  covenants  performed, 
covenants  not  broken,  and  a  general  plea  of  non 
est  factum.  On  the  trial  K  offers  in  evidence  the 
record  of  the  suit  in  Illinois.    Hbld: 

I.    5ame— Same— Same— Same  —  As  Evidence.— The 

fact  that  B  had  no  notice  of  the  suit,  is  not  a  valid 
objection  to  the  record  as  evidence  in  the  cause; 
it  having  been  proceeded  in  according  to  the  laws 
of  Illinois. 

a.  5ame— Same— Same— Same— Presumption  as  to 
Jurisdiction.— The  Illinois  court  being  a  court  of 
general  jurisdiction,  this  court  must  presume 
that  it  had  jurisdiction  to  try  the  cause  in  equity : 
and  the  record  cannot  be  objected  to  on  that 
ground. 

3.  5ame— Same.— In  fires,  feoffments  and  other 
common  law  recoveries,  the  warranty  not  only 
concluded  the  grantor  or  feoff er  but  actually 
transferred  the  after  acquired  estate  or  interest 
to  the  grantee  or  feoffee. 

^Conveyances— General  Warranty.— As  to  the  opera- 
tion of  a  general  warranty,  by  way  of  estoppel,  on 
after  acquired  property,  see  Raines  v.  Walker,  77  Va. 
96;  Baugh's  Ex'or  v.  Walker,  77  Va.  102;  Gregory  v. 
Peoples,  80  Va.  367,  and  Young  v.  Young,  80  Va.  078, 
17  S.  E.  Rep.  470,  all  citing  the  principal  case.  And 
see  Reynolds  v.  Cook,  83  Va.  817, 3  S.  £.  Rep.  710.  And 
this  estoppel  will  operate  though  there  is  no  general 
warranty  if  the  deed  of  conveyance  recites  or  affirms 
that  the  grantor  is  seized  of  a  particular  estate  which 
the  deed  purports  to  convey  and  upon  the  faith  of 
which  the  sale  was  made.  Nye  v.  Lovitt.  92  Va.  710, 
24  S.  E.  Rep.  846.  But  see,  Res^olds  v.  Ck)ok.  83  Va. 
817,  8  S.  £.  Rep.  710.  Though  the  grantor  have  an 
equitable  estate  at  the  time  of  the  conveyancei  if 
there  be  no  general  warranty  and  no  recital  in  the 
deed  that  grantor  has  a  legal  estate,  such  deed  only 
gives  a  lien  on  the  equitable  estate  and  does  not 
operate  by  way  of  estoppel  as  to  the  after  acquired 
legal  estate.  Doswell  v.  Buchanan's  Ex'ors,  3  Leigh 
866. 
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4.  Same— Same— Under  Statute  of  Utee.— Convey- 
ances under  the  statute  of  uses  only  pass  such  es- 
tate as  the  firrantor  had  at  the  time :  the  warranty 
merelyservinsr  as  a  remedy,  or  operating  to  estop 
the  firrantor  from  denying  the  ownership  of  the 

estate  at  the  time  of  the  conveyance  executed- 
43      *5-  Same— Same— Same— Effect  of  Warranty.— If 

a  person  conveys  land  with  (general  warranty, 
and  does  not  own  it  at  the  time,  but  afterwards 
acquires  the  same  land,  such  acquisition  enures 
to  the  benefit  of  the  grantee,  because  the  grantor 
is  estopped  to  deny,  asrainst  the  terms  of  his  own 
warranty,  that  he  had  the  title  in  question;  but 
it  does  not  operate  actually  to  transfer  the  estate 
subsequently  acquired. 

6.  Same— Same— Same— Same.— Thouffh.  therefore, 
the  deed  from  B  to  K  enured  to  the  benefit  of  C 
and  M  under  the  operation  of  K's  warranty,  and 
estops  him  from  claiming  the  land  against  them, 
it  does  not  pass  the  interest  in  K,  or  operate  as  a 
conveyance. 

7.  Same— Same— Same— Same— As  to  Third  Parties.*— 
Thouirh  the  estoppel  of  K's  warranty  operates  in 
favour  of  C  and  M.  B  can  derive  no  benefit  from 
it.  He  can  not  say  that  his  deed  vested  no  bene- 
ficial Interest  in  K. 

8.  Same— Same— Same.— ThoufiTh  an  assignee  can 
only  take  advantage  of  the  covenant  of  warranty 
when  an  estate  passes  by  the  deed,  yet  it  is,  in 
favour  of  the  grantee,  a  covenant  in  srross,  and 
binds  the  warrantor  thousrh  no  estate  passes  by 
the  deed. 

9.  Same— Same— Fraud— Effect.— Though  the  deed 
from  B  to  K  was  fraudulent  in  its  intent  as  to  C 
and  M,  it  was  valid  between  the  parties,  and  K 
may  maintain  an  action  asrainst  B  upon  the 
covenant  of  warranty. 

10.  Same— Same— Same— Same.— The  motives  influ- 
enclnsr  K  to  take  the  deed  from  B,  cannot  be  the 
subject  of  enquiry  before  the  jury  to  defeat  or 
vary  its  lesral  operation  and  effect 

11.  Same— Same— Same— Same.— Under  the  issues  in 
this  case.  K  is  entitled  to  recover,  though  the 
jury  may  believe  that  the  covenant  in  B's  deed 
to  K  was  executed  by  B,  induced  by  the  fraudu- 
lent misrepresentations  of  K  as  to  the  effect  of 
said  covenant 

I  a.  Same— Same  — Same  — By  Statute,  t— Where  a 
deed  is  procured  by  fraudulent  misrepresenta- 
tions, the  defence  can  only  be  made  at  law,  in 
the  mode  provided  by  the  statute;  Code  of  1860, 
ch.  172.  S  5;  and  the  defendant  should  file  a  special 
plea  averrinff  the  fraud,  or  specla\  circumstances 
which  entitle  him  to  relief  in  equity.  And  the 
facts  should  be  set  forth  with  sufficient  precision 
and  certainty  to  apprise  the  plaintiff  of  the  char- 
acter of  the  defence  intended  to  be  made;  and  to 
enable  the  court  to  decide  whether  the  matter 

«Same— Same— As  to  Third  Parties.— Recitals  in 
deeds  do  not  operate  as  estoppels  in  favor  of  stran- 
srers  that  have  not  acted  on  or  been  misled  by  them: 
and  formal  statements  and  admissions,  not  acted 
upon,  are  not  conclusive.  McCuUousrh  v.  Dashiell  et 
0/.,  78  Va.  640. 

tSame— Fraud— By  Statute.— At  law  the  defence  of 
fraud  in  the  indictment  can  only  be  made  by  virtue 
of  a  statute  allowinsr  it  and  the  statute  should  be 
followed.  Va.  Code  1887,  $  3299.  As  to  what  constitutes 
fraud,  see  mouofirraphic  note  appended  to  Perry  &Co. 
V.  Shen.  National  Bank  et  als.,  27  Oratt.  756. 


relied  on  constitutes  a  valid  claim  to  equitable 
relief. 

44  *i3.   Same—  Same  —  Same  —  Instructions.  —  As 

the  question  of  fraud  was  not  in  issue  before 
the  jury,  thousrh  the  evidence  of  the  fraudulent 
misrepresentation  was  introduced  wfthout  objec- 
tion, the  court,  on  the  motion  of  the  plaintiff, 
properly  instructed  the  jury  to  disregard  it 

This  case  was  argued  at  the  last  term  of 
the  court  at  Staunton,  and  was  decided  in 
Richmond  at  its  present  term. 

This  was  an  action  of  covenant  in  the 
Circuit  court  of  the  county  of  Rocking'ham, 
brought  in  March  1860,  by  Eli  Keran  against 
Ezra  and  Solomon  Burtner.  The  covenant 
sued  on  is  a  covenant  of  general  warranty, 
in  a  deed  bearing  date  the  21st  day  of  Jan- 
uary 1858,  by  which  Ezra  and  Solomon 
Burtner  and  their  wives,  in  consideration 
of  $2,CXX),  conveyed  to  Eli  Keran,  a  tract  of 
land  of  one  hundred  and  twenty  acres,  lying 
in  Edgar  county,  in  the  State  of  Illinois ; 
it  being  **the  same  land  formerly  conveyed 
to  the  said  Eli  Keran  by  James  Lfilley,  by 
his  deed  duly  admitted  to  record  in  said 
county." 

By  deed  bearing  date  the  25th  day  of 
March  1854,  Eli  Keran  and  his  wife,  in 
consideration  of  one  dollar,  conveyed  with 
general  warranty,  to  Ezra  Burtner,  who 
was  his  son-in-law,  a  tract  of  land  in  the 
county  of  fidgar  in, the  State  of  Illinois, 
containing  one  hundred  and  twenty  acres, 
*4t  being  the  same  land  which  was  formerly 
conveyed  to  the  said  Eli  Keran  by  James 
lyilley,  by  his  deed  duly  admitted  to  record 
in  said  county.*'  This  deed  was  duly  re- 
corded on  the  27th  of  February  1855. 

By  deed  dated  the  28th  of  November  1855, 
Ezra  Burtner,  in  consideration,  as  stated  in 
the  deed,  of  $1,500,  conveyed  with  general 
warranty,  this  land  with  the  same  descrip- 
tion, to  his  two  infant  children,  Cornelius 
A.  and  Mary  M.  Burtner.     This  deed 

45  was  executed  *in  Illinois,  and  was 
admitted  to  record  on  the  2d  of  Jan- 
uary 1856.  And  by  deed  bearing  date  the 
18th  of  December  1855,  the  same  Ezra  Burt- 
ner and  his  wife  conveyed  the  same  land, 
with  general  warranty,  to  Solomon  Burtner. 
This  deed  was  executed  in  the  county  of 
Rockingham.  It  was  acknowledged  before 
a  notary  on  the  day  of  its  date ;  and  was 
admitted  to  record  in  Edgar  county,  Illi- 
nois, on  the  21st  of  December  1855. 

Although  the  deeds  from  Keran  to  Ezra 
Burtner,  and  from  Ezra  and  Solomon  Burt- 
ner to  Keran,  describe  the  land  conveyed" 
in  them  as  '*the  same  land  formerly  con- 
ve3'ed  to  the  said  Eli  Keran  by  James  Lilley 
by  his  deed  duly  admitted  to  record  in  said 
county,*'  no  such  deed  from  Lilley  of  prior 
date  to  these  deeds,  is  to  be  found  in  the 
record;  but  by  a  deed  dated  the  26th  of 
May,  1857,  Lrilley  and  wife,  in  considera- 
tion, as  stated  in  the  deed,  of  one  dollar, 
grant  to  Eli  Keran,  with  special  warranty 
of  title,  all  their  right,  title,  interest  and 
claim  to  the  land.  And  this  deed  was  ad- 
ipitted  to  record  November  9th,  1857. 

In  July  1858  Eli    Keran   instituted   a  suit 
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in  eqnity  in  the  Circuit  court  of  Eklgar 
county,  in  the  State  of  Illinois,  against 
Ezra  and  Solomon  Burtner  and  Cornelius 
A.  and  Mary  M.  Burtner,  the  infant  chil- 
dren of  Ezra  Burtner.  In  his  bill  he  set 
out  the  deed  from  Ezra  Burtner  to  Cornelius 
A.  and  Mary  M.  Burtner ;  the  deeds  from 
Ezra  to  Solomon,  and  from  both  of  them  to 
himself;  and  he  refers  to  the  fact  that 
thoug-h  the  deed  to  Cornelius  A,  and  Mary 
M.  Burtner  was  executed  before  the  deed  to 
Solomon  Burtner,  the  last  was  first  recorded ; 
and  he  charges  that  Solomon  had  full  and 
complete  notice  at  the  date  of  his  convey- 
ance, of  the  previous  conveyance  to  the  said 
children ;  but  by  vigilant  caution  and  speedy 
travel  he  had  procured  the  recording  of  the 
deed  to  him,  before  that  of  the  deed  to  the 
children.  He  says  that  though  he  was 
46  aware  of  the  *deed  to  the  children,  it 
was  only  on  taking  steps  for  the  re- 
cording of  the  deed  to  him,  that  he  was 
apprised  that  the  said  Solomon  was  a  pur- 
chaser with  full  notice  of  the  title  of  said 
children.  He  says  he  is  in  possession  of 
said  land,  but  by  reason  of  the  situation  of 
his  title,  as  before  set  out,  he  is  unable  to 
dispose  of  the  same,  whilst  he  is  deterred 
from  enjoying  and  improving  it.  The 
prayer  of  the  bill  is,  that  his  title  to  the 
land  may  be  quieted  and  confirmed  as 
against  the  claim,  as  well  of  the  said  Cor- 
nelius A.  and  Mary  M«  Burtner,  as  against 
that  of  Ezra  and  Solomon-  Burtner  and  their 
heirs ;  and  for  general  relief. 

A  guardian  ad  litem  was  appointed  for 
the  infant  defendants;  who  filed  an  answer 
for  them,  submitting  their  rights  to  the 
protection  of  the  court.  Ezra  and  Solomon 
Burtner  were  proceeded  against  as  absent 
defendants,  by  publication,  according  to 
the  Illinois  statute;  which  appears  to  be 
much  the  same  as  that  of  Virginia. 

The  cause  came  on  to  be  heard  on  the 
24th  of  May,  when  the  bill  was  taken  for 
confessed  as  to  Ezra  and  Solomon  Burtner; 
and  the  court  held  that  the  deed  from  Ezra 
Burtner  to  Solomon  Burtner,  and  their  deed 
to  Eli  Keran  were  fraudulent  and  void  in 
law  and  equity,  as  affecting  the  prior  title 
of  the  infant  defendants;  and  that  the 
prayer  of  the  bill  be  refused ;  and  that  the 
bill  be  dismissed.  And  Cornelius  A.  and 
Mary  M.  Burtner  were  decreed  to  be  seized 
of  the  said  land,  and  lawfully  entitled  to 
the  quiet  and  undisturbed  possession  thereof, 
free  from  all  claims  made  or  to  be  made 
under  the  said  fraudulent  conveyances  to 
Solomon  Burtner  and  Eli  Keran. 

In  this  action  Solomon  Burtner  filed  a 
plea  of  non  est  factum;  and  both  the  de- 
fendants filed  the  pleas  of  covenants  per- 
formed,   and    covenants   not    broken ;    and 

issues  were  made  up  upon  them. 
47  *On  the  trial  of  the  cause,  after  the 

plaintiff  had  introduced  in  evidence 
the  deed  from  Ezra  and  Solomon  Burtner  to 
himself,  and  proved  the  execution  of  said 
deed,  he  offered  in  evidence  an  official  copy 
of  the  record  of  the  case  in  the  Circuit 
court  of  Edgar  county,  and  with  it  he  in- 
troduced a  witness,  who  stated  that  he  was 


a  lawyer,  and  had  practised  law  in  the  State 
of  Illinois  for  some  years,  and  during  the 
years  of  1858  and  1859.  He  referred  to  the 
two  volumes  containing  a  compilation  of 
the  general  laws  of  the  State,  and  which 
he  said  were  in  force  in  1858,  1859,  and  read 
the  provisions  of  the  law  regulating  pro- 
ceedings in  chancery  causes,  and  in  relation 
to  conveyances ;  by  which  it  appeared  that 
the  case  had  been  proceeded  in  according 
to  the  provisions  of  the  statute  of  that  State ; 
and  that  conveyances  by  parties,  of  land  in 
the  adverse  possession  of  another  were 
valid;  and  that  the  grantee  had  the  same 
right  of  action  for  the  recovery  thereof, 
as  if  the  grantor  had  been  in  actual  posses- 
sion. 

The  defendants  objected  to  this  mode  of 
proving  the  laws  of  Illinois;  and  also  ob- 
jected to  the  admission  of  said  record  with 
or  without  proof  in  relation  to  the  laws  of 
Illinois.  But  the  court  overruled  the  objec- 
tions, and  admitted  the  evidence;  and  the 
defendants  excepted. 

After  all  the  evidence  had  been  introduced, 
including  the  deeds  herein  before  referred  to, 
and  it  had  been  proved  that  Keran  had  never 
got  possession  of  the  land  in  Edgar  county, 
Illinois,  but  the  same  had  been  in  possession 
of  the  guardian  of  Cornelius  A.  and  Mary 
M.  Burtner,  and  that  Keran  knew  of  the 
conveyance  to  them  by  Ezra  Burtner,  before 
he  received  or  contracted  for  the  deed  from 
Ezra  and  Solomon  Burtner  to  him,  the  de- 
fendants moved  the  court  to  give  to  the  jury 
the  following  instruction: 

If  the  jury  shall  believe  from  the 
48  evidence,  that  the  *plaintiff  by  deed 
with  a  covenant  of  general  warranty, 
conveyed  the  tract  of  one  hundred  and 
twenty  acres  of  land,  in  Edgar  county,  in 
the  State  of  Illinois,  to  the  defendant  Ezra 
Burtner;  and  that  afterwards  the  said  de- 
fendant conveyed  the  said  tract  of  land  by 
deed  with  like  warranty,  to  Cornelius  Burt- 
ner and  Mary  Burtner ;  and  that  afterwards 
the  said  Ezra  Burtner  conveyed  the  same 
tract  of  land  to  defendant  Solomon  Burtner ; 
and  that  afterwards,  and  whilst  the  said 
Cornelius  and  Mary  still  held  such  title  as 
had  been  so  conveyed  to  them,  the  said  de- 
fendants united  in  a  deed,  with  a  covenant 
of  general  warranty,  such  as  is  described 
in  the  declaration,  to  the  plaintiff  Eli 
Keran;  the  latter  conveyance  could  not 
confer  upon  the  plaintiff  any  beneficial 
interest  to  vest  in  him,  in  conflict  with  his 
warranty  which  had  passed  to  and  rested 
with  Cornelius  and  Mary  Burtner;  but  could 
only  operate  in  favor  of  the  said  Cornelius 
and  Mary,  by  bringing  in  to  them  an  out- 
standing, conflicting  claim  to  said  land; 
and  that  the  deed  of  defendants  to  plaintiff 
failing  to  take  effect  in  favor  of  the  plain- 
tiffs, the  covenants  therein  also  failed  to 
take  effect.  To  the  giving  of  this  instruc- 
tion the  plaintiff  objected;  and  the  court 
refused  to  give  it.  And  the  defendants 
excepted. 

The  defendants  then  moved  the  court  to 
give  the  following  instructions: 

If  the  jury  shall  believe  from  the  evidence 
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in  the  cause,  that  the  plaintiff  conveyed  the 
tract  of  one  hundred  and  twenty  acres  of 
land  in  E^dgar  county,  Illinois,  to  the  de- 
fendant Ezra  Burtner,  and  that  the  latter 
afterwards  conveyed  the  same  to  Cornelius 
Burtner  and  Mary  Burtner;  and  that  the 
defendant  Ezra,  without  any  reconveyance 
to  him,  and  without  being  in  any  way  re- 
invested with  the  title  in  said  tract  of  land ; 
but  the  title   thereto  then   remaining- 

49  in  the  said  Cornelius  and  Mary ;  *con- 
veyed  the  same  tract  to  the  defendant 

Solomon ;  the  said  Solomon  and  Ezra  then 
well  knowing  the  rights  of  said  Cornelius 
and  Mary ;  and  that  the  said  Ezra  and  Sol- 
omon the  said  rights  of  the  said  Cornelius 
and  Mary  still  subsisting,  and  the  said  Sol- 
omon and  Ezra  having  acquired  no  other 
title  to  said  tract  of  land,  made  the  deeds 
upon  a  covenant  in  which  this  action  is 
founded,  to  the  plaintiff,  who  well  knew  the 
facts  above  supposed :  And  if  the  jury  shall 
also  believe  it  was  the  purpose  of  the  said 
Eli  Keran,  when  he  took  said  supposed  deed 
and  covenant,  to  secure  the  said  land  to 
himself,  as  against  the  said  Cornelius  and 
Mary,  then  the  covenant  was  so  far  tainted 
with  fraud  that  the  plaintiff  can  not  recover 
upon  it  in  this  action. 

And  if  the  jury  shall  believe  from  the 
evidence,  the  above  facts,  hypothetically 
supposed,  except  as  to  the  intent  with  which 
Keran  took  the  said  grant  and  covenant  to 
him  from  the  defendants ;  and  that  it  was 
the  intent  of  the  said  Eli  Keran  thereby 
merely  to  remove  a  cloud  upon  the  title  of 
Cornelius  and  Mary,  who  were  his  grand- 
children; and  the  object  has  been  accom- 
plished; then  there  has  been  no  breach  of 
said  covenant.  These  instructions  the  court 
refused  to  give ;  and  the  defendants  again 
excepted. 

The  plaintiff  then  asked  the  court  to 
instruct  the  jury  as  follows: 

If  the  jury  believe  from  the  evidence,  that 
the  defendants  did,  in  fact,  voluntarily  ex- 
ecute the  deed  of  the  21st  day  of  January 
1858,  to  the  plaintiff,  knowing  what  were 
the  covenants  in  said  deed,  they  are  to 
regard  the  covenants  as  binding  upon  said 
defendants,  though  they  may  believe  the 
execution  of  said  covenants  by  them  was 
induced  by  the  fraudulent  misrepresenta- 
tions of  the  plaintiff,  of  the  effect  of  said 
covenants  between  said  parties,  vary- 

50  ing  the   written  contract  *sued  upon. 
The  court   gave  the   instruction ;  and 

the  defendants  again  excepted. 

The  jury  found  that  the  writing  obliga- 
tory, in  the  declaration  mentioned,  was  the 
deed  of  the  defendants ;  and  upon  the  issues 
joined,  upon  the  pleas  of  covenants  per- 
formed and  covenants  not  broken,  they  found 
for  the  plaintiff,  and  assessed  his  damages 
at  the  sum  of  sixteen  hundred  and  twenty- 
five  dollars,  with  interest  thereon  from  the 
24th  of  May  1859  until  paid :  And  the  court 
rendered  a  judgment  according  to  the  ver- 
dict. The  defendants  thereupon  applied  to 
a  judge  of  this  court  for  a  writ  of  error  and 
supersedeas ;  which  was  awarded. 


Robert  Johnston  and  Harris,  for  the  ap- 
pellants. 

We  think  it  perfectly  clear  that  the  record 
of  the  Illinois  court  ought  not  to  have  gone 
before  the  jury : 

1st.  Because  it  is  clearly  fraudulent  upon 
its  face,  as  the  bill  and  whole  proceedings 
show  the  real  object  of  the  suit, was  to  have 
the  title  in  the  children  confirmed,  and  the 
title  of  himself,  Keran,  of  whom  he  speaks 
as  ''one  Keran,"  pronounced  bad.  This  is 
inevitable,  because  upon  his  own  statement 
of  the  case  he  puts  himself  out  of  court, 
and  is  careful  to  so  state  it  as  to  secure  that 
result.  If  the  decree  in  this  case  had  been 
procured  by  fraud  not  appearing  upon  the 
face  of  the  papers,  then  it  would  have  been 
passed  upon  by  the  jury;  but  the  whole 
proceedings  bearing  upon  their  face  fraud 
plain  and  palpable  as  the  sun,  it  was  the 
duty  of  the  court  to  have  rejected  it  as  evi- 
dence and  not  have  allowed  a  jury  to  act 
upon  a  record  thus  obtained.  See  Beale  v. 
Sievely,  8  I^eigh  658. 

2d.  It  ought  to  have  been  rejected,  be- 
cause at  the  time  of  the  institution  of  this 
suit  the  decree  was  not  final,  as  three  years 
had  not  elapsed  between  its  rendition  and 
the  institution  of  this  suit ;  in  fact, 
51  less  than  one  year.  *See  sec.  15,  page 
29  of  the  Illinois  law,  which  gives  non- 
resident defendants,  on  whom  process  has  not 
been  served,  three  years  in  which  to  appear 
and  answer  the  bill;  ''and  thereupon  such 
proceedings  shall  be  had  as  if  the  defendants 
had  appeared  in  due  season  and  no  decree 
had  been  made."  Thus  showing  clearly 
that  the  decree  did  not  become  final  and 
binding  on  the  parties  until  the  expiration 
of  the  three  years. 

3d.  It  ought  not  to  have  been  admitted, 
because  no  notice  of  the  suit  was  served  on 
Solomon  and  Ezra. 

The  doctrine  that  "full  faith  and  credit 
shall  be  given  in  each  State  to  the  judicial 
proceedings  of  every  other  State,"  is  too 
well  established  to  be  controverted ;  yet  that 
law  has  its  exceptions,  one  of  which  is, 
when  no  personal  notice  has  been  served  on 
a  defendant,  the  said  proceedings  cannot 
be  used  against  him  beyond  the  prime  and 
immediate  object  of  the  suit.  See  D'Arcy 
V.  Ketchum,  11  How.  U.  S.  R.  175. 

The  cases  referred  to  on  this  point  by  the 
appellee's  counsel,  all  concede  the  doctrine 
that  a  judgment  or  decree  obtained  without 
personal  notice,  cannot  be  used  for  any  other 
than  the  immediate  object  of  the  suit.  See 
Rootes  V.  Tompkins,  3  Gratt.  98;  Wilson  v. 
Bank  of  Mount  Pleasant,  6  L/eigh  570  ; 
Mankin  v.  Chandler  &  Co. ,  2  Brock.  R.  125 ; 
Magee  v.  Beirne,  39  Penn.  St.  R.  50 ;  Wood- 
ruff V.  Taylor,  20  Verm.  R.  65 ;  The  Bold 
Buccleugh,  7  Moore  P.  C.  267,  282. 

The  appellee's  counsel  insist  that  "evic- 
tion need  not  be  by  process  of  law ;  that  the 
grantee  may  surrender  possession  to  a  su- 
perior title." 

Admit  this  to  be  true,  it  cannot  avail  the 
appellee  in  this  suit,  for  he  declared  evic- 
tion by   the   record  of   the   Circuit  court  of 
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Kdg-ar  county,  111.,  and   in   his   declaration 
claims   his    right   to   recover  solely  on  that 
ground  and  none  other. 

52  *Suppose  the  record  of  that  case  had 
not  sustained  the  appellee  on  the  trial 

before  the  jury,  would  he  have  been  per- 
mitted, without  amending  his  declaration, 
to  prove  an  entirely  different  case?  We 
think  not.  Hence,  if  the  law  be  as  he 
claims,  he  cannot  get  the  benefit  of  it  in 
this  case. 

4.  We  do  not  doubt  the  general  jurisdic- 
tion of  the  Circuit  court  of  Illinois,  over 
the  property  in  question ;  but  we  deny  the 
court  had  jurisdiction  in  equity  to  try  the 
question  of  title  raised  by  the  bill  of  Keran. 
The  right  of  courts  of  equity  to  ** cancel 
deeds"  and  other  contracts  under  given  cir- 
cumstances, as  claimed  by  the  appellee's 
counsel,  no  one  denies,  but  we  do  deny  that 
a  vendee  (as  Keran)  has  a  right  to  come 
into  a  court  of  equity  to  have  his  own  deed 
cancelled,  or  pronounced  fraudulent.  The 
jurisdiction  is  given  to  plaintiffs  to  cancel 
deeds  and  titles  against  them,  surely  not  to 
cancel  those  in  their  favor,  in  order  that 
they  may  sue  upon  their  breach  of  covenant 
and  then  use  the  record  so  obtained  as  con- 
clusive on  the  subject.  Stuart's  heirs  v. 
Coalter,  4  Rand.  74;  I^ange  v.  Jones,  5 
I^eigh  192;  Carrington  v.  Otis,  4  Gratt.  235. 

3d.  The  first  instruction  should  have 
been  given.  The  propositions  upon  which 
the  defendants  rested  their  first  instruction 
are, 

1st.  That  as  Ezra  had  previously  con- 
veyed the  land  by  deed,  with  general  war- 
ranty, to  Cornelius  and  Mary  Burtner,  he 
was  estopped  by  his  general  warranty ;  and 
that  Solomon,  and  Keran,  as  subsequent 
purchaser  under  and  from  him,  were  also 
estopped.  The  estoppel  of  purchasers  in 
such  cases  is  an  ancient  as  well  as  a  modern 
doctrine 

"Privies  in  blood  as  the  heir;  privies  in 

estate  as  the  feoffee,  lessee,  &c. ;  privies  in 

law,    the   lords   by   escheat;  tenant  by  the 

curtesy,  tenant  in  dower,  &c.,  that  come  in 

by  the   act   of   the  law  or  in  the  post, 

53  shall  be   bound  and  *take    advantage 
of  estoppels."     3   Coke  on  L/itt.  431, 

352  a.  **If  the  conveyance  be  with  general 
warranty,  (says  C.  Kent.  4  Com.  98,)  not 
only  the  subsequent  title  acquired  by  the 
grantor  will  enure  by  estoppel  to  the  benefit 
of  the  grantee,  but  a  subsequent  purchaser 
from  the  grantor,  under  his  after  acquired 
title,  is  equally  estopped,  and  the  estoppel 
runs  with  the  land.'' 

Judge  Story,  Carver  v.  Jackson,  4  Peters 
R.  86,  in  speaking  of  what  was  said  by  the 
court  in  the  case  of  Trevivan  v.  I^awrance, 
1  Salkeld  R.  276,  says:  "In  the  next  place, 
it  shows  that  such  estoppel  binds  all  persons 
claiming  the  same  land,  not  only  under  the 
same  deed  but  under  any  subsequent  con- 
veyance from  the  same  party ;  that  is  to 
say,  it  binds  not  merely  privies  in  blood 
but  privies  in  estate,  as  subsequent  grantees 
and  alienees.  In  the  next  place  it  shows 
that  an  estoppel  which  (as  the  phrase  is) 
works  on  the  interest  of  the  land,  runs  with 


it  into  whosoever's  hands  the  land  comes," 
&c.  As  to  the  estoppel  of  a  subsequent 
purchaser,  see  also  Smith  v.  Sheeley,  12 
Wall.  U.  S.  R.  358;  Myers  v.  Croft,  13 
Wall.  U.  S.  R.  391. 

2.  Kli  Keran  was  estopped  or  rebutted  by 
his  own  general  warranty,  which  ran  with 
the  land  and  descended  to  Cornelius  and 
Mary  Burtner,  through  Kzra's  conveyance 
of  the  land  to  them.  For  if  Keran  should, 
by  after  acquired  title,  recover  the  land 
from  Cornelius  and  Mary,  then  they  could 
recover  its  value  from  him  on  his  warranty ; 
and  to  prevent  multiplicity^  of  suits  Keran 
is  rebutted. 

3.  Eli  Keran  was  concluded  by  the  recital 
of  his  deed  to  Ezra  Burtner.  It  not  only 
recited  a  good  title  in  himself,  but  purported 
to  convey  the  same.  There  was  some  dis- 
cussion upon  this  subject  in  Doswell  v. 
Buchanan,  in  3  I^eigh  394,  but  the  doctrine 
is  well  settled.     Van  Renssalaer  v.  Kearney, 

11  How.  U.  S.  R.   297. 

54  *That,  inasmuch  as  the  deed  of  Ezra 
and  Solomon    Burtner  to  Keran  could 

not  take  effect  beneficially  to  Keran,  there 
could  be  no  recovery  on  the  covenant,  there 
may  be  cited  what  is  said  by  Judge  Moncure 
in  Dickinson  v.  Hoomes,  8  Gratt.  from  395 
to  406;  2  I^omax  Digest,  242,  chap.  21,  2  4; 
note  p.  2;  Thomas  Coke,  I^itt.,  top  301; 
Randolph  v.  Kinney,  3  Rand.  394,  Munday 
V.  Vawter,  3  Gratt.  518. 

The  covenant  for  quiet  enjoyment  is  more 
extensive  than,  though  similar  to,  the  cov- 
enant of  general  warranty.  The  former 
[see  Code  of  Virginia,  chap.  117,  }  14,  and 
Piatt  on  Covenants,  J  3  of  chap.  11,]  guar- 
antees that  it  shall  and  may  be  lawful  to 
and  for  the  purchaser  to  enter  into  and 
upon,^  use,  occupy  and  enjoy  the  said  mes- 
suages, &c. ;  and  may  be  perhaps  broken 
before  entry  of  the  grantee,  if  that  entry 
should  be  unlawful.  But  the  covenant  of 
general  warranty  cannot  have  a  separate 
existence ;  it  is  a  parasite,  it  is  inherent 
in  the  land,  runs  with  it,  and,  if  for  any 
reason  the  deed  in  which  it  is  found,  cannot 
take  effect,  the  breath  of  life  is  never 
breathed  into  its  nostrils. 

The  deed  of  Ezra  and  Solomon  to  Keran 
conveyed  nothing,  because  there  was  noth- 
ing in  them.  There  was  not  even  a  contin- 
gent right  of  dower  in  the  wife  of  Ezra 
when  she  united  with  her  husband  in  his 
deeds  to  Solomon  and  Keran.  Ezra  was 
apparently  not  seized  of  the  land  during 
the  coverture,  but  had  conveyed  it  to  his 
children  by  a  former  marriage,  before  he 
became  the  husband  of  Eliza.  At  least 
there  is  no  evidence  of  a  contingent  right 
of  dower  in  Eliza,  the  wife  of  Ezra ;  and, 
if  such  right  existed  in  her,  it  was  not  the 
subject  of  a  grant,  as  it  was  mere  possibil- 
ity ;  nor  of  a  release,  except  to  the  owner 
of  the  land.  The  only  operation  of  the  deed, 
with  privy  examination  of  the  wife  of  Ezra 
Burtner,  would  be  by  estoppel,  in  favor 

55  of    the     owners    of   *the    land   with 
which  it  runs,  when   the  contingency 

upon  which  the  right  of  dower  depends  hap- 
pened. 
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The  case  is  in  this  regard  very  different 
from  Dickinson  v.  Hoomes;  thus,  John 
Hoomes'  deed  passed  the  base  fee  in  the 
land,  and  Richard's  the  possibility;  thoug-h 
they  united  in  the  same  deed  and  covenants. 
Here  nothing*  whatever  passed  by  the  deed 
of  January,  1858,  to  Keran. 

Woodson  &  Compton  and  I^iggett  &  Hays, 
for  appellees. 

It  is  claimed  by  appellant's  counsel,  that 
the  record  of  the  suit  is  not  evidence  in  this 
cause,  and  that  it  was  inadmissible  for  any 
purpose,  as  the  defendants  were  all  non-res- 
idents of  Illinois,  and  the  Circuit  court  of 
E^dgar  county  had  no  jurisdiction  over 
them.  This  court  being  a  court  of  general 
jurisdiction,  it  must  be  presumed  that  it 
had  jurisdiction  of  the  case,  and  that  the 
proceedings  were  all  according  to  the  laws 
of  Illinois.  This  land  being  situated  in 
the  State  of  Illinois,  the  courts  of  that 
State  alone  had  jurisdiction  over  it ;  and 
no  matter  where  the  parties  reside,  the  de- 
cision of  the  Circuit  court  of  Eidgar  county 
is  conclusive  as  to  the  title ;  and  this  is  npt 
only  so  by  the  statutes  of  Illinois,  espe- 
cially by  sec.  1,  chapter  18,  but  is  so  upon 
general  principles  of  law.  E*reeman  on 
Judgment,  p.  463;  Story's  Conflict  of  Laws, 
(seventh  edition,)  p.  731  to  766,  chap.  15. 
Real  property  is  governed  by  the  lex  rei 
sitae,  and  contracts  representing  it  must  be 
made  and  dissolved  according  to  the  laws 
of  the  county  where  it  is  situated.  Story's 
Conflict,  sec.  364,  367,  424,  463,  and  the  case 
of  Mills  V.  Duryee,  and  notes  to  it  in  2d 
American  Leading  Cases,  p.  778,  &c.",  fifth 
edition.  Independently  of  any  statute  or 
judicial  regulation  of  the  State  of  Illinois, 
the  Chancery  court  had  unquestioned  juris- 
diction to  decree  the  cancellation  or  inva- 
lidity of  the  deed  from  Kzra  Burtner 
56  to  his  children,  *or  the  deed  from 
Ezra  to  Solomon,  or  the  deed  from 
Ezra  and  Solomon  Burtner  to  Eli  Keran, 
on  account  of  the  fraudulent  conduct  by 
which  Solomon  got  his  deed;  and  with 
notice  of  the  prior  legal  and  equitable  right 
of  the  children  of  Ezra  Burtner,  attempted 
to  make  it  effective  against  them.  See  2d 
Story's  Eq.,  chap.  17,  title  ** Cancellation  of 
Deeds;"  2d  U.  S.  Eq.  Digest,  p.  526  to  528; 
alsoChitty's  Eq.  Digest,  p.  663-664. 

As  is  stated  in  the  notes  to  Mills  v.  Duryee, 
2d  American  Leading  Cases,  p.  778,  '* judi- 
cial proceedings  may  be  either  in  rem  or  in 
personam.  In  the  one  case  the  object  is  to 
establish  an  obligation  against  the  defend- 
ant personally;  in  the  other,  to  bind  the 
title  to  some  specific  thing."  Boswell's 
Lessee  v.  Otis,  9  How.  U.  S.  R.  336 ;  Hall 
v.  Williams,  6  Pick.  R.  332 ;  Green  v.  Van 
Buskerk,  7  Wall.  U.  S.  R.  139. 

We  think,  therefore,  it  is  clear  that  the 
proceedings  in  Illinois  were  legal  and  reg- 
ular, and  that  the  title  to  the  land  was  and 
is  finally  settled  against  Keran,  and  is  in 
law  equivalent  to  eviction :  and  while  the 
record  from  Illinois  might  be  impeached  for 
fraud  or  want  of  jurisdiction,  this  has  not 
been  successfully  attempted;  and  the  legal 
presumption  continues,  that  the  proceedings 


there  were  legal  and  regular.  2  American 
Leading  Cases,  p.  632,  &c. ;  10  Peters  R. 
742 ;  2  How.  U.  S.  R.  219.  The  cases  from 
the  Va.  Reports  do  not  claim  a  different 
doctrine.  See  also  2  Wall.  U.  S.  R.,  p.  328; 
and  other  cases  cited  in  2d  American  Lead- 
ing Cases,  p.  647-8.  The  cases  cited,  on  the 
other  side,  and  most  of  those  referred  to  in 
the  Books,  are  cases  in  which  a  suit  was 
brought  to  enforce  a  debt  or  demand  evi- 
denced by  a  foreign  judgment,  in  a  suit  in  a 
foreign  State ;  but  the  rule  may  be  very  dif- 
ferent when  the  record  of  the  foreign  judg- 
ment is  not  the  cause  of  action,  but  is 

57  collateral,  and  *is  introduced  to  show 
the    decision   of  the  foreign  court   in 

regard  to  the  title  to  the  land,  as  in  this 
case:  a  question  as  to  which  the  foreign 
court  has  exclusive  jurisdiction.  Wharton's 
Conflict  of  Laws,  sec  .  828,  830,  835 ;  Free- 
man on  Judgment,  sec.  592-3;  Bigelow  on 
Estoppel,  p.  164  to  264. 

This  record  was  then  clearly  admissible 
to  prove  the  judgment  in  rem :  the  loss  of 
the  land  to  Eli  Keran ;  and  under  the  decree 
of  the  Circuit  court  of  Illinois,  taking  the 
bill  for  confessed,  as  to  Solomon  and  Ezra 
Burtner,  under  the  laws  of  the  State,  (of 
which  that  court  was  the  judge,)  every- 
thing is  established  necessary  for  the  re- 
covery by  '  the  plaintiff  in  the  court   below. 

An  eviction  need  not  be  by  process  of  law ; 
the  grantee  may  surrender  possession  to  a 
superior  title ;  but  in  that  case,  he  assumes 
the  burden  of  proving  the  superiority  of 
the  title  to  which  he -surrenders.  Sedgwick 
on  the  Measure  of  Damages,  p.  158,  173-5 ; 
Hill,  590;  4  Mass.  R.  349;  2  Mass.  R.  433; 
17  Mass.  R.  586 ;  Winslow  v.  McCall,  32  Barb. 
R.  241;  2  Greenl.  Ev.  p.  235,  sec.  244; 
2  Lomax,  274;  11  Leigh,  p.  88.  And  it  is 
proven  in  this  cause,  that  the  title  of  Solo- 
mon Burtner  and  Ezra  Burtner  was  worth- 
less, because  they  both  knew,  when  Solomon 
took  his  deed  and  hastened  to  Illinois  to 
have  it  recorded,  that  the  land  belonged  to 
the  children. 

2d.  The  Circuit  court  did  not  err  in  refus- 
ing to  give  the  instruction  asked  by  the 
defendants,  set  forth   in  their  2d  exception. 

It  assumes  as  a  legal  proposition,  that  as 
Eli  Keran  had  sold  the  land  to  Ezra  Burtner, 
who  then  sold  it  to  his  children,  Cornelius 
and  Mary  Burtner,  and  afterwards  sold  it  to 
Solomon  Burtner,  and  then  Solomon  and 
Ezra  Burtner  sold  to  Keran,  then  this  latter 
conveyance  operated  only  in   favor  of 

58  Cornelius  and  Mary  *Burtner,  by  vir- 
tue of  the  warranty  of  Keran  to  Ezra 

Burtner,  and  passing  no  title  to  Keran, 
the  covenant  of  warranty  to  Keran  never 
took  effect.  If  it  is  true  at  common  la"w 
that  a  warranty  did  not  take  effect,  and  was 
void,  when  the  grantor  was  out  of  posses- 
sion, or  when  there  was  an  adverse  posses- 
sion, this  was  because  of  the  policy  of  the 
common  law,  as  expressed  and  confirmed  by 
statute  of  27,  Henry  VIII;  which  made  such 
conveyances  void ;  and  until  the  revision  of 
1849,  we  had  such  a  statute  against  pre- 
tended titles ;  but  that  statute  was  repealed ; 
and  by  our   Code  a  deed  is  valid  and  effec- 
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tual  to  convey  all  the  rights  of  tlie  grantor, 
whether  in  possession  or  not.  See  2d 
Lomax's  Digest,  p.  9,  10  and  11 ;  2d  Mat- 
thew's Digest,  p.  27,  notes  to  sec.  5;  and  the 
notes  to  the  Report  of  the  Re  visors  of  the 
Code,  p.  602-3.  These  statutory  regulations, 
taken  in  connection  with  the  statute  in 
regard  to  covenants  for  title — 1st  Matthew's 
Digest,  p.  530,  531,  535 — were  intended  to 
remove  such  difficulties  as  these,  and  to  get 
rid  of  the  absurdity  that  a  grantee  who  had 
obtained  his  deed  with  general  warranty, 
and  paid  his  money,  could  not  recover  upon 
the  warranty  in  his  deed,  because  some 
squatter  in  a  distant  State  had  possession 
of  the  land  at  the  time  of  the  deed.  More- 
over, the  Illinois  statutes,  which  must 
govern  this  case,  as  the  land  lies  there, 
authorizes  such  a  conveyance,  and  estab- 
lishes the  doctrine  here  contended  for.  See 
also  Wead  v.  I^arkin,  54,  Illinois  Reports, 
found  at  p.  149  of  American  Reports.  This 
instruction  also  involves  the  doctrine  of 
Kstoppel,  as  to  which  doctrine  and  the  ex- 
ceptions to  it, we  refer  the  court  to  Bigelow 
on  Kstoppel,  p.  269  to  363.  The  doctrine  of 
estoppel  does  not  apply  to  this  case ;  and  if 
it  did,  the  title  of  Cornelius  and  Mary  Burt- 
ner  has  not  been  disturbed.  The  title  which 
Solomon  and  Ezra  Burtner  made  to  Keran, 
was  adjudged  fraudulent  and  void,  because 

of  the  act  of  Solomon  Burtner 
59      *in    attempting  to  get  a  good  title   to 

the  land,  when  he  knew  it  belonged 
to  Cornelius  and  Mary  Burtner.  Of  this 
g'uilty  knowledge  on  the  part  of  Solomon 
Burtner,  Keran  was  ignorant,  as  set  forth 
in  his  bill,  until  he  was  taking  steps  to 
record  his  deed.  Solomon's  title  was  prima 
facie  good,  having  been  recorded  before  the 
deed  to  Cornelius  and  Mary ;  and  Keran  had 
a  right  to  buy  that  title  by  the  record.  It 
^vas  not  until  the  decree  of  Edgar  Circuit 
court  against  Keran,  that  Solomon's  title 
failed.  Keran  was  not  estopped  by  the  deed 
to  the  children,  from  purchasing  the  alleged 
title  of  Solomon.  If  Solomon  had  gotten  a 
title  from  Ezra  Burtner,  after  the  deed  to 
the  children,  and  had  made  it  a  superior  title 
by  reason  of  superior  diligence  in  having 
his  deed  first  recorded,  Keran  could  not  be 
liable  upon  his  warranty  to  Ezra  Burtner, 
because  the  title  was  perfect  which  Keran 
conveyed,  and  the  defect  has  only  occurred 
from  the  failure  of  the  children  to  have 
their  deed  promptly  recorded;  and  it  was 
under  these  circumstances  that  Keran  pur- 
chased the  title  of  Solomon  Burtner,  which 
was    at  the  time    the    superior    legal   title. 

3.  The  instruction  in  the  3d  exceptions 
was  properly  refused,  because  there  was  no 
evidence  upon  which  to  predicate  it,  and  it 
was  not  sound  as  a  legal  proposition. 

4.  The  instructions  asked  for  by  the  plain- 
tiflF  were  properly  given. 

Staples,  J.  The  first  question  to  be  con- 
sidered is,  whether  the  court  below  erred  in 
a.dmitting  as  evidence  the  record  of  the  pro- 
ceedings and  decree  of  the  Circuit  court  of 
f^g'ar  county,  Illinois.  It  is  insisted  that 
this  record  was  not  competent  evidence  for 
any  purpose;  for  the    reason,  that   the  de- 


fendants  in  that  suit  were  not   residents  of 

the  State  of  Illinois,  were  not  served  with 

process,  or    otherwise  notified  of  the 

60  institution   of   the    *suit.     It   is   true 
that  none  of  the  defendants  lived   in 

that  State;  but  the  land  is  located  there, 
and  that  is  sufficient  to  give  the  court  juris- 
diction. It  is  the  settled  doctrine  of  the 
common  law,  that  the  lex  rei  sitae  governs 
exclusively,  in  respect  to  the  rights  of  par- 
ties, the  modes  of  transfer  and  alienation, 
and  the  nature  and  extent  of  the  interest  to 
be  alienated.  And,  although  property  with- 
in a  country  does  not  make  the  owner  gen- 
erally a  subject  of  the  sovereign,  it  subjects 
him  to  the  jurisdiction  secundum  quid  et 
aliquo  modo.  And  as  immovable  property  is 
to  be  held  **according  to  the  laws  of  the 
country  where  it  is  located,  controversies 
relating  to  such  property  can  only  be  decided 
in  the  State  where  it  belongs."  Story, 
Conflict  of  Lraws.    S.  p.  552,  557,  592. 

Now,  it  is  clear  that  if  Cornelius  and 
Mary  Burtner  had  been  before  the  Illinois 
court  by  appearance  or  the  service  of  pro- 
cess upon  them  personally,  the  record  of  the 
suit,  so  far  as  it  tended  to  establish  the 
eviction  of  the  plaintiff,  would  have  been 
competent  evidence  in  the  present  action. 

The  land  being  in  Illinois,  the  non-resi- 
dence of  Cornelius  and  Mary  Burtner  could 
not  deprive  the  plaintiff  of  his  right  to 
institute  his  suit  there,  provided  the  statutes 
of  Illinois  conferred  upon  the  courts  au- 
thority, in  proper  cases,  to  proceed  against 
absent  defendants.  That  these  statutes  do 
authorize- proceedings  and  decrees  against 
non-residents,  is  unquestioned.  The  prac- 
tice in  such  cases  is  substantially  the  same 
as  that  in  Virginia. 

The  plaintiff  has,  therefore,  done  no  more 
nor  less  than  was  his  clear  right  to  do.  He 
brought  his  suit  in  the  courts  of  the  country 
where  the  land  is  situate,  and  he  has  per- 
fected it  according  to  the  laws  of  that 
country.     Decrees  and  judgments  ren- 

61  dered  in  such   suits  are  *treated,  to  a 
certain  extent,  as  proceedings  in  rem ; 

they  bind  the  property  which  is  the  subject 
of  the  suit ;  though  they  create  no  personal 
charge  against  the  defendants.  Whether 
they  are  of  a  conclusive  character,  it  is  not 
material  to  enquire,  as  no  such  question 
arises  in  this  case.  Conceding  that  they 
are  examinable  when  introduced  collaterally 
in  foreign  courts,  they  are  certainly  prima 
facie  evidence,  so  far  as  they  affect  the  title 
or  status  of  the  property  which  is  the  sub- 
ject of  adjudication.  Cochran  v.  B^itch,  1 
Sandf.  Ch.  R.  142;  Rootes'  ex'or  v.  Tomp- 
kins' trustees,  3  Gratt.  98;  Boswell's  lessee 
V.  Otis,  9  How.  U.  S.  R.  336 ;  Green  v.  Van 
Buskerk,  7  Wall.  U.  S.  R.  139;  Cooper  v. 
Reynolds,  10  Wall.  U.  S.  R.  308.  See  espe- 
cially Freeman  Judgments,  sec.  607,  611, 
612. 

There  is  no  difficulty  in  applying  these 
principles  to  a  controversy  between  vendor 
and  vendee.  When  the  vendee  sues  upon 
the  covenant  of  warranty,  it  devolves  upon 
him  to  show  an  eviction,  or  what  is  equiv- 
alent to  it,  under  a  paramount  title.     This 
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fact  may  be  established  by  the  production 
of  the  record  of  the  recovery  in  ejectment 
or  other  real  action,  broug-ht  by  the  adverse 
claimant,  in  connection  with  evidence *of 
a  chang'e  of  possession.  If  the  vendee  has 
given  the  vendor  proper  notice  of  the  pen- 
dency of  the  ejectment,  and  required  him  to 
defend  it,  in  the  action  upon  the  covenant, 
the  judg'ment  in  ejectment  is  evidence,  not 
only  of  the  recovery,  but  of  the  existence 
of  a  valid  paramount  title.  The  vendee  is, 
however,  not  compelled  to  give  the  notice. 
When  he  omits  it,  the  vendor  is  not  regarded 
as  a  party  or  privy  to  the  adverse  proceed- 
ing ;  and  as  against  him,  the  record  cannot 
be  relied  on  to  show  a  paramount  title.  It 
is,  however,  prima  facie  evidence  of  a  re- 
covery and  of  the  eviction ;  the  vendee  being 
then  required  to  establish,  by  independent 
evidence, .  that    the  recovery   was  by 

62  lawful    *right    and    paramount    title. 
Rawle  on  ODvenants  for  Title,  225  to 

232;  2  Barb.  R.  171. 

According  to  this  view,  the  plaintiff  might 
have  given  defendants  notice  of  the  Illinois 
suit;  it  would  have  been  better  that  he 
should  have  given  it,  but  it  was  not  essen- 
tial to  the  maintenance  of  this  action,  or 
to  the  admissibility  of  the  record  as  evi- 
dence. Having  failed  to  do  so,  the  record 
is  evidence  of  a  recovery  and  eviction  only, 
open  to  examination  by  defendants  for 
fraud  or  collusion  and  want  of  jurisdiction 
in  the  court. 

The  rule  is  not  varied  by  the  fact  that  the 
plaintiff  himself  was  the  party  suing  in  the 
courts  of  Illinois,  and  thereby  seeking  an 
adjudication  of  the  validity  of  his  title ;  for 
whether  the  vendee  yields  the  possession  to 
the  rightful  owner,  or  is  evicted  by  him, 
or  brings  his  suit  ineffectually  to  recover 
the  possession,  the  result  is  the  same.  In 
either  case  there  is  a  breach  of  the  cove- 
nant. 

The  authorities  are  not  entirely  agreed 
whether  a  mere  recovery  sufficiently  estab- 
lishes an  eviction  without  some  evidence  of 
a  disturbance  or  cessation  of  the  posses- 
sion. The  decision  of  this  point  is  not 
necessary  in  this  case,  inasmuch  as  evi- 
dence was  adduced  tending  to  show  that 
the  plaintiff  was  at  no  time  in  possession 
of  the  land  which  was  the  subject  of  con- 
troversy. It  is  to  be  observed  that  the 
plaintiff  did  not  offer  the  record  as  conclu- 
sive of  any  question.  There  is  nothing  to 
show  it  was  so  treated  by  the  court  or  by 
the  jury.  No  complaint  is  made  that  de- 
fendants were  not  permitted  to  impeach  it 
for  want  of  jurisdiction  in  the  court,  or  for 
fraud  in  obtaining  it;  or  even  that  they 
were  precluded  from  showing  it  was  erro- 
neous, or  against  equity  and  conscience. 
I*or  aught  that  appears  to  the  contrary, 
each  and  all  these  defences  were  open  to 
the  defendants.  All  that  appears  in  con- 
nection with  this  record  is,   that  the 

63  *defendants  objected  to  it  as  evidence, 
and   the   objection    was   overruled  by 

the  court.  The  ruling  was  clearly  correct, 
unless  there  is  more  weight  in  defendant's 
other  objections. 


One  of  these  is,  that  the  Circuit  court  of 
Kdgar  county,  sitting  in  chancery,  is  not 
authorized  to  adjudicate  questions  of  title  to 
land;  and  the  plaintiff's  remedy  was  by 
action  of  ejectment.  The  Circuit  court  of 
Edgar  county  is  a  court  of  general  jurisdic- 
tion, exercising  both  common  law  and 
equity  powers  vested  in  the  same  judg-e. 
Thus  constituted,  the  court  had  plenary 
jurisdiction  of  the  subject-matter  of  the 
suit.  Whether  this  jurisdiction  belonged  to 
the  common  law  or  equity  side  of  the  court, 
depends  upon  the  course  of  practice  and 
precedent  in  the  State  of  Illinois.  The  ju- 
risdiction of  equity,  as  distinguished  from 
common  law,  in  a  large  majority  of  cases 
is  not  defined  or  fixed  by  any  statute.  It 
depends  upon  principles  and  precedents  an- 
nounced by  equity  judges  and  by  learned 
commentators.  The  practice  varies  in 
different  States  and  at  different  eras,  ac- 
cording to  an  infinite  variety  of  circum- 
stances. It  may  be,  that  in  Virginia  equity 
has  no  jurisdiction  to  settle  the  title  or 
bounds  of  land  between  adverse  claimants. 
But  even  here  there  are  well  established 
modifications  of  this  rule.  I  shall  not  stop 
to  enumerate  them.  They  may  be  found  in 
the  reports  and  in  the  works  on  equity  ju- 
risprudence. When  the  decree  of  a  sister 
State  court  is  offered  here  as  evidence,  is 
the  judge  to  look  into  the  bill  and  proceed- 
ings to  determine  whether  the  case  comes 
within  the  rule,  or  some  qualification  or 
exception  to  it;  and  if  he  is  of  opinion 
the  jurisdiction  appertained  to  the  common 
law  rather  than  the  equity  side  of  the  for- 
eign court,  is  he  to  declare  the  decree  null 
and  void?    No  case  has  gone  that  far.     It 

is  impossible  to  foresee  the  mischiefs 
64        and   confusion    that   would    arise  *in 

the  administration  of  justice,  if  this 
was  the  established  doctrine  of  the  courts. 
If  a  court  of  general  jurisdiction  may, 
under  some  circumstances,  on  its  equity 
side,  settle  a  controversy  concerning  the 
title  to  land,  it  is  the  province  of  the  court 
in  which  the  controversy  is  pending,  to 
determine  for  itself  whether  those  circum- 
stances exist  which  justify  the  adjudication  ; 
and  however  erroneous  the  decision  may  be, 
it  is  of  universal  obligation,  until  reversed 
by  the  proper  appellate  tribunal.  This,  I 
think,  is  a  well  settled  principle.  It  is  fully 
sustained  by  the  case  of  Cox  et  als.  v. 
Thomas,  9  Gratt.  312;  where  the  whole 
question  is  fully  considered,  and  all  the 
principal  authorities  reviewed  by  Judg-e 
Allen.  In  the  course  of  his  opinion,  he 
declares:  **If  the  jurisdiction  of  the  court 
extended  over  that  class  of  cases,  it  was 
the  province  of  the  court  to  determine  for 
itself,  whether  the  particular  case  was  one 
within  its  jurisdiction.  And  the  correct- 
ness of  such  judgment  can  be  enquired  into 
only  by  some  appellate  court.'*  The  same 
rule  must  be  applied  to  the  Circuit  court  of 
EMgar  county,  in  the  exercise  of  itsjchan- 
cery  powers.  It  was  the  province  of  that 
court  to  determine  whether  the  case  before 
it  was  within  its  jurisdiction;  and  until 
reversed,  its  decree   must   be   deemed  valid 
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to  the  same  extent  as  if  pronounced  in  a  case 
of  acknowledged  equity  jurisdiction. 

The  next  objection  is,  that  the  decree  was 
obtained  by  fraud — fraud  apparent  on  the 
face  of  the  record;  and  this  was  still  more 
manifest  when  the  evidence  came  to  be  heard 
on  the  trial  of  the  cause.  This  question  of 
fraud  in  procuring-  the  decree  is,  for  the 
first  time  raised  in  this  court.  At  any  rate, 
it  does  not  distinctly  appear  it  was  brought 
to  the  attention  of  the  court  below  as  a  spe- 
cific ground  of  objection  to  the  record  as 
evidence.  Are  we  to  assume  that  it 
was?    I   think   not.     The   defendants 

65  *may    have    preferred    to   take    their 
chances  upon  that  question  before  the 

jury.  Whether  they  did  or  not,  we  have  no 
means  of  determining,  as  the  evidence  is 
not  before  us ;  the  judge  having  declined  to 
give  a  certificate,  in  consequence  of  the 
contradictory  character  of  the  testimony. 
It  is  to  l)e  inferred,  however,  from  the 
statement  of  counsel,  that  the  question  was 
bron^^ht  to  the  consideration  of  the  jury: 
for  he  tells  us,  that  the  plaintiff* s  fraud  in 
obtaining  the  decree  was  made  more  mani- 
fest when  the  evidence  came  to  be  heard  on 
the  trial.  If  we  are  permitted  to  consider 
this  statement  of  counsel,  it  would  seem 
that  the  whole  matter  was  the  subject  of 
investigation  before  the  jury ;  and  they,  by 
their  verdict,  have  gone  very  far  in  reliev- 
ing the  plaintiff  of  the  charge.  In  the  face 
of  this  finding — in  the  uncertainty  as  to 
what  occurred  at  the  trial — it  would  be  a 
very  strong  exercise  of  an  appellate  juris- 
diction for  this  court  to  say  that  the  record 
so  conclusively  shows  fraud  on  its  face  as 
to  require  its  exclusion  from  the  jury,  and 
to  render  a  new  trial  of  the  cause  as  neces- 
sary and  proper. 

I  admit  that  the  record  does  not  exhibit 
the  plaintiff  in  a  very  favorable  light;  but 
the  whole  subject  was  peculiarly  proper  for 
the  jury.  It  was  more  just  to  submit  it  to 
theniy  and  thus  afford  the  plaintiff  an  op- 
portunity of  explaining  all  the  facts  and 
circumstances  connected  with  the  institu- 
tion and  conduct  of  the  Illinois  suit,  rather 
than  for  the  court  to  cut  off  all  investiga- 
tion by  arbitrarily   rejecting  the  evidence. 

After  the  evidence  was  concluded  the  de- 
fendants asked  the  court  to  give  the  jury 
three  instructions;  which  were  objected  to 
by  the  plaintiff;  and  the -instructions  re- 
fused. To  this  ruling  the  defendants  ex- 
cepted. 

The  first  instruction  afiirms  substantially, 
that    the    plaintiff   having  first    con.- 

66  veyed  the  land  with  general  *warranty 
to  Kzra  Burtner,    and   Ezra   Burtner 

having  conveyed  it  with  general  warranty 
to  Cornelius  and  Mary  Burtner,  the  subse- 
quent conveyance  of  the  same  land  by  the 
defendants  to  the  plaintiff  did  not  vest  any 
beneficial  interest  in  the  plaintiff ;  but  said 
conveyance  enured  to  the  benefit  of  Corne- 
lius and  Mary  Burtner  exclusively:  and  so 
the  deed  in  favor  of  the  plaintiff  failing  to 
take  effect,  the  covenants  of  warranty 
therein  contained  also  failed  to  take  effect. 
The  proposition  here  asserted  is,  that  where 


a  deed  is  executed  containing  a  covenant  of 
warranty,  and  the  vendor  afterwards  ac- 
quires an  estate  which  is  within  the  scope 
of  the  covenant,  such  after  acquired  estate 
enures  to,  and  is  actually  transferred  to  the 
purchaser,  by  operation  of  the  doctrine  of 
estoppel.  In  other  words,  the  warranty 
creates  an  estoppel  which  takes  effect  on 
the  subsequent  interest,  and  passes  it  to 
the  vendee. 

Now,  this  proposition  may  be  correct  when 
applied  to  fines,  feoffments  and  other  com- 
mon law  recoveries.  In  this  class  of  cases, 
it  seems  that  the  warranty  not  only  con- 
cluded the  grantor  or  feoffer,  but  it  possessed 
the  high  function  of  actually  transferring 
the  after  acquired  estate  or  interest.  But 
deeds  of  bargain  and  sale  and  other  convey- 
ances, operating  under  the  statute  of  uses, 
have  never  had  any  such  effect.  They  only 
pass  such  estate  as  the  grantor  has  at  the 
time;  the  warranty  merely  serving  as  a 
remedy,  or  operating  to  estop  the  party 
from  denying  the  ownership  of  the  estate 
at  the  time  of  the  conveyance  executed.  In 
such  cases  the  principle  of  the  estoppel  is, 
that  if  a  person  conveys  land  with  general 
warranty,  and  does  not  own  it  at  the  time, 
but  afterwards  acquires  the  same  land, 
such  acquisition  enures  to  the  benefit  of  the 
grantee ;  because  the  grantor  is  estopped  to 
deny,  against  the  terms  of  his  warranty, 
that  he  had  the  title  in  question ;  but 
67  it  does  *not  operate  actually  to  trans- 
fer the  estate  subsequently  acquired. 

I  admit  that  this  view  is  not  in  accord- 
ance with  a  number  of  American  decisions, 
which  give  to  the  estoppel  the  effect  of 
passing  an  interest ;  but  it  is  sustained  by 
the  English  cases,  by  many  well  considered 
decisions  in  the  United  States,  and  by  the 
most  approved  text  writers  of  the  present 
day.  See  Judge  Carr*s  opinion  in  Doswell 
V.  Buchanan's  ex'ors,  3  I^eigh  365,  407 ;  1 
Smith  LfCad.  Cases,  marg.  626 ;  Bigelow  on 
Estoppel,  337,  360-3;  Rawle  on  Covenants 
for  Title,  chap.  11,  pages  375  to  456  inclu- 
sive. 

According  to  this  view,  and  it  seems  to 
be  a  sound  one,  the  interest  conveyed  by 
defendants  to  plaintiff  enures  to  the  benefit 
of  Cornelius  and  Mary  Burtner,  under  oper- 
ation of  plaintiff's  warranty  in  their  favor; 
and  that  warranty  estops  plaintiff  to  claim 
the  estate  against  them;  but  it  does  not 
pass  such  interest,  or  operate  as  a  convey- 
ance. As  against  the  plaintiff,  the  defend- 
ants are  not  bound  by  any  such  estoppel ; 
and  they  can  derive  no  benefit  from  it.  It 
is  not  for  them  to  say  their  deed  vested  no 
beneficial  interest  or  title  in  the  plaintiff. 
They  cannot  avoid  the  effect  of  their  war- 
ranty by  claiming  the  benefit  of  an  estoppel 
created  by  the  law  solely  for  the  benefit  of 
Cornelius  and  Mary  Burtner  and  those 
claiming  under  them. 

But  if  it  be  conceded  that  defendants' 
deed  enures  to  the  benefit  of  Cornelius  and 
Mary  Burtner  exclusively,  it  does  not  there- 
fore necessarily  follow,  that  the  plaintiff 
cannot  maintain  an  action  thereon.  It  may 
be  true  that  an   assignee   can  only  take  ad- 
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vantage  of  the  covenant  of  warranty  when 
an  estate  passes  by  the  deed.  This,  how- 
ever, is  only  because  at  common  law  a 
covenant,  like  every  other  chose  in  action, 
was  incapable  of  assignment.     It  could  only 

pass  as  an  incident  to  an  estate; 
68        ^and  if  the  grantee  had  no  estate,  his 

assignment  could  not  transfer  the 
covenant  of  warranty.  In  such  case  there 
was  nothing  to  which  the  covenants  could 
attach. 

A  very  brief  consideration  will  show  that 
these  principles  do  not  apply  to  the  original 
contracting  parties.  Warranty,  as  known 
to  the  earlier  common  law,  was  exclusively 
a  covenant  real,  running  with  the  land. 
The  remedy  for  its  breach  was  not  in  dam- 
ages, but  primarily  in  the  recovery  of  other 
lands.  In  this  sense,  however,  it  has  since 
been  discontinued;  and  warranty  is  now 
considered  a  personal  covenant,  sounding 
merely  in  damages.  Under  our  statutes 
and  decisions  it  is  treated  as  a  covenant  to 
warrant  and  defend,  while  it  has  also  all 
the  effect  of  a  covenant  for  quiet  enjoy- 
ment. Tabb's  adm'r  v.  Binford,  4  Leigh 
132 ;  2  Rob.  Prac.  86.  It  creates  personal 
rights,  wholly  independent  of  the  estate, 
and  which  may  survive  long  after  it  is  ex- 
tinguished, for  the  benefit  of  the  cove- 
nantee. When  the  deed  containing  the 
covenant  of  warranty  passes  no  estate,  it 
is  considered  a  covenant  in  gross,  to  be 
enforced,  and  only  enforced,  by  the  cove- 
nantee or  his  representatives.  The  contract 
being  made  with  him  directly  and  in  per- 
son, he  takes  the  benefit  of  it  by  virtue  of 
his  contract,  and  not  as  incident  to  the 
estate.  2  Lomax  Dig.  260^;  1  Smith's 
Lead.  Cases  158. 

This  rule  of  construing  the  warranty  as 
a  covenant  in  gross  for  the  protection  of 
the  covenantee,  where  no  estate  passes, 
attains  substantial  justice,  and  effectuates 
the  intention  of  the  parties.  In  Virginia 
the  rule  is  absolutely  necessary  to  prevent 
the  gravest  injustice  and  wrong.  The  cov- 
enant of  warranty  is  almost  universally  the 
only  covenant  resorted  to  under  our  system 
of  conveyancing.  And  in  no  other  State 
has  the  government  pursued  to  the  same 
extent    the    policy    of    granting    the    same 

lands  to  successive  grantees.  As  the 
69        first   patent  *confers   both    title    and 

seizin,  the  second  patent  confers 
neither;  and  as  a  necessary  consequence, 
the  deed  of  the  junior  patentee  in  many 
instances  passes  no  estate  whatever.  In  all 
this  class  of  cases,  according  to  the  theory 
of  the  learned  counsel  for  defendants,  as 
the  deed  does  not  operate  to  pass  any  estate 
the  warranty  fails  to  take  effect.  It  is 
wholly  valueless  to  the  purchaser  when 
most  needed  for  his  indemnity  against  a 
paramount  title.  As  was  said  by  Judge 
Moncure,  in  Dickinson  v.  Hoomes,  8  Gratt. 
353,  399,  *'of  what  avail  would  be  these 
covenants  if  an  outstanding  paramount  title 
would  render  them  ineffectual.  They  could 
only  be  broken  by  an  eviction  or  ouster  by 
title  paramount ;  and  yet  the  very  existence 
of  such  an  outstanding  title  would  render  the 


covenant  ineffectual.  So  far  from  affording 
any  protection  to  the  assignee,  they  would 
afford  none,  even  to  the  covenantee." 

It  follows  from  what  has  been  said,  the 
court  did  not  err  in  refusing  to  give  de- 
fendants' first  instruction. 

The  second  instruction  declares,  that  if 
the  plaintiff,  at  the  time  of  the  execution 
of  the  deed  by  the  defendants  to  them,  had 
notice  of  the  rights  of  Cornelius  and  Mary 
Burtner  to  the  land  in  question,  and  it  was 
his  purpose,  in  taking  the  deed,  to  secure 
the  land  to  himself,  the  defendants  also 
being  apprized  of  the  title  of  Cornelius  and 
Mary  Burtner,  the  covenant  was  thereby  so 
far  tainted  with  fraud  as  to  prevent  a  re- 
covery in  this  action.  This  instruction  was 
doubtless  intended  to  assert  the  common 
law  doctrine  of  ex  turpi  causa  non  oritur 
actio. 

How  far  this  doctrine  applies  to  a  case  of 
this  character,  it  is  not  material  now  to 
enquire,  as  the  point  involved  may  be  dis- 
posed of  upon  other  grounds,  which  do  not 
admit  of  much  controversy  under  the  pre- 
vious rulings  of  this  court.  In  the 
70  case  of  Harris  v.  Harris'  *ex'ors,  de- 
cided at  the  last  Staunton  term,  23 
Gratt.  737,  this  court  held  that  a  bond  ex- 
ecuted by  a  debtor  in  fraud  of  his  creditors, 
though  void  as  to  them,  is  nevertheless 
valid  between  the  parties;  and  that  the 
debtor  will  not  be  permitted  to  set  up  his 
own  fraud  in  avoidance  of  the  bond.  The 
whole  question  is  fully  considered  in  that 
case,  and  all  the  authorities /carefully  ex- 
amined by  Judge  Christian.  The  same 
principle  applies  to  a  grantor  executing  a 
deed  in  fraud  of  a  previous  purchaser  from 
him.  The  deed  from  the  defendants  to  the 
plaintiff,  with  all  its  covenants,  is  valid 
between  the  parties.  Whatever  fraud  the 
plaintiff  meditated  they  were  privy  to  and 
participated  in ;  and  they  cannot  now  rely 
upon  their  own  turpitude  to  defeat  the  cov- 
enants contained  in  their  deed. 

The  third  instruction  afiirms  that  if  the 
jury  are  satisfied  that  the  plaintiff  took 
the  deed  from  the  defendants  with  intent 
merely  to  remove  a  cloud  upon  the  title  of 
Cornelius  and  Mary  Burtner,  who  were  his 
grandchildren,  and  this  object  has  been 
accomplished,  there  has  been  no  breach  of 
covenant.  It  does  not  appear  there  was 
any  evidence  whatever  before  the  jury  of 
the  supposed  intention  of  the  plaintiffs  in 
taking  the  deed.  If  the  defendants  desired 
to  rely  upon  the  point  here,  it  was  incum- 
bent upon  them  to  spread  upon  the  record 
so  much  of  the  testimony  as  would  show 
the  relevancy  of  the  instruction  proposed. 
As  they  have  failed  to  do  so,  this  court  can- 
not say  there  was  any  error  in  refusing  it. 

But  the  instruction  is  objectionable  in 
itself.  It  proposes  that  the  jury  shall  enter 
into  an  examination  of  the  plaintiff's  pri- 
vate reasons  for  taking  a  deed,  in  order  to 
vary  and  defeat  the  legal  operation  and 
effect  of  the  most  solemn  covenants  taken 
by  him  for  his  protection.  This  would  be 
to  substitute    parol  evidence,    in  its  worst 
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form,  for  the  written  contract   of  the 

71  parties.     It  would  *be,   indeed,  to  say 
that   a    plain    covenant,    express  and 

aneqaivocal  in  its  terms,  is  not  a  covenant. 
It  is  to  be  conclusively  presumed  that  the 
plaintiff,  in  taking  a  deed  with  general 
warranty,  intended  the  covenant  for  his 
own  security  against  any  and  every  para- 
mount title ;  and  no  averment  can  be  re- 
ceived to  r^ut  this  plain  and  very  reason- 
able legal  intendment. 

The  defendants  also  excepted  to  an  in- 
struction given  at  the  instance  of  the  plain- 
tiflf.  This  instruction  is  to  the  effect  that 
the  covenants  in  the  defendants'  deed  to 
plainti£P,  are  binding  upon  defendants,  al- 
though the  jury  may  believe  the  execution 
of  said  covenants  was  induced  by  the 
fraudulent  misrepresentations  of  the  plain- 
tiff as  to  the  effect  of  said  covenants.  The 
only  question  we  are  now  to  consider,  is, 
whether  this  instruction  was  proper  under 
the  pleadings  in  the  cause.  It  is  very  clear, 
according  to  the  common  law  rule,  that  in 
a  court  of  common  law  fraud  may  be  given 
in  evidence  to  vacate  a  deed,  if  the  fraud 
relates  to  the  execution  of  the  instrument. 
But  where  the  deed  was  procured  by  fraud- 
ulent misrepresentation,  relief  can  be  ob- 
tained only  in  a  court  of  equity.  Under 
the  5th  section  of  chap.  172,  Code  of  1860, 
the  defendant  in  any  action  is  now  permit- 
ted to  allege  and  show  any  such  fraud  in 
the  procurement  of  the  contract  as  would 
entitle  him  to  relief  in  a  court  of  equity. 
In  this  case  issue  was  joined  upon  the  pleas 
of  covenants  performed,  covenants  not 
broken,  and  a  general  plea  of  non  est  fac- 
tum. Leave  was  given  the  defendants  to 
file  a  special  plea  of  non  est  factum  in 
writing;  but  it  does  not  appear  that  any 
such  plea  was  ever  filed.  And  the  question 
is,  whether  the  defence  contemplated  by 
the  statute,  can  be  made  under  either  of 
these  pleas.  It  is  very  manifest  from  the 
whole  scope  and  spirit  of  the  statute,  that 
a  special  plea  shotdd  be  filed,  averring  the 
fraud,. or  special  circumstances,  which 

72  entitle    the    defendant    *to    relief    in 
equity.     And  it  would  seem  that  the 

facts  should  be  set  forth  with  sufficient 
precision  and  certainty  to  apprize  the 
plaintiff  of  the  character  of  the  defence 
intended  to  be  made,  and  to  enable  the 
court  to  decide  whether  the  matter  relied 
on  constitutes  a  valid  claim  to  equitable 
relief.  This  is  plainly  to  be  inferred  from 
the  language  of  the  6th  section,  in  which 
it  is  provided:  **If  any  such  plea  be  rejected 
by  the  court  as  bad,  or  adjudged  insuf&cient 
on  demurrer,  or  if  when  issue  in  fact  is 
joined  therein,  such  issue  be  found  against 
the  defendant,  he  shall  be  barred  of  all 
relief  in  equity,  upon  the  matters  alleged 
in  the  plea. 

These  provisions  plainly  contemplate  a 
plea  stating  the  whole  matter  of  defence 
with  such  particularity  that  if  found  against 
the  defendant  on  demurrer,  or  by  the  jury, 
be  shall  be  barred  of  all  relief  in  equity 
upon  the  same  ground.  Whether  the  de- 
fendant is  so  barred,    is  to  be  determined. 


not  by  parol  evidence  of  what  occurred  on 
the  trial  at  law,  but  by  a  reference  to  the 
form  and  matter  of  the  plea  itself.  The 
plea  must,  therefore,  disclose  the  ground  of 
the  defence  in  all  cases   under  this  statute. 

In  this  case  no  such  plea  having  been 
filed,  the  jury  was  rightfully  instructed  that 
the  defendants  were  bound  by  the  covenant, 
notwithstanding  it  may  have  been  executed 
under  the  influence  of  fraudulent  misrepre- 
sentations on  the  part  of  the  plaintiff. 

The  learned  counsel  insists,  however,  that 
the  evidence  establishing  the  fraudulent 
misrepresentations  was  admitted  without 
objection ;  and  it  was  the  duty  of  the  jury 
to  base  their  finding  upon  the  evidence 
before  them.  The  question  of  fraud  was 
not  in  issue.  All  testimony  upon  that  point 
was,  therefore,  irrelevant;  and  it  was  com- 
petent for  the  plaintiff  to  object  to  its  in- 
troduction, or  to  move  to  exclude  it, 
73  or  to  ask  the  court  to  instruct  *the 
jury  to  disregard  it.  The  latter  course 
was  pursued;  and  it  is  not  perceived  that 
the  defendants  were  in  any  manner  preju- 
diced by  this  mode  of  raising  the  question. 
Kinchloe  v.  Tracewell,  11  Gratt.  600. 

I  have  thus  considered  all  the  material 
points  presented  by  this  record;  and  am 
satisfied  the  judgment  should  be  afiirmed. 
This  result  is  the  more  satisfactory  because 
it  is  substantially  just.  The  land  which 
has  been  in  controversy  is  in  the  possession 
of  Cornelius  and  Mary  Burtner,  to  whom  it 
rightfully  belongs ;  and  the  defendants  have 
only  been  required  to  refund  to  the  plaintiff 
a  consideration  to  which  they  have  no  claim 
in  law  or  equity,  as  the  case  is  now  exhib- 
ited by  the  record. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 


Judgment  affirmed. 


74 


•Field  V.  Brown  &  al.* 


November  Term,  1878,  Richmond. 

I.  BvideiiGe— Competeney  of  PsrtiM.t— The  plaintiff  in 
a  cause  is  not  a  competent  witness  under  the 
statute,  to  prove  the  acts  and  declarations  of  a 
deceased  person,  under  whom  the  defendants 
claim. 

9.  Same— Sane.— But  when  the  question  is  whether 
the  acts  of  such  deceased  person,  In  buildinsr  a 
dam  across  a  stream,  injured  the  land  of  the  plain- 
tiff, the  plaintiff  is  competent  to  prove  the  condition 
of  his  land,  the  character  of  the  stream  doinsr  the 
injury,  the  effect  of  the  dam  on  the  stream  and  on 
the  adjacent  lands  of  the  plaintiff,  and  other 
Independent  facts,  as  to  which  his  testimony,  if 
untrue,  could  be  rebutted  by  others,  as  readily  as 
by  the  deceased. 

3.  Same— Same— CroM-Bxamlnstlon.— The  plaintiff's 

*Por  monographic  note  on  Depositions,  see  end  of  case. 

tBvidence— Competency  of  Parties.— On  this  subject, 
see  Carter  v.  Hale.  32  Qratt  116,  and  note;  Ellis  v. 
Harris,  32  Gratt  684,  and  note;  Mason  v.  Wood,  27 
Gratt  783,  and  note.  See  also,  Henry  y.  Ohio  River 
R.  Co.,  40  W.  Va.  248,  21  S.  E.  Rep.  807,  citing  the 
principal  case,  and  see  Owens  y.  Owens's  Adm'r,  14 
W.  Va.  88. 
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deposition  having  been  taken,  and  the  defendants 
havinsr  cross-examined  blm,  tbey  can  not  have 
tlie  questions  and  answers  on  cross-examination 
struck  out,  tbouffh  they  may  refer  to  the  acts  and 
declarations  of  a  deceased  person,  under  whom 
the  defendants  claim. 

4.  Same— Proof  of  Adverse  Possession.— In  an  action 
by  F  affalnst  B  for  Injury  to  his  land  by  B*8  con- 
tinuinsr  a  dam  across  a  stream  which  had  been 
erected  by  a  previous  owner,  the  defence  of  B,  is, 
that  of  adversary  possession  by  him  and  those 
under  whom  he  claims  for  more  than  twenty  years. 
To  rebut  the  presumption  arisinsr  from  the  posses- 
sion, F  may  prove  what  passed  between  his  affent 
and  M,  a  former  occupant  of  the  premises  of  B, 
showing  that  the  asrent  of  B  denied  the  rlffht  of 
M  to  raise  the  dam,  and  that  M  asked  It  as  a 
privilege  for  a  short  time. 

5,  Sane— Same— Rebuttal.— Proof  of  adversary  pos- 
session for  twenty  years,  such  as  would  create  the 
presumption  of  a  vrant,  is  only  presumptive  and 
not  conclusive,  and  may  be  rebutted  by  evidence 
showing  that  the  adversary  use  and  enjoyment 
relied  on,  was  not  acquiesced  in,  but  the  risrht 
thereto  was  contested:  and  any  evidence  tendin^r 
to  show  such  resistance,  is  proper  evidence  to 

rebut  the  presumption. 
75  *6.  Same  — Same— Same.— A  witness  for  the 
defendant  who  had  been  examined  on  a 
former  trial  of  the  cause,  not  beinsr  able  to  be 
present  when  the  case  is  affain  tried,  sends  a  wrlt^ 
ten  statement  of  what  his  evidence  would  be  If  he 
was  present,  and  this  is  introduced  in  evidence  by 
the  defendant  with  the  consent  of  the  plaintiff. 
The  defendant  will  not  be  allowed  to  prove  that 
the  witness  has  omitted  one  material  fact,  testified 
to  by  him  on  his  former  examination. 

7.  Same— Same— Same.— To  rebut  the  defendant's 
evidence  of  adversary  possession  for  twenty  years, 
under  such  circumstances  as  would  srive  him  a 
prescriptive  risrht  to  a  dam  across  a  stream,  the 
record  of  a  suit  by  the  plaintiff  affainst  the  admin- 
istrator of  a  former  owner  of  the  premises,  under 
whom  the  defendant  claims,  brought  within 
twenty  years  from  the  date  of  the  ralsinfr  of  the 
dam.  for  the  injury  sustained  by  the  same,  and  in 
which  the  plaintiff  recovered  damaffes.  is  compe- 
tent evidence  for  the  plaintiff. 

8.  Same-Instructions.*- Instructions  asked  by  the 
plaintiff  based  upon  the  assumption  that  there 
can  be  no  le^al  dam  across  a  water-course  unless 
established  by  legal  proceedings  under  the  act  of 
assembly,  ignoring  entirely  rights  acquired  by 
actual  grant,  by  permission  and  by  presumptive 
right  derived  from  long  use  and  enjoyment,  where 
there  is  any  evidence  in  respect  to  such  rights, 
were  properly  refused. 

9.  Same  Adverse  Possession.— The  fact  that  a  dam 
was  built  in  1824  by  G.  and  that  from  that  time 
he  and  those  claiming  under  him  have  claimed 
and  held  the  possession  and  use  thereof  and  of 
the  water  power  on  the  stream  afforded  by  said 
dam  and  used  in  working  the  mill  for  the  use  of 
which  it  was  built,  adversely  and  uninterruptedly 
as  to  the  plaintiff  and  those  under  whom  he 
claims,  for  twenty  years  from  the  building  of  the 
dam.  is  not  conclusive  of  the  right  of  the  defend- 
ant to  continue  said  possession  and  use  of  said 

*Same— Instructions.— On  the  subject  of  instruc- 
tions, see  monographic  note  on  "Instructions"  ap- 
pended to  Womack  v.  Circle,  29  Gratt  192. 


dam  and  mill;  but  is  only  presumptive,  and  may 
be  rebutted  by  circumstances. 

lo.  Pleading— Declaration.— In  1824  G  built  a  dam 
across  H  river,  and  that  did  the  land  of  F  on  H. 
above  the  dam,  no  injury.  But  in  1846  G  raised  his 
dam :  and  that  did  injure  the  land  of  F.  F  sues  B 
who  claims  under  G,  for  continuing  the  dam  to  the 
Injury  of  his  land,  and  in  his  declaration  recites 
that  G  erected  the  dam  without  authority  of  law. 
Under  this  declaration  Fmay  prove  that  the  dam 
was  raised  in  1845,  and  the  injury  to  his  land  done 
by  raising  it. 

76  ♦In  May  1866  Lewis  Y.  Field  brought 
an  action  on  the  case  in  the  Cir- 
cuit court  of  Culpeper,  against  John 
Brovsrn  and  I*.  T.  Brown.  The  declaration 
recited   that  whereas  the    plaintiff,   on  the 

day  of ,  1850,  and  long  before  that 

time,  and  ever  since,  was  and  is  the  owner 
of  a  tract  of  land  of  about  seven  hundred 
acres,  bordering  on  Hazle  river  in  said 
county ;  and  one  George  Ficklin,  now  de- 
ceased, the  former  owner  of  the  land  on 
said  river,  just  below  the  lands  of  the 
plaintiff,  upon  which  there  was  a  mill  seat, 
erected   across    the   bed  of  the  river  a  dam 

feet  in  height,  and  a  long  abutment  on 

the  east  side  of  said    river,    of feet  in 

height,  without  authority  of  law,  and 
greatly  to  the  injury  of  the  land  of  the 
plaintiff,  so  that  the  water  of  the  said  river 
was  thrown  back  upon  the  lands  of  the 
plaintiff,  whereby  the  said  lands  were  much 
debased  in  valuer  and  some  portions  of  them 
utterly  destroyed:  And  whereas  the  said 
defendants,  after  the  erection  of  the  said 
dam  as  aforesaid,  possessed  themselves  of 
the  said  mill-seat  under  a  claim  of  title 
from  the  heirs  at  law  of  the  said  George 
Fic^clin,  dec'd,  and  have  continued  the  said 
dam  and  abutment  across  the  bed  of  the 
said  river,  greatly  to  the  injury  of  the  lands 
of  said  plaintiff  and  the  health  of  his  family 
residing  thereon;  and  the  said  plaintiff, 
afterwards,  to  wit :  on  the  6th  day  of  April 
1863,  notified  the  said  defendants  of  the 
illegality  of  the  said  obstructions  to  the 
water  of  said  river,  and  required  them  to 
remove  the  same.  Nevertheless,  the  said 
defendants,  well  knowing  the  premises,  and 
having  been  duly  notified  in  writing,  to 
remove  the  said  obstructions,  fo  wit:  on, 
&c.,  as  appears  by  a  copy  of  said  notice 
filed  herewith,  did  not  remove  the  same ; 
but  intending  to  injure  the  plaintiff  in  the 
health  of  his  family  residing  upon  said 
tract  of  land,    and    to  debase   the   value  of 

the  land,  and  to  destroy  the  same  by 

77  refluent  water,   saturation,  *sobbing, 
&c.,     continued    the    said    dam    and 

abutment  across  the  bed  and  upon  the  bank 
of  said  river,  and  failed  and  refused  to  re- 
move the  same:  In  consequence  of  which 
the  said  plaintiff  says  he  is  injured  and 
hath  sustained  damages  to  the  amount  of 
$5,000.     And,  therefore,  he  sues. 

Issue  was  made  up  on  th^  plea  of  ^'not 
guilty;*'  and  two  trials  of  the  cause  were 
had  in  the  Circuit  court  of  Culpeper,  in 
1868,  when  the  juries  failed  to  agree :  And 
the  cause  was   then  removed  to  the  Circuit 
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court  of  Madison  county ;  where  it  came  on 
ag^n  to  be  tried  at  a  special  term  of  the 
court  held  in  August  1870. 

In  the  progress  of  the  trial,  it  being  proved 
that  the  plaintiff  was  old  and  unable  to 
attend  the  court,  his  deposition  was  offered 
in  evidence  on  his  behalf.  It  shows  that'  he 
was  examined  for  the  plaintiff,  and  then 
cross-examined  by  the  defendants'  counsel. 
Upon  its  being  offered  in  evidence,  the  de- 
fendants excepted  to  the  questions  and  an- 
swers from  No.  6  to  No.  20,  both  inclusive, 
and  to  No.  22,  and  to  the  last  para^aph  of 
the  answer  No.  21,  and  to  the  questions  and 
answers  Nos.  8,  9,  10,  11  &  12,  upon  the 
cross-examination,  upon  the  ground  that 
George  Ficklin,  under  whom  the  defendants 
claimed  title,  was  then  dead,  and  was  alive 
at  the  time  referred  to  in  said  questions 
and  answers,  and  was  then  the  owner  of 
said  dam  and  mill,  and  was  one  of  the 
original  parties  to  the  transaction  which 
was  the  subject  of  investigation  in  this 
suit;  and  the  witness  was  the  plaintiff. 
And  the  court  sustained  the  exceptions  as 
to  the  questions  and  answers  in  chief  Nos. 
6  to  12,  and  also  Nos.  15,  20,  and  22 ;  and  to 
all  excepted  to  asked  and  ilnswered  on  the 
cross  examination,  and  overruled  the  ex- 
ception as  to  Nos.  16,  17,  18,  19  and  the  last 
paragraph  of  the  answer  to  question  No. 
21.    And  as  to  the  question  and  answer  13, 

the  court  sustained  the  exception  as 
78       to  so  much  of  the  *question  as  referred 

to  effects  of  the  present  dam  upon  the 
old  dam,  and  to  so  much  of  the  answer  as 
responded  thereto  in  the  following  words: 
'"The  old  dam  was  submerged  by  the  water 
from  the  new  dam:'*  and  refused  to  allow 
said  questions  and  answers  to  be  read  in 
evidence  to  the  jury.  To  this  opinion  of 
the  court  both  the  plaintiff  and  the  defend- 
ants excepted.  This  was  the  plaintiff's  first 
exception,  and  the  third  of  the  defendants. 
Of  these  questions  and  answers  see  the 
opinion  of  Judge  Bouldin. 

In  the  further  progress  of  the  trial  the 
plaintiff  introduced  Henry  8.  Field,  his 
son,  as  a  witness,  who,  during  his  exami- 
nation, stated  that  George  Ficklin  died  in 
1852,  and  after  his  death  one  James  Mozingo 
rented  the  mill ;  and  after  stating  that  he 
was  the  agent  of  his  father,  and  that  on 
one  occasion  he  saw  Mozingo,  with  several 
hands,  engaged  in  putting  a  log  about  ten 
or  twelve  inches  thick  upon  the  comb  of 
the  dam,  and  that  he  forbade  him  to  do  it,  he 
was  proceeding  to  state  what  further  passed 
in  conversation  between  him  and  Mozingo, 
at  that  time,  about  putting  on  said  log ; 
but  the  defendants  objected  to  the  evidence, 
and  the  conrt  sustained  the  objection.  The 
plaintiff  then  asked  the  following  question 
of  the  witness :  At  the  time  referred  to,  did 
said  Mozingo  claim  it  as  a  right  to  put  said 
log  across  said  dam,  or  simply  ask  it  as  a 
I^ivilege  for  a  short  time?  To  which  ques- 
tion the  defendants  objected,  and  moved 
the  court  to  exclude  it :  which  motion  the 
court  sustained.  And  the  plaintiff  excepted 
to  both  the  rulings  of  the  court.  This  is 
the  plaintiff's  second  exception. 


A  witness,  Fayette  Mauzy,  had  been  ex- 
amined as  a  witness  by  the  defendant  at  a 
for9ier  trial  of  the  cause;  and  not  being 
able  to  attend  this  trial,  he  sent  a  certificate 
of  the  facts  he  would  prove  if  he  was  pres- 
ent, and  to  prevent  a  continuance  of  the 
cause     the     plaintiff    had    consented 

79  *that  the  certificate  should  be  read  as 
evidence;  which    was   done;  and   the 

defendants  then  asked  to  be  allowed  to  ex- 
amine D.  H.  Grimsley,  one  of  their  counsel, 
to  prove  that  the  said  certificate  failed  to 
state  one  or  more  facts  which  Mauzy  had 
deposed  to  on  a  previous  trial  of  the -case, 
when  examined  in  person,  and  which  were 
regarded  by  the  defendants'  counsel  as  ma- 
terial for  their  defence,  and  to  prove  what 
those  facts  were.  To  this  the  plaintiff  ob- 
jected: but  complaint  of  Mauzy's  absence 
having  been  frequently  made  by  the  defend- 
ants, and  the  said  certificate  having  been 
frequently  alluded  to  in  remarks  by  counsel 
upon  both  sides,  in  the  presence  of  the  jury, 
the  court  overruled  the  plaintiff's  objection 
in  part ;  and  allowed  the  said  Grimsley  to 
prove  that  the  said  certificate  did  not  con- 
tain one  fact  deposed  to  by  Mauzy  on  the 
previous  trial  which  the  defendant's  counsel 
regarded  as  material ;  but  refused  to  allow 
any  enquiry  or  answer  to  prove  what  that 
fact  was.  And  the  plaintiff  again  excepted. 
This  is  his  sixth  exception. 

For  the  purpose  of  rebutting  the  testi- 
mony introduced  by  the  defendants,  tending 
to  prove  a  prescriptive  right  to  their  dam 
at  Castleton,  they  having  acquired  their 
title  from  Hobson  and  Smith,  grantees  of 
A.  J.  Coons  and  wife,  who  were  heirs  at 
law  of  Ficklin,  the  plaintiff  offered  in  evi- 
dence the  record  of  the  suit  of  Field  v. 
Ficklin's  adm'r.  This  was  an  action  on 
the  case  in  the  Circuit  court  of  Rappahan- 
nock county,  brought  by  L/ewis  Y.  Field, 
the  plaintiff  in  the  present  suit,  against 
Thomas  Hill,  jr.,  adm'r  of  George  Ficklin, 
deceased,  to  recover  damages  for  the  injury 
to  his  lands  by  the  same  dam ;  and  in  which 
there  was  a  judgment  in  favour  of  the 
plaintiff.  To  the  introduction  of  this  record 
as  evidence,  the  defendants  objected,  on 
the  ground  that  the  record  of  a  suit  or  judg- 
ment against  an  administrator  was  not  evi- 
dence   against   an   heir  or   those  who 

80  are  privies  to  the  *heirs,    and   moved 
the  court  to  exclude  it :  which  motion 

the  court  sustained.  And  the  plaintiff 
again  excepted.  This  is  his  seventh  excep- 
tion. 

After  the  court  had  refused  to  permit  the 
record  of  the  suit  of  Field  v.  Ficklin's 
adm'r  to  be  introduced  as  evidence,  the 
plaintiff,  called  James  J.  Field,  for  the 
purpose  of  rebutting  the  testimony  of 
the  defendants,  tending  to  prove  title  by 
prescription.  He  proved  that  he  was  a 
practising  lawyer,  resident  at  Culpeper  C. 
H. :  And  he  was  then  asked  by  the  plaintiff 
^4f  he  had  or  had  not  instituted  a  suit  in 
the  Circuit  court  of  Culpeper  for  the  plain- 
tiff, against  A.  J.  Coons,  under  whom  the 
defendants  claim,  to  recover  damages  for 
continuing   the   dam   in   the  Hazle  river  at 


35 


24  GRATT. 


Virginia  Reports,  Annotated. 


81,  82,  83 


Caatleton ;  and  if  so,  when  said  suit  was 
instituted."  To  this  question  the  defend- 
ant objected,  on  the  ground  that  a  copy  of 
the  record  of  said  suit  should  be  produced 
9.S  the  best  evidence.  But  the  court  over- 
ruled the  objection,  and  allowed  the  question 
to  be  asked  and  answered :  the  answer  being 
that  he  did,  as  attorney  of  the  plaintiff,  in 
the  year  1856  or  '57,  institute  suit  against 
A.  J.  Coons,  in  the  Circuit  court  of  Cul- 
peper;  and  that  the  suit  was  still  pending. 
And  the  defendants  excepted*  This  is  their 
fourth  exception. 

.  After  the  evidence  and  arguments  of 
counsel  had  been  fully  heard,  the  plaintiff 
asked  for  five  instructions,  and  the  defend- 
ants asked  for  three.  But  the  court  refused 
to  give  any  of  the  instructions  asked  for 
by  the  plaintiff,  and  refused  to  give  the 
first  and  third  asked  for  by  the  defendant ; 
but  gave  the  second,  and  also  gave  an  ad- 
ditional instruction.  All  these  instructions 
are  set  out  at  length  in  the  opinion  of  the 
court.  The  plaintiff,  thereupon,  excepted 
to  the  opinion  of  the  court:  and  on  his 
motion  the  court  certified  the  facts 
81  'and  evidence  to  *which  the  instruc- 
tions referred.  This  is  the  plaintiff's 
eighth  exception. 

The  material  facts  and  evidence  are  as 
follows : 

The  plaintiff  was  the  owner  of  a  tract  of 
land  on  Hazle  river,  in  Culpeper  county, 
which  he  inherited  from  his  father,  and 
has  resided  thereon  ever  since  about  the 
year  1833.  His  father  had  owned  and  oc- 
cupied   the   same   for   a   great  many  years 

previous  to  1833.     This  tract  contained 

acres*,  the  lower  end  of  which  was  about  — 
feet  above  the  Castleton  mills.  Of  the 
plaintiff's  low  grounds  on  this  tract  about 
- — -  acres  were  seriously  injured  by  water. 
The  defendants  were  the  owners  of  the 
Castleton  mills,  having  derived  title  to  them 
through  intermediate  conveyances  from  A. 
J.  Coons  and  wife;  the  wife  having  inher- 
ited them  from  her  father  George  Ficklin. 
About  two  hundred  and  forty-one  yards 
above  the  present  site  of  the  Castleton  dam, 
there  was  an  old  dam  which  was  used  to 
work  a  tub  grist-mill  and  saw -mill:  This 
o\d  dam  was  built  probably  before  1806. 
^^orge  Ficklin  owned  these  mills  and  dam, 
and  about  the  year  1822, 1823  or  1824,  removed 
the  same  to  the  site  of  the  Castleton  mills, 
and  then  elevated  the  dam  above  the  level 
of  the  old  one;  and  he  continued  to  use 
and  enjoy  uninterrupted  and  exclusive  pos- 
session of  the  Castleton  mills  and  dam  until 
his  death  in  1852.  About  the  year  1845  or 
1846  he  repaired  the  dam,  and  raised  the 
level  about  two  feet.  The  defendants  ad- 
duced no  evidence  to  show  any  authority 
from  the  courts  or  the  L/egislature  of  Vir- 
ginia authorizing  the  original  construction 
of  the  dam  or  any  alteration  in  the  location 
or  height  thereof;  but  they  introduced  in 
evidence  the  certificate  of  Fayette  Mauzy, 
the  clerk  of  the  county  court  of  Culpeper, 
that  the  minute  books  of  the  county  court, 
from  the   beginning    of   the  county  in  1749 


down  to  the  4th  of  July  1798,  were  all 

82  destroyed  during   the    war ;  *and  that 
all  the  papers  in  suits,^  motions,  &c., 

usually  filed  away  in  bundles  labeled  *  'judg- 
ments," according  to  the  custom  of  the 
office,  were  all  destroyed  during  the  war  to 
a  much  later  date  than  July  1798.  The 
clerk  had  an  impression,  not  very  distinct, 
that  before  the  late  war  and  while  the  suit 
of  Field  V.  Ficklin 's  adm'r,  about  the  same 
matter  of  controversy,  was  depending  in 
Rappahannock  county,  he  was  called  upon 
by  some  one  interested  to  examine  for  an 
order  of  court  and  proceedings  to  establish 
the  dam  of  the  mill  now  owned  by  the  de- 
fendants, and  was  not  able  to  find  any  such 
order  or  proceedings,  if  any  such  did  exist. 
He  stated  further,  that  in  indexing  the 
minute  books  of  the  office  it  was  the  custom 
to  index  an  application  for  a  mill  in  the 
name  of  the  applicant  only. 

Much  testimony  was  adduced  before  the 
jury  from  many  witnesses,  on  both  sides, 
respecting  the  amount  and  extent  of  the 
injury  of  which  the  plaintiff  complains  and 
the  cause  of  it,  showing  the  location  of  the 
adjoining  hills,  the  elevation  of  the  lands 
above  the  level  of  the  dam,  the  means  which 
had  been  employed  by  the  plaintiff  to  drain 
his  lands  and  carry  off  the  water  from  the 
hills  above.  It  was  proved  by  the  plaintiff 
that  his  low  grounds  were  more  liable  to 
overflow  from  freshets  than  the  lands  above 
him  and  the  lands  below  the  dam,  and  that 
this  was  the  natural  consequence  of  his 
proximity  to  the  dam. 

It  also  appeared  that  his  damages  were 
comparatively  small,  and  no  specific  dam- 
ages were  proved,  until  after  the  repair  of 
the  dam  by  Ficklin  in  1845  or  1846 ;  but  that 
since  then  the  lands  had  been  seriously  in- 
jured, and  their  productiveness  greatly 
diminished. 

Before  the  trial  a  report  with  a  map  and 
survey  of  the  grounds  was  made  under 

83  an  order  of  the  court,  by  A.  *Tutt,  a 
surveyor  and  engineer,  and  is  referred 

to  in  the  instructions  asked  for  by  the 
plaintiff. 

There  was  a  verdict  and  judgment  for  the 
defendants:  and  Field  thereupon  applied 
to  a  judge  of  this  court  for  a  supersedeas ; 
which  was  awarded. 

Field  and  Gray,  for  the  appellant. 

Forbes,  for  the  appellees. 

Bouldin,  J.,  delivered  the  opinion  of  the 
court. 

This  case  is  before  us  on  a  writ  of  error 
to  a  judgment  of  the  Circuit  court  of  Madi- 
son county,  at  a  special  term  thereof,  held 
in  August  1870,  in  an  action  on  the  case 
brought  by  the  appellant  against  the  appel- 
lees, to  recover  damages  for  injury  alleged 
by  the  appellant  to  have  been  done  to  his 
land  by  a  dam  alleged  by  him  to  have  been 
illegally  erected  across  the  stream  below, 
by  one  George  Ficklin,  under  whom  the 
appellees  claim,  and  continued  by  said  ap- 
pellees down  to  the  institution  of  the  suit ; 
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and  the  single  defence  was,  that  the  de- 
fendants were  protected  in  their  alleged 
right  to  continue  said  dam  by  lapse  of  time. 
It  very  plainly  appeared  that  the  dam  was 
not  erected  under  any  order  of  court ;  and 
the  right  set  up  under  an  adversary  use  of 
the  easement  for  more  than  twenty  years 
constituted  the  entire  defence.  The  injury 
to  the  land  of  the  plaintiff  was  plainly 
proved.  The  land  was  sobbed  and  rendered 
unfit  for  cultivation. 

Under  the  rulings  of  the  court,  some  of 
which  were  excepted  to  on  both  sides,  the 
jury  rendered  a  verdict  of  not  guilty,  which 
was  approved  by  the  court ;  and  a  judgment 
rendered  for  the  defendants ;  and  the  case 
comes  before  this  court  on  a  writ  of  error 
and  supersedeas  to  that  judgment. 

The    deposition    of    the    appellant 

84  Field  was  taken,  to  be  *read,  de  bene 
esse ;  and  the  first  error  assigned  was 

to  the    exclusion   by   the    court   of  certain 
questions  and  answers  in  that  deposition. 

The  defendants  moved  to  exclude  the 
questions  and  answers  on  the  examination 
in  chief  from  the  6th  to  the  20th  inclusive, 
the  22d  and  the  last  paragraph  of  the  21st ; 
and  also  questions  from  8  to  12  inclusive 
on  cross-examination,  and.  the  answers 
thereto,  upon  the  ground  that  George  Fick- 
lin,  under  whom  defendants  claim,  is  now 
dead,  but  was  alive  at  the  period  referred 
to  in  the  questions,  and  was  a  party  to  the 
transaction  which  was  the  subject  of  in- 
vestigation. 

The  court  sustained  the  exceptions  to  all 
the  questions  and  answers  aforesaid,  except 
to  the  answers  to  the  16th,  17th,  18th  and 
19th  questions  in  chi^f,  to  the  last  para- 
graph of  the  21st,  and  to  a  portion  of  the 
13th.  And  this  ruling  iormeA  the  subject 
of  the  appellant's  first  exception.  The  de- 
fendants excepted  to  the  same  ruling, 
because  the  court  did  not  sustain  all  their 
exceptions.  These  exceptions,  on  both 
sides,  are  embraced  in  the  first  bill  of  ex- 
ceptions. 

This  court  is  of  opinion  that  there  was 
no  error  in  excluding  the  6th,  7th,  8th,  10th 
and  12th  questions  and  answers  in  chief. 
These  related  to  the  acts  and  declarations 
of  Ficklin ;  and  he  being  dead,  it  was  not 
competent  to  prove  them  by  the  appellant. 
But  we  are  of  opinion  that  the  Circuit  court 
erred  in  sustaining  the  defendant's  excep- 
tions to  the  other  questions  and  answers  in 
chief  or  any  part  thereof.  The  questions 
and  answers  did  not  relate  to  declarations 
of  Ficklin  to  conversations  between  him 
and  the  appellant  Field,  or  to  transactions 
between  them.  They  had  reference  to  the 
condition  of  the  appellant's  land,  the  char- 
acter of  the  stream,  the  effect  of  the  dam 
on  the  stream  and  adjacent  land  of  appel- 
lant, and  other  independent  facts,  as 

85  to  *which  his   testimony,    if   untrue, 
conld  be  rebutted  by  others  as  readily 

as  by  Ficklin.  Such  testimony  does  not 
come  within  the  principle  on  which  the  ex- 
clusion was  asked. 

The  court  is   further  of  opinion,  that  the 
court  below  erred  in  excluding,   on  the  mo- 


tion of  the  defendants,  the  appellants'  an- 
swers to  their  own  questions  from  8  to  12 
inclusive,  on  the  cross-examination.  There 
is,  perhaps,  but  one  of  these  questions.  No. 
8,  that  would  have  come  within  the  rule  of 
exclusion,  had  it  been  propounded  by  the 
appellant.  That  question  seems  to  have 
been  based  on  something  appellant  had  at 
some  time  said,  or  was  supposed  to  have 
said,  but  which  he  certainly  had  not  proved 
as  a  witness;  and  whilst  he  could  not 
legally  prove  such  fact,  Ficklin  being  dead, 
it  was  certainly  competent  to  the  defend- 
ants, claimim^  under  Ficklin,  to  call  for  it 
from  him.  This  they  have  done ;  and  there 
would  seem  to  be  no  propriety  in  excluding, 
at  their  motion,  the  answers  to  that  and 
the  other  questions  aforesaid,  propounded 
by  themselves. 

The  next  error  assigned  by  the  appellant, 
is  to  the  exclusion  of  the  testimony  of 
Henry  S.  Field,  as  set  forth  in  the  second 
bill  of  exceptions. 

It  appears  that  after  the  death  of  Ficklin, 
one  Mozingo  rented  the  mill;  and  in  the 
last  year  of  his  tenancy,  1856,  H.  S.  Field, 
a  son  of  the  appellant,  who  attended  to  his 
business,  heard  a  knocking  at  the  dam,  and 
found  Mozingo  fastening  on  the  comb  of 
the  dam  a  log  about  .ten  or  twelve  inches 
thick.  Field,  in  the  name  of  his  father, 
forbid  the  proceeding,  and  was  proceeding 
to  state  what  passed  between  him  and 
Mozingo,  when  he  was  arrested  by  a  motion, 
by  the  defendants,  to  exclude  the  testi- 
mony; which  was  sustained  by  the  court: 
and  the  appellant  excepted.  The  appellant 
then  asked  the  witness  the  following 
86  question:  **At  the  time  referred  *to, 
did  Mozingo  claim  it  as  a  right  to  put 
said  log  across  the  dam,  or  simply  ask  it 
as  a  privilege,  and  for  a  short  time?'"* 
This  question  was  objected  to  by  the  de- 
fendants, and  excluded  by  the  court;  and 
the  appellant  again  excepted:  And  these 
two  exceptions  form  the  subject  of  the  sec- 
ond bill  of  exceptions. 

It  will  be  observed  that  the  log  referred 
to  was  placed  on  the  dam  prior  to  the  pur- 
chase of  the  property  by  the  defendants; 
and  it  had  been  proved  by  the  appellant 
that  this  log  was  on  the  dam  when  it  went 
into  the  possession  of  the  defendants,  and 
had  not  been  removed;  that  Mozingo,  who 
had  put  it  on  the  dam,  had  promised  the  ap- 
pellant to  remove  it,  but  had  failed  to  do  so. 
It  must  be  remembered  also,  that  defendants 
relied  only  on  a  prescriptive  right  to  the 
dam,  as  it  was,  which  they  sought  to  main- 
tain by  proof  of  adversary  possession  thereof 
for  more  than  twenty  years,  under  such 
circumstances  as  would  create  the  presump- 
tion of  a  grant.  Such  evidence  is  presump- 
tive only,  and  not  conclusive;  and  may 
always  be  rebutted  by  evidence  showing 
that  the  adversary  use  and  enjoyment  relied 
on  was  not  acquiesced  in,  but  the  right 
thereto  contested ;  and  any  evidence  tending 
to  show  such  resistance  is  proper  evidence 
to  rebut  the  presumption.  Nichols  v.  Aylor, 
7  I/eigh  546. 

If  a  mere   denial   of   the   right  of  the  de- 
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fendants  to  the  use  and  enjoyment  of  the 
dam  within  the  period  of  prescription  is 
proper  evidence  to  rebut  the  presumption,  a 
fortiori,  would  such  denial  be  proper  testi- 
mony, accompanied  by  acquiescence  therein 
to  a  certain  extent,  on  the  other  side,  and 
an  arrangement  bet'f^een  the  parties  for  a 
temporary  raising  of  the  dam,  and  the  use 
thereof  as  thus  raised,  for  a  limited,  period. 
Such  was  the  testimony  sought  to  be  elicited 
from  H.  S.  Field.  He  was  present  when 
the  dam  was  thus  being  raised ;  forbid 

87  the   *raising   thereof;    but    was    pre- 
vented by  the   court   from  disclosing 

the  conversation  with  Mozingo,  who  raised 
the  dam,  at  the  time  of  the  act,  and  from 
proving  whether  or  not  Mozingo  claimed  it 
as  his  right  or  asked  it  as  a  privilege  to 
put  on  the  log.  We  are  clearly  of  opinion 
that  the  entire  conversation  of  Mozingo, 
occurring  at  the  time  of  the  act  aforesaid, 
waft  proper  evidence  as  part  of  the  ^*res 
gestae;"  and  that  the  court  erred  in  exclud- 
ing that  conversation,  and  the  question 
subsequently  propounded  to  the  witness. 

The  court  is  further  of  opinion,  that  there 
was  no  error  in  the  rulings  of  the  court 
below,  set  forth  in  the  plaintiff's  3d,  4th 
and  5th  bills  of  exception. 

In  the  progress  of  the  trial  the  defendants 
not  having  been  able  to  secure  the  attend- 
ance of  a  witness,  Fayette  Mauzy,  clerk  of 
the  county  court  of  Culpeper  county,  by  con- 
sent Qf  the  plaintiff,  read  to  the  jury  a 
statement  or  certificate,  in  writing,  pre- 
pared and  signed  by  said  Mauzy,  and  sent 
to  counsel  as  his  testimony.  The  defend- 
ants then  asked  to  be  allowed  to  prove  by 
one  of.  their  counsel,  D.  A.  Grimsley,  that 
the  certificate  failed  to  state  one  or  more 
facta  which  had  been  deposed  to  by  Mauzy 
on  a  previous  trial,  and  what  those  facts 
were;  to  which  the  plaintiff  objected;  but 
the  court  overruled  the  objection,  and  al- 
lowed the  witness  to  prove  that  one  fact 
deemed  material  by  defendants  had  been 
deposed  to  by  Mauzy  at  the  previous  trial, 
and  was  omitted  in  his  certificate;  but 
would  not  allow  the  witness  to  state  what 
that  fact  was.  To  this  ruling  the  plaintiff 
excepted;  and  this  constitutes  his  6th  ex- 
ception. 

We  do  not  see  how  this  ruling  of  the  court 
operated  seriously,  if  at  all,  to  the  prejudice 
of  the  appellant ;  but  we  regard  it  as  plainly 
erroneous.  The  defendants  having  them- 
selves introduced  the  written  statement  of 
their   own    absent  witness,  in  lieu  of 

88  his  personal   attendance,  *are   not  at 
liberty  to  discredit   that  statement  by 

proving  that  it  was  variant  from  the  wit- 
ness' statement  on  a  former  trial.  They 
were  not  compellable  to  read  the  statement ; 
but  having  voluntarily  done  so,  it  became 
their  own  testimony ;  and  it  was  error  to 
allow  them  to  impeach  it  to  any  extent. 

The  7th  exception  of  the  plaintiff  was  to 
the  exclusion  by  the  court,  as  evidence  on 
the  trial,  of  the  record  of  a  suit  brought  by 
Field,  in  the  Circuit  court  of  the  county  of 
Culpeper,  in  June  1855,  against  the  personal 
representative  of  George  Ficklin,  dec'd,  to 


recover  damages  for  the  injury  done  his 
land  in  Ficklin's  lifetime,  by  the  dam 
aforesaid ;  and  in  which  judgment  had  been 
rendered  for  the  plaintiff.  This  record  was 
offered,  not  as  evidence  to  conclude  the  de- 
fendants, but  for  the  purpose  of  rebutting 
the  testimony  introduced  by  the  defendants 
to  prove  a  prescriptive  '  right  to  their  dam. 
But  the  defendants  moved  to  exclude  it ;  and 
their  motion  was  sustained  by  the  court. 
In  this  we  think  the  court  erred.  The  in- 
jury for  which  the  suit  was  brought  was 
not  the  original  erection  of  the  dam  in  1825, 
but  was  the  result  of  the  dam,  as  renewed 
and  raised  above  its  former  height  in  1845 
or  1846.  Both  dams  being  wholly  on  the 
land  of  Ficklin,  and  no  injury  having  re- 
sulted to  the  appellant  from  the  dam  of 
1825,  he  had  no  cause  of  action  by  reason 
of  the  erection  of  that  dam.  It  was  the  re- 
newed dam  of  1845  or  1846  which  caused  the 
injury  of  which  he  complained;  and  that  is 
the  dam  for  the  use  and  enjoyment  of  which 
the  defendants  attempt  to  show  a  prescrip- 
tive right.  To  rebut  such  presumption,  we 
have  already  seen  that  a  denial  of  the  right 
within  the  period  of  prescription  is  proper 
evidence ;  and  we  can  conceive  of  no  higher 
evidence  of  a  denial  of  the  right  claimed, 
than  a  suit  instituted  within  ten  years  from 
its  inception,  to  recover  damages  for 
89  the  exercise  of  *the  supposed  right, 
and  a  successful  prosecution  thereof 
to  final  judgment.  We  are  of  opinion, 
therefore,  that  the  record  aforesaid  was 
proper  rebutting  testimony,  and  that  the 
court  erred  in  excluding  it. 

It  may  be  necessary  to  dispose  of  the  de- 
fendants' exceptions  in  this  case ;  but  the 
court  is  further  of  opinion,  that  there  was 
no  error  in  the  ruling  of  the  Circtiit  court 
as  set  forth  in  their  first  and  second  bills  of 
exception:  but  we  are  inclined  to  think  that 
it  was  error  to  admit  the  parol  testimony 
set  forth  in  the  defendants'  fourth  bill  of 
exceptions.  The  plaintiff  was  allowed  to 
prove  by  parol  evidence,  not  only  the  pen- 
dency, but  the  object,  of  a  pending  suit.  Of 
that  object,  being  matter  disclosed  by  the 
record,  we  think  the  record  itself  the  best, 
if  not  the  only  evidence. 

After  the  evidence  and  arguments  of 
counsel  on  both  sides  had  been  fully  heard, 
the  court  was  asked  by  the  plaintiff  to  give 
to  the  jury  the  following  instructions : 

1st.  If  the  jury  believe,  from  the  evidence, 
that  the  mill-dam  and  abutment  of  the  de- 
fendants at  Castleton  was  built  without  an 
order  of  court,  or  without  the  return  of  the 
inquest  of  a  jury  of  ad  quod  damnum,  and 
that  the  lands  of  the  plaintiff  have  been 
injured  by  the  building  of  said  dam  and 
abutments,  then  they  must  find  for  the 
plaintiff. 

2d.  If  the  jury  believe,  from  the  evidence, 
that  the  dam  and  abutment  at  Castleton, 
across  Hazle  river,  was  built  under  an  order 
of  court,  and  upon  the  return  of  an  inquest 
of  a  jury  of  ad  quod  damnum,  and  that  the 
lands  of  the  plaintiff  have  been  injured 
thereby,  they  must  find  for  the  plaintiff, 
unless  they  believe,  from  the  evidence,  that 


38 


24  GRATT. 


FiBi«D  V,  Brown  &  ai,. 


90,  01,  92,  93 


the  injuries   to   the    plaintiff's   land   were 
actually  foreseen  and  estimated  for  by  said 
jury  of  ad  quod  damnum. 

90  *3d.  If  the    jury  believe,   from  the 
evidence,  that  the  dam  and  abutment 

of  defendants  across  the  Hazle  river,  at 
Castleton,  were  built  without  authority  of 
law,  and  in  pursuance  of  the  act  of  as- 
sembly, and  that  thereby  the  lands  of  the 
plaintiff  have  been  injured,  then  the  said 
dam  and  abutment  constitute  a  private 
nuisance ;  and  each  day  they  are  continued 
creates  a  fresh  nuisance,  for  which  the 
plaintiff  has  a  rig-ht  of  action  ag'ainst  the 
defendants,  and  is  entitled  to  recover  any 
damages  sustained  between  the  6th  of  April 
1863,  when  the  notice  to  abate  was  served, 
and  the  date  of  the  writ  in  this  suit. 

4th.  If  the  jury  believe,  from  the  evi- 
dence, that  Georg-e  Ficklin,  and  those  under 
whom  he  claimed,  had  legal  authority  to 
build  the  dam  across  the  Hazle  river  at 
Castleton,  at  the  point  P  on  the  diagram 
of  A.  Tutt,  made  under  the  order  in  this 
cause,  and  that  said  I^icklin,  in  his  life- 
time, abandoned  the  dam  at  P,  and  built 
another  dam  across  said  river  two  hundred 
and  thirty-one  yards  below  the  point  at  P, 
without  authority  of  law,  then  the  said  dam 
last  mentioned  is  an  illegal  structure,  and 
the  plaintiff  is  entitled  to  recover  for  any 
injuries  done  his  lands  by  reason  of  the 
continuance  of  said  illegal  structure  in  the 
said  river  by  the    defendants. 

Sth.  The  court  further  instructs  the  jury, 
that  the  right  to  a  dam  at  **P,"  on  the  dia- 
gram of  the  survey  of  A.  Tutt,  made  under 
an  order  in  this  cause,  and  known  as  the 
''old  dam,"  which  did  no  injury  to  the  lands 
of  the  plaintiff,  conferred  no  right  to  a  dam 
at  '*0,'*  on  said  diagram,  known  as  the 
"new  dam,"  which  does  injure  the  lands  of 
the  plaintiff.  And  if  the  jury  believe,  from 
the  evidence,  that  the  lands  of  the  plaintiff 
are  injured  by  the  dam  of  the  defendants  at 
"0,"  then  they  must  find  for  the  plaintiff, 
unless  they  believe  that  the  last  mentioned 
dam  was  built   by   authority  of  law, 

91  and  the  *said  damages   to   the  plain- 
tiff's lands  were    foreseen    and  esti- 
mated for  by  the  jury  of  ad  quod  damnum. 

And  the  defendants  moved  the  court  to 
give  the  following : 

1st.  Defendants  move  the  court  to  instruct 
the  jury  as  follows :  If  the  jury  believe,  from 
the  evidence,  that  the  dam  and  mill  in  the 
declaration  mentioned  were  erected  by 
George  Ficklin,  dec'd,  in  the  year  1824,  or 
prior  thereto,  and  that  from  the  date  of 
their  erection  he  claimed  and  held  the  pos- 
session, use  and  enjoyment  thereof,  and  of 
the  water  power  on  Hazle  river  afforded  by 
said  dam  and  used  in  the  working  of  said 
mill,  adversely  and  uninterruptedly  as  to 
the  plaintiff  and  those  to  whom  he  is  and 
was  in  privity,  for  twenty  years  from  the 
period  of  such  erection,  then  the  said  Fick- 
lin had,  and  those  claiming  under  him 
have,  a  lawful  right  to  continue  the  said 
possession,  use  and  enjoyment  of  said  dam 
and  mill. 

2d.  If  the  jury  believe,  from  the  evidence. 


that  in  the  year  1845  George  Ficklin  claimed 
to  be  the  owner  of  the  dam  and  mill  in  the 
declaration  mentioned,  and  had  so  claimed 
and  held  adversely  to  the  plaintiff  for  twenty 
years  prior  thereto,  and  in  the  said  year 
1845,  or  subsequently  thereto,  he  raised  the 
said  dam  higher  than  it  had  been  previously 
thereto;  and  also  believe  that  the  injury  to 
the  lands  of  the  plaintiff,  in  the  declaration 
specified,  was  thereby  occasioned,  inasmuch 
as  the  plaintiff's  declaration  does  not  cover 
said  raising  of  the  dam  and  damages  arising 
therefrom,  he  has  no  right  to  recover  said 
damages  in  this  action,  and  they  must  find 
for  the  defendants. 

3d.  The  jury  are   instructed   to  disregard 

as  inadmissible,    under   the  pleadings  and 

issue  in  this  cause,  so  much  of  the  evidence 

as  pertains  to  the  proposition,  that  the  dam 

in    question    has,    since    its   original 

92  erection,  been  *raised  above  its  orig- 
inal   height,    and   as  pertains  to  the 

proposition,  that  the  plaintiff's  lands  have 
been  damaged  by  such  raising  of  the  dam. 

But  the  court  refused  to  give  any  of  the 
instructions  asked  by  the  plaintiff ;  and  re- 
fused to  give  numbers  1  and  3  asked  by 
defendants;  but  gave  the  defendants'  2d 
instruction,  and  added  the  following: 

If  the  jury  believe,  from  the  evidence, 
that  George  Ficklin  erected  the  mill  and 
dam  and  abutment  referred  to  in  the  decla- 
ration, and  that  thereafter  the  said  Ficklin 
and  parties  claiming  under  him,  continued 
in  the  exclusive  and  uninterrupted  posses- 
sion and  enjoyment  of  the  said  mill  and 
dam  and  abutment  and  water-power  of  Hazle 
river,  afforded  by  said  dam  and  used  in  the 
working  of  said  mill,  with  claim  of  right 
and  title  thereto,  from  a  period  more  than 
twenty  years  prior  to  the  institution  of 
plaintiff's  suit  v.  A.  J.  Coons  and  wife, 
(who  inherited  the  property  from  Ficklin, 
and  through  whom  the  defendants  claim 
title, )  now  pending  in  the  Circuit  court  of 
Culpeper  county,  Va.,  up  to  the  time  of  the 
institution  of  the  said  suit,  such  possession, 
use,  &c.,  entitle  the  defendants  in  this 
action  to  the  benefit  of  the  presumption 
that  the  construction  of  said  mill  and  dam 
and  abutment  was  authorized  by  law;  and 
as  there  is  no  evidence  to  the  contrary,  pre- 
sented to  the  jury,  they  must  presume  that 
the  plaintiff  and  those  under  whom  he  de- 
rives title  to  the  lands  alleged  to  have  been 
damaged,  was  at  the  time  of  the  erection  of 
the  mill,  Ac,  or  prior  thereto,  fully  com- 
pensated for  all  injury  which  might  be  oc- 
casioned by  such  mill-dam  and  abutment, 
to  his  lands ;  and  they  must  find  upon  the 
issue  joined  in  this  cause  for  the  defend- 
ants. 

To  this  action  of  the  court  the  plaintiff 
excepted ;  and  on  his  motion,  the  court  cer- 
tified all  the  evidence  on  which  the  instruc- 
tions asked  for  and  given  were  based. 

93  *We  are  of  opinion,    that  there   was 
no  error  in  the  refusal  of  the  court  to 

g-ive  the  instructions  moved  by  the  plain- 
tiff, in  the  form  in  which  they  were  pre- 
sented. They  are,  all  of  them,  evidently 
based  on  the  assumption  that  there  can  be 
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no  legfal  dam  across  a  water  course,  unless 
established  by  legal  proceeding's  under  the 
act  of  assembly;  ignoring  entirely  rights 
acquired  by  actual  grant,  by  permission 
and  by  prescriptive  right,  derived  from  long 
use  and  enjoyment.  They  were  properly 
rejected,  therefore,  by  the  court.  We  are 
also  of  opinion  that  there  was  no  error  in 
refusing  to  give  the  1st  and  3d  instructions 
moved  by  the  defendant. 

The  first  instruction  ignores  utterly  the 
important  distinction  between  lapse  of  time 
as  evidence,  and  lapse  of  time  as  a  bar.  In 
the  latter  case,  it  is  conclusive;  in  the 
former,  presumptive  only,  and  liable  to  be 
rebutted  by  circumstances.  The  case  before 
us  is  of  the  latter  character.  In  the  case  of 
Nichols  V.  Ay  lor,  7  I^eigh  546,  already  cited, 
this  court  held,  Ist:  that  '4he  use  and  en- 
joyment, by  the  defendant  and  those  under 
whom  he  claimed,  although  it  was  exclusive 
and  adversary,  and  existed  for  more  than 
twenty  years,  was  not  conclusive  evidence 
of  the  defendant's  right ;  but  presumptive 
merely :  Secondly — that  evidence  tending  to 
show  that  such  use  and  enjoyment  was  not 
acquiesced  in,  but  the  right  thereto  con- 
tested, was  proper  evidence  to  rebut  the 
presumption."  Such  rebutting  evidence  is 
abundant  in  this  record;  and  it  would  have 
been  plainly  erroneous  to  declare  that  twenty 
years  exclusive  and  adversary  use  and  en- 
joyment of  the  easement  was  conclusive  of 
the  right.  The  instruction  was,  therefore, 
properly  refused. 

Nor  was  there  error  in  refusing  to  give 
the  defendants'  3d  instruction.  That  in- 
struction affirmed  that  under  the  pleadings 
in  the  cause,  evidence  to  show  that  since 
the  original  erection  of  the  dam  it  had 
94  been  raised  in  *height,  and  that  in- 
jury to  plaintiff's  land  had  resulted 
therefrom,  was  inadmissible.  This  in- 
struction, although  directly  pertinent  to  the 
facts,  the  court  refused  to  give,  and  we 
think  properly ;  thereby  affirming,  in  effect, 
that  such  evidence  was  admissible  under 
the  pleadings. 

But  we  are  of  opinion  that  the  court  did 
err  in  giving  the  second  instruction  moved 
by  the  defendant ;  and  also  in  giving  the 
instruction  added  by  the  court. 

The  second  instruction  affirms,  substan- 
tially, but  in  different  form,  what  was  dis- 
affirmed by  the  court  in  its  refusal  to  give 
the  third  instruction.  It  affirms,  in  sub- 
stance, the  proposition  that  if  Ficklin,  prior 
to  1825,  had  erected  a  dam  across  the  stream 
which  did  no  injury  to  the  plaintiff,  and 
held  and  used  this  dam  adversely  until  1845, 
and  then  repaired  the  dam  and  raised  its 
height  so  as  to  injure  the  lands  of  the 
plaintiff,  that  this  raising,  and  the  injury 
resulting  therefrom,  was  not  covered  by  a 
declaration  counting  on  said  act  as  an  erec- 
tion of  a  dam,  and  claiming  compensation 
for  damages  resulting  from  the  continuance 
thereof  by  defendants.  We  think  the  decla- 
ration does  cover  the  case ;  and  the  court 
below  had  itself  so  decided,  in  refusing  to 
direct  the  jury  to  disregard  the  evidence 
tending  to  establish  the  raising  of  the  dam 


in  height   since    its    original  erection,  and 
the  injury  resulting  therefrom. 

The  court  erred,  also,  in  giving  the  last 
instruction  prepared  by  the  court.  It  de- 
cides, instead  of  leaving  that  question  to 
the  jury,  that  there  was  no  proof  to  rebut 
the  presumption  of  a  prescriptive  right, 
and  gives  substantially  the  first  instruction 
asked  by  the  defendant,  which  we  have 
already  seen  had  been  properly  rejected. 
The  law  should  have  been  laid  down  by  the 
court,    as    it    was   held   to  be  in  Nichols  v. 

Aylor,  above  referred  to. 
95  *Judgment    reversed,   with  costs  to 

the  appellant ;  and  cause  remanded  to 
the  Circuit  court  of  Madison  county,  to  be 
further  proceeded  in,  according  to  the  prin- 
ciples above  declared. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  Circuit  court  erred,  to  the  prejudice  of 
the  plaintiff  in  error,  as  follows,  viz: 

f^irst.  In  sustaining  the  defendants'  in 
error  exceptions  to  any  of  the  questions  and 
answers  in  the  deposition  of  the  plaintiff 
in  error,  either  on  his  examination  in  chief 
or  on  cross-examination,  except  to  the  6th, 
7th,  8th,  10th  and  12th  questions,  and  an- 
swers in  chief,  as  set  forth  in  the  plaintiff's 
in  errors  first  bill  of  exceptions. 

2dly.  In  excluding  the  testimony  of  Henry 
S.  f^ield,  in  relation  to  his  conversation 
with  Mozingo,  as  set  forth  in  the  plaintiff's 
in  error  second  bill  of  exceptions;  all  that 
passed  between  the  witness  and  Mozingo, 
at  the  time  of  and  relating  to  the  act  of 
Mozingo  therein  referred  to,  was  proper 
evidence  as  part  of  the  res  gestae. 

3dly.  In  allowing  the  defendants  in  error, 
after  they  had,  with  the  consent  of  the 
plaintiff  in  error,  introduced  and  read  to 
the  jury,  the  written  statement  of  an  absent 
witness  of  their  own,  to  prove  by  one  of 
their  counsel,  that  at  a  former  trial  of  the 
cause,  this  witness  had  stated  a  material 
fact  not  contained  in  his  written  statement, 
as  set  forth  in  the  plaintiff's  in  error  sixth 
bill  of  exceptions.  The  defendants  in  error 
should  not  have  been  allowed  to  discredit 
that  written  statement  in  any  respect  what- 
ever. 

4thly.  In  excluding  from  the  jury,  as  re- 
butting evidence,  the  record  set  forth  in 
the  plaintiff's  in  error  seventh  bill  of  ex- 
ceptions :  That  record,  for  the  purpose 
%  *for  which  it  was  offered,  was  proper 
testimony,  and  should  have  been  ad- 
mitted. 

5thly.  In  giving  to  the  jury  the  second 
instruction  moved  by  the  defendants  in 
error,  and  in  adding  thereto  the  instruction 
prepared  by  the  court,  as  set  forth  in  the 
plaintiff's  in  error  eighth  bill  of  exceptions. 
On  the  facts  of  this  case  the  court  should 
have  instructed  the  jury,  in  substance,  as 
follows,  it  being  the  law  of  the  case,  as 
laid  down  in  Nichols  v.  Aylor,  7  I^eigh  546. 
The  use  and  enjoyment  of  the  dam  in  ques- 
tion by  the  defendants  in  error,  and  those 
under  whom  they  claim,  although  it  may 
have  been  exclusive  and  adversary,  and  had 


40 


NOTS  ON  DBPOSITIONS. 


24GRATT. 


existed  for  more  than  twenty  yekrs,  is  not 
conclusive  evidence  of  the  defendants'  in 
errors  right,  but  presumptive  merely ;  and 
evidence  tending*  to  show  that  such  use  and 
enjoyment  was  not  acquiesced  in,  but  the 
rig-ht  thereto  contested,  is  proper  evidence 
to  rebut  that  presumption. 

The  judgment  of  the  Circuit  court  is  re- 
versed, with  costs  to  the  plaintiff  in  error ; 
the  verdict  of  the  jury  set  aside,  and  the 
cause  remanded  to  the  Circuit  court,  for  a 
new  trial  to  be  had  therein,  in  accordance 
^vith  the  foregoing  principles. 

Judgment  reversed. 
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VII.  Makin^r  and  Requisites  of  Return. 

A.  Necessity  of  Certificate. 

B.  Matters  Certified. 

C.  Authentication. 

D.  Pillnfir— Endorsement  by  Clerk. 

vm.  Bill  in  Equity  to  Perpetuate  Testimony. 
IK.  Recital  of  Depositions  in  Decree. 

X.  Admissibility  in  Evidence. 

A.  In  General. 

B.  Attendance  of  Witness  Impossible. 

C.  Incompetency  of  Witness. 

1.  Virginia  Rule. 

2.  West  Virginia  Rule. 

D.  Depositions  Taken  in  Other  Proceedings   in 

Same  Action. 
SL  Depositions  Taken  in  Other  Actions  between 

Same  Parties. 
F.  Depositions  Taken  in  Other  Actions  between 

Different  Parties. 
O.  Admissibility  asrainst  Party  Taking. 
H.  Givlnff  Depositions  to  Jury. 

Objections. 
A.  Riffht  to  Object 


B.  Sufficiency  and  Scope  of  Objection. 

C.  Necessity  of  Objecting  before  Trial. 

D.  Renewal  on  Appeal  of  Previous  Objections. 

E.  Waiver  of  Objections. 

1.  In  General. 

2.  Effect  of  Examination  in  Chief  as  a  Waiver. 
8.  Effect  of  Cross-Examinatlon  as  a  Waiver. 

4.  Failure  to  Make  Timely  Objection. 

a.  In  General. 

b.  Objection  First  Made  on  Appeal. 

I.  COMMISSION  TO  TAKB  DBPOSITIONS. 

A.  NeceMity.— Prior  to  the  statute  allowing  deposi- 
tions, except  in  will  cases,  to  be  taken  without  a 
commission,  Va.  Code  1887,  S  3361,  a  deposition  taken 
in  another  state  was  not  admissible  In  evidence 
unless  taken  under  a  commission.  Unis  v.  Charlton's 
Adm'r,  12  Gratt  484. 

B.  Application  for.— The  deposition  of  a  nonresident 
witness  which  was  taken  under  a  commission,  issued 
without  notice  of  the  Intended  application  for  it 
cannot  be  admitted  in  evidence,  although  the  ad- 
verse party  was  present  at  the  taking.  Blincoe  v. 
Berkeley,  1  Call  406. 

C.  When  Issued.— A  commission  to  examine  one  of 
the  defendants  as  a  witness  should  be  awarded  on 
the  motion  of  the  plaintiff  .as  a  matter  of  course. 
savinflT  all  just  exceptions.  Plainvllle  v.  Brown,  4 
Hen.  &  M.  482. 

After  a  cause  has  been  argued,  a  commission  to 
take  depositions  can  only  be  obtained  upon  the 
affidavit  of  the  party  and  a  special  order  of  the  court 
for  that  purpose.  Anonymous,  4  Hen.  &  M.  400; 
Dangerfield  v.  Claiborne,  4  Hen.  &  M.  897. 

A  commission  cannot  issue  at  the  Instance  of  the 
defendant  to  examine  the  plaintiff  as  a  witness  In 
the  cause.    Ross  v.  Carter,  4  Hen.  &  M.  488. 

The  act  of  1826  providing  that  "from  the  filing  of 
the  bill  to  the  final  hearing  of  the  cause  either  party 
may,  without  order  of  the  court,  obtain  commissions 
to  take  depositions  therein"  does  not  authorize 
depositions  to  be  so  taken  after  an  interlocutory 
decree  as  to  open  matter  which  has  already  been 
fairly  in  issue  and  decided  upon,  but  was  intended 
to  enable  a  party  to  take  evidence  after  a  cause  was 
set  for  hearing,  without  special  leave  first  obtained. 
Moore  v.  Hilton.  12  Leigh  1. 

^  II.  PERSONS  AUTHORIZED  TO  TAKB. 

A  commissioner  appointed  by  a  circuit  court  to 
take  depositions  had  authority,  under  the  acts  of 
1831.  Supp.  Rev.  Code,  p.  166,  i  80,  and  1884,  Sess.  Acts, 
p.  75,  ch.  02,  S  2,  to  take  depositions  in  a  common-law 
cause.    McGuire  v.  Pierce,  9  Gratt.  107. 

A  master  commissioner  of  a  circuit  court,  to  whom 
a  cause  is  referred  to  take,  state  and  settle  an  ac- 
count of  Indebtedness,  has  authority  not  only  to  take 
and  state  the  account  referred  to  him,  but  also  to 
take  depositions.  Hickman  v.  Painter,  11  W.  Va. 
886. 

Joinder  of  Commissioners.  —  A  commissioner  di- 
rected to  five  persons,  "any  three  of  whom  to  act," 
cannot  be  executed  by  one  only;  and  a  return  by 
one'that  three  others  were  present  when  the  deposi- 
tion was  taken  is  not  sufficient  It  should  be  certified 
by  three,  at  least,  who  were  present.  Marshall  v. 
Frisbie,  1  Munf.  247. 

QuardUui  Ad  Litem  Actinir  us  Commissioner.— It  is 
no  valid  objection  to  proceedings  for  the  sale  of  an 
infant's  land,  that  the  depositions  were  taken  before 
the  same  person  as  commissioner  who  was  guardian 
ad  litem  of  the  Infant  Durrett  v.  Davis,  24  Gratt 
802. 
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III.  NOTICB  OP  TAKINa 

A.  NecMAlty.— When  a  depoeitioii  is  read  at  com- 
mon law,  whether  it  was  taken  de  bene  eete  or  In  chief, 
it  should  appear  in  the  record,  upon  an  appeal,  that 
notice  of  the  time  and  place  of  taking  it  had  been 
ffiven  to  the  adverse  party.  Collins  v.  Lowry,  2 
Wash.  75. 

A  deposition  cannot  be  read  to  affect  the  interests 
of  any  party  to  whom  no  notice  of  the  time  and 
place  of  taking  it  had  been  ffiven.  Stubbs  v.  Bur- 
well,  2  Hen.  &  M.  580. 

A  deposition  taken  without  notice  is  not  admissible 
in  evidence;  and  the  objection  to  it  maybe  taken 
when  it  is  offered  to  be  read  to  the  jury.  Unis  v. 
Charlton's  Adm'r,  12  Oratt  484. 

Notice  to  Quardion  Ad  Litem.— Where  the  sruardian 
ad  litem  had  no  notice,  depositions  taken  in  the  cause 
cannot  be  read  against  the  infant  parties.  Walker 
T.  Qrayson,  88  Va.  837,  10  S.  E.  Rep.  51;  Strayerv. 
Lonff.  88  Va.  715,  8  S.  E.  Rep.  872. 

B.  Form  and  Siif  fldeocy.— The  notice  of  taking  a  dep- 
osition should  indicate  to  the  adverse  party  with 
reasonable  certainty  when,  where  and  in  what  suit  it 
is  to  be  taken.  A  notice  which  recites  that  the  suit  is 
pendlnar  in  one  county,  when  in  fact  it  is  pending  in 
another,  is  Insufflcient.  Bowyer  v.  Knapp,  15  W.  Va. 
27T. 

In  taklnff  an  account,  the  commissioner  may  take 
the  depositions  of  witnesses  to  enable  him  to  act 
upon  the  subject,  under  his  areneral  notice,  and  a 
special  notice  is  not  necessary.  Miller  v.  Cox,  88  W. 
Va.  747.  18  S.  E.  Rep.  900;  M'CandUshv.  Edloe,  8Gratt 
830. 

C.  Certainty. 

I.  A«  to  Place.— A  notice  to  take  depositions  is  Insuf- 
ficient if  it  omits  the  place  where  the  depositions  are 
to  be  taken.  Hunter  v.  Fulcher.  5  Rand.  128, 18  Am. 
Dec.  788. 

a.  Aa  to  Time.— A  notice  was  ffiven  by  a  plaintiff  to 
the  defendant,  for  takinsr  the  depositions  of  several 
witnesses  at  a  specified  place  in  Missouri  on  six 
successive  days,  between  certain  hours  of  each  day. 
Held^  that  considering  the  distance  of  the  place 
appointed  for  takinar  the  depositions;  and  the  uncer- 
tainty of  the  precise  time  at  which  the  party  would 
be  enabled  to  have  things  in  readiness  for  taking 
them,  the  notice  was  sufficiently  definite.  Kincheloe 
Y.  Kincheloe,  11  Leisrh  401. 

p.  ReaaonablenoM  as  to  Time.— A  notice  ffiven  at  8 
P.  M.  to  take  a  deposition  between  8  and  0  A.  M.  of 
the  next  day.  in  the  city  where  both  parties  and 
their  counsel  reside,  would' srenerally  be  reasonable 
notice.  And  such  notice,  flriven  directly  the  plaintiff 
learned  that  the  witness  would  leave  for  a  distant 
state  on  the  next  evening  by  3  o'clock  and  would  not 
return  asrain.  is  sufficient,  though  the  court  was  in 
session  in  the  city  at  the  time,  and  though  the  de- 
fendant and  his  counsel  had  been  occupied  on  a 
case  in  the  court  on  the  day  of  the  notice  and  would 
be  so  occupied  on  the  day  after,  so  that  they  could 
not  attend  the  taklnsr  of  the  deposition.  McQlnnis 
T.  Washington  Hall  Ass^n,  12  Gratt.  602. 

A  party  has  a  rirht  to  be  personally  present  when 
depositions  are  taken  by  his  adversary,  and  a  notice 
which  does  not  afford  him  an  opportunity  to  be 
present  is  insufficient;  and  his  exception  to  the 
deposition  on  that  ground  ouarht  to  be  sustained. 
Pant  V.  Miller,  17  Gratt  187. 

Va.  Code  1878,  ch.  172,  i  86  (Va.  Code  1887.  I  8882), 
Requires  reasonable  notice  to  be  ffiven  to  the  adverse 
party  of  the  time  and  place  of  taking  every  deposi- 


tion. But  what  is  reasonable  notice  is  a  question  de- 
pendent upon  the  peculiar  circumstances  of  each 
case,  the  principal  of  which  are  the  distance,  travel- 
iuff  conveniences,  condition  of  the  roads,  and  other 
such  matters  as  affect  the  ability  of  the  party  to 
attend,  personally  or  by  counsel,  and  to  return  in 
time  for  trial.  Trevelyan's  Adm'r  v.  Liofit.  88  Va. 
141. 1  S.  E.  Rep.  901. 

B.  Service  of  Notice.— Where  a  notice  to  take  depo- 
sitions was  left  with  the  wife  of  the  party  at  his 
dwellinff  house,  when  it  was  known  by  the  adverse 
party  that  he  was  absent  on  a  Journey  to  another 
state,  and  where  it  appeared  also  that  the  notice 
mlffht  previously  have  been  given  to  the  party  him- 
self, and  that  the  taking  of  the  deposition  might 
have  been  postponed  till  his  return,  it  was  held  that 
the  notice  was  insufficient,  and  the  deposition  taken 
under  it  was  suppressed.  Coleman  v.  Moody,  4  Hen. 
&M.  1. 

Service  on  Attorney.— Notice  of  taking  depositions 
is  not  sufficient  if  given  to  the  attorney  at  law,  in  the 
absence  of  the  principal  from  the  commonwealth, 
but  ought  to  be  given  to  the  agent  or  attorney  In 
fact.  or.  if  there  be  none,  by  publication  In  the  man- 
ner prescribed  by  law.  Cahill  v.  Pintony,  4  Munf . 
371. 

Service  on  Overseer.- A  notice  to  take  depositions, 
given  to  the  overseer  of  the  party,  who  resided  part 
of  his  time  in  the  state  and  part  out.  is  not  sufficient. 
Chapman  v.  Chapman,  4  Hen.  &  M.  428. 

Service  by  Publication.— The  publication  of  notice 
to  take  depositions,  under  the  West  Virginia  statute 
requiring  the  notice  to  be  published  once  a  week 
for  four  successive  weekSt  is  completed  on  the  fourth 
issue  of  the  newspaper  containing  it;  and  if  a  rea- 
sonable time  elapses  between  the  date  of  said  fourth 
issue  and  the  taking  of  the  depositions,  the  notice 
is  sufficient.  Miller  v.  Nefi's  Adm'r.  88  W.  Va.  107.  10 
S.  £.  Rep.  878. 

Proof  of  Service.— The  return  of  a  sheriff  upon,  a 
notice  to  take  depositions  is  only  jtrima  fade  evidence 
of  its  truth.    Bowyer  v.  Knapp.  16  W.  Va.  277. 

IV.  TIflE  OP  TAKINa 

A.  In  Qeneral.- A  deix)6ltion  taken  at  so  late  a  day 
that  the  other  party  cannot  attend  at  the  time  and 
place  of  taking  it.  and  then  get  to  the  court  where 
the  cause,  in  which  it  is  to  be  taken,  is  to  be  tried  by 
the  commencement  of  the  term,  is  not  admissible  in 
evidence.    Unis  v.  Charlton's  Adm'r.*12  Gratt  484. 

Where,  pending  a  petition  for  the  rehearing  of  an 
Interlocutory  decree,  the  defendants'  motion  for 
a  continuance  to  enable  them  to  procure  testimony 
is  denied,  and  by  agreement  the  cause  is  ordered  to 
be  submitted  for  hearing  and  decision  in  vacation, 
not  later  than  a  day  named,  the  defendants  may 
take  depositions  until  the  day  for  hearing  is  fixed  by 
further  agreement;  especially,  when  the  petitioners 
have  apparently  so  construed  the  order  by  appear- 
ing and  cross-examining  defendants'  witnesses.  It 
being  provided  by  Va.  Code  1878.  ch.  172,  }  86,  that 
depositions  in  a  chancery  cause  may  be  taken  and 
returned  at  any  time  before  the  final  hearing.  Rad- 
ford V.  Fowlkes,  85  Va.  820.  8  S.  E.  Rep.  817. 

Where  the  defendant  was  notified  by  the  plaintiff's 
attorneys  that  they  would  take  depositions  in  Gteor- 
gia  on  the  same  day  that  depositions  were  taken  by 
them  in  New  York,  this  fact  does  not  vitiate  either 
deposition,  where  the  defendant  was  interested  in 
only  one  of  the  causes  and  the  objection  was  not 
made  until  the  case  was  called.  Wytheville  Ins.  h 
Banking  Co.  v.  Telger,  00  Va.  277,  18  S.  £.  Rep.  196. 
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B.  Durinir  Term,— Depositions  taken  during  the 
term  are  admissible  where  the  counsel  of  both  par- 
ties were  present  and  examined  and  cross-examined 
the  witnesses,  no  objection  belnr  made  until  the 
hearing.  Fisher  ▼.  Dickenson.  84  Va.  318,  4  S.  £.  Rep. 
737. 

C.  DariBiT  ProffreM  of  Trial.— A  party  cannot  be 
required,  during  the  progress  of  a  trial,  to  take  a 
deposition  at  a  point  so  distant  from  the  court  house 
that  he  cannot  attend  the  takinsr  of  the  deposition 
and  return  to  the  court  house  by  the  time  the  case  is 
proceeded  with.    Wise  v.  Postlewait,  8  W.  Va.  458. 

Where  a  cause  has  been  referred  to  a  commis- 
sioner, and  ample  opportunity  has  been  afforded  to 
both  parties  to  introduce  their  witnesses,  and  the 
commissioner  has  made  his  report,  and  the  cause  is 
ready  for  hearing,  a  deposition  afterwards  taken 
as  to  a  controverted  matter  in  the  report  ouarht,  aren- 
erally,  to  be  disreararded  by  the  court  Buster  v. 
Holland,  27  W.  Va.  510. 

Depositions  will  be  suppressed,  where  they  are 
taken  after  the  argument  of  the  cause,  without  spe- 
cial order.  Dan^erfleld  y.  Claiborne,  4  Hen.  &  M. 
997. 

D.  After  lateriocntory  Decree.— There  is  no  rule  of 
law  which  precludes  a  party  from  taking  new  evi- 
dence after  an  interlocutory  decree,  even  before  a 
rehearinff  is  obtained.  Summers  v.  Dame.  81  Gratt 
791. 

E.  After  Verdict.— The  depositions  of  witnesses, 
taken  after  the  verdict  to  which  there  is  no  sufficient 
objection,  and  before  the  decree,  cannot  be  read 
upon  the  final  hearing  of  the  cause.  Nease  v.  Cape- 
hart,  16  W.  Va.  2W. 

V.  BXAniNATlON  OP  WITNB55BS. 

A.  Direct  Bxamlnatlon.— Objection  to  questions  on 
the  ffronnd  that  they  are  leading  should  be  made  at 
the  examination,  if  the  adverse  party  is  present, 
and  if  not,  then  within  a  reasonable  time  after  the 
deposition  is  returned  to  court  M*Candlish  v.  Edloe, 
SOrattSSO. 

B.  CroM-Bxamlnatloa.- The  magistrate  or  commis- 
sioner who  has  taken  a  deposition  should,  within  the 
hours  appointed  by  the  notice,  open  It  asrain  at  the 
instance  of  any  party  who  was  not  present  when  it 
was  taken  and  wishes  to  cross-examine  the  witness. 
Jeter  v.  Taliaferro,  4  Munf .  80. 

C.  Re*Bxeflilmition.— As  a  general  rule  depositions 
cannot  be  retaken  without  an  order  of  court  Booth 
Y.  McJilton.  82  Va.  827,  1  S.  E.  Rep.  137.  But  the 
courts  possess  much  latitude  In  permittinsr  a  second 
examination;  and  when  the  circumstances  of  the 
case  and  justice  require  It  an  order  for  the  second 
examination  of  the  same  witness  will  be  made. 
Carter  v.  Edmonds,  80  Va.  58. 

Unless  it  was  palpably  improper  to  ffrant  leave  for 
the  second  examination  of  a  witness,  an  appellate 
court  will  not  for  this  reason,  reverse  the  decree; 
as  the  circuit  court  ouffht  to  possess  much  latitude 
of  discretion  in  the  decision  of  such  questions.  Fant 
Y.  Miller,  17  Gratt  187;  Brooks  v.  Wilcox,  U  Gratt 
411:  Bnrke  v.  Shaver,  92  Va.  845, 23  S.  £.  Rep.  749;  Tate 
Y.  Bank,  96  Va.  7«5,  82  S.  E.  Rep.  476. 

Independently  of  the  statute,  Va.  Code  1887.  i  8862, 
a  commissioner,  acting  under  an  order  of  court 
directinff  an  account,  may,  in  a  proper  case,  without 
leave  of  court  reopen  depositions  that  have  been 
closed  and  re-examine  the  witnesses.  Atwood  v. 
Shenandoah  Valley  R.  R.  Co.,  85  Va.  966,  9  S.  E.  Rep. 
748L 


Where  a  deposition  has  been  taken  in  a  cause  and 
excepted  to,  it  may  be  retaken  by  the  party  deslrlnsr 
to  use  it  before  the  cause  is  heard,  without  an  order 
from  court  for  that  purpose.  Fox  v.  Jones,  1  W.  Va. 
206,  91  Am.  Dec.  883. 

It  is  not  error  in  a  court  of  equity  to  srive  a  party 
leave  to  retake  depositions,  which  the  court,  upon 
an  exception,  determines  cannot  be  read  for  want  of 
sufficient  notice,  at  the  term  at  which  it  is  so  deter- 
mined.   Vance  v.  Snyder,  6  W.  Va.  24. 

VI.  ADJOURNMENT  OP  DEPOSITIONS. 

A  magistrate  taklnr  a  deposition  upon  a  day 
appointed  cannot  resume  the  taking  of  such  deposi- 
tion at  any  future  day,  without  an  adjournment  to 
such  day.  Hunter  v.  Fulcher,  5  Rand.  126,  16  Am. 
Dec.  788. 

An  adjournment  in  taking  depositions  must  specify 
the  date  to  which  the  adjournment  is  made.  Bennett 
V.  Bennett  87  W.  Va.  896,  16  S.  E.  Rep.  688,  88  Am.  St 
Rep.  47. 

VIL  MAKING  AND  REQUISITES  OP  RETURN. 

A.  Necesetty  of  Certificate.— When  depositions  are 
taken  under  a  decree  for  account  the  usual  certifi- 
cate is  unnecessary.  Smith's  Ex'x  v.  Profltt's  Adm*r, 
82  Va.  882,  1  S.  £.  Rep.  67. 

B.  Jlatten  Certified.— The  caption  of  a  deposition, 
describing  it  as  taken  in  a  proceeding  of  forcible 
entry  and  detainer,  is  sufficiently  accurate  to  author- 
ize the  reading  of  the  deposition,  though  the  proceed- 
ing is  for  an  unlawful  detainer.  Cales  v.  Miller,  8 
Gratt  6. 

Names  of  Parties.— A  deposition  was  taken  to  be 
read  in  a  case  in  which  Franklin  Bartley  was 
defendant  and  that  was  the  name  riven  in  the 
summons  and  to  which  he  appeared;  but  the  name 
in  which  the  action  was  carried  on  was  William  F. 
Bartley.  The  person  was  obviously  the  same,  and 
Franklin  was  part  of  the  defendant's  name,  ffeld, 
that  the  deposition  could  not  be  objected  to  on  this 
ffround.    Bartley  v.  McKlnney,  28  Gratt  75a 

A  deposition  was  taken  at  the  time  and  place 
specified  in  the  notice,  to  be  read,  etc.,  but  in  the 
certificate  of  the  officer  who  took  it  the  plaintiff 
was  styled  William  Robertson,  Administrator,  etc.. 
when  the  suit  was  Wallace  Robertson,  etc.  IMd, 
that  the  mistake  in  the  name  of  the  plaintiff  (who 
had  sued  in  his  representative  character)  could  not 
have  misled  the  defendants,  and  was  not  sufficient 
to  exclude  the  deposition.  Hunter  v.  Robinson,  5 
W.  Va.  272. 

C.  Authentication.— A  deposition  is  duly  authenti- 
cated where  it  purports  in  the  caption  to  have  been 
taken  in  the  state  and  county  designated  in  the 
commission  and  notice,  and  is  certified  by  a  person 
who  adds  to  his  name  the  letters  J.  P.  Hobbs  v. 
Shumates,  11  Gratt.  516. 

A  person  taking  a  deposition  under  a  regular  com- 
mission and  notice  certified  that  the  deposition  was 
taken  before  him  and  simed  his  name  to  the  cer^- 
ficate  with  the  addition  of  the  letters  J.  P.  Held,  that 
it  sufficiently  appeared  that  he  was  a  justice  of  the 
peace.    Pollard  v.  Lively,  2  Gratt  216. 

D.  Plllnir— Endorsement  by  Clerk.— It  is  proper, 
though  not  indispensable,  for  the  clerk,  when  depo- 
sitions are  filed  in  his  office,  to  endorse  upon  them 
the  time  when  they  were  filed,  and  to  verify  such 
entry  and  endorsement  with  his  official  siffnature. 
Tumbull  V.  Clifton  Coal  Co..  19  W.  Va.  299, 
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VIII.  BILL  IN  EQUITY  TO  PERPETUATE  TESTIMONY. 

Upon  a  bill  In  chancery  to  perpetuate  testimony, 
there  mast  be  an  order  of  the  conrt  to  take  the  testi- 
mony souffht  to  be  perpetuated,  and  a  final  decree  to 
perpetuate  it.  A  decree  perpetuatinar  testimony 
without  such  order  and  before  the  fllinsr  of  the  bill 
should  be  set  aside  upon  appeal.  Smith  v.  Oros- 
jean,  1  Pat.  &  H.  100. 

The  provision  of  Va.  Code  1849,  ch.  176,  i  84.  p.  686, 
for  the  perpetuation  of  testimony,  merely  prescribes 
a  new  mode  in  which  testimony  may  be  perpetu- 
ated, and  does  not  change  the  form  of  proceeding 
by  suit  In  equity  for  the  same  purpose.  Smith  v. 
Grosjean,  1  Pat  &  H.  100. 

iX.  RECITAL  OP  DEPOSITIONS  IN  DECREE. 

Where  depositions  are  taken  and  filed  in  a  cause, 
both  parties  beinsr  present  when  they  were  taken, 
and  the  decree  is  obviously  based  upon  them,  the 
omission  to  refer  to  the  depositions  in  the  decree 
will  be  considered  a  clerical  mistake,  and  the  cause 
will  be  considered  as  having  been  heard  upon  them, 
as  well  as  upon  the  other  papers.  Day  v.  Hale,  22 
Gratt  146. 

X.  ADniSSIBILITY  IN  EVIDENCE. 

A.  In  General. —Depositions  oufirht  not  to  be  ad- 
mitted in  an  action  at  law  unless  it  appears  by  the 
record  in  what  suit  and  by  what  authority  they  were 
taken,  and  that  the  witnesses  could  not  attend  at 
the  trial.    Butts  v.  Blunt.  1  Rand.  256. 

Depositions  in  a  chancery  suit,  taken  in  1704,  of 
persons  then  from  40  to  80  years  of  are,  and  read  at 
the  hearinff  without  exceptions,  are  admissible  50 
years  later  as  evidence  of  pedigree,  the  presumption 
beinfir  that  the  witnesses  are  dead.  Colvert  v.  Mill- 
stead's  Adm'x,  5  Leiffh  88. 

The  deposition  of  a  party,  to  be  read  in  a  pendinsr 
cause  at  law,  was  commenced  before  the  passage  of 
the  act  of  March  2nd,  1866,  Acts  186&HS6,  p.  86,  requlr- 
inar  that  parties  should  testify  are  tenus,  but  was  not 
completed  until  that  law  went  into  effect  Held,  that 
the  deposition  was  inadmissible  if  objected  to. 
Crawford  v.  Halsted.  20  Gratt  211. 

A  deposition  taken  before  the  decree  was  pro- 
nounced in  the  court  of  chancery,  but  not  filed  until 
after  an  appeal  was  taken  from  the  decree,  was  re- 
ceived by  the  court  of  appeals.  Auditor  v.  Pauly,  6 
Call  881. 

5lffn«ture  of  Wltttesses.— A  deposition  not  sismed  by 
the  witness  is  admissible  in  evidence  if  certified  by 
the  officer  who  took  it  Bamett  v.  Watson,  1  Wash. 
372. 

Upon  an  Issue  out  of  Chancery.— Upon  the  trial  of 
an  issue  out  of  chancery,  depositions  taken  in  the 
cause  in  the  chancery  court  are  not  to  be  read  to  the 
jury,  unless  proof  be  ffiven  that  the  witnesses  are 
dead,  abroad  or  otherwise  unable  to  attend  the 
trial.    Powell  v.  Manson,  22  Gratt  177. 

Depositions  Taken  by  Coroner.— On  a  trial  for  mur- 
der, to  contradict  a  witness  for  the  prisoner,  it  is 
competent  to  introduce  in  evidence  a  deposition 
ffiven  by  him  before  the  inquest,  taken  down  at  the 
time  by  the  coroner  and  read  to  the  witness,  and 
sismed  by  him.  Wormeley  v.  Commonwealth,  10 
Gratt  668. 

Taken  In  Absence  of  Guardian  Ad  Litem.— Where  the 
smardian  ad  litem  had  notice  of  the  takinsr  of  deposi- 
tions in  an  action  to  cancel  a  deed  in  which  an 
infant  is  Interested,  the  depositions  are  not  ren- 
dered inadmissible  by  the  failure  of  such  ffuardian 
to  be  present  when  taken.    The  provision  of  Va. 


Code  1887.  SS  2435,  2619,  that  depositions  shall  be  inad- 
missible in  a  suit  against  an  infant  or  insane  party, 
unless  taken  in  the  presence  of  the  ruardian  <»d  litem 
or  on  Interrogatories  agreed  on  by  him.  relates  only 
to  suits  for  the  sale  of  land  of  persons  under  disabil- 
ity and  does  not  extend  to  cases  srenerally  in  wtaicb 
infants  are  parties.  Moore  v.  Triplett  (Va.),  23  S.  E. 
Rep.  60. 

Amendment  of  Pleading:  after  Taking:  Deposition. — A 
deposition  which  was  taken  after  a  replication  had 
been  entered  in  the  cause  cannot  be  read  after  the 
replication  has  been  withdrawn.  Clarke  v.  Tlnsley 's 
Adm'r.  4  Rand.  250. 

B.  Attendance  of  Witness  Impossible.— Depositions 
taken  in  a  suit  to  perpetuate  testimony  are  not  to  "be 
read  as  evidence  in  a  subsequent  suit  unless  it 
appears  that  the  witnesses  are  dead  or  otherwise  oat 
of  the  power  of  the  court.  Lawrence  v.  Swann,  5 
Munf .  332. 

The  fact  that  a  witness  has  been  summoned  and 
fails  to  attend  Is  not  sufficient  to  authorize  the  read- 
ing  of  his  deposition  taken  de  bene  ettei  but  it  must 
be  proved  that  he  is  dead,  or,  if  living,  unable  to 
attend.    Minnis  v.  Echols.  2  Hen.  &  M.  81. 

Witness  Not  within  Reach  of  Process.— A  party 
desirlnff  to  introduce  a  deposition  on  account  of  the 
absence  of  a  witness  must  show  that  he  has  used  due 
diligence  to  find  the  witness,  or  that  he  is  not  within 
the  Jurisdiction  of  the  court  or  reach  of  its  process. 
Tompkins  v.  Wiley,  6  Rand.  242. 

Disability  of  Witness.— Where  a  party  taklnsr  the 
deposition  of  an  a^ed  and  infirm  witness  to  be  read 
de  bene  esse  fails  to  serve  a  subpoena  on  him  to  attend 
the  trial,  the  deposition  should  nevertheless  be  read, 
upon  satisfactory  proof  that  the  witness  is  unable  to 
attend  the  trial  by  reason  of  ill  health.  Lynch  v. 
Thomas,  3  Leifirh  682. 

The  affidavit  of  a  witness,  taken  eiarht  days  before 
a  cause  is  called  for  trial,  that  from  asre  and  infirm- 
ity he  is  unable  to  attend  court  is  sufficient  to  author- 
ize his  deposition  to  be  read  in  evidence.  Tayloe  v. 
Smith,  10  Gratt  567.  See  also.  Pollard  v.  Lively,  2 
Gratt  216;  Nuckols's  Adm'r  v.  Jones,  8  Gratt  267. 

The  deposition  of  a  witness  may  be  read  at  the 
trial,  where  it  appears  from  the  evidence  that  he  is 
physically  unable  to  attend  court  Taylor  v.  Mal- 
lory,  96  Va.  18,  80  S.  E.  Rep.  472. 

C.  Incompetency  of  Witness. 

I.  Virirlnia  Rule.— An  objection  to  the  admissibility 
of  a  deposition  on  the  ground  of  the  Incompetency  of 
the  witness  will  not  avail  where  the  witness  was 
competent  at  the  time  the  deposition  was  taken. 
Smith's  Ex'x  V.  Profitt's  Adm'r.  82  Va.  832,  1  S.  E. 
Rep.  67. 

AlthoufiTh  the  death  of  a  party  to  a  suit  has  rendered 
the  deposition  of  his  adversary  inadmissible,  his 
own  deposition  may  nevertheless  be  read  in  evidence* 
Keran  v.  Trice's  Ex'ors,  75  Va.  690. 

Deposition  of  Person  under  Whom  Party  Claims— 
Interest.— The  deposition  of  a  person,  under  whom 
the  party  in  whose  favor  it  is  offered  claims,  is  not 
admissible  as  evidence,  unless  it  appears  from  the 
deeds  that  no  recourse  can  be  had  asralnst  the  witness 
in  case  of  eviction.  Woodward  v.  Woodson,  6  Munf. 
227.  See  Va.  Code  1887,  S$  8845-49,  abolishing  incom- 
petency on  account  of  interest,  with  certain  qualifi- 
cations. 

3.  West  Virirlnla  Rule.— Within  the  meaninir  of  the 
West  Vlrffinia  statute,  a  party  testifies  in  his  own 
behalf  at  the  time  when  his  deposition  is  used  in  a 
chancery  cause  and  not  at  the  time  when  it  was  actu- 
ally taken.    Hence,  if  the  witness  is  incompetent  at 
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the  time  of  the  trial,  his  deposition  cannot  be  used, 
althoncrh  he  was  competent  when  it  was  taken.  Sea- 
briffhtT.Seabrifirht  28  W.  Va.  412:  Zane  v.  Fink.  18 
W.  Va.  e»8. 

Thon^rb  a  witness  was  incompetent  to  testify  when 
his  deposition  was  taken,  yet.  if  be  was  afterwards 
rendered  competent  by  virtue  of  a  statute,  and  at 
the  time  such  deposition  is  read  at  the  hearing  of  the 
cause  he  is  competent,  such  deposition  will  be  read 
and  considered  Just  as  if  It  bad  been  taken  wben  it 
was  read,  and  when  the  witness  was  competent  to 
testify.  Vanscoy  v.  Stlncbcomb,  2»  W.  Va.  268,  11  S. 
E.  Rep.  927. 

A  deposition  wblcb  was  read  on  tbe  hearing  in  the 
circuit  court  cannot  be  suppressed  on  appeal  because, 
since  tbe  decision  In  the  circuit  court,  an  adverse 
party  has  died.  Hinkson  v.  £rvln,  40  W.  Va.  111.  20 
S.  EL  Bep.  840. 

D.  Depositions  Talccn  In  Other  Proceeding  in  Same 
Action.— Under  Va.  Code  1873,  cb.  172,  S  36,  a  deposition 
in  a  chancery  cause,  taken  after  an  interlocutory 
decree,  cannot  be  read  as  to  any  matter  adjudicated 
by  such  decree.    Richardson  v.  Duble,  38  Gratt.  780. 

A  deposition,  admissible  in  the  oriflrinal  suit,  may 
be  read  upon  tbe  bearing  of  a  cross-bill,  under  an 
order  so  directinar.  Smithes  Ex'x  v.  Profltt's  Adm'r, 
82  Va.  882.  1  S.  £.  Rep.  67. 

A  deposition  taken  after  an  appeal  from  an  inter- 
locutory decree  may  be  read  upon  the  bearlnsr  of  tbe 
appeal.    Alexander  v.  Morris.  8  Call  80. 

New  Parties.— If  after  answer  filed  and  depositions 
taken,  the  plaintiff  makes  new  parties  and  files  a  new 
bill,  the  depositions  previously  taken  cannot  be  read 
airainst  tbe  new  defendant.  Jones  v.  Williams,  1 
Wash.  280. 

B.  i>epositions  Taicen  in  Otiier  Actions  between  Same 
Parties.— Where  two  suits  are  brourbt  by  a  trustee 
and  eettut  oue  tru$t  at  the  same  time  asrainst  tbe  same 
parties  and  to  recover  the  same  trust  property,  they 
axe  not  so  connected  that  testimony  taken  in  one 
may  be  read  in  the  other.  Sheppards  v.  Turpin,  3 
Oratt.  873. 

Three  successive  actions  were  broufirht  on  a  bond. 
The  plaintiff  was  nonsuited  in  the  first  and  second. 
Pending  the  second  action,  which  was  referred  to 
arbitrators,  the  deposition  of  a  witness  was  taken 
by  the  defendant  to  be  read  df  bene  esse  and  was  used 
before  the  arbitrators  without  objection.  On  the 
trial  of  the  third  action,  the  deposition  was  offered 
in  evidence  by  the  defendant,  and  was  objected  to 
by  the  plaintiff  on  the  ground  that  there  was  no 
aflSdavit  made  before  the  clerk  of  the  court  in  which 
the  second  action  was  pending  for  a  commission  to 
take  the  deposition,  ffeld^  that  If  an  affidavit  was 
necessary,  it  may  well  be  presumed  after  the  lapse 
of  so  lonff  a  time,  and  under  all  the  circumstances  of 
the  case,  that  It  had  been  taken  and  lost;  and  that. 
Independent  of  such  presumption,  the  deposition  was 
admissible,  as  no  objection  was  made  when  the 
deposition  was  first  used,  and  as  the  witness  was 
dead.  Perkins'  Adm*r  v.  Hawkins'  Adm'z,  0  Oratt. 
6iO. 

Depositions  taken  in  a  suit  with  the  factor  may  be 
read  in  a  suit  with  the  principal  for  the  same  cause. 
Ritchie  V.  Lyne.  l  Call  480. 

On  the  trial  of  an  action  at  law,  depositions  taken 
in  a  suit  in  chancery  between  the  same  parties,  are 
not  proper  evidence,  unless  the  witnesses  are  dead 
or  otherwise  incapable  of  attendinsr  the  trial. 
Pleasants  v.  Clements,  2  Leig-h  474. 

Depositions  Used  as  Admissions.— The  depositions 
of  a  witness  in  one  salt  may  be  read  as  evidence 


affalnst  him,  as  an  admission,  in  another  suit,  where 
the  subject  matter  is  the  same.  Hatcher  v.  Crews. 
78  Va.  460. 

P.  I>ei>ositl«ns  Taken  in  Otiier  Actions  l»etween  Dif- 
ferent Parties.— Where  two  actions  are  pending  by 
the  same  plaintiff  against  different  obligors  on  the 
same  bond,  a  deposition  taken  by  the  defendant  in 
one  of  the  actions  can,  under  no  circumstances,  be 
competent  evidence  for  the  defendant  in  the  other. 
Brown's  Adm'r  v.  Johnson,  13  Oratt  644. 

Depositions  relatingr  to  pedigree,  taken  in  a  former 
suit  to  which  the  plaintiff  but  not  the  defendant  was 
a  party,  are  competent  evidence  touching  the  de^ 
scent  of  slaves,  the  deponents  themselves  beinr 
dead.    Col  vert  v.  Millstead's  Adm'x.  5  Lelsrh  88. 

Depositions  taken  in  a  cause  relative  to  the  same 
subject,  but  not  between  the  same  parties,  cannot 
be  read  in  evidence  in  a  subsequent  suit  Rowe 
V.  Smith,  1  Call  487. 

O.  Admissibiiity  against  Party  Tsldna:.— The  com- 
pulsory deposition  of  one's  adversary  in  the  nature 
of  a  discovery  cannot  be  used  by  such  adversary,  if 
tbe  party  taking  it  neglects  to  put  it  In  evidence. 
M'Farland  v.  Hunter,  8  Lelrh  480;  Vaufirbn  v.  Oar- 
land,  11  Leifirh  251. 

It  is  competent  f6r  one  party,  on  the  trial  of  a 
cause,  to  read  in  his  own  behalf  a  deposition  resru- 
larly  taken  and  filed  by  the  other  party;  and 
althoufirh  a  deposition  in  such  case  may  be  certified 
Jointly  with 'the  deposition  of  other  witnesses,  it 
may  be  detached  and  read  separately.  Echols  v. 
Stauntons,  8  W.  Va.  674. 

H.  Oivinir  Depositions  to  Jury.— A  deposition  which 
has  been  read  to  the  Jury  may  be  taken  with  them 
in  their  retirement  if  what  is  objectionable  in  it 
has  been  erased.  Hansbrousrh  v.  Stinnett  25  Gratt 
405. 

A  contrary  rule  obtains  in  West  Vlrarinia.  In 
Welch  V.  Ins.  Co..  23  W.  Va.  288,  the  court  says:  "It 
often  happens  ♦  ♦  ♦  that  the  evidence  on  one 
side  is  oral  testimony  Introduced  before  the  Jury, 
the  witnesses  beinff  examined  in  person  before  the 
Jury.  The  mass  of  the  testimony  on  the  other  side 
is  in  the  form  of  depositions  read  to  the  Jury.  If 
the  case  is  an  important  one  and  the  trial  lasts  for 
many  days,  if  the  depositions  are  permitted  to  be 
taken  to  the  Jury  room,  and  the  minds  of  the  Jurors 
refreshed  by  the  reading  of  the  depositions,  while 
the  oral  testimony  of  the  other  side  has  in  a  measure 
faded  from  the  memory  of  the  Jury,  it  Is  obvious, 
that  an  undue  advantasre  is  sriven  to  the  side,  which 
is  sustained  by  depositions.  The  Virfirinla  decision 
[HansbroufiTh  v.  Stinnett,  25  Oratt  405]  would  seem 
to  have  been  rendered  upon  but  little  consideration 
and  no  reason  is  sriven  for  their  departure  from  the 
English  practice.  We  hold  this  Ensrlish  practice  as 
obligatory  upon  us  until  changed  by  statute-law." 
See  also.  State  v.  Cain,  20  W.  Va.  670. 

XI.  OBJECTIONS.  * 

A.  Right  to  Object.— Where  both  parties  to  a  suit 
obtain  special  commissions  to  take  depositions,  sub- 
ject to  all  Just  exceptions,  and  only  one  party  acts 
under  his  commission,  the  other  party  Is  not  pre- 
cluded from  objectinsr  to  tbe  competency  of  the 
witness  by  havinsr  himself  obtained  a  special  com- 
mission.   Beverley  v.  Brooke,  2  Lelrh  426. 

In  a  suit  brought  to  set  aside  as  fraudulent  a  con- 
veyance made  by  a  husband  to  his  wife,  the  wife 
cannot  object  to  depositions,  taken  after  notice  to 
her,  on  the  srround  that  notice  was  not  also  given  to 
her  husband.    Silverman  v.  Greaser,  27  W.  Va.  560. 
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Where  Improper  Interros«toriee  Are  Piled  by  Permls- 
sloa  of  Court— Where  the  court  permits  improper 
Interrogatories  to  be  filed  and  directs  them  to  be 
answered,  the  party  to  whom  they  are  directed  may 
answer  them,  and  then  on  the  trial  of  the  cause  may 
obj ect  to  their  admission  as  evidence.  Poindexter  ▼. 
Davis,  6  Oratt  481. 

B.  Snffldeiicy  and  Scope  of  Objection.— If  depositions 
offered  as  evidence  contain  matter  supix)6ed  to  be 
exceptionable,  the  proper  course  is  to  point  out  the 
exceptionable  passaflres,  and  then  move  the  court  to 
instruct  the  lury  to  disresrard  them.  Buster's  £x*or 
V.  Wallace,  4  Hen.  &  M.  82:  Harriman  v.  Brown,  8 
Leiffh  flW;  Friend- v.  Wilkinson.  9  Gratt  81;  Troff- 
don*s  Case,  81  QratL  802;  N.  &  W.  R.  Oo.  v.  Ampey,  03 
Va.  108,  26  S.  E.  Rep.  2a& 

The  grounds  of  exception  to  depositions  must  be 
ffiven  in  the  exception.  A  mere  general  exception  is 
not  sufficient,  except  for  incompetency.  Louff  v. 
Ferine.  41  W.  Va.  814,  28  S.  E.  Rep.  Oil;  Richardson  v. 
Donehoo,  16  W.  Va.  086;  Sulphur  lilnesCo.  v.  Thomp- 
son's Heirs,  98  Va.  298, 26  S.  £.  Rep.  282. 

If,  on  the  trial  of  a  cause  in  the  court  below,  a 
party  objects  to  the  introduction  of  a  deposition  as 
evidence,  for  any  irregularity  in  taking  it,  his  ex- 
ception to  the  opinion  of  the  court  overruling  the 
objection  must  state  the  grounds  of  the  objection. 
Barker  v.  Barker's  Adm'r,  2  Oratt  844. 

A  deposition  was  objected  to  so  far  as  it  stated  the 
mere  belief  of  the  deponent  as  to  the  matters  spoken 
of  by  him,  the  sayings  or  doings  of  others  not  par- 
ties to  the  suit,  and  the  understanding,  reputation 
or  tradition  of  the  neighborhood;  and  also  so  far  as 
the  answers  were  given  to  leading  questions.  Held, 
that  it  was  not  sufficient  to  make  the  objection  in 
these  leading  terms,  but  that  it  was  incumbent  on 
the  party  objecting  to  point  out  the  exceptionable 
passages  and  move  the  court  to  expunge  or  disre- 
gard them.  Harriman  v.  Brown,  8  Leigh  897;  Dll- 
lard  V.  Collins,  25  Oratt  843. 

A  party  objected  to  the  admission  of  so  much  of 
certain  depositions  as  gave  evidence  of  hearsay. 
The  exception,  however,  did  not  specify  the  particu- 
lar parts  objected  to,  and  the  cpurt  allowed  the 
depositions  to  go  to  the  jury  under  instructious  that 
they  should  consider  those  parts  which  gav<;  evidence 
of  hearsay  only  for  the  purpose  of  corroborat- 
ing the  testimony  of  other  witnesses  whose  testi- 
mony had  been  assailed,  ffeld^  that  the  exception 
to  the  deposition  was  valid,  notwithstanding  its 
generality,  as  the  portions  excepted  to  were  brought 
to  the  notice  of  the  court  Charlton  v.  Unis,  4  Oratt 
68. 

A  party  will  not  be  allowed  to  specify  one  or  more 
grounds  of  objection  to  evidence  offered  in  the  trial 
court  and  rely  upon  other  grounds  in  the  appellate 
court  He  is  regarded  as  having  waived  all  other 
objections  to  the  evidence  except  those  which  he 
Kpeciflcally  pointed  out  Warren  v.  Warren,  93  Va. 
78.  24  S.  E.  Rep.  918. 

C.  Necessity  of  Objecting  before  Trial.— Exceptions 
to  depositions  taken  under  a  commission  issued 
after  a  cause  is  set  for  hearing  may  be  made  at  any 
time  before  the  cause  is  gone  into.  Foster  v.  Sutton, 
4  Hen.  &  M.  401. 

Where,  on  a  trial  at  law,  a  deposition  is  introduced, 
taken  regularly  under  a  commission,  and  an  objec- 
tion is  made  to  some  of  the  questions  as  leading,  the 
court  cannot  suppress  the  improper  questions  and 
answers  after  the  jury  is  sworn;  but  the  objection 
should  be  made  to  the  court  before  the  Jury  is 


sworn,  and  the  Improper  questions  and  answers 
suppressed.    Jones  v.  Lucas,  l  Rand.  208. 

A  deposition  taken  without  authority  or  notice  is 
not  admissible  as  evidence;  and  the  objection  to  it 
may  be  taken  when  it  is  offered  to  be  read  to  the 
jury.    Unis  v.  Charlton's  Adm'r,  12  Oratt  484. 

Although  an  exception  to  a  deposition  for  want  of 
notice,  or  other  irregularity,  must  be  brought  to  the 
notice  of  the  court  before  the  hearing  of  the  cause, 
that  it  may  be  passed  upon,  or  it  will  be  considered 
as  waived,  and  will  not  be  noticed  in  the  appellate 
court;  this  rule  does  not  apply  when  the  exception 
is  to  the  competency  of  a  party  to  the  cause,  and  the 
court  at  the  hearing  may  pass  upon  the  exception; 
and  whether  so  passed  upon  or  not  it  may  be  passed 
upon  by  the  appellate  court  Statham  v.  Ferguson's 
Adm'r,  25  Oratt  28. 

Without  proof  of  loss,  or  inability  to  produce  the 
original  power  of  attorney,  no  copy  thereof  can  be 
admissible  as  evidence,  unless  it  be  such  a  copy  as  is 
provided  by  W.  Va.  Code  1808,  ch.  130,  S  20.  Nor  is  the 
objection  to  the  introduction  of  such  copy  waived  by 
failure  to  obj  ect  before  trial.  Dickinson's  Blx'ors  v. 
Clarke,  5  W.  Va.  280. 

A  deposition  cannot  be  objected  to  at  the  trial, 
when  it  appears  that  the  party  wishing  to  reject  It, 
or  his  counsel,  was  present  at  the  taking  and  cross- 
examined  the  deponent  *Detwiler  v.  Oreen,  1  W. 
Va.  109. 

D.  Renewal  on  Appeal  of  Previous  Objections. — 
Though  an  exception  is  taken  and  entered  at  the 
time,  that  a  question  asked  of  a  witness  is  leading, 
the  exceptant  should  bring  it  to  the  attention  of  the 
court  and  obtain  an  order  for  the  suppression  of  tbe 
objectionable  testimony;  and  if  he  fails  to  do  this, 
the  exception  will  not  be  regarded  in  the  appellate 
court    Summers  v.  Darne.  81  Oratt  791. 

An  objection  to  a  deposition  for  incompetency 
endorsed  thereon,  is  not  waived  by  a  failure  to 
insist  thereon  in  the  court  below.  Middleton's  Ex'or 
V.  White,  6  W.  Va.  672. 

B.  Waiver  of  Objections. 

I.  In  Oeneral.— After  the  defendant  in  a  chancery 
suit  had  answered  and  depositions  had  been  taken, 
another  person  was  admitted  as  a  party  defendant 
upon  condition  that  the  cause  should  not  thereby 
be  delayed.  Held,  that  the  condition  upon  which  the 
new  defendant  was  admitted  was  a  waiver  of  objec- 
tions on  his  part  as  to  irregularities  in  depositions 
which  had  been  taken.    Jones  v.  Janes.  6  Leigh  107. 

Where  notice  is  given  to  take  depositions  at  two 
distant  places  on  the  same  day.  the  other  party  may 
attend  at  one  of  the  places  and  object  to  the  deposi- 
tions taken  at  the  other  place  for  want  of  notice: 
but  if  he  attends  by  his  counsel  at  both  places,  he 
cannot  except  to  the  depositions  taken  at  either 
place.    Latham  v.  Latham,  SO  Oratt  807. 

Consent  to  the  Taking.— Consent  to  the  taking  of  a 
deposition  does  not  waive  objection  to  Its  compe- 
tency, where  the  witness  testifies  to  conversations 
with  a  deceased  person.  Middleton's  Ex'or  v.  White, 
6  W.  Va.  572. 

Attention  of  Trial  Court.— Unless  the  record  shows 
that  an  exception  to  the  deposition  of  a  witness  for 
incompetency  or  other  cause  was  brought  to  the 
attention  of  the  trial  court  at  the  hearing,  it  will  be 
taken  by  the  appellate  court  to  have  been  waived. 
McVeigh's  Adm'r  v.  Chamberlain,  94  Va.  73,  28  S.  E. 
Rep.  896;  Martin  v.  South  Salem  Land  Co..  94  Va.  28, 
26  S.  E.  Rep.  591 ;  Simmons  v.  Simmons'  Adm'r,  83 
Oratt  451 ;  Fant  v.  Miller.  17  Gratt  187. 
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a.  Effect  of  Bxamlaatlon  in  Chief  m  a  Waiver— It  is 

no  waiver  of  objection  to  the  competency  of  a  wit- 
ness tliat  the  exception  was  not  made  nntil  after 
fonr  questions  had  been  propounded  to  him  on  his 
examination  in  chief.  Warwick  v.  Warwick,  81 
Gratt.7a 

Failure  to  object,  to  the  competency  of  a  vrttness 
until  after  the  examination  in  chief  is  not  necessa- 
rily a  waiver  of  such  objection.  Hill  ▼.  Postley.  90 
Va.  a»,  17  S.  E.  Rep.  04e. 

3.  effect  of  Cross-Bxanlnatloa  as  a  Waiyor.— Where 
a  party  to  a  cause  is  examined  in  his  own  behalf  and 
cross-examined  at  length  by  the  other  party  without 
objection  to  his  competency,  the  objection  is  thereby 
waived  and  cannot  afterwards  be  made.  Neilson  v. 
Bowman.  29  Gratt  722;  Hord's  Adm'r  v.  Colbert,  28 
Oratt  48;  Smith's  Ex'x  v.  Profltt'a  Adm'r.  82  Va.  882, 
1 S.  E.  Rep.  07.  But  where  an  objection  to  the  com- 
petency of  a  party  as  a  witness  is  written  at  the 
commencement  of  the  deposition,  the  objection  is 
not  waived  by  the  cross-examination.  Neilson  v. 
Bowman,  29  Gratt.  732. 

Where  the  plaintiff's  deposition  has  been  taken 
and  the  defendants  have  cross-examined  him,  they 
cannot  have  the  questions  and  answers  on  cross- 
examination  struck  out,  thouflTh  they  may  refer  to 
the  acts  and  declarations  of  a  deceased  person,  un- 
der whom  the  defendants  claim.  Field  v.  Brown,  24 
Qratt  74. 

Objection  to  the  competency  of  a  witness,  known 
to  be  incompetent,  should  be  made  before  he  is  ex- 
amined in  chief.  It  cannot  be  made  after  cross- 
examination.  Pillow  V.  Southwest,  etc..  Imp. 'Co.. 
92  Va.  144.  28  S.  £.  Rep.  82;  Spence  v.  Repass,  94  Va. 
71^  27  S.  £.  Rep.  688. 

If,  after  an  exception  has  been  taken  to  the  compe- 
tency of  a  witness,  the  exceptor  cross-examines  him 
as  to  matters  notbrouffht  on  ton  the  examination  in 
chief,  affalnst  the  objection  of  the  party  calliufirhim, 
the  exceptor  thereby  waives  his  exception  to  the 
competency  of  the  witness  and  makes  him  his  own 
witness.  Miller  v.  Miller's  Adm'r,  92  Va.  610.  28  S. 
E.  Rep.  891. 

4.  PaUnre  to  Make  Timely  Obiection. 

a  In  Cienoral.— If  depositions  are  zead  on  a  trial 
without  objection  or  if  objection  is  made,  without  an 
exception  taken  to  their  admission,  upon  another 
trial  of  the  cause,  they  will  not  be  excluded  for  the 
failure  to  prove  notice  to  take  them,  unless  the  party 
objecting  has  given  notice  to  the  other  party  of  his  in- 
tention to  object  to  them  in  time  to  enable  the  party 
ofiferiuff  them  to  take  them  again  and  the  witnesses 
are  alive  at  the  time  of  such  notice.  Peshine  v. 
Shepperson,  17  Gratt  472, 94  Am.  Dec.  4(18. 

b.  Objection  First  Made  on  Appeal.— it  is  too  late  to 
urge  as  an  objection  that  certain  depositions  were 
taken  after  the  master's  report  was  filed,  when  it 
appears  by  the  record  that  the  cause  was  finally 
heard  below  on  the  report  of  the  master,  and  also 
on  such  depositions,  without  objection.  Hunter  v. 
Robinson,  6  W.  Va.  272. 

Where  no  objection  was  made  to  the  use  of  a 
deposition  in  the  court  below,  objections  to  the 
competency  of  the  witness  cannot  be  raised  for  the 
first  time  in  the  appellate  court  Baxter  v.  Moore, 
6Lieigh219;  Simmons  v.  Simmons'  Adm'r,  88  Gratt 
461.    See  eonlra.  Rose  v.  Brown.  11  W.  Va.  122. 

It  is  too  late  to  object  to  a  deposition  for  the  first 
time  in  the  appellate  court,  where  it  was  read  with- 
out objection  in  the  court  below.    Burkholder  v. 


Liudlam.  SO  Gratt  266.  82  Am.  Rep.  868;  Dickenson  v. 
Davis.  2  Leigh  401. 

Where  a  deposition  in  a  chancery  suit  is  taken  sub- 
ject to  all  just  exceptions,  tl^e  court  should  examine 
and  decide  the  question  of  competency,  although  no 
exception  is  made  to  the  deposition:  and  if  on  appeal 
the  appellate  court  finds  the  deposition  incompetent 
it  will  disregard  it    Beverley  v.  Brooke.  2  Leigh  426. 

Where  no  objection  was  made  to  the  reading  of  a 
deposition  In  the  court  below,  the  witness  being  com- 
petent it  is  too  late  to  raise  an  objection  in  the 
appellate  court    Linsey  v.  McGannon,  9  W.  Va.  164. 

Presuniptlon  as  to  Notice.— The  certificate  of  a  com- 
missioner who  took  a  deposition  did  not  state  that  it 
was  taken  pursuant  to  notice,  and.  though  the  depo- 
sition was  excepted  to  for  lack  of  a  commission  and 
for  failure  of  the  certificate  to  state  the  names  of  the 
parties,  no  exception  was  taken  to  it  in  the  lower 
court  for  want  of  notice.  HOd,  that  although  there 
was  no  notice  or  evidence  of  notice  in  the  record, 
the  objection  for  want  of  notice  could  not  be  taken 
in  the  appellate  court  Steptoe  v.  Read,  19  Gratt  1 ; 
Hill  V.  Bowyer.  18  Gratt  864;  Coffman  v.  Sangston, 
21  Gratt  288. 

Where  no  objection  was  made  in  the  lower  court 
to  the  reading  of  depositions  in  an  action  for  divorce, 
on  the  ground  of  insufllcient  notice,  no  such  objec- 
tion can  be  raised  for  the  first  time  on  appeal. 
Brown  v.  Brown  (Va.),  24  S.  E.  Rep.  288. 
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I.  Personal  Representatives— Receiving  Confederate 
Cnrrency.*— A  personal  representative  is  not  war- 
ranted in  receiving  a  specie  debt  due  to  the  deced- 
ent's estate  in  a  greatly  depreciated  currency,  such 
as  was  Confederate  currency  in  May  and  July  1888, 
unless  there  be  something  in  the  condition  of  the 
debt  or  in  the  state  of  the  demands  of  creditors  or 
legatees  of  the  estate,  or  otherwise,  which  makes 
it  the  interest  of  the  estate  that  the  debt  should  be 
so  received. 

a.  Sane— Sane— Bond  Debts— Statute  of  Llnltattons. 
—Under  the  circumstances  bonds  of  P  paid  off  by 
M,  and  held  by  him,  continue  to  be  bond  debts,  and 
not  barred  by  the  statute  of  limitations. 

*Personai    Representative  —  Recelvlnir    Confederate 

rioney.— On  this  point,  see  Peters  v.  Neville's  Trustee. 
28  Gratt  667,  citing  the  principal  case.  And  see 
Hannah's  Adm'r  v.  Boyd,  26  Gratt  892;  Mills  v. 
Mills,  28  Gratt  600;  WiUiams'  Adm'rs  v.  Skinker,  26 
Gratt  607;  Kirby  v.  Goody koontz,  26  Gratt  298,  and 
note\  Campbell's  Ex'ors v.  Campbell's  Ex'or.  22 Gratt 
648.  886;  Crawford  v.  Shover.  29  Gratt  81:  Crickard's 
Ex'or  V.  Crickard's  Legatees,  26  Gratt  410;  Patteson 
V.  Bondurant's  Ex'ors,  80  Gratt  94,  and  foot-note: 
Sharpe's  Ex'or  v.  Rockwood,  78  Va.  24;  Leake's  Ex'or 
V.  Leake,  76  Va.  801 ;  Carter  v.  Dulaney.  80  Gratt  192, 
and  naU;  Cole's  Committee  v.  Cole's  Adm'r.  28  Gratt 
866;  Purdie  v.  Jones,  82  Gratt  827;  Ferguson  v.  Epes, 
77  Va.  499;  McClure,  Adm'r,  v.  Johnson,  14  W.  Va.  482, 
and  cases  cited ;  Omohundro's  Ex'or  v.  Omohundro, 
27  Gratt  824.  and  note;  Bedinger  v.  Wharton,  27 Gratt 
867,  and  note.  See  also,  Taylor  v.  Lancaster,  88  Gratt 
1;  Staples  v.  Staples,  24  Gratt  225:  Myers'  Ex'or  v. 
Zetelle.  21  Gratt  788:  Williams'  Adm'rs  v.  Skinker.  25 
Gratt  507:.  Llngle  v.  Cook,  82  Gratt  288;  Walker's 
Ex'or  V.  Page.  21  Gratt  680. 
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3.  S«iiie~-Sale  by.— M  dies  In  NOYcmber  1861,  and  by 
his  will  directs  certain  land  to  be  sold.  It  is  valued 
in  December  by  commissioners  at  eisrht  dollars  per 
acre;  and  the  administrator  c.  t  a.  sells  it  within 
sixty  days  at  private  sale,  the  greater  part  at  ten 
dollars,  and  the  rest  at  eirht,  and  the  purchaser 
pays  the  purchase  money,  some  of  it  before  it  is 
due,  and  takes  the  receipts  of  the  administrator 
for  the  payments:  but  the  land  is  not  conveyed 
to  him.  The  parties  act  in  arood  faith  in  the  trans- 
action. The  sale  is  valid,  and  the  purchaser  is 
entitled  to  a  conveyance  of  the  land,  without  any 
conditions  to  be  imposed  upon  him. 

4.  SaoM.  —  An  administrator  out  of  Confederate 
moneys  collected  by  him  in  the  course  of  his  ad- 
ministration, pays  off  specie  debts  of  h|8  decedent 
He  is  to  be  credited  in  the  settlement  of  his  ac- 
count with  the  debts  so  paid  at  their  nominal 
amount 

5.  Practioe-rDecrae— Partial  Reversal.*— There  is  a 
decree  affainst  an  administrator  and  his  sureties; 
and  on  appeal  by  plaintiffs  the  decree  Is  reversed, 
and  the  administrator  is  held  liable  for  a  lararer 
amount  than  was  decreed  against  him;  though 
the  decree  is  also  reversed  in  favor  of  a  purchaser 
of  land  from  the  administrator.  Whilst  the  appel- 
late court  reverses  the  decree  so  far  as  it  is  erro- 
neous, it  will  affirm  It  so  as  to  continue  the  lien  of 
the  decree  for  the  security i>ro  tanto  of  the  amounts 
which  may  be  found  due  by  the  parties  respec- 
tively, affainst  whom  the  said  decree  was  ren- 
dered. 

98  *Samuel   P.    R.'   Moorman,    of   the 

county  of  Bedford,  departed  this  life 
in  October  or  November  1861,  leaving  sur- 
viving him,  his  widow  and  three  children. 
He  left  a  will  which  had  been  made  on  the 
3d  of  November  1852,  by  which,  after  di- 
recting the  payment  of  his  just  debts,  he 
gave  to  his  widow,  for  her  life,  the  tract  of 
land  on  which  he  lived,  and  another  adjoin- 
ing, with  all  the  stock,  provender,  furni- 
ture, plantation  tools,  wagons,  horses,  &c., 
and  six  negroes  which  she  should  select, 
and  two  hundred  dollars.  The  rest  of  his 
estate,  except  his  slaves,  he  directed  to  be 
converted  into  money;  which,  with  the 
negroes  remaining  after  his  wife's  selection, 
he  directed  to  be  divided  equally  among  his 
children ;  with  certain  directions  it  is  not 
necessary  to  state. 

This  will  was  admitted  to  probate  in  the 
county  court  of  Bedford,  on  the  25th  of  No- 
vember 1861,  and  the  testator  not  having 
named  an  executor,  at  the  December  term 
of  the  court  James  f^.  Johnson  qualified  as 
administrator  with  the  will  annexed ;  and 
Wilson  Peters  and  three  others  were  ap- 
pointed to  appraise  the  estate,  in  current 
money,  and  divide  the  slaves.  These  com- 
missioners made  their  report  to  the  January 
term  1862  of  the  court:  This  report  shows 
that  they  valued  the  tract  of  land  left  to 
the  widow  at  ten  dollars  per  acre,  a  tract 
stated  to  contain  three   hundred   and   fifty- 

*Decree— Partial  Reversal.— As  to  this  point  see 
Shepherd's  Adm'r  v.  Chapman,  83  Va.  215,  2  S.  E.  Rep. 
278,  cltiufiT  the  principal  case,  and  Knifouff  v.  Hen- 
dricks, 2  Oratt  212.  See  Grafton  &  G.  R.  Co.  v.  Davis- 
son,  46  W.  Va.  12,  29  S.  E.  Rep.  1028,  citiuff  the 
principal  case. 


six  acres,  at  eight  dollars  per  acre,  and  a 
house  and  lot  in  the  town  of  Lriberty  at 
$1,500. 

In  f^ebruary  1866  John  M.  Moss  and  his 
wife,  who  was  a  daughter  of  Mrs.  Richey, 
one  of  the  children  of  Samuel  P.  R.  Moor- 
man, who  had  died  since  his  death,  and 
Charles  P.  Moorman,  by  his  guardian,  in- 
stituted a  suit  in  equity  in  the  Circuit  court 
of  Bedford  county,  against  James  F.  John- 
son, as  administrator  with  the  will  annexed 
of  Samuel  P.  R.  Moorman,  deceased,  and 
his  sureties  in    his   official  bond,  and 

99  the  purchasers  from  *Johnson  of  the 
tract  of  land  of  three   hundred   and 

fifty-six  acres,  and  the  house  and  lot,  asking 
for  a  settlement  of  his  administration  ac- 
count ;  and  that  the  sales  of  said  real  estate 
might  be  set  aside,  on  the  grounds  that 
they  were  not  sold  at  public  auction,  and 
were  sold  for  inadequate  prices,  and  for  a 
depreciated  currency. 

A  comniissioner  was  directed  to  settle  the 
accounts  of  the  administrator;  and  he  re- 
turned his  report ;  to  which  the  plaintiffs 
filed  several  exceptions :  but  the  subject  of 
only  two  of  these  were  considered  by  this 
court.  The  first  of  these  is  to  a  credit  al- 
lowed the  administrator  for  a  large  sum 
paid  to  him  by  Wesley  Peters  in  Confederate 
currency  in  1863,  in  satisfaction  of  a  debt 
due  from  Peters  to  Moorman,  for  money 
advanced  for  him  in  the  years  1852  and  1853. 
The  second  was,  to  the  crediting  the  ad- 
ministrator, at  their  nominal  amount,  for 
payments  of  ante- war  debts  made  by  him 
in  Confederate  currency,  which  the  creditors 
received  at  par.  The  facts  in  relation  to 
these  questions  are  sufficiently  stated  by 
Judge  Moncure,  in  his  opinion. 

In  relation  to  the  real  estate  sold  by  the 
administrator,  it  appeared  that  the  house 
and  lot  in  Liberty  had  been  sold,  the  whole 
purchase  money  paid,  and  the  property  con- 
veyed by  the  administrator  to  the  purchaser. 
That  the  tract  of  land  had  been  sold  early 
in  1862,  to  Thomas  Holland,  much  the  larger 
part  of  it  for  ten,  and  the  remainder  for 
eight  dollars  per  acre ;  and  that  the  purchase 
money  had  been  paid,  and  Holland  had  the 
administrator's  receipts  for  the  payments; 
but  a  deed  had  not  been  made  to  him.  The 
facts  in  relation  to  this  sale  are  also  stated 
in  the  opinion  of  Judge  Moncure. 

When  the  cause  came   on  to  be  heard,  the 

court  sustained  some  of  the  exceptions,  but 

not  those  above   mentioned ;  and  the  report 

being    reformed    in    accordance    with    his 

views,  showing  the   amount  due  from 

100  the  *administrator   to   the  widow  and 
each  of  two  of  the  children,  the  other 

having  received  advancements  to  a  larger 
amount  in  the  life  time  of  her  father,  the 
court,  on  the  6th  day  of  May  1868,  made  a 
decree  in  their  favor,  according  to  the  re- 
port. And  holding  that  the  evidence  showed 
that  the  land  purchased  by  Holland  was 
worth  all  that  he  gave  for  it,  in  good  money, 
and  that  he  not  having  gotten  a  deed  con- 
veying it  to  him,  he  would  require  the  aid 
of  a  court  of  equity  to  perfect  his  title,  and 
terms   might   therefore    be    imposed    upon 
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him,  gave  him  the  option  to  take  the  land 
at  the  price  he  contracted  for,  scaling*  his 
payments  at  the  time  they  were  made,  and 
he  paying  the  additional  sum  of  $1,548  76 
cents;  or  of  surrendering  the  land,  and 
receiving  back  the  scaled  value  of  the  money 
he  had  paid,  and  accounting  for  rents  and 
profits.  From  this  decree  Moss  and  wife 
and  the  other  legatees  applied  to  this  court 
'  for  an  appeal ;  which  was  allowed. 

Wm.  and  Jno.  M.  Daniel,  for  the  appel- 
lants. 

Kean  and  J.  F.  Johnson,  for  the  appel- 
lees. 

Moncure,  P.  There  are  four  assignments 
of  error  in  this  case,  three  of  them  made 
by  the  counsel  of  the  appellants  in  the  pe- 
tition of  appeal,  and  one  of  them  by  the 
counsel  of  the  appellee,  Holland,  in  his 
printed  argument.  I  will  first  consider 
those  of  the  appellants. 

1st.  They  assign  as  error,  that  a  certain 
debt  due  to  the  testator,  Samuel  P.  R. 
Moorman,  at  his  death,  by  one  Wesley 
Peters,  and  collected  by  the  administrator, 
James  F.  Johnson,  in  May  and  July  1863, 
was  charged  to  the  administrator,  in  the 
settlement  of  his  accounts,  at  the  scaled 
value  of  so  much  Confederate  currency  at 
the  time  it  was  received,  instead  of  being 
charged  to  him   at   its   nominal   amount  in 

good  money. 
101  *A   personal  representative    is    not 

warranted  in  receiving  a  specie  debt 
due  to  the  decedent's  estate  in  a  greatly 
depreciated  currency — depreciated  to  the 
extent  to  which  it  was  depreciated  when 
the  money  was  received  by  the  representa- 
tive in  this  case — unless  there  be  something 
in  the  condition  of  the  debt,  or  in  the  state 
of  the  demands  of  creditors  or  legatees  of 
the  estate,  or  otherwise,  which  makes  it  to 
the  interest  of  the  estate  that  the  debt  should 
be  so  received.  In  this  case  it  is  not  pre- 
tended that  the  debtor,  Wesley  Peters,  was 
not  perfectly  solvent,  and  likely  to  continue 
so,  at  the  time  his  debt  was  received  by  the 
administrator  of  the  creditor;  nor  that 
the  collection  of  the  debt  was  required  for 
the  purpose  of  being  paid  to  creditors  or 
legatees  of  the  deceased.  The  money  was 
not,  in  fact,  paid  to  creditors  or  legatees 
after  it  was  received  by  the  administrator, 
but  was  either  used  by  him  for  his  own 
purposes,  or  remained  in  his  hands  until 
after  the  war ;  on  which  subject  there  seems 
to  be  no  evidence  in  the  record.  Where, 
then,  was  the  necessity  or  propriety  of  re- 
ceiving it  in  a  depreciated  currency— depre- 
ciated, it  is  said,  to  the  extent  of  S}4  to 
one,  as  compared  with  gold?  How  was  the 
estate  benefited  thereby? 

The  only  way  in  which  it  is  claimed  by 
the  administrator  that  the  estate  was  bene- 
fited by  this  transaction,  is,  that  a  large 
portion  of  the  debt  due  by  Peters,  to  wit, 
§3,360  38  cents,  was  a  simple  contract  debt 
barred  by  the  statute  of  limitations;  and 
payment  of  it  could  not,  therefore,  be  co- 
erced ;  and  that  the  administrator  was  en- 


abled to  collect  that  part  of  the  debt,  and  a 
balance  of  $1,786  66  cents,  only  by  agreeing 
to  receive,  and  actually  receiving,  both 
amounts,  $5,147  04  cents,  in  Confederate 
currency. 
The  appellants'  counsel  arg^e,  very 
strongly,  to  show  that  even  if  a  large 

102  portion  of  the  debt  was,  in  fact,  *barred 
by  the  statute  of  limitations,  and  would 

not  have  been  paid  otherwise  than  in  Con- 
federate currency,  still  there  was  a  balance 
of  the  debt  remaining  due  in  specie  greatly 
estceeding  the  scaled  value  of  the  whole 
amount  of  Confederate  currency  received 
from  the  debtor  in  payment  of  the  debt ;  so 
that,  even  in  that  view,  the  administrator 
was  guilty  of  a  devastavit  in  making  the 
arrangement  which  he  did. 

Without  considering  and  expressing  an 
opinion  upon  that  matter,  however,  I  will 
proceed  to  consider  other  grounds  which 
they  take  in  their  argument,  viz:  1st,  that 
no  portion  of  the  debt  due  by  Peters  was, 
in  fact,  barred  by  the  statute  of  limitations ; 
and  2dly,  that  if  the  statute  were  applicable 
to  any  portion  of  the  debt,  it  does  not  ap- 
pear that  the  debtor  would  have  availed 
himself  of  the  defence  of  the  statute,  if  the 
administrator  had  not  been  willing  to  re- 
ceive payment  of  the  debt  in  Confederate 
currency.         ^ 

The  portion  of  the  debt  referred  to,  is  the 
amount  due  upon  three  bonds  of  Wesley 
Peters  and  A.  C.  Rucker  to  Wm.  B.  Preston, 
commissioner,  &c.,  for  $858  14  cents  each, 
dated  the  27th  day  of  August  1851,  payable, 
one  of  them  on  or  before  the  27th  day  of 
February  1852,  another  on  or  before  the 
27th  day  of  August  1852,  and  the  other  on 
or  before  the  27th  day  of  February  1853. 
These  bonds  were  due  by  Wesley  Peters; 
and  by  an  arrangement  between  him  and 
the  testator,  S,  P.  R.  Moorman,  they  were 
taken  up  by  the  latter  for  the  former  as  they 
fell  due.  On  each  of  the  bonds  is  endorsed 
a  receipt,  dated  about  the  time  of  its  ma- 
turity, for  the  amount  of  the  bond  in  full, 
received  of  S,  P.  R.  Moorman,  and  signed 
by  *'Wm.  B.  Preston,  Ex,  E.  H.  Preston, 
dec'd,"  or  **Wm.  B.  Preston,  Com."  On 
the  second  bond  is  a  credit  endorsed  in  these 
words:  *'The  within  bond  is  entitled  to  a 
credit  of  $531  92,    Aug.    27th,    1852." 

103  *This  payment  was  no  doubt  made  by 
the  debtor  to  Moorman,  as  the  receipt 

endorsed  on  that  bond  is  dated  two  days 
before  the  date  of  said  credit,  a(nd  is  for 
the  amount  of  the  bond  in  full.  These 
bonds  remained  in  the  possession  of  Moor- 
man until  his  death,  and  in  the  possession 
of  Moorman's  administrator  until  the  set- 
tlement between  him  and  Peters,  when  they 
were  delivered  to  Peters.  There  cannot  be 
a  doubt,  I  think,  but  that  they  were  consid- 
ered by  all  parties  concerned,  as  the  still 
subsisting  bonds  of  Peters,  after  they  were 
taken  up  for  him  by  Moorman;  and  the 
only  eifect  of  the  transaction,  so  far  as  con- 
cerned Peters,  was,  that  thereafter  Moorman 
was  to  be  his  bond  creditor  instead  of  Pres- 
ton ;  in  other  words,  to  substitute  Moorman 
in  the   place   of  Preston,    as  the  obligee  of 
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the  bond.  The  same  thing,  in  eifect,  might 
have  been  accomplished  by  an  assignment 
without  recourse  by  Preston  to  Moorman. 
The  receipt  was,  of  **S.  P.  R.  Moorman,** 
not  of  ** Wesley  Peters,  through  S.  P.  R. 
Moorman.**  The  bonds  were  not  given  up 
by  Moorman  to  Peters  to  be  cancelled,  but 
were  continued  to  be  held  by  Moorman  as 
still  subsisting  bonds.  Moorman  took  no 
new  note  or  bond  of  Peters,  or  any  other 
evidence  of  the  debt  than  the  old  bonds 
themselves,  with  the  receipts  endorsed 
thereon,  showing  his  title  to  them.  Would 
he  have  so  acted  if  he  had  not  regarded  the 
bonds  as  due  to  him,  after  he  paid  the  amount 
to  Preston?  He  might,  at  his  own  costs,  and 
for  his  own  use,  have  sued  upon  the  bonds 
in  Preston's  name,  'indemnifying  Preston 
against  the  costs  of  the  suit.  Wesley 
Peters,  whose  deposition  was  taken  by 
Moorman's  administrator,  therein  confirms 
the  foregoing  view  of  the  transaction  be- 
tween himself  and  Moorman.  He  explains 
the  reason  which  induced  Moorman  to  take 
up  the  bonds,  and  which  need  not  be  re- 
peated   here.      In    answer    to    a    question 

propounded   to  him  by  the  plaintiff* s 
104      counsel:  ***Did  you  not  consider  that 

the  amount  you  owed  him  on  account 
of  these  bonds,  was  evidenced  by  them — 
and  did  you  not,  in  fact  regard  your  obli- 
gation to  pay  the  bonds  as  merely  trans- 
ferred from  Preston  to  Moorman — or,  in 
other  words,  did  you  not  regard  Moorman 
as  an  assignee  of  the  bonds?** — he  answered : 
*'When  I  gave  these  bonds  I  expected  to 
pay  them;  and  while  Mr.  Moorman  paid 
them  off  for  me,  of  course  I  felt  bound  to 
Mr.  Moorman;  and  I  considered  that  Mr. 
Moorman  would  hold  the  bonds  until  I  paid 
them  off ;  then,  when  I  paid  them  off,  I  did 
not  expect  to  hear  of  them.  I  did  look  upon 
him  as  holding  the  bonds  against  me.  As 
to  Mr.  Moorman's  being  an  assignee,  I 
thought  nothing  about  it.  I  expected  Mr. 
Moorman  to  pay  the  bonds  and  hold  them ; 
and  whenever  I  got  able  I  was  to  pay  him.** 
In  answer  to  another  question  put  to  him 
by  the  plaintiffs*  counsel,  he  said:  **There 
were  other  transactions  between  us  (Moor- 
man and  himself)  besides  the  bonds;  and 
there  was  a  running  account  kept  between 
us.  I  regarded  the  indebtedness  on  account 
of  the  bonds  as  a  separate  transaction,  be- 
cause {here  was  no  entry  or  any  account 
made  of  that  sort.  I  considered  that  he 
held  those  bonds  against  me.  I  considered 
that  I  owed  him  that  amount  of  money." 
In  regard  to  an  item  of  $958  96,  charged  in 
his  account  with  Moorman,  as  having  been 
paid  to  the  latter  May  15,  1857,  he  said: 
Moorman  **was  to  credit  me  with  said 
amount  on  my  land  bonds.**  C.  C.  Peters, 
whose  deposition  was  taken  by  the  plain- 
tiffs, says:  **The  statement  shown  to  me 
is  in  my  hand-writing,  and  I  made  it.  My 
recollection  is,  that  Wesley  Peters  had 
purchased  land  of  Wm.  B.  Preston,  Commis- 
sioner, to  sell  lands  of  Elisha  H.  Preston, 
dec'd,  and  had  executed  his  bonds  to  Preston 
for  the  purchase  money.  When  the  bonds 
became    due,    he,  Peters,    was  not  ready  to 


pay  them.  Samuel  P.  R.  Moorman 
105  *paid  the  bonds  to  Preston,  and  held 
them;  and  the  $958  96  was  to  be  cred- 
ited on  those  bonds.  I  have  no  recollection 
as  to  the  time  of  payment,  but  suppose  it 
was  as  stated  on  the  paper,  from  my  cer- 
tificate.*' The  statement  above  referred  to 
is  returned  with  the  deposition.  Under  the 
item  of  **1857,  May  15,  to  cash  paid  you 
$958  96,"  is  the  certificate  of  C.  C.  Peters, 
in  these  words:  **I  was  present  on  the 
above  date,  and  the  understanding  was, 
that  the  amount  $958  96  was  to  be  entered 
as  a  credit  to  the  said  Peters'  land  bond  to 
Moorman.     C.  C.  Peters." 

I  think,  therefore,  that  these  bonds  were 
not  discharged  by  the  payment  of  the 
amounts  of  them  by  Moorman  to  Preston, 
but  enured  thereafter  to  the  benefit  of 
Moorman,  who  thereby  became,  not  a  sim- 
ple contract,  but  a  specialty  creditor  of 
Wesley  Peters;  and  whose  claim  on  that 
account  was  not  barred  by  the  statute  of 
limitations  when  it  was  settled  with  his 
administrator  by  Peters,  as  aforesaid. 

After  expressing  the  foregoing  opinion, 
it  is  hardly  necessary  to  say  any  thing 
upon  the  other  ground  above  mentioned, 
that  if  the  statute  were  applicable  to  any 
portion  of  the  debt,  it  does  not  appear  that 
the  debtor  would  have  availed  himself  of 
the  defence  of  the  statute  if  the  adminis- 
trator had  not  been  willing  to  receive  pay- 
ment of  the  debt  in  Confederate  currency. 
If  a  portion  of  the  debt  had  been  actually 
barred  by  the  statute,  and  Wesley  Peters 
had  refused  to  pay  it  except  in  Confederate 
currency,  and  had  threatened  to  plead  the 
statute  if  sued  for  the  debt,  the  administra- 
tor would,  doubtless,  have  been  warranted 
in  receiving  at  least  that  portion  of  the  debt 
in  Confederate  currency.  But  it  is  not  pre- 
tended that  he  ever  said  one  word  about  any 
portion  of  the  debt  being  barred  by  the  stat- 
ute ;  much  less  that  he  ever  threatened  to 
plead  the  statute,  if  sued  for  the  debt ; 
*and  there  can  be  no  doubt  but  that 
he  considered  his  bonds  to  be  in  full 
force,  for  the  security  and  indemnity  of 
Moorman,  for  the  money  paid  by  him  in 
taking  them  up;  and  that  he  would,  if  re- 
quested, have  renewed  his  bonds  to  Moor- 
man for  the  same  amount.  Not  a  word  is 
said  in  the  answer  of  the  administrator 
about  any  objection  by  Peters  to  the  pay- 
ment of  any  portion  of  his  debt  on  account 
of  its  being  barred  by  the  statute  of  limita- 
tions ;  and  no  question  is  asked  him  on  that 
subject  on  either  of  his  two   examinations. 

I  am,  therefore,  of  opinion  that  the  Circuit 
court  erred  in  scaling  the  amount  received 
by  the  administrator  of  Moorman,  in  dis- 
charge of  the  debt  due  from  Wesley  Peters ; 
and  that,  instead  of  doing  so,  that  court 
should  have  held  him  liable  for  the  whole 
amount  received,  as  if  it  had  been  good 
money. 

2d.  The  next  ground  of  error  assigned  by 
the  appellants,  is,  that  the  administrator, 
in  the  settlement  of  his  account  with  the 
estate  of  his  testator,  was  allowed  credit 
for    the    full    amount   of    the    Confederate 
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money  paid  by  him  in  discharg'e  of  certain 
debts  due  by  the  estate,  instead  of  the  scaled 
value  of  such  money ;  the  appellants  con- 
tending* that  only  such  value  oug-ht  to  have 
been  allowed,  though  the  said  debts,  or 
most  of  them,  were  specie  debts. 

Clearly  there  is  no  error  in  the  decree  of 
the  Cirpuit  court  in  this  respect.  These 
payments  were  made  out  of  0>nfederate 
money  received  by  the  administrator  on 
account  of  the  estate.  If  it  was  improperly 
received  its  being  applied  at  par  to  the 
payment  of  debts  which  might  have  been 
demanded  in  specie,  made  it  as  valuable  to 
the  estate  as  if  it  had  been  specie ;  and  thus 
prevented  any  loss  to  the  estate,  from  the 
act  of  the  administrator  in  receiving  such 
money.  If  it  was  properly  received,  then 
the  money  of  the   estate   was  applied 

107  to  the   payment  *of  the  debts  of  the 
estate,    which   of   course    was  right; 

and  the  estate  was  thus  benefited  by  the 
payment  of  its  specie  debts  in  its  own  de- 
preciated currency  at  par. 

3d.  The  last  ground  of  error  assigned  by 
the  appellants,  is,  that  the  Circuit  court, 
by  its  decree,  instead  of  holding  the  appel- 
lee, Thomas  Holland,  liable  in  good  money 
for  the  price  agreed  to  be  given  for  the  land 
bougfht  by  him  of  the  administrator,  gave 
him  an  election  to  take  the  land  on  those 
terms,  or  to  rescind  the  sale,  and  receive 
out  of  the  proceeds  of  a  resale  of  the  land 
the  value  of  the  Confederate  money  paid  by 
him  for  the  land. 

It  will  follow,  from  what  I  am  about  to 
say  in  regard  to  the  error  assigned  in  the 
brief  of  the  counsel  of  the  appellee,  Holland, 
that  I  am  of  opinion  that  the  appellants' 
third  and  last  ground  of  error  is  not  well 
founded.     I,  therefore,  proceed  to  consider: 

4thly.  The  ground  of  error  assigned  by 
the  appellee,  Holland.  That  error  is,  that 
the  Circuit  court,  instead  of  making  the 
decree  which  it  did,  in  regard  to  his  pur- 
chase of  the  land,  ought  to  have  decreed 
that  the  administrator,  Johnson,  should 
execute  and  deliver  to  him  a  deed  with  spe- 
cial warranty,  conveying  to  him  in  fee 
simple  the  tract  of  land  aforesaid. 

The  testator  by  his  will,  after  making 
provision  out  of  his  estate  for  his  wife — 
having  first  charg-ed  it  with  the  payment  of 
his  debts — directs!  that  the  remaining  part 
of  his  estate,  except  the  negroes,  should  be 
converted  into  money ;  which,  with  the  re- 
maining* negroes,  after  his  wife's  selection, 
should  be  divided  into  three  equal  parts ; 
one  part  to  be  placed  in  the  hands  of  Achil- 
les H.  Moorman,  as  trustee  for  the  benefit 
of  his  daughter,  Sarah  J.  Richey,  and  her 
children;  and  the  other  two  parts  to  be 
placed   in   said  Moorman's  hands,  as 

108  gnaidian    *for    his     daughter     Mary 
James  Moorman,  and  his  son  Charles 

Pleasant  Moorman.  The  will  is  dated  No- 
vember 3d,  1852.  The  testator  died  in  Oc- 
tober or  November  1861,  and  his  will  was 
admitted  to  probate  November  25th,  1861 ; 
and  his  administrator  qualified  December 
3d,  1861.  The  inventory  and  appraisement 
of  the  estate,  real  and   personal,  was  made 


on  the  27th  of  December,  1861 ;  and  on  the 
same  day  the  slaves  were  divided  according 
to  the  will,  by  the  same  persons  who  ap- 
praised the  estate,  and  who  had  also  been 
appointed  commissioners  to  make  the  said 
division.  On  the  same  day,  also,  the  per- 
ishable estate  was  sold  by  the  administrator. 
The  land  afterwards  sold  to  Holland  was 
appraised  at  $8  per  acre.  The  appraisement 
was  ordered  to  be  made  in  current  money, 
and  was  made  accordingly :  current  money 
at  that  time  being*  State  bank  notes  and 
Confederate  States  treasury  notes.  The 
administrator  was  present  at  the  appraise- 
ment; and  then  took  Wesley  Peters  aside 
and  told  him  if  he  would  sell  t]ie  land  in 
question  at  $8  per  acre,  the  appraisement 
price,  to  do  so ;  that  he,  the  administrator 
Johnson,  was  confined  in  Richmond  (being 
a  member  of  the  State  Senate)  and  could 
not  attend  to  it,  and  would  be  glad  for 
Peters  to  assist  him  in  selling  it.  Very 
soon  thereafter  a  negotiation  was  com- 
menced by  Holland,  by  letter,  with  John- 
son, and  afterwards  carried  on  in  person 
with  Peters,  until  the  26th  of  February  1862, 
just  two  months  after  the  appraisement, 
when  a  sale  was  effected  by  Peters  for 
Johnson  to  Holland,  with  the  knowledge 
and  approval  of  the  testator's  widow,  and 
with  the  sanction  of  Johnson,  at  ten  dollars 
per  acre  for  280  acres,  being  the  larger  por- 
tion of  the  said  land.  One  thousand  dollars 
of  the  purchase  money  was  paid  in  hand, 
in  current  money,  and  the  balance  was  to 
be  paid,  one-half  on   the   first  of   January 

1863,  and  the  other  half  on  the  first  of 
109      January  *1864.    For  the  cash  payment, 

a  receipt  was  given  on  the  same  26th 
of  February,  1862,  by  Johnson,  as  adminis- 
trator. Shortly  thereafter,  the  residue  of 
said  tract  of  land,  84^  acres,  was  sold  to 
said  Holland  at  $8  per  acre ;  and  on  the  24th 
of  November  1862  the  residue  of  the  purchase 
money  of  the  whole  tract  $2,159,  was  paid 
by  the  purchaser  to  the  administrator,  who 
thereupon  executed  a  receipt  in  full  for  the 
purchase  money  of  both  portions  of  the  said 
tract ;  the  deferred  instalments  of  the  first 
portion  being  thus  paid  in  advance.  The 
quantity  of  that  .portion  turned  out  to  be 
2483^  acres,  instead  of  280  acres,  as  men- 
tioned in  the  first  receipt;  which  reduced 
the  amount  afterwards  paid  to  that  extent. 
No  conveyance  was  executed  by  the  admin- 
istrator to  Holland,  during  the  war;  no 
doubt  because  the  parties  were  seldom  if 
ever  together;  Johnson  being  generally  in 
Richmond,  attending  to  his  duties  in  the 
Senate,  and  Holland  probably  at  his  resi- 
dence on  the  said  land,  which  was  situated 
in  a  part  of  the  county  remote  from  the 
court-house,  or  perhaps  in  the  military  serv- 
ice of  the  country.  At  all  events,  there 
can  be  no  doubt  but  that  the  administrator 
would,  at  any  time  when  requested  by  Hol- 
land, have  executed  a  conveyance  of  the 
land  to  him;  and  Holland  knowing  that 
fact,  and  having  possession  of  the  two 
receipts  aforesaid,  which  showed  that  he 
was  entitled  to  a  deed,  therefore  delayed 
making   a   request    for    one  until  after  the 
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war.  Now  the  question  is,  whether  he  is 
entitled  to  demand  a  deed  for  the  land,  or 
whether  he  can  be  subjected,  either  to  the 
terms  which  the  appellants  insist  should  be 
imposed  upon  him,  or  to  the  terms  imposed 
upon  him  by  the  decree  of  the  Circuit  court? 
If  he  had  gotten  his  deed,  as  Brosius,  the 
purchaser  of  the  lot  in  L/iberty  did,  during 
the  war,  his  title  would  have  been  held  to 
be  good,  as  the  title  of  Brosius  was,  by  the 
Circuit  court.     Can  the  mere  accident 

110  of  his  *not  getting  his  deed  during 
the  war,  to  which  he  was  clearly  en- 
titled, and  which  he  could  easily  have 
gotten,  have  the  important  effect  of  pre- 
venting him  from  now  getting  it? 

The  power  of  the  administrator  to  make 
the  sale  was  express  and  unquestionable. 
He  and  his  agent  Peters,  and  the  purchaser 
Holland,  all  acted  in  perfectly  good  faith. 
The  property  could  only  be  sold  at  the  time 
for  current  money,  which  consisted  of  State 
bank  notes  and  Confederate  notes.  The 
currency  was  at  that  time  but  little  depre- 
ciated in  value ;  and  it  was  not  generally 
expected,  if  at  all,  that  there  would  there- 
after be  any  greater  depreciation.  All,  or 
nearly  all,  were  hopeful  that  the  war  would 
soon  end,  and  we  would  then  have  a  better 
and  a  stable  currency.  There  was  no  im- 
propriety in  making  a  sale  of  the  land, 
under  the  circumstances.  It  was  made  as 
soon  as  it  well  could  be  made,  after  the 
qualification  of  the  administrator.  That  it 
was  a  private,  instead  of  a  public  sale, 
makes  no  difference.  The  law  does  not  re- 
quire such  a  sale  to  be  a  public  and  not  a 
private  sale — the  will  being  silent  as  to  the 
manner  of  the  sale.  It  ought  to  be  made  in 
such  manner  as  may  be  most  to  the  advan- 
tage of  the  parties  concerned;  and  we  all 
know  that  a  better  sale  can  sometimes  be 
effected  privately  than  publicly.  The  sale 
was  made  at  a  fair  price,  under  all  the  cir- 
cumstances, regarding  it  as  a  sale  for  cur- 
rent money.  The  land,  just  before  the  sale, 
was  appraised  at  eight  dollars  per  acre,  by 
three  gentlemen  who  were  appointed,  by  the 
county  court  for  the  important  duties  of 
appraising  the  estate  and  dividing  the 
slaves,  and  who  performed  those  duties 
under  oath.  The  presumption  is,  they  were 
very  fit  to  perform  them,  and  their  fitness 
is  not  questioned.  They  were  all  well  ac- 
quainted with  the  land,  and  owned  land 
in  the  same  neighborhood.  They  ap- 
praised the  land  at   eight  dollars  per 

111  *acre,  though  at  least  one  of  them  was 
for  fixing   it   at  a  lower  price.     The 

administrator,  an  eminent  lawyer,  residing 
in  the  county,  and  perhaps  well  acquainted 
with  the  land,  concurred  with  the  appraisers 
in  thinking  that  eight  dollars  was  a  fair 
price,  and  requested  one  of  them  to  aid  him 
in  effecting  a  sale  at  that  price.  In  sixty 
days  a  sale  was  effected  of  most  of  it  at 
ten,  instead  of  eight  dollars  per  acre ;  and 
shortly  thereafter  the  balance  was  sold  at 
eight  dollars,  the  appraisement  price.  This 
evidence  of  the  value  of  the  land  at  that 
time  is  much  more  reliable  than  the  evi- 
dence of  its    value    introduced   on  the  other 


side.  The  evidence  of  witnesses  as  to  the 
value  of  land  during  the  war,  given  after 
the  war  was  over,  and  post  litem  motam, 
cannot  be  much  relied  on,  even  though  the 
witnesses  be  persons  of  good  character  for 
veracity ;  as  is  no  doubt  the  case  here.  But, 
if  we  suppose  that  in  fact  the  land,  at  the 
time  of  the  sale,  was  intrinsically  worth 
more  than  was  gotten  for  it,  yet  if  the  sale 
was  fairly  and  bona  fide  made,  and  especi- 
ally if  it  was  as  good  a  one  as  could  be 
made  at  the  time  and  under  the  circum- 
stances, it  is  unquestionably  valid.  Al- 
though Confederate  money  was  depreciated 
to  some  extent  at  the  date  of  the  sale,  yet 
the  depreciation  was  not  large,  and  there 
was  not  much  difference  between  the  price 
of  land  then  and  before  the  war.  Confed- 
erate money  was,  generally,  current  at  par 
in  payment  of  specie  debts,  and  was  worth 
more  than  its  gold  value  for  the  purposes 
for  which  money  is  ordinarily  used.  If  the 
whole  amount  of  the  purchase  money  had 
been  paid  in  hand,  instead  of  one  thousand 
dollars  only,  on  the  24th  of  i^ebruary  1862, 
I  presume  there  could  have  been  no  doubt 
of  the  propriety  of  the  transaction.  But 
the  balance  was  not  paid  until  the  24th  of 
November  1862,  when  there  was  still  greater 
depreciation  of  the  currency.     Was  it  proper 

in  the  purchaser,  then  to  pay,  and  the 
112      "administrator  then    to   receive,  that 

balance  in  the  then  depreciated  cur- 
rency, at  par?  That  payment  and  receipt 
were  long  in  anticipation  of  the  maturity 
of  the  deferred  instalments  of  the  purchase 
money ;  and  if  they  could  have  been  law- 
fully discharged  at  maturity  in  Confederate 
money,  at  par,  it  was  certainly  a  very  ben- 
eficial arrangement  for  the  estate  that  pay- 
ment in  full  should  be  made  and  received 
on  the  24th  of  November  1862.  Without 
enquiring  whether  the  deferred  instalments 
could  have  been  thus  lawfully  discharged 
at  maturity,  I  think  it  was  perfectly  com- 
petent for  the  parties  to  settle  the  matter  as 
they  did  on  the  24th  of  November  1862.  The 
purchaser  then  paid  the  full  balance  of  the 
purchase  money,  as  claimed  by  the  vendor, 
and  received  from  him  an  acquittance 
therefore ;  which  he  had  full  power  to  give. 
In  this  transaction  both  parties  acted  in 
good  faith.  It  is  not  pretended  that  they  did 
not.  And  upon  the  payment  of  the  balance 
and  the  execution  of  the  receipt  in  full  by 
the  administrator,  Holland  became  entitled 
to  demand  the  execution  and  delivery  of  a 
conveyance  to  him  of  the  legal  title.  The 
administrator  was  thenceforward  seized  of 
the  naked  legal  title,  as  trustee  for  Holland, 
and  could  not  withhold  it  from  him.  No 
terms  could  be  imposed  upon  him  by  a 
court  of  equity  as  a  condition  for  decreeing 
him  the  legal  title,  whenever  he  chose  to 
demand  it.  The  administrator  had  no 
equity  against  him.  He  had  fully  performed 
his  part  of  the  contract,  and  nothing  was 
left  to  be  enforced  against  him,  either  at 
law  or  in  equity.  It  is  only  when  a  party 
is  in  default,  that  equity  can  impose  terms 
upon  him.  Hale  v.  Wilkinson,  21  Gratt. 
75,  90  and  91.     The  purchaser  could  success- 
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fully  defend  himself  in  an  action  at  law 
ag^ainst  him  by  the  administrator,  without 
a  conveyance  of  the  legal  title.  Code,'Ch. 
155,  I  20. 

I  am,    therefore,    of  opinion,    that 

113  the  Circuit  court  *erred  in  its  decree 
in  regard  to  the  purchase  of  land  made 

by  the  appellee  Holland,  of  the  appellee 
Johnson,  administrator  as  aforesaid;  that 
the  said  purchase  was  a  valid  and  legal 
one ;  that  the  terms  of  it  were  fully  per- 
formed on  the  part  of  said  Holland,  who  is 
therefore  entitled  to  have  the  land  conveyed 
to  him  by  the  said  administrator;  that  the 
said  administrator  ought  to  be  charged  in 
the  settlement  of  his  account  with  the 
amount  of  the  purchase  money  of  the  said 
land,  at  the  scaled  value  of  so  much  Con- 
federate currency  at  the  time  it  was  re- 
ceived ;  and  that  the  said  land  should  be 
decreed  to  be  conveyed  to  the  said  Holland, 
in  fee  simple,  by  deed,  with  special  war- 
ranty. 

I  am,  therefore,  for  reversing  so  much  of 
the  said  decree  as  is  in  conflict  with  the 
foreg^oing  opinion,  and  affirming  the  residue 
thereof ;  and  remanding  the  cause  for  further 
Xnroceedings,  in  conformity  with  the  said 
opinion. 

Christian  and  Staples,  Js.,  concurred  in 
the  opinion  of  Moncure,  P. 

Anderson,  J.,  concurred  in  the  results  of 
the  opinion,  and  generally  in  the  opinion ; 
except,  that  he  did  not  think  an,  adminis- 
trator should  be  held  liable  for  receiving 
payment  of  a  debt  due  the  estate  in  Con- 
federate money,  where  it  is  used  or  invested 
for  the  estate.  In  this  case  as  the  admin- 
istrator has  not  so  used  or  invested  it,  he 
should  be  held  liable. 

Bonldin,  J.,  concurred  in  all  the  results 
of  the  opinion ;  but  he  was  not  prepared  to 
concur  in  what  was  said  in  relation  to  the 
application  of  the  statute  of  limitations  to 
the  bonds  of  Peters. 

The  decree  was  as  follows : 

114  *For  reasons   stated  in  writing  and 
filed  with   the  record,    the  court  is  of 

opinion  that  the  appellee,  James  F.  John- 
son, administrator  of  Samuel  P.  R.  Moor- 
man, dec'd,  was  not  warranted  in  receiving 
in  Confederate  money  the  amount  of  the 
debt  due  by  Wesley  Peters  to  the  said  tes- 
tator, depreciated  as  said  money  was  in 
May  and  July  1863,  when  it  was  so  received ; 
and  that  in  the  settlement  of  the  account  of 
the  said  administrator,  instead  of  being 
charged  with  the  scaled  value  of  so  much 
Confederate  currency  as  at  the  time  at  which 
it  was  received,  he  ought  to  have  been 
charged  with  the  par  amount  of  the  said  debt 
and  interest  thereon  in  good  money.  The 
Circuit  court,  therefore,  erred  in  that  re- 
spect. 

The  court  is  farther  of  opinion,  that  the 
sale  of  land  made  by  the  said  administrator 
to  the  defendant  Thomas  Holland,  was  a 
valid  and-  legal  sale ;  that  the  terms  of  it 
were  fuUy  performed  on  the  part  of  said 
Holland,  who  is  therefore  entitled  to  have 
the  land  conveyed  to  him  by  the  said  ad- 
ministrator;   that    the    said    administrator 


ought  to  be  charged,  in  the  settlement  of 
his  accounts,  with  the  amount  of  the  pur- 
chase money  of  the  said  land,  at  the  scaled 
value,  of  so  much  Confederate  currency  at 
the  time  it  was  received ;  and  that  the  said 
land  should  be  decreed  to  be  conveyed  to 
the  said  Holland  in  fee  simple,  by  deed, 
with  special  warranty.  The  Circuit  court, 
therefore,  also  .erred  in  that  respect. 

The  court  is,  therefore,  of  opinion  that 
so  much  of  the  said  decree  of  the  said  Cir- 
cuit court  as  is  in  conflict  with  what  is 
above  declared  is  erroneous ;  and  it  is  de- 
creed and  ordered  that  the  same,  to  that 
extent,  be  reversed  and  annulled,  and  the 
residue  thereof  affirmed ;  and  that  the  ap- 
pellee, James  F.  Johnson,  administrator 
with  the  will  annexed,  of  Samuel  P.  R. 
Moorman,  dec'd,  do,  out  of  the  assets  of  his 
testator  in  his  hands  to  be  administered,  if 

so  much  he  hath— rand  if  not,  then  out 
115      *of   his   own   estate,    and   Albon    A. 

Authur  and  Alexander  Jordan,  his 
securities,  do  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  it  is 
further  decreed  and  ordered,  that  this  cause 
be  remanded  to  the  said  Circuit  court  for 
further  proceeding  to  be  had  therein,  in 
conformity  with  the  foregoing  opinion  and 
this  decree.  And  as  the  amount  due  by  the 
parties  against  whom  the  said  decree  of 
the  Circuit  court  was  rendered,  will  be 
increased  by  the  operation  of  this  decree,  it 
is  further  decreed  and  ordered,  that  any 
lien  which  may  have  been  created  by  the 
said  decree  of  the  Circuit  court  shall  remain . 
in  full  force  for  the  security,  pro  tanto,  of 
the  amounts  which'  may  be  found  .to  be  due 
by  the  parties  respectively  against  whom 
the  said  decree  was  rendered;  and  that  to 
that  extent,  and  for  that  purpose  also,  the 
said  decree  be  affirmed.  And  the  said  par- 
ties are  to  have  credit  for  any  payments 
which  may  be  made  by  them  respectively 
under  the  said  decree,  on  account  of  the 
amounts  which  may  be  found  to  be  due  by 
them,  as  aforesaid. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Bedford  county. 

Decree  reversed. 


116         *Effinger  v.  Kenney,  Trustee. 

November  Term.  1878,  Richmond. 

I.  Supersedeas— Bond  — Reduction  of  Penalty.— Judg- 
ment in  June  1866  in  tbe  Comity  court  July  2Qth, 
1866,  defendant  presents  to  a  Jud^e  of  the  Circuit 
court  his  petition  for  a  supersedeas  to  the  judfirment 
rendered  against  him,  and  the  Judffe  awards  it  and 
fixes  the  penalty  of  the  supersedeas  bond  at  $16,000. 
Afterwards,  on  the  I8th  December  1868,  the  peti- 
tioner applies  to  the  same  judge  to  reduce  the  pen- 
alty of  the  bond;  which  Is  done:  and  the  appeal  is 
perfected.  It  wa^  competent  for  the  judflre  to 
modify  his  first  order:  and  it  did  not  impair  or 
annul  the  petitioner's  risrht  to  the  supersedeas 
which  had  been  awarded  to  him  in  July  1866. 

a.  Evidence— Competency  of.— In  action  of  debt  upon 
a  bond  firiven  for  the  purchase  of  land  at  auction. 
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It  i»  not  competent  for  plain tlfF  to  prove  bis  decla- 
rations not  in  the  hearing  of  the  defendant,  pre- 
scribing different  terms  of  sale  from  those  set  out 
in  the  published  advertisement,  and  announced 
on  the  day  of  the  sale,  unless  shown  to  have  been 
communicated  to  him. 

3.  Bond— Payment— Kind  of  Money.*— Where  a  bond 
for  purchase  of  land  was  executed  March  80th, 
1863,  payable  in  two  years,  in  the  absence  of  any 
thinff  on  the  face  of  the  bond  to  indicate  the  kind 
of  money  in  which  it  was  to  be  paid,  under  the 
statute  there  is  no  presumption  of  law  on  the  ques- 
tion. The  only  presumption  Is  a  presumption  of 
fact,  from  the  circumstances  proved;  and  is  a 
question  for  the  j  ury. 

4.  Same— Same— Confederate  Currency. t— Land  was 
assessed  before  the  war  at  180  per  acre;  and  it  was 
not  worth  more  than  $100  per  acre.  In  March  1863 
it  is  sold  at  auction  by  a  trustee  for  creditors,  and 
bouflTht  by  E  for  1210  per  acre,  nothing  havlnr  been 
said  at  the  sale  as  to  the  kind  of  money  to  be  paid. 
£  pays  two-thirds  of  the  purchase  money  in  cash 
in  Confederate  notes,  and  grives  his  note  for  the 

balance,  payable  in  two  years  with  interest; 
117  and  the  money  paid  Is  ♦received  by  the  cred- 
itors for  ante-war  debts  at  Its  par  value.  This 
money  was  then  at  the  rate  of  five  for  one  of  ffold, 
thou£rh  in  land  sales  it  was  ratinsr  at  two  or  three 
for  one.  It  was  a  Confederate  contract,  and  should 
be  scaled. 

This  case  was  argued  at  the  last  Septem- 
ber term  of  the  court  in  Staunton,  and  was 
decided  at  the  present  term  in  Richmond. 
It  was  an  action  of  debt  in  the  County  court 
of  Rockingham  county,  brought  in  Sep- 
.tember  1865,  by  James  Kenney,  trustee  for 
A.  C.  Bryan,  against  Jacob  P.  Bffinger, 
upon  a  bond  for  $7,607  70-100,  executed  by 
£<ffinger  to  Kenney  for  the  last  payment  of 
a  tract  of  land  sold  by  Kenney  as  trustee 
of  Bryan,  and  purchased  by  Kffinger.  The 
bond  bears  date  on  the  30th  of  March  1863, 
and  was  payable  on  the  30th  of  March  1865, 
with  interest  from  its  date;  and  it  was 
silent  as  to  the  kind  of  money  in  which  it 
was  to  be  paid.  Issue  was  made  up  on  the 
plea  of  payment ;  and  the  cause  was  tried 
in  June  1866. 

There  were  four  exceptions  taken  by  the 
defendant,  during  the  trial  of  the  cause ; 
but  it  is  only  necessary  to  notice  the  third 
and  the  fourth.  Upon  the  motion  of  the 
plaintiff  the  Court  gave  the  following  in- 
structions to  the  jury : 

1st.  If  the  jury  believe  from  the  evidence, 
that  the  true  agreement  of  the  parties  to 
the  bond  on  which  the  suit  is  founded,  was 
that  the  said  bond  was  to  be  paid  in  Con- 
federate States  Treasury  notes,  or  was  given 
with  reference  to  such  notes  as  a  standard 
of  value,  the  same  should  be  liquidated  by 
reducing  the  nominal  amount  due  on  such 
bond,  to  its  true  value  at  the  time  the  said 
bond  was  given,  to  wit:  30th  March  1863. 

*Bond— Payment— Kind  off  Money.— On  this  point,  see 
Walker  v.  Pierce,  21  Qratt.  722,  and  see  Jarrett  v. 
Nickeirs  Adm'rs,  9  W.  Va.  353,  and  Blemev.  Brown's 
Adm'r,  10  W.  Va.  749,  citing-  the  principal  case. 

tConfoderate  Currency.— On  this  point,  see  Moss  v. 
Moorman's  Adm'r,  24  Gratt.  97.  and  note. 


2d.  But  if  the  jury   believe   from  the  evi- 
dence, that  according  to  the  true  agreement 
of  the  parties,  said  bond  was  to  be  paid  in 
such  money  as  the  creditors  of  A.  C.  Bryan 
would  receive,    who   were  not  willing 

118  to  take  Confederate  *money,  then  they 
should    find   the   full   amount  of  said 

bond. 

3d.  The  bond  in  suit  upon  its  face  is  for 
the  payment  of  good  money,  and  unless  the 
defendant  proves  that  the  said  bond  was  to 
be  paid  in  some  other  way,  the  jury  should 
find  for  the  plaintiff  the  whole  amount 
due  upon  said  bond.  To  the  giving  of  these 
instructions  the  defendant  excepted. 

The  defendant  also  asked  the  court  to  give 
the  following  instructions;  which  were 
given : 

1st.  That  no  parol  evidence  is  admissible 
to  add  to,  diminish  or  vary  the  terms  of.  the 
written  terms  of  the  sale  of  the  land  for 
which  the  writing  obligatory  in  the  decla- 
ration mentioned  was  given. 

2d.  That  no  evidence  is  admissible  to 
prove  the  present  value  of  said  land, 
(whether  it  has  appreciated  or  depreciated 
in  value,). to  affect  the  true  or  specie  value 
of  the  land  at  the  time  of  the  sale. 

3d.  That  no  evidence  is  admissible  in  this 
cause,  to  prove  other  verbal  conditions  of 
sale  than  those  embraced  in  the  written 
terms  of  the  sale  on  that  day,  unless  the 
defendant  had  knowledge  thereof,  and  pur- 
chased with  reference  to  such  other  verbal 
terms  and  conditions. 

4th.  If  the  jury  believe  from  the  evidence, 
that  the  writing  obligatory  in  the  declara- 
tion mentioned,  was  payable  in  Confederate 
money,  or  that  it  was  given  with  reference 
to  Confederate  money  as  the  standard  of 
value,  the  jury  must  ascertain  the  true 
value  of  said  writing  according  to  the  value 
of  Confederate  money  at  such  time  as  the 
court  may  designate  before  the  jury  retire 
to  their  chamber. 

The  jury  found   a   verdict  for  the  whole 

amount  of  the  bond,  principal  and  interest ; 

and  they  further   found    that  the  said  debt 

was    not    to    be    paid  in  Confederate 

119  *notes.        Whereupon     the    defendant 
moved   the   court   for  a  new   trial,  on 

the  ground  that  the  verdict  was  contrary  to 
the  evidence,  and  to  the  instructions  of  the 
court  given  on  the  motion  of  the  defendant. 
But  the  court  overruled  the  motion,  and 
rendered  a  judgment  according  to  the  ver- 
dict; and  the  defendant  excepted.  This 
exception  sets  out  all  the  evidence,  and  the 
instructions  asked  by  both  parties.  The 
facts  are  sufficiently  stated  in  the  opinion 
of  the  court. 

On  the  29th  of  July  1866,  on  the  petition 
of  E^ffinger,  a  supersedeas  to  the  judgment 
was  awarded  by  Judge  H.  W.  Sheffey,  of 
the  Augusta  circuit,  and  the  penalty  of  the 
bond  required,  was  fixed  at  $15,000.  In 
December  1868  Effinger  presented  another 
petition  to  Judge  Sheffey,  stating  his  ina- 
bility to  give  ,the  bond  in  so  large  a  penalty, 
and  asking  that  it  might  be  reduced.  And 
the    judge   directed   the   supersedeas    to  be 
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issued  upon  the  execution  of  a  bond  in  the 
penalty  of  $8,000. 

The  case  came  on  to  be  heard  in  the  Cir- 
cuit court  in  February  1871,  when  that  court 
affirmed  the  judgment  of  the  County  court. 
Kffing-er  then  applied  to  this  court  for  a  su- 
persedeas; which  was  awarded. 

Michie  &  Michie  and  Parker,  for  the  ap- 
pellant. 

Woodson,  for  the  appellee. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

This  cause  comes  here  upon  a  supersedeas 
to  a  judgment  of  the  Circuit  court  of  Rock- 
ing-ham  county,  affirming  the  judgment  of 
the  County  court  of  said  county. 

Section  6  of  chap.  182  of  Code  of  1860,  p. 

745,  requires,  that  with   the  petition  for  an 

appeal,    supersedeas,   &c.,   there   shall  be  a 

transcript  of  the  record   of  so  much  of  the 

case  as  will  enable   the   court,  if  the 

120  petition  be  *granted,  properly  to  decide 
the  questions   that   may   arise  before 

it.  In  this  case,  the  transcript  of  the  record 
of  the  County  court,  certified  by  the  clerk 
of  that  court,  was  filed  with  the  petition  to 
the  Circuit  court ;  and  that  transcript,  to- 
gether with  a  transcript  of  the  judgment  of 
the  Circuit  court  thereon,  is  certified  to  this 
court,  by  the  clerk  of  the  Circuit  court ;  and 
is  a  substantial  compliance  with  the  re- 
quirement of  the  statute. 

The  supersedeas  was  granted  on  the  29th 
of  July  1866,  by  Judge  Sheffey,  one  of  the 
Circuit  judges,  to  the  judgment  of  the 
County  court  of  Rockingham;  and  on 
the  18th  of  December  1868  Judge  Sheffey 
modified  the  order  he  had  made  awarding  a 
supersedeas,  so  as  to  reduce  the  penalty  of 
the  supersedeas  bond  from  15,000  dollars  to 
8,000  dollars.  The  court  is  of  opinion  that 
it  was  competent  for  him  so  to  do.  And 
that  the  modification  of  the  terms,  upon 
which  the  supersedeas  was  awarded,  did  not 
impair  or  annul  the  plaintiff's  in  error 
right  to  a  supersedeas,  which  had  been 
awarded  to  him  on  the  29th  of  July  1866, 
but  continued  the  same  on  terms  less  oner- 
ous. It  was  not  the  inception  of  the  pro- 
ceeding, but  only  the  modification  and 
continuation  of  the  previous  order.  Con- 
sequently, by  reason  thereof,  the  plaintiff's 
in  error  right  to  a  writ  of  error  and  super- 
sedeas is  not  barred. 

The  court  is  further  of  opinion,  that  the 
declarations  of  the  defendant  in  error  to 
other  persons,  not  in  the  presence  and 
hearing  of  the  plaintiff  in  error,  prescribing 
different  terms  of  sale  from  those  set  forth 
in  the  published  advertisement,  and  publicly 
announced  on  the  day  of  sale,  were  inad- 
missible as  evidence  against  the  plaintiff 
in  error,  unless  shown  to  have  been  com- 
municated to  him;  and  that  the  second 
instruction,  founded  evidently  upon  this 
illegal  testimony,  and  otherwise  irrelevant, 
was  calculated  to  mislead  the  jury. 

The  court  is  also  of  opinion  that  the 

121  third  instruction,  *if  not  erroneous  in 


terms,  is  expressed  in  language  cal- 
culated to  mislead  the  jury ;  and  probably 
did  mislead  them.  It  implies  that  the  bond 
upon  its  face  imports  a  contract  to  pay  in 
specie,  according  to  the  common  law  pre^ 
sumption,  which  it  was  held  in  Walker's 
Per.  Rep.  v.  Pierce,  21  Gratt.  722,  was  de- 
signed to  be  altered  by  statute,  in  relation 
to  contracts  of  that  period.  In  that  case  it 
was  said:  **The  obvious  design  of  the  act 
of  1867  [1866,]  (meaning  the  adjustment 
act, )  is  to  ascertain  and  enforce  the  actual 
contract  between  the  parties ;  to  do  which, 
it  in  effect  annuls  the  presumption  of  law 
as  to  the  kind  of  currency  in  which  the 
contract  is  to  be  solved,  whether  common 
law  or  statutory."  This  instruction  might 
be  understood  to  exclude,  contrary  to  the 
terms  of  said  act  of  assembly,  and  the  re- 
peated decisions  of  this  court,  an  implication 
that  the  contract  was  made  with  reference 
to  Confederate  currency  as  a  standard  of 
value,  or  was  solvable  in  that  kind  of  cur- 
rency, from  the  character  of  the  currency 
which  prevailed  at  the  date  of  the  contract, 
and  the  price  paid  for  the  land,  which  was 
the  consideration  of  the  bond,  and  other 
facts  proved  in  the  cause.  The  presumption  x 
was  one  of  fact,  and  was  a  question  for  the 
jury. 

It  is  certified  by  the  court  below,  as 
proved  on  the  trial,  that  the  bond  which  is 
the  foundation  of  the  suit,  was  given  for 
the  last  instalment  of  purchase  money  for 
a  tract  of  land,  which  was  sold  at  public 
auction  on  the  30th  of  March  1863 ;  that 
nothing *was  said  in  the  advertisement  or 
public  announcement,  of  the  terms  of  sale, 
as  to  the  kind  of  currency  which  would  be 
received  in  payment  of  the  purchase  money ; 
but  that  Confederate  States  treasury  notes 
were  the  only  currency  of  the  country  at 
the  time;  and  that  the  land,  which  had 
been  assessed  at  80  dollars  an  acre  before 
the    war,    and    could    not   have   been    sold 

in    March    1863,    or   any   time  during 
122      *the    war,    at    its    assessed    value    in 

specie,  and  was  not  worth,  in  the 
opinion  of  any  of  the  witnesses,  more  than 
$100  an  acre  before  the  war,  was  sold  to 
the  plaintiff  in  error  for  $210  an  acre ;  that 
he  paid  $14,135  dollars  in  hand,  and  gave 
his  bond  for  $7,067  70%,  for  the  residue  of 
the  purchase  money,  payable  on  the  30th  of 
March  1865,  with  interest  from  the  30th  of 
March  1863,  the  date  thereof ;  that  the  whole 
of  the  hand  payment  was  applied  to  the 
payment  of  old  debts  by  the  vendor,  and 
actually  discharged  14,135  dollars  of  specie 
debts;  that  Confederate  money  at  the  time 
was  rating  at  about  5  for  1  in  gold ;  but  in 
land  sales  was  rating  at  from  two  to  three 
for  one ;  and  the  witnesses  at  the  time  of 
the  sale  considered  it  a  sale  for  Confederate 
money.  These  facts  plainly  imply  that  it 
was  a  sale  for  Confederate  money;  which 
any  rebutting  testimony  in  the  cause  does 
not  repel.  And  the  defendant  in  error  hav- 
ing already  received  payment  of  what  was 
of  far  more  value  to  him  than  the  land,  the 
court  is  of  opinion  that  the  verdict  oif  the 
jury,  which  gives   him   in   addition  thereto 
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$7,067  70  cents,  with  interest  thereon  from 
the  30th  of  March  1863,  (the  face  of  the 
bond,)  is  not  only  manifestly  contrary  to 
the  law  and  evidence,  but  is  hard  and  op- 
pressive, and  ought  to  have  been  set  aside. 
There  were  other  questions  raised  in  the 
cause,  which  the  court  deems  it  unnecessary 
now  to  decide;  but  for  the  reasons  given, 
we  are  of  opinion  to  reverse  the  judgment 
of  the  court  below,  and  to  remand  the  cause 
for  further  proceedings  to  be  had  therein, 
in  conformity  with  this  opinion. 

The  judgment  was  as  follows: 

This  cause,  which  is  pending  in  this 
court,  at  its  place  of  session  at  Staunton, 
having  been  fully  argued,  but  not  deter- 
mined at  the  said  place  of  session,  this  day 
came  here  the  parties,  by  their  counsel ;  and 
the  court  having  maturely  considered 
the    transcript    of    the    record  of  the 

123  *judgment   aforesaid,    and    the  argu- 
ments  of   counsel,    is  of  opinion,  for 

reasons  stated  in  writing  and  filed  with 
the  record,  that  the  declaration  of  the  de- 
fendant in  error  to  other  persons  not  in  the 
presence  and  hearing  of  the  plaintiff  in 
error,  prescribing  different  terms  of  sale 
from  those  set  forth  in  the  advertisement, 
and  publicly  announced  on  the  day  of  sale, 
were  inadmissible  in  evidence  against  the 
plaintiff  in  error,  the  same  not  having  been 
communicated  to  him  before  he  purchased; 
and  that  the  court  erred  in  admitting  such 
evidence ;  and  that  the  second  instruction 
given  by  the  court  to  the  jury,  which  is 
evidently  founded  upon  it,  was  calculated 
to  mislead  the  jury.  The  court  is  also  of 
opinion  that  the  third  instruction,  if  not 
erroneous  in  terms,  undertakes  to  instruct 
the  jury  as  to  what  their  presumption  should 
be  as  to  the  kind  of  currency  in  which  the 
obligation  was  to  be  discharged;  which 
being  a  presumption  of  fact  and  not  of  law, 
was  a  question  for  the  jury  and  not  for  the 
court ;  and  was  also  calculated  to  mislead 
them,  and  ought  not  to  have  been  given. 

The  court  is  also  of  opinion,  that  upon 
the  facts  certified  the  contract  was  plainly 
made  with  reference  to  Confederate  money 
as  a  standard  of  value,  and  was  solvable  in 
that  kind  of  currency ;  and  that  the  verdict 
of  the  jury  is  plainly  contrary  to  the  law 
and  evidence,  and  unjust  and  oppressive ; 
and  ought  to  have  been  set  aside  and  a  new 
trial  granted. 

Therefore  it  is  considered,  that  the  judg- 
ment of  the  said  Circuit  court  be  reversed 
and  annulled ;  and  that  the  plaintiff  in  error 
recover  against  the  defendant  in  error  his 
costs  by  him  expended  in  the  prosecution 
of  his  writ  of  error  and  supersedeas  afore- 
said here.  And  this  court  proceeding  to 
render  such  judgment  as  the  said  Circuit 
court  ought  to  have  rendered,  it  is  further 
considered,  that  the   judgment  of  the 

124  County    court    be    reversed  *and    an- 
nulled, and  the  verdict  of  the  jury  set 

aside,  and  a  new  trial  granted  the  defend- 
ant in  that  court;  and  that  the  plaintiff  in 
error  in  the  said  Circuit  court  recover 
against  the  defendant  in  error  in  that  court 
his  costs  by  him  expended   in    the  prosecu- 


tion of  his  writ  of  error  and  supersedeas 
aforesaid  in  said  Circuit  court.  And  the 
cause  is  remanded  to  the  said  Circuit  court, 
for  further  proceedings  to  be  had  therein, 
in  conformity  with  the  principles  herein 
declared. 

And  it  is  ordered,  that  this  judgment  be 
entered  on  the  order  book  here,  and  be 
forthwith  certified  to  the  clerk  of  the  court ' 
where  the  same  is  pending  as  aforesaid; 
who  shall  enter  the  same  on  his  order  book, 
and  certify  it  to  the  clerk  of  the  said  Circuit 
court  of  Rockingham  county. 

Judgment  reversed. 
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November  Term,  1873,  Richmond. 

I.  The  case  of  HenderliU  y.  Thurman,  22  Gratt.   446 

approved  and  sustained. 
a.  Sale  —  Amnesty  Oath  —  Pardon  —  Emancipation 
Proclamation.*— R  owninsr  slaves  In  A  county,  wi  thin 
the  Confederate  lines,  in  January  1864  sells  them  to 
P,  and  takes  his  bond  for  them  payable  when  R 
should  demand  It  In  Aug'ust  1865  R  took  the 
amnesty  oath  prescribed  by  President  Lincoln, 
with  the  conditions  expressed  in  the  proclamatiOQ 
of  December  8th,  1863,  and  in  the  same  year,  as  one 
owninsr  120,000  of  property,  he  obtained  a  special 
pardon  from  President  Johnson  under  his  procla- 
mation of  May  29th,  1865,  with  its  conditions,  and 
took  the  oath  prescribed  in  it.  In  suit  upon  this 
bond  by  R  ag-ainst  P.    Hbld: 

I.  Same  —  Same  —  Same  —  Effect.  —  The  slaves  not 
beingr  within  the  federal  lines,  were  not  emanci- 
pated by  President  Lincoln's  proclamation,  even 
if  that  was  a  valid  act. 
a.  Same— Same— Same— Same.— The  contract  beincr 
valid  when  made,  however  conclusive  the  effect 
as  an  estoppel,  the  pardon  and  oath  of  R,  P  is  not 
bound  by  it,  and  therefore  cannot  obtain  any 
benefit  from  it 

3.  Same  —  Same  —  Same  —  Same.  —  The  conditions 
attached  to  the  pardon,  was  not  intended  to 
require  an  admission  from  R,  that  his  slaves  liad 
become  free  in  any  particular  way,  or  under  any 
special  law  or  proclamation. 

4.  Same— Same— Same— Same.— President  I^ncoln's 
proclamation  only  affected  slaves  under  the  fed- 
eral control;  and  as  the  slaves  of  R  were  not 
under  that  control.  R's  pardon  and  oath,  cannot 
create  any  oblisration  on  him  to  maintain  or  acrree 
that  these  slaves  were  under  federal  control,  and 

emancipated  by  that  proclamation. 

126  *This  case  was   argued  in  Staunton 

at  the  last  September  term  of  the 
court,  and  was  decided  in  Richmond  at  the 
present  term.  It  was  an  action  of  covenant 
brought  in  March  1870,  in  the  Circuit  court 
of  Albemarle  county,  by  George  Rives 
against  the  administrator  with  the  will  an- 
nexed of  Wm.  P.  Farish,  deceased,  to 
recover  the  amount  of  a  bond  of  $12,O00, 
executed  to  the  plaintiff  on  the  1st  of  Jan- 
uary 1864,  by  George  I/.  Peyton,  as  princi- 

*Bmancipation  Proclamation.— As  to  the  extent  of 
this  proclamation,  see  very  able  opinion  of  JaixaB 
Staples  in  Henderlite  v.  Thurman,  22  Gratt.  406w 
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pal,  and  William  H.  Peyton  and  Wm.  P. 
Farish  as  his  sureties. 

On  the  5th  of  December  1863  Greorge  Rives 
and  Greorge  L/.  Peyton  entered  into  an 
agreement  under  seal,  by  which  Rives  con- 
tracted to  sell  and  deliver  at  his  residence 
in  Albemarle  county,  on  the  first  of  next 
January,  to  George  I^.  Peyton,  thirty-three 
negroes,  named,  and  to  warrant  the  title 
thereto,  but  not  the  soundness.  And  for 
these  negproes  Peyton  agreed  to  pay,  on  de- 
livery, the  sum  of  $25,000  in  bankable  Con- 
federate currency ;  and  in  addition,  to  give 
his  note  with  Wm.  P.  Bearish  and  Wm.  H. 
Peyton  as  securities,  for  the  further  sum  of 
$20,000,  to  be  paid  in  twelve  months  after 
call,  in  equal  annual  payments  thereafter ; 
or  at  said  Peyton's  option,  it  may  be  on 
call  all  or  a  part  paid.  And  Rives  cove- 
nanted that  he  would  not  call  on  said  Pey- 
ton for  specie  when  it  was  at  a  premium, 
but  to  be  satisfied  with  the  bankable  cur- 
rency of  the  day,  on  the  stipulation  to 
choose  his  own  time  for  the  call.  The  said 
postponed  payment  to  carry  interest  from 
the  Ist  of  the  next  January,  and  to  be  an- 
nually paid  at  the  Monticello  bank  in  Char- 
lottesville. 

On  the  1st  of  January  1864,  the  parties 
modified  their  contract;  and  it  was  then 
agreed  that  for  the  deferred  payment  of 
$20,000  of  the  purchase  money  for  the 
negroes,  George  I^.  Peyton  should,  with 
his  sureties,  execute  to  Rives  two  bonds 
under  seal,  one  payable  on  demand 
127  *or  twelve  months  thereafter,  at  the 
option  of  the  obligors,  and  the  other 
payable  on  demand  or  two  years  thereafter, 
at  the  like  option.  And  in  pursuance  of 
this  agreement  the  bonds  were  executed  by 
the  said  George  L/.  Peyton,  as  principal 
and  Wm.  H.  Peyton  and  Wm.  P.  Farish  as 
securities.  The  second  of  these  bonds  says : 
On  demand  or  two  years  thereafter,  at  the 
option  of  the  obligors,  we  promise  to  pay 
in  the  bankable  currency  of  the  day,  (ac- 
cording to  the  agreement  of  the  5th  of 
December,)  to  George  Rives,  his  heirs  or 
assigns,  twelve  thousand  dollars,  with  in- 
terest from  date  to  be  annually  paid  on  the 
1st  of  January,  at  Monticello  bank  Char- 
lottesville, the  same  being  in  part  of  the 
purchase  money  for  thirty- three  negroes, 
the  title  whereof  is  warranted ;  but  no  war- 
ranty is  made  of  soundness.  The  said 
demand  shall  be  made  in  writing  by  said 
Qeorge  Rives,  his  assigns  or  legal  repre- 
sentatives only. 

On  the  22d  of  August  1866  Rives  made  a 
demand  in  writing,  on  George  1/.  and  Wm. 
M.  Peyton,  for  the  payment  of  said  bond  of 
$12,000 ;  and  on  the  28th  of  the  same  month 
he  made  a  like  demand  in  writing,  upon 
Wm.  P.  Farish.  And  although  Farish,  as 
well  as  the  Peytons,  lived  for  more  than 
two  years  after  the  demand  was  made  upon 
them,  none  of  them  paid  the  money  or  any 
part  of  it. 

The  foregoing  facts  were  fully  set  out  in 
the  declaration,  which  contained  several 
counts.  And  the  defendant  demurred  to  it 
and    to  each    count   thereof.     He  also  filed 


the  plea  of  covenants  performed,  and  twenty 
special  pleas.  The  questions  intended  to 
be  raised  bj'  all  but  three  of  these  special 
pleas,  were  raised  by  the  demurrer  to  the 
declaration ;  and  as  to  the  three  which  were 
not  so  raised,  it  was  agreed  by  the  parties 
that  the  declaration  should  be  considered 
so  amended  as  to  raise  them  by  the  demur- 
rer.    The  facts  to   which  they   refer 

128  *are,  that  George  Rives,  in  1865,  to 
get  through  the  federal  lines,  to  as- 
certain the  fate  of  his  son,  just  at  the  close 
of  the  war,  took  the  amnesty  oath  prescribed 
by  President  Ivincoln's  proclamation  of  the 
8th  of  December  1863 ;  and  that  in  the  same 
year,  as  one  who  had  been  engaged  in  the 
rebellion,  and  having  property  to  a  greater 
value  than  $20,000,  he  applied  for  and  ob- 
tained a  special  pardon  from  President 
Johnson,  under  his  proclamation  of  May 
29th,  1865,  and  took  the  oath  prescribed  in 
said  proclamation.  The  condition  annexed 
to  this  pardon  is:  "This  pardon  to  begin 
and  take  effect  from  the  day  on  which  the 
said  George  Rives  shall  take  the  oath  pre- 
scribed in  the  proclamation  of  the  President, 
dated  May  29th,  1865 ;  and  to  be  void  and  of 
no  effect  if  the  said  George  Rives  shall, 
hereafter,  at  any  time  acquire  any  property 
whatever  in  slaves,  or  make  use  of  slave 
labour. 

On  the  29th  of  October  1870,  the  cause 
came  on  to  be  heard  upon  the  demurrer  to 
the  declaration,  when  the  court  sustained 
the  demurrer,  and  rendered  a  judgment  for 
the  defendant.  Whereupon  Rives  applied 
to  a  judge  of  this  court  for  a  supersedeas ; 
which  was  awarded. 

Watson,  for  the  appellant. 

Baldwin  &  Cochran  and  William  J.  Rob- 
ertson, for  the  appellee. 

Staples,  J.  The  principal  points  in  this 
case  are  discussed  and  decided  in  Henderlite 
V.  Thurman,  reported  in  22  Gratt.,  p.  446. 
In  that  case,  as  in  this,  the  contract  for  the 
purchase  of  the  slaves  was  made  subsequent 
to  the  emancipation  proclamation  of  Janu- 
ary 1st,  1863.  In  that,  as  in  this,  it  was 
insisted  that  the  slaves  were  free  by  force 
of  that  proclamation :  that  the  consideration 
had   wholly    failed,    and   the  contract 

129  was  contrary  to  *public  policy.     It  is, 
therefore,  only   necessary  .to  refer  to 

that  case  and  the  opinion  there  found,  for 
the  views  of  this  court  in  reference  to  these 
questions.  This  case,  however,  presents 
another  point  not  discussed  or  decided  in 
Henderlite  v.  Thurman,  which  is  now  to 
be  considered  and  settled. 

It  seems  that  the  plaintiff,  George  Rives, 
on  the  2d  of  August  1865,  received  from  the 
President  of  the  United  States  a  special 
pardon  for  all  offences  by  him  committed, 
arising  from  his  participation  in  the  rebel- 
lion, so  termed.  By  the  terms  of  this  par- 
don it  was  **to  begin  or  take  effect  from 
the  day  on  which  the  said  George  Rives 
should  take  the  oath  prescribed  in  the  proc- 
lamation of  the  President  dated  May  29th, 
1865 ;  and  to  be  void  and  of  no  effect  if  the 
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said  George  Rives  shall  hereafter,  at  any  | 
time^  acquire  any  property  in  slaves,  or 
make  use  of  slave  labor. '  *  The  oath  here 
alluded  to  was  taken  by  the  plaintiff,  and 
was  to  the  purport  that  he  **  would  thence- 
forth faithfully  support,  protect  and  defend 
the  constitution  of  the  United  States,  and 
the  union  of  the  States  thereunder;  and 
that  he  would,  in  like  manner,  abide  by 
and  faithfully  support  all  laws  and  procla- 
mations which  had  been  made  during  the 
existing  rebellion,  with  reference  to  the 
emancipation  of  slaves." 

The  proposition  of  the  defendant  is,  that 
the  plaintiff,  by  accepting  the  pardon  and 
taking  this  oath,  agreed  that  he  would  rec- 
ognize, and  as  far  as  he  could,  give  effect 
to  the  emancipation  of  his  slaves  under  the 
proclamation  of  the  1st  of  January  1863; 
and  that  he  would  maintain  that  they  had 
become  free  on  that  day,  and  had  all  the 
while  thereafter  continued  to  be  free  per- 
sons, and  not  slaves.  And  it  is  insisted, 
that  the  present  pretension  of  the  plaintiff 
is  wholly  inconsistent  with  the  obligation 
thus  assumed ;  inasmuch  as  he  now  claims 
that  the  negroes  sold  by  him  to  one  of 

130  the  defendants,  *were  slaves  after  the 
1st  day  of  January    1863 ;  and   that  a 

sale  made  by  him  subsequent  to  that  day  is 
valid,  and  should  be  enforced  in  his  favor. 

As  no  authorities  directly  bearing  upon 
tl^is  question  have  been  adduced  on  either 
side,  it  must  be  considered  and  discussed 
upon  principle  exclusively.  In  Henderlite 
V.  Thurman  this  court  held,  that  the  eman- 
cipation proclamation  of  January  1st,  1863, 
if  valid  at  all,  was  only  so  as  a  war  meas- 
ure ;  and  as  such  it  had  no  effect  in  regions 
beyond  the  control  of  the  federal  author- 
ities; and  that  those  slaves  only  were 
emancipated  which  came  within  the  federal 
lines  of  occupation  while  that  proclamation 
was  in  active  exercise ;  that  this  was  the 
construction  given  to  that  measure  by  Mr. 
I/incoln  himself,  by  all  the  judges  of  the 
United  States  courts  who  had  held  the  sub- 
ject under  consideration,  and  by  a  large 
majority  of  the  State  courts.  If  this  point 
was  correctly  decided,  if  the  negroes  sold 
by  the  plaintiff,  being  in  the  county  of 
Albemarle,  were  not  embraced  by  the  proc- 
lamation, beyond  all  controversy  they  were 
slaves  at  the  time  of  the  sale,  recognized 
as  such  by  the  parties,  by  the  constitution 
of  the  United  States,  and  the  laws  and  con- 
stitution of  Virginia.  Nothing  had  then 
occurred,  no  act  had  been  done,  to  impair 
the  plaintiff's  right  of  property;  and  he 
was  fully  protected  in  his  enjoyment  and 
dominion  by  a  competent  military  and  civil 
power.  The  contract  was,  therefore,  valid. 
The  sale  passed  a  clear  legal  title  to  the 
purchaser,  and  the  plaintiff  acquired  a  clear 
vested  right  to  the  purchase  money. 

A  valid  title  having  vested  by  the  sale, 
no  act  the  plaintiff  might  thereafter  per- 
form, no  recognition  by  him  of  the  validity 
of  the  proclamation,  could  affect  that  title, 
or  interfere  with  the  purchaser's  claim 
against    the    government,    if  any   he 

131  had,  for  compensation.     The  defend- 


ant's promise  to  pay  is,  therefore,  in 
full  force  and  effect,  unless  we  are  to  as- 
sume that  it  has  been  extinguished  by  the 
mere  fact  that  the  plaintiff  has  taken  upon 
himself  certain  duties  and  obligations  to 
the  federal  government  which  do  not  con- 
cern the  defendants,  which  entailed  no  loss 
and  imposed  no  liabilities  upon  them. 

If  I  rightly  understand  the  argument  of 
defendant's  counsel,  they  do  not  maintain 
that  the  contract  is  discharged  by  the  plain- 
tiff's action.  They  seem  to  rely  upon  the 
principle  of  estoppel,  as  applicable  to  the 
case.  Give,  then,  to  the  plaintiff's  oath, 
and  his  acceptance  of  the  pardon,  all  the 
effect  of  the  most  conclusive  estoppel:  can 
the  defendants  claim  the  benefit  of  it? — can 
they  rely  upon  it?  They  are  clearly  not 
bound  by  it.  They  were  no  parties  to  the 
arrangement  (if  it  may  be  so  termed)  be- 
tween the  government  and  the  plaintiff. 
That  arrangement  was  the  result  of  a  public 
policy  inaugurated  by  the  executive  of  the 
United  States,  to  secure  to  the  negro  the 
freedom  won  for  him  by  the  federal  arms. 
When  the  war  closed  the  government  of  the 
United  States  was  not  looking  to  the  pre- 
vious status  of  the  freedom  in  the  southern 
States.  It  was  a  matter  of  no  concern 
whether  they  were  emancipated  by  force  of 
a  proclamation,  or  by  the  conquest  of  the 
south.  It  was  a  fixed  fact  that  the  slaves 
were  free,  free  by  the  results  of  the  war. 
The  institution  of  slavery  being  thus  at  an 
end,  the  object  of  the  government  was  to 
prevent  ever  thereafter,  even  the  agitation 
of  the  question  of  its  re-establishment.  Its 
measures  did  not  look  to  the  past,  but  to 
the  future.  They  were  wholly  prospective 
in  their  operation,  intended  to  protect  the 
negro  in  the  enjoyment  of  his  freedom. 
Prom  these  ends  the  whole  power,  all  the 
machinery  of  the   federal  government,  was 

brought  into  requisition.  One  of  the 
132      means  adopted  was  to  Impose  *terms 

upon  those  applying  for  executive 
clemency.  The  applicants  were  required  to 
take  an  oath  faithfully  to  abide  by  and  sup- 
port the  laws  and  proclamations  which  had 
been  made  with  reference  to  the  emancipa- 
tion of  slaves ;  and  it  was  further  provided, 
that  if  the  applicant  should  thereafter  at 
any  time  acquire  any  property  whatever  in 
slaves,  or  make  use  of  slave  labor,  the  par- 
don was  to  be  void  and  of  no  effect. 

Construed  by  the  light  of  surrounding 
circumstances,  this  provision  or  condition 
in  the  pardon  clearly  was  not  intended  to 
exact  from  the  applicant  an  admission  that 
his  slaves  had  become  free  in  any  particular 
way,  or  under  any  special  law  or  proclama- 
tion ;  but  that  the  sole  object  was  to  preclude 
any  question  in  the  future  as  to  the  right 
of  these  slaves  to  freedom ;  and  to  secure 
that  right  beyond  the  reach  of  cavil  or  con- 
troversy. In  this  sense,  and  this  alone,  it 
seems  to  me,  the  plaintiff,  in  common  with 
others  who  applied  for  pardons,  was  re- 
quired to  support  the  laws  and  proclamation 
in  reference  to  emancipation. 

It  is  not  to  be  presumed  that  the  President 
of  the  United  States   intended,    as  a  condi- 
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tion  of  his  clemency,  to  exact  from  the  cit- 
izen an  admission  which  might  perchance 
involve  him  in  a  perplexing-  controversy 
with  his  former  slaves,  concerning  their 
right  to  compensation  for  services  rendered 
after  the  proclamation  was  issued.  Nor  is 
it  to  be  presumed  it  was  his  purpose  to 
impose  conditions  which  would  constrain 
one  party  to  surrender  valuable  rights, 
originating  in  contracts  valid  when  made, 
and  the  enforcement  of  which  can  in  no 
manner  affect  the  rights  and  privileges  of 
the  freedman,  or  the  well  established  policy 
of  the  government.  If  such  was  the  purpose 
of  the  President — and  such  is  the  legal 
operation  and  effect  of  the  oath  taken  by 
the  plaintiff — then  I  think  the  courts 
would    not     hesitate    to    declare    the 

133  *condition    annexed   to    the   pardon  a 
mere   nullity.     The   President   of  the 

United  States  is  authorized  to  grant  condi- 
tional pardons.  A  performance  of  the  con- 
dition renders  the  pardon  absolute,  and 
entitles  the  party  to  a  full  discharge  from 
all  the  penalties  and  disabilities  attached 
to  the  offence.  On  the  other  hand,  a  failure 
to  perform  the  condition  renders  the  pardon 
utterly  void;  and  the  offender  is  remitted 
to  his  former  condition.  But  the  President 
is  not  authorized  to  annex  to  his  pardon  a 
condition  that  is  impossible,  or  contrary 
to  law.  In  such  case  the  pardon  is  absolute, 
and  the  condition  void.  If  the  proclamation 
was  the  exercise  of  a  constitutional  power 
by  the  President,  and  its  effect  was  to 
confer  freedom  upon  all  the  slaves  in  the 
designated  States,  it  is  not  perceived  how 
the  oath  of  the  plaintiff  could  give  to  it  any 
additional  obligation.  It  is  binding  upon 
him  with  or  without  this  oath.  If,  on  the 
contrary,  it  was  illegal  and  unconstitu- 
tional, no  oath  the  plaintiff  might  take,  no 
promise  he  might  make  to  the  executive  to 
support  it,  can  preclude  him  from  asserting 
his  right  of  action  growing  out  of  a  valid 
contract  with  another  citizen.  And  it  may 
be  safely  said,  that  the  promise  to  support 
an  unconstitutional  act  would  be  void,  and 
the  pardon  absolute;  or  the  promise  not 
being  observed,  the  condition  not  being 
performed,  the  pardon  is  void,  and  the 
grantee  remains  in  the  condition  he  was 
when  the  pardon  was  granted.  And  it 
would  seem  to  be  very  clear,  that  in  no  case 
was  the  President  authorized  to  annex  to 
his  pardon  a  condition  requiring  the  offender 
to  support  an  act  which  is  an  infringement 
of  the  constitution  and  a  violation  of  the 
rights  of  property. 

But  waiving   all    this,    let  it  be  conceded 
that  the   plaintiff   is    absolutely   precluded, 
by  his  acceptance  of  the'  pardon,  from  con- 
testing the  validity  of  the  proclamation,  or 
the  emancipation  of  his  slaves  there- 

134  under,  I  repeat  what  *has  been  before 
merely  suggested,    the  defendants  are 

in  no  condition  to  take  advantage  of  the 
estoppel.  When  an  estoppel  is  relied  on  to 
conclude  a  party,  from  claiming  a  clear, 
well  ascertained  legal  right,  he  who  claims 
the  benefit  of  such  estoppel,  ought  himself 
to  be   bound   by   it.     If   any  proposition  of 


law  can  be  regarded  as  well  settled,  it  is 
this.  It  is  only  necessary  to  cite  a  single 
authority.  In  Deery  v.  Cray,  5  Wall.  U.  S. 
R.  795,  803,  the  Supreme  court  of  the  United 
States  say:  *'That  no  person  can  rely  upon 
an  estoppel  growing  out  of  a  transaction  to 
which  he  was  not  a  party  nor  a  privy,  and 
which  in  no  manner  touches  his  rights. 
There  is  no  mutuality,  which  is  a  requisite 
to  all  estoppels.  This  (say  the  court)  is 
precisely  the  case  before  us.  The  plaintiff 
claimed  under  Brent  and  his  deed.  Defend- 
ants claim  nothing  under  that  deed,  and 
deny  all  connection  with  the  title  it  proposes 
to  give.  They  are  strangers  to  it,  and  have 
no  right  to  set  up  its  recitals  as  estoppels." 
It  seems  to  me,  therefore,  that  whatever 
may  be  the  obligation  of  the  plaintiff  to  the 
government,  the  defendants  are  in  no  con- 
dition to  rely  upon  it  as  relieving  them,  or 
impairing  plaintiff's  right  to  enforce  the 
contract. 

There  is  one  other  view,  perhaps  more 
satisfactory  than  any  yet  mentioned.  If, 
as  already  suggested,  the  proclamation  is 
to  be  regarded  as  a  war  measure,  conferring 
freedom  only  upon  such  slaves  as  came 
under  federal  control  during  the  war,  an 
oath  to  support  that  proclamation  cannot, 
by  any  process  of  reasoning,  be  tortured 
into  an  obligation  to  maintain  or  agree  that 
those  slaves  not  under  federal  control  were 
thereby  emancipated;  because  such  was 
not  the  legal  operation  and  effect  of  the 
measure.  Let  it  be  conceded  that  the  plain- 
tiff is  estopped  to  deny  the  constitutionality 
of  the  proclamation :  surely  he  is  not 
135  therefore  precluded  from  *an  enquiry 
into  the  extent  of  its  operation,  and 
from  showing,  according  to  a  fair  interpre- 
tation, that  his  slaves  were  not  within  its 
influence  and  operation.  Whether  they 
were  embraced  by  it,  is  a  question  for  the 
courts.  If  they  were  not  so  embraced — if, 
indeed,  being  wholly  within  the  Confederate 
lines,  they  were  not  emancipated,  how  is  it 
possible  to  hold  the  plaintiff  is  compelled 
by  his  oath  to  acknowledge  that  they  were 
in  fact  emancipated?  This  would  be  to 
deprive  him  of  all  claim  to  compensation 
for  his  property,  because  he  has  assumed 
an  obligation  to  support  a  measure  which 
in  no  way  affected  his  title.  The  whole 
extent  of  the  plaintiff's  oath  is,  to  support 
the  proclamation,  as  interpreted  by  the 
courts.  When  he  has  done  that  he  has  ful- 
filled all  the  conditions  of  his  pardon.  And 
this  court  having  held,  in  Henderlite  v. 
Thurman,  that  the  proclamation  did  not 
affedt  slaves  situated  as  those  belonging  to 
the  plaintiff,  it  must  follow,  according  to 
this  view,  there  is  nothing  in  the  pardon, 
or  in  the  oath  taken  by  the  plaintiff,  to 
preclude  him  from  maintaining  that  he  had 
a  valid  title  at  the  time  of  sale,  and  that 
his  slaves  were  not  emancipated  by  opera- 
tion of  that  measure. 

I  have  thus  given  this  case  a  somewhat 
extended  consideration,  not  because  in  my 
judgment  it  deserved  it,  but  from  a  feeling 
of  respect  to  the  opinion  of  the  Circuit 
court,  and  the  views  of   able    counsel,  who 
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seem  to  have  entire  confidence  on  the  point ; 
and  because  it  is  understood  the  case  is  to 
be  taken  hence  to  the  Supreme  Court  of  the 
United  States. 

For  the  reasons  stated,  the  judg-ment  must 
be  reversed,  and  the  cause  remanded  to  the 
Circuit   court,    to  be  proceeded  with  in  ac- 
cordance  with    the    principles    herein    an- 
nounced. 

136  *The  other  judges  concurred  in  the 
opinion  of  Staples,  J. 

The  judgment  was  as  follows : 

This  cause,  which  is  pending*  in  this 
court,  at  its  place  of  session  at  Staunton, 
having  been  fully  heard,  but  not  determined, 
at  the  said  place  of  session :  This  day  ciime 
here  the  parties,  by  their  counsel :  and  the 
court  having  maturely  considered  the  tran- 
script of  the  record  of  the  judgment  afore- 
said, and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  judgment  of 
the  said  Circuit  court,  in  sustaining  the 
defendant's  demurrer  to  the  plaintiff's  dec- 
laration, and  each  and  every  count  thereof, 
is  erroneous:  Therefore,  it  is  considered, 
that  the  same  be  reversed  and  annulled; 
and  that  the  defendant  in  error,  out  of  the 
assets  of  his  testator  in  his  hands  to  be 
administered,  pay  to  the  plaintiff  in  error 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  writ  of  error  and  supersedeas 
aforesaid  here. 

And  this  court,  proceeding  to  render  such 
judgment  as  the  said  Circuit  court  ought  to 
have  rendered  on  said  demurrer  to  the 
plaintiff's  declaration,  and  each  and  every 
count  thereof,  is  further  of  opinion,  that 
said  declaration,  and  each  and  every  count 
thereof,  is  sufficient  in  law  for  the  plaintiff 
to  have  and  maintain  his  action  against 
the  defendant :  And,  therefore,  it  is  further 
considered  by  the  court  here,  that  said  de- 
murrer to  the  declaration,  and  each  and 
every  count  thereof,  be  overruled;  and  that 
this  cause  be  remanded  to  the  said  Circuit 
court,  for  further  proceedings  to  be  had 
therein.  And  it  is  ordered,  that  this  order 
be  entered  on  the  order  book  here,  and  be 
forthwith  certified  to  the  clerk  of  the 

137  court  where  the  cause  is  *pending,  as 
aforesaid ;  who   shall   enter   the  same 

on  his  order  book,  and  certify  it  to  the  clerk 
of  the  said  Circuit  court  of  Albemarle 
county. 

Judgment  reversed. 


138        *0'Bannon  &  al.  v.  Saunders. 

November  Term,  1873,  Richmond. 

I.  Executions— Presumption  as  to.*— Wben  an  execu- 
tion Is  placed  in  the  hands  of  a  sheriff,  the  pre- 
sumption of  law  is  that  he  has  levied  it  and  made 
the  money;  and  in  the  absence  of  evidence  that  he 
did  not  levy  it,  he  and  his  sureties  will  be  liable  for 
the  debt  to  the  creditor. 

^Executions.— On  the  subject  of  "Executions,"  see 
monoffraphic  note  appended  to  Paine  v.  Tutwiler.  27 
Oratt  440. 


a.  Same— Liability  on.— If  the  sheriff  fails  to  levy  the 
execution  when  he  mif  ht  do  it,  he  and  his  sureties 
are  liable  for  the  debt 

3.  Same— 5tay  Law.— Execution  is  issued  in  June  1860; 
and  the  sheriff  does  not  return  it  until  1868,  after 
suit  is  brought  acrainst  him  and  his  sureties,  when 
he  returns  that  he  received  the  money  in  1861  or 
1862.  A  law  to  stay  the  levy  of  executions,  and 
directing-  that  where  levied  at  the  time,  the  sheriff 
should  restore  the  property  to  the  debtor,  was 
passed  in  July  1861.  The  court  will  presume  against 
the  sheriff  and  his  sureties,  that  the  money  was 
received  on  the  first  of  January  1861. 

4.  Pleading- Variance.— The  addition  to  a  name  of 
Jr.,  is  no  part  of  the  name;  and  when  a  judement 
Is  acrainst  B  jr..  and  in  a  suit  agrainst  a  sheriff  for 
failinsr  to  make  the  money,  the  judsrment  is 
described  as  against  B.  this  is  no  variance,  and 
will  not  sustain  the  plea  of  nul  iiel  record. 

5.  Same— Defences.— If  a  defendant  pleads  several 
distinct  matters  of  defence  in  one  plea,  the  plain- 
tiff may  reply  g-enerally  to  it;  the  defendant  being- 
ffuilty  of  the  first  fault. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Culpeper  county,  brought  in  Feb- 
ruary 1866,  in  the  name  of  the  Common- 
wealth, at  the  relation  of  Carter  A. 
Saunders,  against  James  O.  Harris,  late 
sheriff  of  said  county,  and  Walter  O'Ban- 
non,  Jacob  S.  Egbom  and  another  as  his 
sureties  in   his  official   bond,  to  recover  the 

amount  of  an  execution  which  issued 
139      upon   a   judgment    recovered  *in    the 

Circuit  court  of  Culpeper  county  by 
the  surviving  partner  of  Thomas  Hill  & 
Co. ,  for  the  benefit  of  Carter  A.  Saunders, 
against  John  S.  Barbour,  George  G. 
Thompson  and  James  Barbour.  The  breach 
of  the  condition  assigned  was,  that  the  ex- 
ecution went  into  the  hands  of  the  sheriff 
on  the  22d  of  June  1860,  and  that  he  had 
afterwards,  on  the day  of 1860,  re- 
ceived the  money,  and  had  failed  to  pay  it 
to  the  plaintiff.  The  declaration  was  after- 
wards amended,  and  another  breach  as- 
signed, viz:  that  there  being  sufficient 
estate  in  the  hands  of  the  defendants,  out 
of  which  the  execution  might  have  been 
satisfied,  the  sheriff  had  failed  to  levy  it, 
&c. 

The  defendants  demurred  generally  to  the 
declaration ;  but  the  court  overruled  the  de- 
murrer ;  and  they  then  filed  four  pleas :  1st, 
conditions  performed ;  2d,  non  damnificatus ; 
3d,  neil  tiel  record ;  and  4th,  that  the  relator 
Saunders,  on  the  22d  of  June  and  ever  since 
resided  in  a  different  county  from  that  in 
which  the  sheriff  resided,  and  that  no  de- 
mand of  payment  of  the  amount  of  the  ex- 
ecution was  made  upon  the  sheriff  by  said 
Saunders,  or  his  attorney  at  law,  or  any 
person  having  a  written  order  from  Saun- 
ders in  the  county  of  the  sheriff's  residence. 

Issue  was  taken  upon  these  pleas,  and  in 
June  1868  the  cause  came  on  to  be  tried,  when 
the  parties  waived  a  jury,  and  submitted 
the  whole  matter  of  law  and  fact  to  the 
court.  And  thereupon  the  court  rendered 
a  judgment  in  favor  of  the  plaintiff  for 
$1,370  59,  with  interest  thereon  from  the 
1st  of  July  1862;  that  being   the   aggreg^ate 
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of  principal,  interest  and  costs  of  the  judge- 
ment and  execution  up  to  that  date.  From 
this  judgement  O'Bannon  and  Egbom  ob- 
tained a  supersedeas  to  this  court.  For  the 
facts  of  the  case,  see  the  opinion  of  Mon- 
cure,  P. 

140  *Janies   W.    Green,    for   the    appel- 
lants. 

Field  &  Gray  and  Wm.  J.  Robertson,  for 
the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Culpeper  county,  ren- 
dered on  the  10th  day  of  June  1868,  against  a 
sheriff  and  his  sureties,  on  his  official  bond, 
for  his  default  in  regard  to  a  writ  of  fieri 
facias  which  came  to  his  hands  for  execu- 
tion. The  original  declaration  was  for  the 
default  of  the  sheriff  in  not  paying  to 
the  relator,  who  was  entitled  to  receive  the 
same,  the  amount  of  the  said  writ  alleged 
to  have  been  received  by  the  said  sheriff 
from  the  defendants  therein.  The  declara- 
tion was  afterwards  amended,  assigning  a 
further  breach  of  the  condition  of  the  bond, 
in  not  making  and  paying  the  money  in 
the  said  suit  mentioned  according  to  the 
mandate  thereof.  There  were  four  pleas  to 
the  declaration :  1st,  conditions  performed; 
2d,  non  damnificatus;  3d,  nul  tiel  record; 
and  4th,  that  **  Carter  A.  Saunders,  for 
whose  benefit  the  execution  in  the  said  dec- 
laration set  forth  was,  and  who  is  the  per- 
son to  whom  the  money  was  due  under  said 
execution  is  payable,  resided  on  the  22d 
day  of  June  1860,  (when  the  execution  was 
delivered  to  the  sheriff,)  and  has  since  con- 
tinuously resided,  and  still  resides,  in  a 
different  county  from  that  in  which  the  said 
sheriff,  James  O.  Harris,  resided,  and  that 
no  demand  of  payment  of  the  amount  of 
said  execution  was  made  of  the  said  sheriff, 
by  the  said  Saunders  or  his  attorney  at  law, 
or  any  person  having  a  written  authority 
from  the  said  Saunders,  in  the  county  of 
the  residence  of  the  said  sheriff.  To  these 
pleas  the  plaintiff  replied  generally.  The 
defendants  moved  the  court  to  strike  out 
the  general  replication  to  the  4th  plea ; 

141  which    motion    the    court   *overruled. 
The  parties  then,  by   consent  entered 

of  record,  waived  the  right  to  have  a  jury ; 
and  thereupon  the  whole  matter  of  law  and 
fact  was  heard  and  determined,  and  judg- 
ment given  by  the  court ;  which  judgment 
was  for  165,000,  the  penalty  of  the  bond,  to 
be  discharged  by  the  payment  of  $1,370  59, 
being  the  aggregate  of  principal,  interest 
and  costs  of  said  execution  as  of  the  1st 
day  of  July  1862,  with  interest  thereon  from 
that  day  till  payment,  and  the  costs  of  the 
relator  in  the  suit ;  and  such  other  damages 
as  might  be  thereafter  assessed,  &c. 

The  defendants  excepted  to  opinions  of 
the  court  given  upon  the  trial,  and  also 
to  the  judgment  of  the  court  rendered  upon 
the  evidence ;  the  whole  of  which  is  set  out 
in  a  bill   of   exceptions.     Two   of    the   de- 


fendants, Walter  O'Bannon  and  Jacob  S. 
Egbom,  sureties  of  the  said  sheriff,  applied 
for  and  obtained  a  supersedeas  to  the  said 
judgment;  which  is  the  case  we  have  to 
dispose  of. 

The  petition  for  the  supersedeas  assigns 
five  errors  in  the  judgment,  which  we  will 
consider  in  the  order  in  which  they  are 
assigned — and, 

1st.  Because  there  was  no  evidence  that 
said  writ  of  fieri  facias  was  levied  by  the 
sheriff  before  the  return  day,  (September 
rules  1860, )  and  it  is  well  settled  that  if  the 
money  is  paid  to  the  sheriff  after  the  return 
day,  when  there  has  been  no  levy  before, 
(as  was  the  fact  in  this  case,)  the  payment 
is  not  to  the  sheriff,  in  his  official  character, 
and  consequently  does  not  bind  his  sureties. 
1  Rob.  Old  Prac.  532;  Chapman  v.  Har- 
rison, 4  Rand.  336. '* 

We  think  that  the  answer  made  to  this 
assignment  of  error  in  the  argument  of  the 
counsel  for  the  defendant  in  error,  and  the 
authorities  cited  in  said  argument,  are  con- 
clusive in  favor  of  the  said  defendant. 

142  The  presumption,  *in   the  absence  of 
evidence  to  the  contrary,  is,   that  the 

sheriff  did  his  duty,  in  levying  the  execution 
before  the  return  day.  *'It  is  presumed, 
until  the  contrary  is  proved,  that  every 
man  obeys  the  mandates  of  the  law  and 
performs  all  his  official  and  social  duties." 
1  Greenl.  £}v.  p.  51,  {40.  See  also  Williams 
V.  The  East  India  Company,  3  East's  R. 
192;  The  King  V.  Hawkins,  10  East's  R. 
211;  Manning  v.  The  Eastern  Counties 
Railway  Company,  12  Mees  &  Welsh.  R. 
237;  and  especially  Hartwell  v.  Root,  19 
John.  R.  345;  Jackson  v.  Shaffer,  11  Id. 
513 ;  and  Russell  v.  Bebee,  Hemp.  R.  704 ; 
all  of  which  authorities  were  cited  in  the 
argument  of  the  counsel  of  the  defendant 
in  error.  The  evidence  does  not  show  that 
the  sheriff  did  not  levy  the  writ  before  the 
return  day,  as  it  was  his  duty  to  do.  It 
does  not  at  all  follow  that  he  did  not  make 
such  levy  because  he  did  not  receive  the 
money  until  after  the  return  day.  If  he 
made  the  levy  before,  he  had  authority  to 
receive  the  money  after  the  return  day. 
See  Wheaton  v.  Sexton's  lessee,  4  Wheat's 
R.  503 ;  and  Ballard,  &c. ,  v.  Thomas,  &c. , 
19  Gratt.  p.  14 ;  also  cited  in  the  said  argu- 
ment. The  only  return  made  on  the  writ, 
to  wit:  * 'Money  received  in  1861  or  1862," 
does  not  show,  nor  tend  to  show,  that  it 
was  not  levied  before  the  return  day.  The 
sheriff,  who  was  examined  as  a  witness  in 
behalf  of  his  sureties,  did  not  say  in  his 
evidence  that  he  did  not  make  such  a  levy, 
nor  was  he  asked  by  them  the  question 
* 'whether  he  did  or  not?"  Clearly,  there- 
fore, according  to  the  rule  which  has  been 
settled  by  the  case  of  Mitchell,  &c. ,  v.  Bar- 
ratta,  &c.,  17  Gratt.  445,  we  cannot  say, 
upon  the  evidence  in  this  case,  that  the 
writ  was  not  levied  before  the  return  day 
thereof.  Indeed,  without  that  rule,  and 
upon  the  authorities  before  cited,  we  would 
have  to  say  the  contrary. 

If,  however,    the   writ   had    not,  in 

143  fact,  been  actually  *levied  before  the 
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return  day,  it  certainly  ought  to  have 
been ;  and  because  it  ought  to  have  been, 
and  was  not,  if  the  debt  was  thereby  lost, 
would  have  afforded  a  good  ground  for  re- 
covering the  amount  of  it,  under  the 
amended  declaration. 

Our  opinion,  therefore,  is  against  the 
plaintiff  in  error  on  the  first  assignment  of 
error  taken  by  him.  And  now  let  us  con- 
.sider  the  next — which  is : 

'*2d:  Because  the  money  not  having  been 
received  by  the  sheriff  for  about  two  years 
after  the  execution  went  into  his  hands,  to 
wit:  until  the  1st  of  July  1862,  as  fixed  by 
the  court  below,  whether  levied  or  not,  he 
then  had  no  authority  to  receive  it.  On 
the  26th  day  of  July  1861,  the  General  As- 
sembly of  Virginia,  in  session  in  the  city 
of  Wheeling,  passed  an  act  which  went  into 
operation  on  its  passage,  entitled  'An  act 
staying  the  collection  of  certain  debts;' 
whereby  it  was  enacted,  *that  in  any  case 
where  a  levy  has  been  made  prior  to  the 
passage  of  this  act,  the  property  so  levied 
upon  shall  be  returned  to  the  owner;  and 
the  judgment  upon  which  the  levy  was  made 
shall  be  a  lien  upon  all  the  property,  both 
real  and  personal,  of  the  debtor,  and  shall 
have  priority  over  all  other  judgments  as 
against  the  personal  property  of  such 
debtor.'  Sess.  acts  1861,  p.  24.  This  act 
operated  as  a  legislative  injunction,  and 
put  an  end  to  the  authority  of  the  sheriff  to 
sell  where  a  levy  had  been  made,  and  con- 
sequently to  his  right  to  receive  payment 
in  his  official  character,  so  as  to  bind  his 
sureties. ' ' 

The  answer  made  to  this  assignment  of 
error  in  the  argument  of  counsel  of  the 
defendant  in  error  is  two  fold:  1st — That 
according  to  the  principles  before  stated 
and  authorities  before  cited,  we  must  say, 
upon  the  evidence,  construing  it  most 
strongly  against  the  plaintiff  in  error,  that 
the  money  was  received  by  the  sheriff 
144  on  *the  1st  day  of  January,  1861,  which 
was  before  the  passage  of  the  act  of 
the  Wheeling  legislature  of  the  26th  day  of 
July  1861  aforesaid ;  and  that  act,  therefore, 
cannot  apply  to  the  case.  And— 2dly :  **The 
acts  of  the  Wheeling  legislature  had  no 
binding  obligation  in  that  part  of  Virginia 
which  adhered  to  the  Confederate  govern- 
ment. The  government  at  Richmond,  from 
1861  to  the  spring  of  1865,  was  the  govern- 
ment of  that  portion  of  Virginia  which 
adhered  to  it,  de  facto  if  not  de  jure ;  and 
the  laws  passed  by  the  Wheeling  legislature 
had  no  operation  or  effect  in  the  county  of 
Culpeper  prior  to  the  close  of  the  war  in 
the  year  1865."  Without  expressing  any 
opinion  in  regard  to  the  latter  view,  it  is 
sufficient  to  say,  that  we  concur  entirely  in 
the  former ;  and  we  are,  therefore,  of  opin- 
ion against  the  plaintiff  in  error  on  his  2d 
assignment  of  error.     The  next  is : 

**3d:  Because  the  evidence  proved  that 
the  relator  was  not  a  resident  of  the  county 
of  Culpeper,  and  no  demand  was  made  in 
said  county  after  the  receipt  of  the  money, 
either  by  the  plaintiff,  his  attorney  at  law, 
or  by  any   other   person    having   a  written 


order,  of  which  the  sheriff  was   informed. 
See  Code  of  1860,  ch.  187,  {  20,  p.  775." 

Field  testified  that  he  was  the  attorney 
who  brought  the  suit  in  which  the  judgment 
was  obtained,  on  which  the  execution  afore- 
said was  issued,  and  that,  after  the  return 
day  of  the  execution,  he  frequently  applied 
to  the  sheriff,  who  well  knew  that  he  was 
counsel  in  the  case,  for  the  money,  but 
always  without  success.  He  does  not  think 
the  money  had  been  collected  when  he  called 
on  him,  and  he  never  made  such  a  call  after 
the  17th  of  April  1861,  at  which  time  wit- 
ness left  the  county  to  enter  the  army. 
This  testimony  is  of  itself  a  sufficient  an- 
swer to  the  3d  assignment  of  error.  Field 
resided  in  the   same   county   with  the 

145  sheriff,  and  was  well   known  *to  him 
to  be  the   plaintiff's   attorney   in   the 

execution;  and  the  sheriff  well  knew  that 
he  could,  at  any  time,  pay  the  money  to 
the  said  attorney,  who  had  frequently  ap- 
plied to  him  for  it.  To  be  sure  the  sheriff 
himself  testified  that  he  did  offer  to  pay  the 
money  to  Field,  as  attorney  of  the  plaintiff 
in  the  execution,  who  declined  to  receive  it. 
But  in  this  conflict  of  testimony  the  estab- 
lished rule,  before  referred  to,  requires  us 
to  credit  that  which  tends  to  sustain  the 
judgment  of  the  court  below.  There  is 
other  testimony  in  the  case  which  affords 
another  sufficient  answer  to  the  3d  assign- 
ment of  error.  We  mean  the  testimony  of 
Edward  B.Hill,the  nominal  plaintiff  in  the 
execution,  who  testified  that  about  the  1st 
of  September  1862  he  received  a  letter  from 
the  relator,  authorizing  and  requesting  him 
to  collect  for  him  of  the  sheriff  the  proceeds 
of  the  execution  aforesaid ;  that  accordingly 
he  called  on  Harris,  the  sheriff,  for  the 
money,  who  acknowledged  that  he  had 
received  it,  but  declined  to  pay  it ;  saying 
that  he  could  afford  to  hold  it,  as  he  could 
make  more  than  six  per  cent,  with  it,  hav- 
ing already  made  more  than  $3,000  by  spec- 
ulating in  tobacco.  Witness  informed  the 
sheriff  that  he  was  authorized  by  the  relator 
to  call  on  him  for  the  money,  but  did  not 
tell  him  that  his  authority  to  do  so  was  in 
writing.  The  sheriff  made  no  objection  to 
paying  him  the  money  for  the  want  of 
written  authority,  nor  on  any  other  ground  • 
than  that  already  stated ;  nor  did  he  make 
any  offer  to  pay  it,  if  a  written  order  should 
be  produced;  or  make  any  allusion  to  a 
written  order.  Witness  had  searched  for 
the  letter  referred  to,  but  was  unable  to 
find  it ;  and  supposed  it  had  been  destroyed, 
along  with  many  other  of  his  papers,  during 
the  war. 

Our  opinion  is  against  the  plaintiff  in 
error  on  his  3d  assignment  of  errors.  The 
next  is: 

**4th — The    judgment    of    the  court 

146  should  have  been  *for  the  defendants, 
on  the  plea  of  nul  tiel  record ;  because 

no  judgment  or  writ  of  fieri  facias,  such  as 
is  set  out  in  the  declaration  against  John 
S.  Barbour,  George  6.  Thompson  and  James 
Barbour,  was  produced;  but  one  against 
John  S.  Barbour,  jr.,  George  G.  Thompson 
and  James  Barbour,  was. ' ' 


62 


24  GRATT. 


City  of  Richmond  v.  Pok,  Trustee. 


147,  148,  149 


This  assignment  of  error  is  based  upon 
the  narrow  ground,  that  the  omission  in 
the  declaration  of  the  two  letters  '*jr.," 
added  to  the  name  of  John  S.  Barbour  in 
the  judgment  and  execution,  is  a  fatal  va- 
riance between  the  allegata  and  probata. 
We  do  not  think  so.  **Jr.'*  is  no  part  of 
the  name,  but  a  mere  descriptio  personae, 
and  maj  be  rejected  as  surplusage.  It 
would  have  done  no  harm  if  it  had  been 
inserted  in  the  declaration.  -  Utile  per 
inutile  non  vitiatur.  But  it  was  unneces- 
sary to  insert  it  there ;  as  it  would  have 
been  unnecessary  to  have  inserted  any  other 
addition  by  which  John  S.  Barbour  might 
have  been  described  in  the  judgment  and 
execution.  As  for  instance,  ^  ^attorney  at 
law,"  or  ** president  of  a  railroad  com- 
pany,** or  * 'resident  of  the  county  of  Cul- 
peper,"  &c.  &c.  ''Junior  is  no  part  of  a 
person's  name,**  7  Bacon's  Abri.  p.  8; 
Bouviser's  Am.  ed.  of  Gwyllim's  Bng.  ed. 
1846,  and  cases  cited,  viz:  Commonwealth 
V.  Perkins,  1  Pick.  R.  388;  Cobb  v.  Lucas, 
15  Id.  7 ;  Kincaid  v.  Howe,  10  Mass.  R.  203 ; 
7  Johns.  R.  549;  2  Caines  R.  164;  17  Pick. 
R.  200 ;  3  Mete.  R.  330.  There  seems  to  be 
some  conflict  of  authority  upon  the  question 
whether  the  omission  of  the  designation 
''jr.'*  annexed  to  a  man's  name  to  a  bond 
or  note,  would  be  a  material  variance  in 
describing  such  bond  or  note  in  a  declara- 
tion or  other  pleading ;  but  the  preponder- 
ance of  authority,  and  reason  also,  seem  to 
be  in  favor  of  its  being  no  variance.  See 
Headley  v.  Shaw,  39  Illi.  R.  354,  decided  in 
1866,  in  which  Mr.  Justice  Breese,  deliver- 
ing the  opinion  of  the  court,  said: 
147  "The  weight  of  authority  *seems  to 
be  that  this  is  no  variance.  'Jr.* 
added  to  a  person's  name  is  no  part  of  the 
name. '  *  See  also  Fleet  v.  Youngs,  11  Wend. 
R.  522;  The  People  v.  Cook,  14  Barb.  R.  259, 
299,  300;  Prentiss  v.  Blake  Ac,  34  Verm. 
R.  460 ;  Commonwealth  v.  Parmenter  &c. ,  101 
Mass.  R.  211. 

Our  opinion,  therefore,  is  against  the 
plaintiif,  on  his  4th  assignment  of  errors. 
The  next  and  last  is : 

*'5th — ^The  judgment  of  the  court  was 
erroneous,  in  refusing  to  strike  out  the 
plaintiff's  general  replication  to  the  defend- 
ant's 4th  plea.** 

It  is  a  sufficient  answer  to  this  assignment 
of  error  to  say,  that  no  exception  was  taken 
in  the  court  below  to  the  action  of  the  court 
in  refusing  to  strike  out  the  general  repli- 
cation to  the  4th  plea ;  and  it  is  too  late  to 
take  it,  for  the  flrst  time,  in  this  court. 
But  the  answer,  made  by  the  counsel  of  the 
defendant  in  error,  is  also  a  good  one. 
While  "the  defendant,  in  any  action,  may 
plead  as  many  several  matters,  whether  of 
law  or  fact,  as  he  shall  think  necessary,** 
(Code,  ch.  171,  {  23,)  yet  he  must  plead 
them  in  several  pleas,  and  not  all,  or  more 
than  one,  in  one  plea,  unless  the  several 
matters  so  pleaded  in  one  plea,  be  constit- 
uent parts  of  one  and  the  same  defence. 
Duplicity,  to  that  extent,  must  still  be 
avoided  by  a  defendant  in  an  action ;  and 
while  the  plaintiff  in  an  action  cannot  make 


several  replies  to  one  plea,  yet  he  can  reply 
severally  to  each  plea.  If  the  defendant 
include  several  distinct  matters  of  defence 
in  one  plea,  he  has  no  right  to  complain  of 
the  plaintiff  for  replying  generally  to  such 
plea.  If  the  plaintiff  in  such  case  can  be 
said  to  be  guilty  of  a  fault  in  pleading,  it 
is  induced  by  his  adversary,  who  is  guilty 
of  the  first  fault.  Whether,  therefore,  the 
4th  plea  in  this  case  be  double  or  single,  it 
is  no  error  in  the  plaintiff  to  reply  to 
148  it  generally ;  and  *certainly  no  error 
of  which  the  defendants  in  the-  court 
below  can  complain. 

Our  opinion  is,  therefore,  against  the 
plaintiff  in  error  on  his  5th  and  last' as- 
signmcnt  of  errors. 

We  think  there  is  no  error  in  the  judg- 
ment, and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 


149      *City  of  Richmond  V.  Poe,  Trustee. 

Noyember  Term,  187S,  Richmond. 

Dedication— Bvldeoce  of.*— In  a  controversy  between 
the  city  of  Richmond  and  P,  the  owner  of  a  lot  on 
F  street,  as  to  the  northern  line  of  said  street,  P 
and  those  under  whom  he  claims  having-  been  in 
possession  by  actual  enclosure,  for  more  than  sixty 
years,  and  there  beinff  no  proof  of  actual  dedica- 
tion by  R,  the  original  owner  of  the  land,  such 
dedication  cannot  be  shown  by  proof  of  the  exists 
ence  of  stones  on  the  comers  of  the  cross  streets 
on  the  line  claimed  by  the  city;  it  not  appearing- 
by  whom  they  were  placed  there,  or  that  R  recog- 
nized them  as  marklngr  the  line;  nor  by  maps  of  the 
ground  laid  off  by  R,  copied  by  order  of  the  city, 
from  an  old  map  in  the  county  court  clerk's  office, 
since  lost:  it  not  appearingr  that  R  had  any  knowl- 
edge of  said  old  map;  nor  by  the  records  of  the 
proceedings  of  the  Council  of  the  city,  reciting  an 
acknowledgment  by  a  previous  o-vmer  of  the  lot. 
that  his  enclosure  encroached  upon  the  street,  and 
giving  him  permission  to  continue  it  for  the 
present 

In  June  1871  John  P.  Poe,  trustee  for 
Mrs.  Bradley  T.  Johnson,  applied  by  bill 
to  the  judge  of  the  Chancery  court  of  the 
city  of  Richmond,  for  an  injunction,  to 
enjoin  the  city  of  Richmond  from  proceed- 
ing to  widen  Franklin  street  by  extending 
its  northern  line  so  as  to  include  a  part  of 
the  lot  held  by  him  as  trustee  as  aforesaid, 
lying  between  Jefferson  and  Madison  streets, 
at  the  corner  of  the  latter  and  Franklin 
street.     The  ground  on  which  he  rested  his 

•Dedication— Evidence  of.— See  on  this  point,  Skeen 
T.  Lynch.  1  Rob.  186;  Harris  y.  Com.,  20  Gratt.  838; 
Taylor  v.  Com.,  29  Gratt  T80;  Colbert  v.  Shepherd,  89 
Va.  401,  16  S.  E.  Rep.  246;  Bunttn  v.  Danville,  93  Va. 
200,  24  S.  E.  Rep.  880;  Taylor  v.  Phllippi,  85  W.  Va.  554, 
14  S.  E.  Rep.  180;  Teass  v.  St  Albans,  88  W.  Va.  1,  17 
S.  E.  Rep.  400;  Pierpoint  y.  Harrisyllle,  9  W.  Va.  219; 
Wheeling  v.  Campbell,  12  W.  Va.  68,  citing  the  prin- 
cipal case;  Yates  v.  Town  of  Warrenton,  84  Va.  387, 
4  S.  E.  Rep.  818,  10  Am.  St  Rep.  860;  City  of  Richmond 
y.  Stokes.  81  Gratt  713:  Talbott  v.  R.  &  D.  R.  R.  Co.. 
81  Gratt  685;  Norfolk  y.  Nottingham,  96  Va.  34,  30  S. 
E.  Rep.  444. 
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claim  to  enjoin  the  city,  was,  that  he  and 
those  under  whom  he  claimed  had  been  in 
possession  up  to  the  present  line  of  Franklin 
street,  certainly  since  1809.  That  the  en- 
closure of  this  lot  had  been  where  it  is  now 
ever  since   that  time,    and   the   deed 

150  *from  Alexander  Stuart  to  Wm.  Price, 
which    bears   date   11th  day  of  April 

1809,  and  was  executed  at  that  time,  though 
not  recorded  until  June  1815,  under  which 
the  plaintiff  claims,  conveyed  the  lot  as 
one-half  acre,  **as  the  same  is  now  en- 
closed," **ft  being  the  same  lot  on  which 
the  said  Price  now  resides.'* 

Notice  of  the  application  having  been 
given  to  the  city  authorities,  an  answer 
was  filed  for  the  city.  The  ground  taken 
by  the  city  was,  that  Franklin  street  had 
been  laid  out  long  before  the  deed  of  Stuart 
was  executed,  and  that  it  was  of  the  uni- 
form width  of  sixty-five  feet  four  inches, 
from  ninth  street  opposite  the  capitol  square, 
to  what  was  the  western  limits  of  the  city 
at  the  date  of  Stuart's  deed;  and  that  such 
is  now  its  unobstructed  width  for  that  dis- 
tance, except  along  the  three  squares  from 
Foushee  to  Madison  streets,  as  is  shown  by 
the  oldest  maps  and  surveys  of  the  city, 
made  by  its  authority  and  under  its  direc- 
tion. 

It  was  further  stated,  that  as  appeared  by 
certain  proceedings  before  the  council  of 
the  aity,  in  the  latter  part  of  the  year  1845, 
Charles  Palmer  and  others,  who  were  then 
the  owners  of  these  lots,  sent  in  a  petition 
to  the  city  council,  respecting  the  north 
line  of  Franklin  street  from  Foushee  street 
west,  in  which  they  admitted  they  en- 
croached on  Franklin  street,  and  that  a  part 
of  said  street  was  embraced  within  their 
enclosures;  and  praying  the  council  not  to 
require  them  to  take  down  their  enclosures, 
and  withdraw  them  to  the  proper  line  of 
Franklin  street.  And  the  council  upon 
their  petition,  granted  the  owners  of  the 
lots  permission  to  retain  their  enclosures 
undisturbed  for  the  present ;  and  this  was 
accompanied  with  the  resolution,  that  noth- 
ing therein  contained  ^^shall  be  construed 
into  a  surrender  by,  the  city  council  of  any 
portion  of  Franklin  street  as  laid  out  and 
defined   by   the   certain  corner  stones 

151  aforesaid,  making  *the  said  street  in 
all  its  parts  sixty-five  and    one-third 

feet  wide. '  * 

The  controversy  in  this  case  relates  to 
Franklin  street  and  a  lot  lying  within  what 
is  known  as  Rutherford's  addition  to  the 
city.  All  the  land  west  of  first  and  south 
of  Broad  streets,  extending  south  beyond 
Canal  street  and  west  beyond  the  city  limits, 
was  owned  by  Thomas  Rutherford,  who  laid 
it  off  in  streets  and  squares;  the  squares 
containing  each  four  half-acre  lots.  The 
streets  running  east  and  west  were  exten- 
sions of  the  streets  of  the  city,  as  Grace, 
Franklin,  Main,  &c.  The  cross  streets 
running  south  and  north,  were,  beginning 
from  First  and  running  west,  named 
Foushee,  Adams,  Jefferson  and  Madison. 
About  1795  Mr.  Rutherford  built  a  house  on 
the  lot  at  the  north-east  corner  of  Franklin 


land    Adams   street;  and   he    lived    in   this 
house  until  his  death  in  1851  or  1852. 

It  was  proved  by  two  witnesses,  that  the 
plaintiff's  enclosure  on  Franklin  street  was 
on  the  same  line  that  it  was  sixty  years 
before.  It  was  there  when  they  first  knew 
the  lot,  and  the  knowledge  of  one  of  them 
went  back  to  1810,  and  the  other  nearly  as 
long ;  and  a  third  witness  not  so  old  as  the 
others,  but  who  had  been  in  the  city  and 
had  known  the  lot  ever  since  he  was  old 
enough  to  notice  such  things,  expressed  the 
opinion  that  no  change  had  been  made  in 
the  location  of  the  enclosure  on  Franklin 
street  since  he  had  known  the  lot. 

The  city  introduced  a  plat  of  Rutherford's 
addition  to  the  city,  made  in  1835  by  Mica- 
jah  Bates,  the  surveyor  of  the  city,  copied, 
as  stated  on  its  face,  from  a  map  then  in 
the  clerk's  ofl&ce  of  Henrico  county  court, 
but  now  lost,  which  laid  down  Franklin 
street  as  of  the  same  width  of  sixty-five  feet 
four  inches,  from  Ninth  to  Madison  streets ; 
but  there  was  no  proof,  except  the  necessity 
of  such  a  map,    for   his   purposes,    to 

152  connect    Mr.    Rutherford     *with    it. 
There    was    proof   also   of  stones  on 

Adams  and  Madison  streets,  on  the  line  of 
what  the  city  claimed  to  be  the  north  line 
of  Franklin.  These  stones  had  been  in 
their  present  position  a  long  time ;  but  it 
did  not  appear  who  placed  them  there. 

The  proceedings  of  the  council  in  1845, 
referred  to  in  the  answer  of  the  city,  were 
before  the  court;  but  the  petition  of  the 
property  owners  was  not  to  be  found.  These 
proceedings  recited  the  reception  of  a  peti- 
tion from  t\ie  property  owners,  and  referred 
it  to  a  committee.  This  committee  reported, 
recommending  the  adoption  of  certain  res- 
olutions, by  which  the  true  boundary  of 
Franklin  street,  as  called  for  by  the  stones 
before  mentioned,  and  making  it  sixty-five 
and  one-third  feet  wide,  was  declared ;  that 
the  petitioners  were  declared  to  have  ad- 
mitted their  encroachment  on  Franklin 
street;  and  giving  them  leave  to  retain 
their  enclosures  as  they  were  for  the  time ; 
but  with  the  proviso  stated  in  the  answer. 
And  these  resolutions  were  adopted  by  the 
council. 

There  was  no  doubt  that  the  north  line  of 
Franklin  street,  if  continued  straight  from 
ninth  to  Madison  street,  would  throw  into 
the  street  a  few  feet  of  ground  from 
Foushee  to  Madison  streets. 

The  cause  having  been  set  for  hearing, 
came  on  to  be  heard  on  the  31st  of  October 
1871,  when  the  chancellor — Fitzhugh — de- 
livered his  opinion  as  follows: 

This  is  an  application  for  an  injunction 
to  restrain  the  authorities  of  the  city  of 
Richmond  from  taking  a  portion  of  the  lot 
of  the  plaintiff,  at  the  corner  of  Franklin 
and  Madison  streets,  for  public  use,  as  a 
part  of  Franklin  street,  except  after  proper 
legal  condemnation  of  the  same. 

The  city  has  answered  the  bill,  and  claims 
the  right  to  have   Franklin   street  of 

153  the  uniform  width  of  65  feet  *4  inches ; 
and  that  it  was  so  laid  out  and  estab- 
lished long  prior  to   the   deed   under  which 
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the  plaintiff  claims.  That  the  records 
showing  its  establishment  have  been  de- 
stroyed, but  the  oldest  map  of  the  city  now 
extant,  traces  the  street  to  the  western 
limits  of  the  city  as  of  that  uniform  width. 
That  three  stones  which  are  old  land  marks, 
show  the  same  thing,  and  that  so  much  of 
the  plaintiff's  lot  as  is  necessary  to  make 
Franklin  street  of  the  uniform  width  afore- 
said, and  which  is  now  embraced  within 
his  enclosure  and  fence,  constitutes  a  part 
of  that  street,  and  to  that  extent  is  an  en- 
croachment on  the  street  of  the  city.  And 
that  it  will  appear  from  certain  proceedings 
before  the  council  of  the  city  in  November, 
1845,  that  the  owners  of  lots  on  the  north 
side  of  Franklin  street  in  that  part  of  the 
city,  and  among  others  Charles  Palmer, 
who  then  owned  the  lot  in  controversy,  sent 
in  a  petition  to  the  city  council,  respecting 
the  north  line  of  Franklin  street  from  Fou- 
shee  street  west,  in  which  they  admitted 
that  they  encroached  on  the  street,  and  that 
part  of  it  was  embraced  within  their  en- 
closures; but  praying  the  council  not  to 
require  them  then  to  take  down  their  en- 
closures and  withdraw  them  to  the  proper 
line  of  Franklin  street.  That  the  council 
granted  the  prayer  of  the  petition  and  per- 
mitted the  enclosures  to  stand  as  they  then 
were,  **for  the  present;"  but  with  the  dis- 
tinct declaration,  that  nothing  in  that 
permission  should  ^'be  construed  into  a  sur- 
render by  the  city  council  of  any  portion  of 
Franklin  street,  as  laid  out  and  defined  by 
the  corner  stones"  before  referred  to,  mak- 
ing the  said  street  in  all  its  parts  65^ feet 
wide. 

That  the  said  petition  has  been  lost,  but 
its  substance  and  purport  can  be  easily 
gathered  from  the  proceedings  of  the  coun- 
cil. And  the  city  insists  that  the  present 
owners  of  these  lots  are  estopped  from 
denying  that  65  feet  4  inches  is  the  true 
width  of  Franklin  street. 

154  *It  seems  that  Thomas  Rutherford, 

in  1794,  purchased  of  Buchanan  the 
parcel  of  ground  now  known  as  Rutherford's 
addition  to  Richmond,  and  afterwards  laid 
it  out  into  lots  with  squares  and  streets.  It 
is  not  known  when  this  was  done ;  but  per- 
haps it  was  soon  after  Rutherford  built  his 
own  house,  in  which  he  resided  until  his 
death,  in  the  year  1795 ;  and  it  is  probable 
the  lots  were  laid  out  about  that  time.  Af- 
terwards Mr.  Rutherford  conveyed  the  lot 
in  question  to  Alexander  Stuart,  by  a  deed, 
the  date  of  which  is  unknown ;  and  Stuart 
and  wife,  by  deed  dated  in  1809,  recorded 
in  1815,  conveyed  it  to  William  Price  for 
life,  with  remainder  in  fee  to  Sarah  Price, 
his  wife.  She  devised  it  to  Charles  Palmer 
for  life,  with  remainder  in  fee  to  William 
P.  Palmer. 

Charles  Palmer  died  in  1867,  and  it  then 
passed  to  William  P.  Palmer,  who  conveyed 
it  in  1869  to  Bradley  T.  Johnson,  and  he  to 
the  plaintiff. 

It  appears  that  Franklin  street  has  never 
been  wider  at  the  point  opposite  this  lot 
than  it  now  is.     The   enclosure  binding  on 


the  present  line  of  the  street,  have  been 
where  they  now  are  for  more  than  sixty 
years ;  and  during  that  whole  period  of  time 
the  strip  of  land  fronting  on  Franklin 
street,  now  claimed  by  the  city  as  a  part  of 
the  street,  has  been  uninterruptedly  i  a 
the  actual  occupation  and  possession  of  its 
several  owners.  It  has  been  enclosed,  and 
the  deed  from  Stuart  and  wife  to  Price  and 
wife  in  1809,  calls  for  **one  half  acre  lot  of 
ground  as  the  same  is  now  enclosed. ' '  And 
Mr.  Drew  testifies  that  the  fence  stands 
now  where  it  did  sixty  years  ago.  And  it  is 
clear,  from  the  testimony,  that  Franklin 
street,  from  Foushee  to  Madison  streets, 
remained  at  its  present  width  from  at  least 
1805,  and  most  probably  from  about  1795, 
when  Mr.  Rutherford  built  his  house  at  the 
comer  of  Adams  and  Franklin  streets,  until 
his  death,  which   occurred   in   1851  or 

155  1852;  that  is,  *for  a  period  of  from  50 
to  55  years.     And  during  all  that  time 

he  must  have  known,  not  only  that  Stuart 
and  other  parties  to  whom  he  had  sold  lots, 
had  encroached  upon  the  street,  if  the  claim 
of  the  city  be  just,  but  that  he  himself  was 
in  the  occupancy  of  ground  to  which  the 
public  had  a  right  as  a  street,  and  which 
he  had  appropriated  for  that  purpose. 

I  think  there  can  be  no  question  that 
Franklin  street,  in  its  present  width  at  the 
points  above  indicated,  was  dedicated  as  a 
street  by  the  owner  of  the  land ;  for  he  had 
opened  it  and  sold  lots  to  third  parties  abut- 
ting upon  it ;  and  there  have  been  so  many 
acts  of  control  by  the  city,  and  it  had  been 
used  as  a  street  by  the  public  so  long,  that 
the  use  sufficiently  evinced  its  acceptance 
by  the  public.  The  intention  and  acts  of 
dedication  concurring  with  the  acceptance 
on  the  part  of  the  public,  made  the  dedica- 
tion complete.  Washbume  on  Kas.  top  p. 
188-9,  Marg.  pp.  139,  140. 

But  the  claim  of  the  city  to  the  strip  of 
ground  on  the  north  side  of  Franklin  street, 
presents  «.  different  question..  It  is  one 
having  reference  to  the  extent  of  the  dedi- 
cation. Did  Thomas  Rutherford  ever  dedi- 
cate more  land  to  a  public  use  than  is  shown 
by  the  present  boundaries  of  Franklin  street, 
between  the  two  points  in  which  it  is  nar- 
rower than  65  feet  4  inches?  In  other  words, 
did  he  ever  dedicate  the  strip  of  ground  in 
controversy  to  a  public  use? 

To  constitute  a  dedication  of  land  to  a 
public  use,  there  must  first  be  an  intention 
to  do  it  on  the  part  of  the  owner;  and  this 
must  be  unequivocally  and  satisfactorily 
proved.  The  intention  may  be  manifested 
by  writing,  by  declaration,  or  by  acts. 
Washbume  on  Eas.,  Marg.  p.  133,  top  p. 
180.  If  not  in  writing,  the  acts  and  decla- 
rations of  the  land  owner,  indicating  the 
intent  to  dedicate  his  land  to  the  public 

156  use,  must  be   unniistakable  *in  their 
purpose,   and   decisive   in  their  char- 
acter, to  have  that  effect.     Harris'  Case,  20 
Gratt.  833. 

The  city,  to  maintain  that  there  was  a 
dedication  of  this  strip  of  ground,  relies 
upon  some  stones  which  had  been  set  up  as 
landmarks,  upon  certain  maps,  all  of  which 
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show  that  Franklin  street  was  of  the  uni- 
form width  of  65  feet  4  inches,  and  upon 
admissions  claimed  to  have  been  made  by 
the  owners  of  this  and  other  lots,  where  the 
encroachments  are  alleg-ed  to  exist,  recog- 
nizing the  right  of  the  city  to  a  street  65 
feet  4  inches  wide ;  and  further,  that  it  is 
shown  by  a  survey  of  the  lot  in  question, 
that  the  plaintiff  has  half  an  acre,  which 
is  all  his  deed  calls  for,  after  taking  off  the 
strip  of  land  in  dispute. 

1.  As  to  the  land  marks :  Mr.  Pleasants 
speaks  of  some  old  stones  on  the  south  side 
of  Franklin  street  at  Monroe  and  Henry 
streets,  and  an  old  stone  now  standing  on 
the  north  side  of  Franklin  street  and  the 
west  side  of  Madison,  (adjacent  to  the  lot 
in  controversy,)  65  feet  4  inches  from  the 
south  line  of  Franklin  street  at  that  point. 
It  is  not  known  when   they  were  originally 

S laced  where  they  are,  nor  by  whom ;  but 
[r.  Pleasants  supposes  by  Thomas  Ruther- 
ford, as  some  of  his  deeds  call  for  stones  at 
the  comer  of  his  squares.  Mr.  Pleasants 
has  only  known  them  since  1845,  and  he 
says  that  at  the  corner  of  Madison  and 
Franklin  streets  was  an  old  one  then.  But 
who  placed  them  where  they  are,  whether 
Rutherford  or  the  city,  or  whether  by  the 
joint  action  of  the  two,  is  now  matter  of 
conjecture ;  there  is  no  proof  on  the  subject. 
If  by  Rutherford,  or  by  him  and  the  city, 
before  any  conveyance  by  him  to  a  third 
party,  it  was  an  equivocal  act  on  his  part. 
For  though  taken  by  itself  it  would  amount 
to  strong  evidence  of  an  intention  to  dedi- 
cate the  65  feet  4  inches  as  a  street;  yet 
when  he  held  on  to  this  strip  of  land 
157  throughout  the  *whole  of  his  addition 
from  Foushee  to  Madison  street,  em- 
bracing a  part  in  front  of  his  own  house, 
and  afterwards  permitted  those  to  whom  he 
sold  to  do  the  same  thing  without  objection 
or  complaint  for  so  long  a  series  of  years, 
it  would  seem  to  negative  the  idea  of  a 
dedication  of  that  strip  of  ground  «.s  a  part 
of  the  street.  For  the  simple  planting  of  a 
land  mark,  assuming  that  he  did  it  himself, 
without  a  surrender  of  the  land,  would  not 
amount  to  a  dedication.  On  the  other  hand, 
.if  it  was  planted  by  Rutherford,  after  his 
sale  of  the  lot  in  question  to  Stuart,  and 
the  latter  had  enclosed  it  and  held  it  under 
Rutherford's  deed,  it  would  have  been  too 
late  for  Rutherford  to  dedicate  it  as  a  street ; 
for  he  could  not  appropriate  Stuart's  land 
to  that  purpose ;  and  there  is  no  evidence 
that  Stuart  or  any  subsequent  owner  had 
any  thing  to  do  with  placing  the  stone 
where  it  is.  But  the  absence  of  proof  when 
it  was  placed  where  it  is,  and  by  whom  it 
was  so  placed,  and  especially  the  absence 
of  proof  that  Rutherford  had  any  thing  to 
do  with  it,  and  the  positive  proof  that  it 
has  never  formed  any  part  of  the  street, 
and  that  it  has  been  enclosed  and  held  as  it 
now  is  for  upwards  of  50  years  during  Mr. 
Rutherford's  lifetime,  without  complaint 
on  his  part,  create  a  very  strong  presump- 
tion against  a  dedication  by  him,  and  cer- 
tainly is  wanting  in  that  unequivocal, 
unmistakable     and    decisive    character    of 


proof  which  it  has  been  seen  the  law  re- 
quires to  establish  a  dedication. 

2.  As  to  the  maps.  It  seems  from  the 
testimony  of  Mr.  Pleasants,  that  a  copy  of 
a  map  of  Rutherford's  addition  was  in*  the 
city  engineer's  office,  purporting  to  have 
been  made  by  Micajah  Bates,  city  surveyor, 
in  November  1842,  from  a  copy  on  file  in 
the  clerk's  office  of  Henrico  county  court. 
Mr.  Pleasants  never  saw  the  original.  It 
is  not  to  be  found  in  the  regular  book  of 
records  of  plats.     There  is  no  evidence 

158  of  any  sort   that  *it  was  ever  ordered 
to  be    recorded.     Pleasants   thinks  it 

must  have  been  filed  loose  and  has  been 
lost.  There  is  no  evidence,  either,  when  or 
by  whom  it  was  filed,  or  that  Rutherford 
had  any  thing  to  do  with  it.  Bates  certifies 
his  copy  to  be  **a  copy  of  a  plat  of  Ruther- 
ford's addition  to  the  city  of  Richmond, 
taken  from  a  copy  filed  in  the  office  of  the 
clerk  of  Henrico  county  court. ' ' 

If  the  paper  filed  with  Mr.  Pleasants* 
deposition  be  a  true  copy  of  the  original, 
the  presumption  is  that  the  paper  from 
which  Bates  made  his  copy  was  itself  made 
long  after  Rutherford's  addition  had  been 
laid  out ;  for,  among  other  things  of  subse- 
quent date,  it  has  reference  to  Gwathmey's 
lot,  and  the  deed  to  him  is  dated  in  July 
1817.  Mr.  Pleasants,  however,  suggests 
that  Bates'  copy  may  have  been  made  for 
a  specific  purpose.  See  his  certificate  at 
the  bottom  of  Uie  map.  And  it  may  be  that 
these  subsequent  matters  found  on  Bates' 
copy  were  not  in  the  original,  and  they  may 
have  been  inserted  on  Bates'  copy  after  it 
was  made.  But  this  is  all  conjecture  now ; 
for  Mr.  Pleasants  says  he  never  saw  the 
original,  and  it  is  lost  and  cannot  be  pro- 
duced. It  is  claimed  for  the  city,  in  argu- 
ment, that  Bates'  map  is  a  copy  of  an 
ancient  document  too  old  to  be  proved  by 
living  memory,  but  found  in  its  proper  place 
of  deposit;  and  that  it  shows  Franklin 
street  to  be  65  feet  4  inches  wide,  and  is 
entitled  to  great  weight  as  one  of  the  evi- 
dences of  the  intention  of  Rutherford  to 
dedicate  to  public  use  a  street  of  that  width. 
But  in  order  to  have  effect  as  evidence  at 
all,  it  must  be  cotemporaneous  with  the 
transaction  to  which  it  relates,  must  be 
genuine,  and  must  come  from  the  proper 
custody.  See  1  Greenl.  Bv.,  {  142.  Now, 
in  view  of  the  remarks  just  made,  there  is 
room  for  grave  doubt  as  to  whether  the  map 
in  the  clerk's  office  was  cotemporaneous 
with  the  laying  out  of  Rutherford's  plan. 
And   also   whether    it  came  from  the 

159  proper    place   of  deposit.     *If  it   had 
been  recorded,  the  clerk's  office  would 

have  been  the  proper  place  of  deposit  for 
the  record,  but  it  was  not;  and  therefore 
the  proper  custodian  of  the  loose  paper,  if 
it  was  an  authentic  and  genuine  original 
map,  would  have  been  Mr.  Rutherford.  But 
there  is  no  evidence  that  he  ever  saw  it.  He 
lived  until  1851-'52,  a  date  so  recent,  that 
there  are  doubtless  many  living  witnesses 
of  transactions  with  him  in  regard  to  prop- 
erty in  his  addition,  who  could  testify  to 
his  use  of  this  map  or  plan,  or  to  his  knowl- 
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edge  of  its  existence,  if  such  had  been  the 
fact.  And  these  doubts  are  strengthened 
by  the  fact  to  which  Mr.  Pleasants  testifies, 
that  in  the  deeds  made  by  Mr.  Rutherford  for 
X^roperty  in  his  addition,  the  calls  are  gen- 
erally for  the  streets,  occasionally  for  stones 
at  the  corners  of  the  squares,  but  never  in 
any  instance  for  a  map  or  plan. 

From  the  testimony,  I  have  no  doubt  that 
Bates'  copy  and  that  he  found  in  the  clerk's 
office,  were  generally  accurate  maps  of 
Rutherford's  addition,  with  the  exception 
of  the  strip  of  ground  in  controversy.  But 
there  is  great  doubt  whether  the  paper  in 
the  clerk's  office  was  made  from  a  survey 
of  the  ground,  after  it  had  been  staked  off 
and  partially  improved,  or  whether  it  was 
the  original  plan  or  paper  from  which  the 
ground  itself  was  subsequently  laid  out  as 
it  now  is;  too  much  doubt,  to  authorize  a 
court  to  dispossess  a  man  of  his  property  of 
which  he  and  those  under  whom  he  claims 
have  been  in  actual  adverse  possession  for 
over  60  years.  On  this  subject  see  Missouri 
V.  Kentucky,  11  Wall.  U.  S.  R.  395,  402-3, 
410. 

It  seems  there  have  been  three  maps  of 
the  city  made  in  which  Rutherford's  addi- 
tion is  embraced ;  one  by  Young  in  1809,  or 
about  that  time ;  another  by  Bates  in  1835, 
and  a  third  by  Pleasants  in  1845 ;  and 
160  in  all  of  *them  Franklin  street, 
through  Rutherford's  addition,  is  of 
the  uniform  width  of  65  feet  4  inches. 

But  these  maps  are  not  entitled  to  much 
weight  as  evidences  of  Rutherford's  inten- 
tion to  dedicate  a  street  of  that  width,  when 
they  stand  confronted  by  the  uninterrupted 
adverse  possession  of  those  under  whom  the 
plaintiff  claims,  and  of  Mr.  Rutherford 
himself,  from  a  period  anterior  to  the  date 
of  the  oldest  map,  and  when  the  city  itself 
acquiesced  quietly  in  their  possession,  so 
far  as  the  record  shows,  without  objection 
or  claim  until  1845;  that  is,  for  over  35 
years.  In  Poole  v.  Huskinson,  11  Mees.  & 
W.  R.  827,  cited  in  Harris'  Case,  it  is  said 
a  single  act  of  interruption  by  the  owner  is 
of  much  more  weight  upon  the  question  of 
intention  than  many  acts  of  enjoyment  on 
the  part  of  the  public ;  the  use  without  the 
intention  to  dedicate  it  as  a  public  way,  not 
being  a  dedication.  If  a  single  act  of  in- 
terruption will  produce  such  an  effect,  the 
continued  possession  by  the  owner  of  the 
land,  and  the  absence  of  all  use  or  enjoy- 
ment by  the  public,  should  be  absolutely 
conclusive  on  the  subject.  It  is  upon  this 
ground  of  want  of  intention  to  dedicate  it 
to  the  public,  that  no  man  ordinarily  loses 
his  right  to  enclose  a  strip  of  land  lying 
between  his  buildings  and  the  highway, 
though  suffered,  to  remain  open  for  ever  so 
long  a  period  of  years.  Wash,  on  Eas. ,  top 
p.  184,  Mar^.  135. 

But  in  this  case  the  ground  was  enclosed, 
and  there  was  adverse  possession  for  over 
35  years,  acquiesced  in  by  the  city;  and 
this  would  have  destroyed  the  right  of  the 
city,  if  it  ever  existed.  Idem,  p.  642,  Marg. 
p.  553,  citing  Yeakle  v.  Nace,  2  Whart.  R. 
123. 


For  these'  reasons  I  am  of  opinion  that 
neither  the  land  marks,  nor  the  maps,  nor 
all  combined,  furnish  ground  up  to  the  year 
1846,  upon  which  the  court  can  dispossess 
the  plaintiff  of  his  ground,  which  it  will  in 
effect  do  if  the  injunction  be  refused. 

161  *3.  The  consideration   of  the  ques- 
tion whether  any  acts  or   admissions 

have  been  done  or  made  which  during  the 
year  1845  or  since  give  to  the  city  a  title  to 
the  strip  of  land  in  question  as  a  street, 
brings  me  to  the  consideration  of  the  third 
point. 

Mr.  Pleasants  says  that  he  used  the  stone 
at  the  corner  of  Madison  and  Franklin 
streets  as  giving  the  line  for  the  curbstone 
on  Franklin  street  in  1845 ;  and  while  he 
was  engaged  in  giving  the  curb  line  on  the 
north  side  of  that  street,  between  Adams 
and  Madison  streets,  in  1845,  the  property- 
holders  between  these  points  discovered  that 
there  would  be  a  very  narrow  footway,  if 
any,  between  their  enclosures  and  the  curb ; 
and  upon  their  application  the  council  di- 
rected the  curb  to  be  placed  where  it  now  is. 

This  seems  to  have  been  the  cause  which 
induced  the  property-holders  between  these 
points  to  present  a  memorial  to  the  city 
council  on  the  subject. 

The  memorial  is  lost,  and  the  only  evi- 
dence of  its  contents  is  a  recital  •  contained 
in  an  order  of  council  of  Nov.  10,  1845  re- 
ferring it  to  the  commissioners  of  streets 
to  examine  and  report.  That  recital  repre- 
sents it  as  a  memorial  ^^from  Charles  Palmer 
and  others,  owners  of  lots  on  Franklin  street 
west  of  Foushee  street,  requesting  that  the 
existing  width  of  the  said  street  may  be 
established  as  its  legal  width,  and  the  en- 
closures and  trees  on  the  north  side  thereof 
permitted  to  remain  undisturbed  in  the  im- 
provement of  said  street." 

On  the  13th  November  1845,  the  commis- 
sioners of  streets  made  their  report,  and 
recommended  the  adoption  of  the  following 
preamble  and  resolution : 

The  committee  to  whom  was  referred  from 

the  city  council,   the    memorial   of   Charles 

Palmer  and  others  respecting  the  north  line 

of   Franklin    street,    from    Foushee    street 

west,  having  duly  considered  the  same, 

162  unanimously  *adopted    the    following 
preamble  and  resolution,    which   they 

direct  to  be  reported  to  the  council,  and 
recommend  to  its  adoption : 

Whereas,  the  owners  of  lots  on  the  north 
side  of  Franklin  street,  from  Foushee  street 
westward,  acknowledge  the  encroachment 
on  the  street  by  fences  and  trees,  as  indi- 
cated by  the  comer  stones  there  fixed,  as 
the  true  line  and  bounds  of  the  streets  and 
lots ;  and  whereas,  the  removal  of  the  same 
at  this  time  would  materially  interfere  with 
the  convenience  and  comfort  of  the  owners, 
without  present  adequate  advantage  to  the 
city  at  large,  and  also  to  preserve  the  uni- 
formity of  the  line  of  enclosures ;  therefore : 

Resolved,  That  in  laying  down  the  line 
of  curb  stones  on  the  north  line  of  Franklin 
street,  the  same  shall  be  continued  from  the 
present  curb  as  fixed  on  the  northeast  of 
Franklin   and    Foushee   streets,    a  straight 
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line  to  a  point  fourteen  feet  *six  inches, 
south  of  the  comer-stone  on  the  north-west 
intersection  of  Franklin  and  Adams  streets ; 
and  thence  a  straight  line  to  a  point  twenty 
feet  six  inches  south  of  the  corner-stone 
planted  at  the  north-east  corner  of  Franklin 
and  Madison  streets ;  but  nothing  contained 
in  this  resolution  shall  be  construed  into  a 
surrender  by  the  city  council,  of  any  portion 
of  Franklin  street,  as  laid  out  and  defined 
by  the  corner-stones  aforesaid,  making  the 
said  street  in  all  its  parts  65^  feet  wide : 

And  on  the  17th  of  November,  1845,  the 
preamble  and  resolutions  were  adopted  by 
the  council. 

To  enable  the  city  to  acquire  a  title  to  the 
use  of  the  strip  of  land  in  question,  as  a 
part  of  the  street,  it  is  incumbent  upon  it 
to  show  that  the  right  was  acquired  either 
by  condemnation  on  the  part  of  the  city,  or 
grant  or  dedication  on  the  part  of  the  owners 
and  acceptance  by  the  city,  or  by  contract 
between  the  owners  and  the  city. 

163  *In    the  view   I  have  taken  of  this 
case  it  has   been    seen,   that  from  the 

evidence  now  in  the  record,  no  right  to  it 
had  been  acquired  by  the  city  up  to  1845 ; 
and  the  question  remains  to  be  determined 
whether,  upon  the  facts  just  stated,  the  city 
had  acquired  such  a  right  during  or  since 
that  year,  in  either  of  the  modes  just  an- 
nounced. 

It  is  not  pretended  that  the  land  was  ever 
condemned,  and  there  has  been  no  express 
grant  or  contract  in  writing  between  the 
parties,  unless  the  memorial  and  the  pre- 
amble and  resolution  adopted  by  the  city 
council  can  be  construed  to  be  such  a  con- 
tract, or  the  admission  of  a  previous  con- 
tract or  dedication. 

It  will  be  observed  from  the  recital  made 
by  the  city  council,  of  the  memorial,  that 
there  was  no  acknowledgment  in  it  of  any 
pre-existing  right  in  the  city  to  this  ground, 
nor  to  any  willingness  on  their  part  to  grant 
or  dedicate  it  to  the  city;  on  the  contrary, 
they  evinced  a  desire  to  retain  the  undis- 
turbed possession  of  their  property  as  it 
was  then  enclosed;  for  their  prayer  was, 
that  the  then  existing  width  of  the  street 
might  be  established  as  its  legal  width,  and 
the  enclosures  and  trees  permitted  to  remain 
undisturbed  in  the  improvement  of  the 
street. 

They  did  not  wish  to  have  the  curb-stone 
so  placed  as  to  leave  them  no  sidewalk  or 
footway  or  one  too  narrow,  or  that  the  city 
should  exercise  its  undoubted  right  to  con- 
demn so  much  of  their  ground  as  would  be 
sufficient  for  a  footway.  Mr.  Pleasants 
says  Mr.  Samuel  Taylor,  who  owned  a  part 
of  the  ground,  told  him  he  would  make  no 
claim  to  that  part  within  his  enclosure 
which  the  city  claimed,  when  the  city  re- 
quired him  to  move  his  enclosure  back. 
But  this  admission  is  not  binding  on  the 
other  property-holders,  nor  upon  him- 

164  self,  if  made  *with6ut  full  knowledge 
of  the  facts  affecting  his  rights  in  the 

premises. 

The  sole  ground  upon  which  the  city 
places  its  right,  so  far  as  it  is  claimed  under 


the  proceedings  of  the  council  in  1845,  is 
upon  the  report  of  the  street  commissioners 
stating  that  the  owners  of  lots  on  the  north 
side  of  Franklin  street  westward  from  Fou- 
shee  street,  acknowledged  the  encroachment 
on  the  street  by  fences  and  trees,  as  is  in- 
dicated by  the  corner-stones  there  fixed  as 
the  true  Unes  and  bounds  of  the  streets  and 
lots.  And  that  the  granting  of  the  prayer 
of  the  memorial  should  not  be  construed 
into  a  surrender  of  any  portion  of  the  street 
as  laid  out  and  defined  by  the  comer-stones 
making  the  street  65J^  feet  wide  in  all  its 
parts. 

This  is  the  only  evidence  of  such  an  ac- 
knowledgment. Is  this  sufficient  to  fix  a 
^itle  in  the  city? 

It  is  argued  on  behalf  of  the  city,  that  the 
books  which  contain  the  official  proceedings 
of  corporations  and  matters  respecting  their 
property,  if  the  public  at  large  is  concerned 
with  it,  are  admissible  as  evidence  of  mu- 
nicipal acts;  and  the  counsel  of  the  city 
cites  1  Greanl.  lS,y.  sects.  484-493. 

This  is  true  as  to  municipal  acts  of  a 
public  nature  relating  only  to  persons  under 
its  government ;  but  it  is  not  applicable  to 
strangers,  nor  I  suppose,  to  corporate  acts 
affecting  private  rights.  See  Wilcock  on 
Municipal  Cor.,  Marg.  p.  343.  Corporation 
books  containing  an  account  of  the  privi- 
leges or  public  transactions  of  the  body  are 
evidence  in  a  suit  between  the  several 
members.  But  they  are  not  evidence  in 
favor  of  a  corporation  to  support  a  claim  of 
right  against  a  stranger ;  as  where  a  right 
to  certain  tolls  is  claimed  by  a  corporation, 
entries  in  the  corporation  books  respecting 
payments  made  by  individuals  in  former 
times  are  not  admissible  on  the 
165  *part  of  the  corporation,  against  a 
party  who  contests  the  right  to  tolls; 
for  such  entries  relating  to  the  private  inter- 
ests of  the  corporation  and  being  of  a  pri- 
vate nature  cannot  be  evidence  for  the  party 
to  whom  the  books  belong.     1  Phil.  Ev.  422. 

Municipal  corporations  in  their  private 
character  as  owners  and  occupiers' of  lands 
and  houses,  are  regarded  in  the  same  light 
as  individual  owners  and  occupiers,  and 
dealt  with  accordingly.  Bailey  v.  Mayor 
of  New  York,  3  Hill's  R.  54.  Now  in  this 
case  the  acknowledgment  reported  to  have 
been  made  by  the  owners  of  the  lots  was 
their  private  act,  and  the  report  of  the  ac- 
knowledgment and  recording  of  the  same 
on  the  corporation  books  did  not  divest  it 
of  that  character,  or  stamp  it  as  a  municipal 
act  of  such  a  public  character  as  to  make  it 
evidence  in  favor  of  the  corporation. 

The  corporation  was  dealing  with  persons 
in  relation  to  land  in  their  possession.  If 
it  had  no  title  and  wished  to  acquire  one  by 
private  contract  it  was  just  as  necessary  for 
the  corporation  to  have  some  writing  as  it 
was  for  an  individual.  And  on  the  other 
hand,  if  it  set  up  a  claim  which  they  acknowl- 
edged, it  was  not  more  in  the  power  of  the 
corporation  to  make  the  acknowledgment 
evidence  by  recording  it  on  their  official 
journal  of  proceedings  than  a  private  indi- 
vidual  could.     For   neither  has  it  in  their 
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power,  as  to  such  matters,  to  manufacture 
evidence  in  their  own  behalf ;  which  would 
be  the  case  if  such  a  record  by  a  corporation 
could  be  used  for  that  purpose.  And  al- 
thoug^h  the  high  character  of  the  gentlemen 
composing  that  commission  at  that  time 
precludes  the  idea  of  any  unfair  dealing  in 
the  present  case,  yet  that  does  not  affect 
the  leg^l  principle.  And  in  my  opinion  it 
is  as  incumbent  on  the  corporation  to  prove 
such  an  acknowledgment  independently  of 
their  own  books,  as  it  is  on  a  private  indi- 
vidual. 

166  *Again,    the     property-holders    are 
said  to  have  acknowledged  that  they 

encroached  on  the  street.  Concede  ex  gratia, 
that  they  did  make  such  an  acknowledg- 
ment. According  to  the  view  I  have  taken 
of  this  case  there  never  was  an  encroach- 
ment, and  the  acknowledgment  being  made 
in  ignorance  of  their  rights  would  not  have 
given  rise  to  an  estoppel.  See  Smith's 
leading  C.  top  753,  757,  edition  of  1866. 
Where  there  was  a  transaction  between  two 
co-terminous  neighbors  who  differed  about 
their  boundaries,  and  there  was  no  promise 
to  convey,  nor  any  contract  between  them, 
but  merely  an  acknowledgment  by  one  of 
them  of  the  right  of  the  other  to  the  land, 
he  will  not  be  bound  by  such  acknowledg- 
ment if  afterwards  he  finds  himself  mis- 
taken. 2  lyomax  Dig.  Marg.  p.  68 ;  Stuart 
V.  I/uddington,  1  Rand.  403.  As  to  the 
quantity  conveyed,  I  think  the  conveyance 
to  Stuart  and  the  subsequent  conveyances 
were  in  gross  for  the  quantity  within  the 
enclosures  and  not  a  conveyance  by  the 
acre. 

Upon  the  best  consideration  of  the  whole 
case,  I  am  of  opinion  that  the  injunction 
should  be  awarded. 

The  landmarks,  the  maps,  and  the  pro- 
ceedings before  the  council  combined,  leave 
so  much  to  conjecture,  and  the  possession 
of  the  plaintiff,  and  those  under  whom  he 
claims,  has  been  so  long,  that  I  do  not 
think  a  court  would  be  justified  in  refusing 
the  injunction.  And  that  so  much  is  left 
to  conjecture,  is  owing,  perhaps,  to  a  want 
of  proper  diligence  on  the  part  of  the  city 
authorities  in  bygone  years  in  protecting 
its  rights,  if  it  ever  had  any,  to  this  ground. 
And  now,  although  it  may  be  the  misfortune 
rather  than  the  fault  of  the  present  genera- 
tion, that  the  long  lapse  of  years  has  de- 
prived it  of  full  evidence  in  regard  to  these 
transactions,  during  which  a  former  gener- 
ation might  have  established  whatever 
rights  the  city  had,   and  did  not,  it  is 

167  a  misfortune  *to  which   the  plaintiff 
in  no  way  contributed,   and  the  con- 
sequences should  not  be  visited  on  his  head. 

As  to  the  question  of  jurisdiction,  see 
Washbume668,  Marg.  p.  575-6;  2  Story  Eq., 
sect.  929 ;  Kender  v.   Jones,   17  Ves.  R.  110. 

As  to  security  in  bond,  see  L/omax  v. 
Picott,  2  Rand.  266,  and  sect.  10  Code,  ch. 
179,  p.  737. 

In  pursuance  of  this  opinion  the  court 
made  a  decree  that  the  city  be  perpetually 
enjoined  and  restrained  from  taking,  or 
otherwise  interfering  with,  the  property  of 


the  complainant,  in  the  bill  mentioned, 
for  the  purpose  of  widening  Franklin  street, 
unless,  and  until,  the  defendant,  the  city, 
shall  acquire  the  legal  right  to  do  so  in  the 
manner  prescribed  by  law.  From  this 
decree  the  City  of  Richmond  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 

Page,  for  the  appellant. 

Ropalt,  for  the  appellee. 

Moncure  P.  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the 
Chancery  Court  of  the  city  of  Richmond 
rendered  on  the  31st  day  of  October  1871, 
perpetually  enjoining  the  said  city  from 
taking,  or  otherwise  interfering  with,  the 
property  of  the  complainant  in  the  bill 
mentioned,  for  the  purpose  of  widening 
Franklin  street;  unless,  and  until,  the  de- 
fendant shall  acquire  the  legal  right  to  do 
so  in  the  mode  prescribed  by  law. 

The  said  property  consists  of  a  narrow 
strip  of  land  lying  on  the  north  side  of 
Franklin  street,  between  Jefferson  and 
Madison  streets,  inside  of  the  complainant's 
enclosure;  and  which  has  been  within  the 
enclosure  of  the  complainant,  and  of  those 
under  whom  he  claims,  continually  for 
1^68  more  than  sixty  years  last  *past;  of 
which  the  city  has  never  had  the  pos- 
session or  enjoyment,  for  any  purpose,  for 
a  single  instant ;  but  which  it  claims  to  be 
entitled  to  as  a  part  of  Franklin  street, 
under  an  alleged  dedication  thereof,  made 
more  than  seventy  years  ago,  by  Thomas 
Rutherford,  in  his  addition  to  the  city  of 
Richmond.  The  learned  chancellor  who 
decided  the  cause  in  the  court  below,  deliv- 
ered at  the  time  a  very  able  opinion,  which 
is  referred  to  in  the  decree  appealed  from, 
and  thereby  made  a  part  of  the  record  in 
the  cause.  That  opinion  covers  the  whole 
case,  and  strongly  presents  the  principles 
on  which  it  rests ;  and  as  we  entirely  concur 
in  it,  we  deem  it  sufficient  to  express  such 
concurrence,  without  adding  anything  to 
what  is  there  said,  or  saying  substantially 
the  same  thing  in  different  words. 

Therefore,  for  the  reasons  assigned  by 
the  chancellor  as  aforesaid,  we  are  of  opin- 
ion that  there  is  no  error  in  the  said  decree 
and  that  it  ought  to  be  affirmed. 

Decree  affirmed. 


169        *Wi8e  Brc,  &c.,  Agents,  v.  Rogers, 

2d  Aud. 

Maury  &  Co.  v.  Rogers,  2d  Aud. 

November  Term,  1878,  Richmond. 
I.  Repeal  of  Cottpon  Bond  Statute— Constittttlonellty 

of.*— The  act  of  March  7. 1872,  which  repeals  the  act 
of  March  90th,  1871,  so  far  as  it  authorizes  the  issue 
of  coupon  bonds  with  coupons  attached,  receivable 
for  taxes  and  other  dues  of  the  State,  is  constitu- 
tional so  far  as  it  applies  to  bonds  not  presented  to 
the  2d  auditor  before  the  passage  of  the  repealinir 
act 

^Repeal  of  Coupon  Bond  5tatute.— See  on  this  point, 
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The  case  is  stated  in  the  opinion  of  the 
court. 

Rob.  Howard  and  G.  Wise,  for  the  peti- 
tioners. 

The  Attorney  General,  for  the  Common: 
wealth. 

Christian,  J.  delivered  the  opinion  of  the 
court. 

These  cases  involving  precisely  the  same 
question  were  heard  together.  They  are 
before  the  Court  on  applications  made  by 
the  parties  respectively,  for  writs  of  man- 
damus to  compel  the  second  auditor  to  fund 
certain  bonds  and  interest  thereon  accrued 
of  the  State  of  Virginia,  according  to  the 
provisions  of  the  act  of  the  General  Assem- 
bly approved  March  30th,  1871,  in  coupon 
bonds  payable  to  bearer  with  coupons  re- 
ceivable at  and  after  maturity  for  all  taxes, 
debts,  dues  and  demands  due  the  State,  as  to 
two-thirds  of  the  principal  and  interest,  &c. 

In  each  case  this  Court  awarded  a  rule 
upon  the  second  Auditor  to  show  cause  why 
said  writs  of  mandamus  should  not  issue. 

To  this  rule  the  second  Auditor  answered, 
•**that  there  is  no  law  authorizing  re- 
170  spondent  to  fund  any  of  the  said  *bonds 
in  bonds  with  coupons  receivable  for 
taxes;  the  act  of  1871  having  been  repealed 
before  the*  presentation  to  respondent  of  the 
bonds  mentioned  in  said  petitions.  He  is 
willing  and  has  been  ready  and  willing  to 
fund  said  bonds  and  coupons  into  bonds 
with  coupons  annexed,  but  without  the  re- 
ceivability  clause  annexed  thereto;  which 
class  of  bonds  the  said  parties  can  get  by 
calling  at  his  office  and  filing  the  original 
bonds  and  coupons  as  is  provided  by  the  act 
of  March  30th,  1871." 

The  cases  are  submitted  upon  the  rules 
and  answer  of  the  Auditor;  which  is  the 
same  in  both  cases. 

The  records  show  that  the  petitioners. 
Wise  Bros.,  presented  their  bonds  to  the 
2nd  Auditor  on  the  22nd  March  1873,  and 
the  petitioners  Maury  &  Co.,  on  the  24th 
March,  1873, 

On  the  7th  March  1872  the  legislature 
passed  the  following  act : 

1.  Bf  it  enacted  by  the  General  Assembly 
of  Virginia,  that  hereafter  it  shall  not  be 
lawful  for  the  officers  charged  with  the  col- 
lection of  taxes,  or  other  demands  of  the 
State,  due  now  or  that  shall  hereafter  be- 
come due,  to  receive  in  payment  thereof, 
anything  else  than  gold  or  silver  coin. 
United  States  treasury  notes  or  notes  of  the 
National  banks  of  the  United  States. 

2.  All  acts  and  parts  of  acts  inconsistent 
with  this  act  are  hereby  repealed. 

Paulsen  v.  Rofirers,  82  Gratt.  054.  See  also,  Clarke  v. 
Tyler,  SO  GratL  134,  and  note,  and  Williamson  v. 
Massey.  38  Gratt  237,  and  note.  See,  citlnfir  the  princi- 
pal case.  Antoni  v.  Greenliow,  2  Sup.  CL  Rep.  92.  107 
U.  S.  760:  Poindexter  ▼.  Greenhow,  5  Sup.  Ct  Rep. 
007.  114  IT.  S.  270;  Roy  all  v.  State  of  Va.,  6  Sup.  Ct- 
Rep.  513,  116  U.  S.  572;  McGahey  v.  State  of  Va.,  10 
Sup.  Ct  Rep.  972,  135  U.  S.  082;  McCuUouffh  v.  Com., 
19  Sup.  Ct  Rep.  185.  172  U.  S.  102. 
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3.  This  act  shall  be  in  force  from  and 
after  its  passage. 

This  act  is  a  direct  and  unconditional 
repeal  of  so  much  of  the  second  section  of 
the  act  approved  March  30th,  1871,  entitled 
**an  act  to  provide  for  the  funding  and  pay- 
ment of  the  public  debt*'  as  declares  that 
^Hhe  coupons  shall  be  payable  semi-an- 
nually, and  be  receivable  at  and  after 
maturity  for  all  taxes,  debts,  dues  and  de- 
mands, due  the  State,  which  shall  be  so 
expressed  on  their  face." 

*The  act  must  therefore  now  be  read 
as  if  these  words  were  stricken  out. 
And  while  it  is  true,  as  decided  by  this 
Court  in  Antoni  v.  Wright,  Sheriff,  22d  833 
Gratt.,  that  those  who  had  come  forward 
and  funded  their  bonds  according  to  the 
provisions  of  the  act  of  March  30th,  1871, 
could  not  be  affected  by  the  act  of  March 
7th,  1872,  and  that  as  to  them  the  act  was 
unconstitutional  and  void,  because  it  im- 
paired the  obligation  of  the  contract  which 
the  State  had  entered  into  with  all  its  citi- 
zens, who  had  accepted  the  provisions  of 
the  former  act  before  the  passage  of  the 
latter;  it  is  equally  clear,  that  the  act  of 
March  7th,  1872,  is  valid  and  binding  upon 
all  those  who  did  not  avail  themselves  of 
the  provisions  of  the  funding  bill,  before 
the  passage  of  that  act.  The  L/egislature 
had  the  unquestioned  right  to  amend,  mod- 
ify or  repeal  the  act  of  March  30th,  1871 ; 
and  those  who  like  the  petitioners,  delayed 
the  presentation  of  their  bonds  until  after 
the  passage  of  the  act  March  7th,  1872, 
must  be  held  bound  by  the  provisions  of 
that  act. 

The  court  is  therefore  of  opinion  that  the 
second  auditor  was  right  in  the  opinion, 
that  ^*he  had  no  authority  under  existing 
laws,  to  fund  the  stock  referred  to  in  the 
manner  proposed :  to  wit,  into  coupon  bonds 
with  coupons  attached  receivable  for  taxes 
&c;"  and  that  the  rules  awarded  against 
him  having  been  fully  answered,  must  be 
dismissed. 

Rules  dismissed. 


172        *Meredith  v.  Rogers,  2d  Aud. 

Terrell  v.  Same. 

Yates  V.  Same. 

Aglionby  v.  Same. 

Noyember  Term,  1878.  Rlclimond. 

I.  Bonds  of  i86a.— The  oblifirations  created  in  the  name 
of  the  State  of  Virginia,  by  the  General  Assembly 
which  sat  in  Richmond,  at  its  session  of  1861-82,  are 
embraced  by  article  10, 1  10,  of  the  constitution  of 
Virginia ;  which  forbids  that  any  provision  shall  be 
made  for  their  payment 

a.  Same— Provision  for  Payment— Constitutionality  of. 
—In  1802  the  General  Assembly  passed  an  act  which 
authorized  the  issue  of  1200,000  of  State  bonds  to  the 
James  River  and  Kanawha  Company.  These  bonds 
were  received  by  the  company,  and  sold  dorlngr  the 
war  to  third  persons.  They  are  not  embraced  in 
the  act  of  March  80th,  1871.  which  authorizes  the 
investing  of  two-thirds  of  the  amoimt  of  bonds  of 
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the  State,  in  coupon  bonds  with  coupons  attached, 
receivable  for  taxes  and  other  dues  to  the  State. 

These  are  applications  to  this  court  by 
Meredith,  Terrell,  Yates  and  Aglionby  for 
a  mandamus  to  Asa  Rogers,  the  second 
auditor  of  the  State  of  Virginia,  to  compel 
him  to  fund  certain  certificates  of  State* 
stock  held  by  them  respectively.  Upon  the 
filing  of  the  petitions,  an  order  was  made 
in  each  case,  requiring  the  second  auditor 
to  show  cause  why  a  mandamus  should  not 
be  awarded  the  petitioner,  to  command  him 
to  fund,  in  the  petitioner's  name,  the  said 
certificates  of  stock,  and  the  interest  due 
thereon,  according  to  the  provisions  of  the 
act  of  March  30th,  1871. 

Rogers  made  his  response  to  the  rule. 
*The  facts  are  stated  by  Judge  An- 
derson, in  his  opinion. 
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Meredith  and  Cocke,    for  the  petitioners. 

The  Attorney  Greneral,  for  the  Common- 
wealth. 

Anderson  J.  delivered  the  opinion  of  the 
court. 

These  causes  all  rest  upon  the  same 
ground,  and  involve  the  same  question. 
Bach  of  them  is  a  petition  for  a  mandamus, 
to  compel  the  second  auditor  to  fund,  in 
the  name  of  the  petitioner,  certain  certifi- 
cates of  State  stock,  according  to  the  act  of 
30th  of  March  1871.  That  act  authorizes 
the  funding  of  two- thirds  the  amount  of 
**any  of  the  bonds,  stocks,  or  interest  cer- 
tificates, heretofore  issued  by  this  State, 
which  are  recogniased  by  its  constitution 
and  laws  as  legal,  except  the  5  per  centum 
dollar  bonds,  and  what  are  known  as  ster- 
ling bonds,"  &c.  The  second  auditor  in 
his  Answer  to  the  several  petitions  of  the 
plaintiffs,  avers  that  the  said  bonds  or  cer- 
tificates of  indebtedness,  claimed  by  the 
plaintiffs  respectively,  have  not  been  rec- 
ognized by  the  constitution  as  legal,  and 
are  therefore  not  authorized  by  the  act 
aforesaid  to  be  funded.  The  provision  in 
the  constitutional  Art.  10|10,)  is,  **No  ap- 
propriation shall  ever  be  made  for  the  pay- 
ment of  any  debt  or  obligation  created  in 
the  name  of  the  State  of  Virginia,  by  the 
pretended  and  usurped  State  authorities 
assembled  in  Richmond  during  the  war.'* 
It  appears  from  a  certificate  of  the  second 
auditor,  that  the  stock  was  issued  to  the 
James  River  and  Kanawha  Company,  under 
the  second  section  of  an  act  of  the  legisla- 
ture of  Virginia,  passed  March  18th,  1862; 
and  we  think  that  a  mistake  in  the  date  of 
the  act  in  its  recital  in  the  certificates  of 
stock,  is  a  clerical  error,  which  may  be 
corrected  by  the  records   of  the  office  from 

which  they  issued.  It  is  further  shown 
174      that  *the  certificates  of  stock  claimed 

by  the  plaintiffs,  f^rancis  Yates, 
Charles  Aglionby,  and  Julia  Terrell,  were 
transferred  by  said  James  River  and  Ka- 
nawha Company  to  R.  H.  Maury  A  Co., 
October  30th,  1862;  by  them  to  J.  H.  Strider, 
November  1st,  1862,  and  by  him  to  the  said 


parties  respectively,  January  2d,  1863;  and 
that  the  certificate  of  stock  claimed  by  Mrs. 
Mary  L,.  Meredith,  was  transferred  by  the 
said  James  River  and  Kanawha  Company 
to  Wm.  M.  Sutton  &  Co.,  January  7th,  1864, 
and  by  them  to  Mrs.  Mary  L.  Meredith, 
January  21st,  1864.  It  thus  appears  that 
the  several  certificates  of  indebtedness, 
claimed  by  the  plaintiffs  respectively,  are 
parts  and  parcels  of  liabilities  assumed  by 
the  legislature  during  the  war,  and  were 
created  by  an  act  of  the  legislature  of  1862. 

It  might  be  questioned  whether  the  legis- 
lature which  passed  the  act  aforesaid,  comes 
within  the  terms  of  description  used  in  the 
constitution,  ^ ^pretended  and  usurped  State 
authorities  assembled  in  Richmond  during 
the  war.  **  Though  this  court  might  be  ever 
so  clearly  of  opinion,  that  the  legislature  of 
1862  does  not  answer  the  description  of  a 
pretended  and  usurped  authority,  yet  they 
cannot  doubt,  that  within  the  contemplation 
of  the  framers  of  the  constitution,  it  falls 
within  that  description;  and  that  said 
clause  of  the  constitution,  was  designed  to 
invalidate  every  obligation  on  the  part  of 
the  State  for  the  payment  of  money  created 
by  act  of  the  legislature  during  the  war. 

Then  the  question  would  arise,  whether 
such  provision  of  the  State  constitution  is 
consistent  with  Article  1,  sec.  z,  clause  1, 
of  the  constitution  of  the  United  States. 
But  that  question  does  not  arise  in  these 
causes.  The  only  question  upon  which  they 
turn,  is,  whether  the  claims  sought  to  be 
funded  by  these  proceedings,  are  embraced 
by  the  act  of  March  30th,  1871 ;  and  if 
175  they  *are  not  recognized  by  the  con- 
stitution and  laws,  (as  we  have  seen 
they  are  not, )  whether  their  repudiation  by 
the  constitution  is  valid  or  not,  no  provision 
is  made  by  the  act  of  March  30th,  1871,  nor 
authority  given  to  the  auditor,  for  funding 
them.  Therefore  the  2d  auditor,  in  declin- 
ing to  fund  them,  acted  strictly  within  the 
line  of  his  duty ;  and  the  mandamus  must 
be  refused  in  each  case. 

Mandamus  denied. 


176       *Crawford  &  als.  v.  Turk,  Sheriff. 

January  Term.  1874.  Rlclimond. 
I.  Action  t^tdtut  Sheriff  for  Default  of  Deputy.— In 

an  action  by  an  execution  creditor  against  a  talg-h 
sheriff,  for  tlie  failure  of  his  deputy  to  pay  over 
money  made  on  the  execution,  the  deputy  is  pres- 
ent at  the  trial  and  examined  as  a  witness,  but 
there  is  a  verdict  and  judgment  for  the  plaintiff. 
In  a  subsequent  action  by  the  hiffh  sheriff  against 
the  deputy  and  his  sureties,  on  their  bond  with 
condition  to  indemnify  the  hifirh  sheriff  from  all 
loss  and  damages  from  the  conduct  of  the  deputy 
in  said  office,  the  judgment  ag-ainst  the  high  sher- 
iff, in  the  absence  of  fraud  and  collusion.  Is  conclu- 
sive evidence  of  the  default  of  the  deputy  against 
not  only  the  deputy,  but  also  his  sureties. 
a.  Same— Judpnent— When  Conclusive  against  Dep- 
uty.*—Thouffh  the  declaration  in  the  action  by  the 

^Judgment  a^ralnst  Sheriff— When  Conclusive  agrainst 
Deputy.— See  Poling  v.  Maddox,  41  W.  Va.  7TO,  24  S.  E. 
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high  sheriff  does  not  allege  that  the  deputy  was 
requested  to  defend  the  salt  against  the  hiffh  sher- 
iff or  had  an  opportunity  of  dolne  so.  or  had  notice 
thereof,  his  presence  at  the  trial  and  beinsr  active 
in  the  defence  may  be  proved  by  oral  testimony. 

In  May  1872,  Rudolph  Turk,  late  sheriff 
of  Aug-tista  county,  instituted  an  action  of 
debt  in  the  Circuit  court  of  said  county, 
against  J.  Crawford,  J.  Givens  Fulton  and 
John  Seawrig^ht,  upon  a  bond  executed  by 
them  to  him,  with  the  condition — that 
whereas  the  above  bound  J.  Crawford  hath 
been  appointed  and  admitted  as  one  of  the 
deputies  in  the  office  of  sheriff  of  Augusta 
county,  for  the  term  beginning  on  the  1st 
day  of  January,  1859:  Now  if  the  said  J. 
Crawford,  shall  in  all  things,  well  and  truly 
and  faithfully  discharge  the  duties  of  the 
said  office  of  deputy  sheriff  (during  his 
continuance  therein),  and  shall,  in  all 
respects  indemnify  and  save  harmless  the 
said  Rudolph  Turk,  and  all  other  per- 
177  sons,  from  all  *lo8s  and  damages  in 
any  wise  arising  from  the  conduct  of 
the  said  J.  Crawford  in  said  office,  then  the 
above  obligation  to  be  void ;  otherwise  it 
shall  remain  in  full  force. 

The  breach  of  the  condition  assigned  was, 
that  Crawford  had  collected  the  amount  of 
an  execution,  and  had  failed  to  pay  it  over, 
and  that  the  plaintiff  in  the  execution  had 
sued  Turk  and  his  sureties  for  this  failure 
to  pay  by  Crawford,  and  had  recovered  a 
judgment  against  them  for  the  penalty  of 
his  bond  to  be  discharged  by  the  payment 
of  $571.30,  with  interest  from  the  6th  of 
April  1861,  and  costs. 

The  defendants  pleaded  ^'conditions  per- 
formed;" and  at  the  June  term  the  parties 
waived  a  jury,  and  submitted  the  whole 
matter  of  law  and  fact  to  the  decision  of 
the  court. 

On  the  trial  of  the  cause  the  plaintiff,  to 
sustain  his  action,  offered  in  evidence  the 
record  of  the  suit  by  the  commonwealth  for 
Kyle,  the  plaintiff  in  the  execution  against 
himself  and  his  sureties,  in  which  judgment 
had  been  recovered  against  them.  To  this 
record  as  evidence  of  the  fact  that  a  judg- 
ment had  been  rendered  against  Turk  as 
late  high  sheriff  of  Augusta  county  for  the 
alleged  default  of  Crawford,  as  one  of  his 
deputies,  the  defendants  did  not  object ;  but 
they  objected  to  it  as  evidence  conclusive 
upon  Crawford  and  the  other  defendants  in 
this  action,  and  as  estopping  them  from 
enquiring  into  the  facts  determined  by  it; 
because  the  declaration  does  not  aver  that 
Crawford  was  requested  to  defend  the  suit, 
the  record  of  which  is  in  question,  or  had 
an  opportunity  of  doing  so,  or  even  had 
notice  of  its  existence,  or  that  from  any 
cause  the  proceedings  in  said  cause  were  in 
fact  conclusive  upon   him.     But    the   court 

Rep.  9fi9,  and  Carr  v.  Mead's  Ex'x,  77  Va.  160,  citing" 
the  principal  case.  See  also,  McDaniel  v.  Brown's 
Ex'or,  8  Leig-h  218;  Weaver  v.  Sklnker,  4  Gratt.  160; 
Scott  V.  Tankersley,  10  LeiffhSSl;  AUebauffh  v.  Coak- 
ley,  75  Va.  028.  See  as  to  conclusiyeness  of  judg- 
ment in  g-eneral,  Lancaster  t.  Wilson,  27  Gratt  624, 
and  note. 


being  of  opinion,  that  it  was  competent  for 
the  plaintiff,  Turk,  to  show  by  parol  testi- 
mony,   that   Crawford    so   participated    in 
the    management    and    trial    of   said 

178  *suit  against  Turk  and  his  sureties, 
or  had  such  notice  of  its  existence,  as 

to  make  the  judgment  binding  and  conclu- 
sive upon  him,  admitted  the  record.  And 
then  the  plaintiff  introduced  a  witness, 
who  testified  that  Crawford  was  present 
in  court  when  the  said  suit  was  tri^ ;  was 
examined  as  a  witness  therein,  and  seemed 
to  be  the  person  manifesting  the  most  in- 
terest in  its  progress  and  results. 

To  the  introduction  of  said  record  and  of 
the  parol  testimony  for  the  purpose  of 
showing  by  the  record  and  parol  evidence 
combined,  that  the  record  was  conclusive 
upon  Crawford  and  his  co-defendants  in 
this  suit,  the  defendants  excepted. 

In  the  progress  of  the  trial  the  defendants 
offered  to  prove  by  another  of  th^  deputies 
of  the  plaintiff,  that  the  execution  was  not 
levied  on  the  property  of  the  defendant  in 
the  execution,  as  stated  in  the  plaintiff's 
declaration.  But  the  court  being  of  opin- 
ion, that  the  record  mentioned  in  the  first 
bill  of  exceptions  when  taken  in  connection 
with  the  parol  testimony  introduced  by  the 
plaintiff,  was  conclusive  upon  the  defend- 
ant Crawford,  and  that  he  was  therefore 
estopped  from  denying  the  levy  of  said  exe- 
cution, refused  to  allow  the  defendants  to 
introduce  testimony  on  this  point.  And 
the  defendants  again  excepted. 

The  court  ascertained  the  plaintiff's  dam- 
ages at  $833.64,  with  interest  on  $571.30. 
part  thereof,  from  the  6th  of  April  1861  till 
paid ;  and  there  was  a  judgment  accordingly. 
And  thereupon  the  defendants  applied  to 
this  court  for  a  supersedeas;  which  was 
allowed. 

Elder  and  T.  J.  Michie,  for  the  appellants. 

H.    W.    Sheffey,    and    Bumgardner,    and 
Baldwin  and  Cochran,  for  the  appellee. 

179  *Moncure,  P.  This   is  an  action  of 
debt,  brought  by  a  sheriff  against  his 

deput3'  and  the  sureties  of  the  deputy, 
on  the  official  bond  of  the  deputy,  to  recover 
the  amount  of  a  judgment  rendered  against 
the  sheriff  for  the  default  of  the  deputy,  in 
not  duly  accounting  for  money  made  by  the 
latter  under  execution.  The  only  question 
presented  by  the  record  is,  whether  the 
judgment  rendered  against  the  sheriff  in 
such  a  case,  the  deputy  having  attended 
the  trial  and  made  full  defence  to  the  action, 
is  binding  and  conclusive  upon  him  and  his 
sureties,  in  the  action  of  the  sheriff  against 
them? 

That  it  is  binding  and  conclusive  upon 
the  deputy  himself  is  certainly  true,  accord- 
ing to  the  best  settled  principles  of  the  law. 
That  it  is  at  least  prima  facie  evidence 
against  his  sureties  is  also  true.  But 
whether  it  is  conclusive  evidence  against 
them,  is  a  question  which  we  now  have  to 
solve. 

Why  is  it  not  also  conclusive  against 
them?    The   sheriff   is  presumed  to   know 
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nothing*,  and  generally,  in  fact,  does  know 
nothing,  of  the  acts  and  defaults  of  his 
deputy,  in  the  execution  of  the  office  of  such 
deputy,  and  the  sureties  of  the  deputy  are 
equally  ignorant  of  such  acts  and  defaults. 
The  only  person  who  is  presumed  to  know 
anything  about  them  is  the  deputy  himself, 
who,  of  course,  knows  all  about  them.  He 
is  primarily  liable  for  them,  and  is  bound 
to  indemnify  against  all  lo^  and  damag-e 
arising  from  them,  not  only  his  own  sure- 
ties, but  the  sheriff  also.  When,  therefore, 
an  action  is  brought  against  the  sheriff  to 
recover  damages  arising  from  any  of  these 
acts  and  defaults,  the  sheriff  has  a  right, 
and  it  is  an  act  of  prudent  precaution  on 
his  part,  to  throw  the  burden  and  responsi- 
bility of  defending  the  action  upon  the  dep- 
uty, whose  action  it,  in  effect,  is.  It  is  due 
both  to  the  deputy  and  his  sureties  that  this 
should  be   done.     There  would   be  no 

180  reason  and  no  propriety  *in  throwing 
this  burden  on  the  sureties,  who  have 

not  the  necessary  information  to  enable 
them  to  bear  it.  They  have  no  more  in- 
formation on  the  subject  than  the  sheriff 
has,  if  so  much.  They  have  no  right  to 
require  the  sheriff  to  do  more  than  to  notify 
the  deputy  to  defend  the  action,  and  hav- 
ing done  that,  the  sheriff  may  leave  the 
defence  of  the  action  to  the  deputy ;  and 
may  look  to  the  deputy  and  his  sureties  for 
full  and  complete  indemnity  against  any 
judgement  which  may  be  recovered  in  the 
action,  and  against  the  costs  of  defending 
it.  We  have  seen  that  this  is  certainly  the 
case  in  regard  to  the  deputy.  Why  is  it 
not  also  the  case  in  regard  to  his  sureties? 
They  have  voluntarily  placed  themselves 
in  his  shoes.  They  have  become  sponsors 
for  him;  have  expressly  undertaken  that 
he  will  faithfully  perform  the  duties  of  his 
office,  and  will  well  and  truly  indemnify 
the  sheriff  against  all  loss  and  damage  aris- 
ing* from  the  acts  and  defaults  of  the  deputy. 
When,  therefore,  his  default  is  established, 
in  a  judgptnent  against  the  sheriff  rendered 
in  an  action  defended  by  the  deputy,  why 
should  not  the  judgment  be  conclusive 
against  the  sureties  of  the  deputy,  as  it 
certainly  is  against  the  deputy  himself? 
According  to  the  true  intent  and  meaning  of 
the  bond,  it  binds  the  sureties  as  well  as 
the  deputy,  to  pay  such  a  judgment  in  ex- 
oneration of  the  sheriff.  Without  doing  so, 
the  deputy  will  not  in  all  respects  indemnify 
and  save  harmless  the  sheriff  from  all  loss 
and  damages  in  any  wise  arising  from  the 
conduct  of  the  deputy  in  his  said  office,  for 
which  he  and  his  sureties  expressly  bound 
themselves,  jointly  and  severally,  to  the 
sheriff.  Suppose  Uie  condition  of  the  bond 
had  been  that  the  deputy  and  his  sureties 
would  pay  all  judgments  recovered  against 
the  sheriff  for  the  deputy's  default  during 
his  continuance  in  office ;  and  suppose  that 
a  judgment  had  been   recovered  in  an 

181  action  against  *the  sheriff  for  such  a 
default,    which    action    was  defended 

by  the  deputy,  would  not  the  sureties,  as 
well  as  the  deputy,  have  been  conclusively 
bound  by  such  a  judgment?    Would   it   not 


have  been  included  in  the  vety  terms  of  the 
condition?  Could  it  be  said  that  there  was 
no  privity  of  contract  between  them  and 
the  sheriff  in  such  a  case?  Upon  the  same 
principles,  and  for  the  same  reason,  I  think 
the  sureties  are  conclusively  bound  by  the 
judgment  in  this  case.  If  there  had  been 
any  fraud  or  collusion  between  the  sheriff 
and  his  deputy  in  the  defence  of  the  action 
against  the  sheriff,  the  case  would  have 
been  different,  and  the  sureties  would  not 
have  been  bound  by  the  judgment.  But  it 
is  not  pretended  that  there  was  any  such 
fraud  or  collusion,  and  in  fact  there  was 
none.  The  defence  appears  to  have  been 
bona  fide,  and  the  judgment  was  recovered 
against  the  sheriff  in  invitum,  both  as  to 
him  and  the  deputy. 

But  the  cases  of  Munf ord  Ac. ,  v.  Over- 
seers of  the  Poor  of  Nottoway,  2  Rand.  313 ; 
and  Jacobs  v.  Hill  &c.,  2  Leigh,  393,  are 
relied  on  by  the  learned  counsel  for  the' 
plaintiffs  in  error,  to  show  that  the  judg- 
ment was  only  prima  facie  and  not  conclu- 
sive evidence  against  the  sureties.  I  will 
now  enquire  whether  they  or  either  of  them 
can  have  any  such  effect. 

And  first,  as  to   the  case  of  Munford  &c. 
V.  Overseers  of  the  Poor  of  Nottoway : 

In  that  case  it  was  held  that  a  judgment 
against  a  principal  in  a  bond  is  not  conclu- 
sive evidence  against  his  sureties.  It  was 
an  action  of  debt  brought  in  t|ie  name  of 
the  Governor  of  Virginia,  for  the  beneiit  of 
the  overseers  of  the  poor  of  Nottoway 
county,  against  Munford  and  others,  on  a 
bond  given  by  said  Munford  for  the  faith- 
ful discharge  of  his  duties  as  sheriff,  with 
the  other  defendants  as  his  sureties.  The 
only  question  in  the  case  was,  whether 
a  judgment  which  had  been  recovered 
182  *by  the  overseers  against  the  sheriff 
as  collector  of  the  poor  rates  of  the 
county,  was  conclusive  evidence  that  the 
sheriff  had  been  appointed  to  collect  them, 
and  precluded  and  estopped  the  sureties 
from  giving  any  evidence  going  to  contra- 
dict that  fact.  It  was  admitted  that  the 
judgment  was  conclusive  of  that  fact  against 
the  sheriff,  or  rather  would  have  been  con- 
clusive of  it  in  a  separate  action  brought 
against  him ;  but  whether  it  was  conclusive 
in  an  action  against  the  sureties,  or  even 
in  an  action  brought  against  the  sheriff  and 
his  sureties  jointly,  was  the  question. 
**The  question  how  far  sureties,"  says 
Judge  Green  in  delivering  his  opinion  in 
the  case,  **are  bound  by  a  judgment  or  other 
evidence  against  their  principal,  which 
estops  or  concludes  him,  has  never,  as  far 
as  I  am  informed,  been  settled  in  this  court, 
except  in  the  case  of  Baker  v.  Preston  and 
others,  Gilm.  235,  decided  in  a  special  court. 
In  that  case  it  was  decided  that  the  treasury 
books  kept  by  Preston  were  conclusive  evi- 
dence against  him,  and  estopped  him  from 
giving  any  evidence  to  contradict  them, 
and  that  his  sureties  were,  in  like  manner, 
estopped  and  concluded.  The  court  argtied 
that  if  a  judgment  against  the  principal 
would  conclude  his  sureties,  so  ought  the  evi- 
dence on  which  such  judgment  is  rendered  to 
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conclude  them.  * '  But  Judge  Green  proceeded 
to  show  that  the  cases  relied  on  by  the  spe- 
cial court  did  not  sustain  it ;  and  after  re- 
viewing the  authorities  on  the  subject,  he 
concludes:  '*I  think,  therefore,  that  the 
question  is  still  open,  whether  a  judgment 
against  the  principal  is  conclusive  evidence 
against  the  sureties  or  not.*'  He  then  pro- 
ceeds to  give  his  views  upon  the  question 
thus:  **The  general  rule  is  that  verdicts 
and  judgments  bind  conclusively  parties 
and  privies;  because  privies  in  blood,  in 
estate,  and  in  law,  claim  under  the  person 
against  whom  the  judgment  is  rendered; 
and    they  claiming    his   rights,    are, 

183  *of  course,  bound  as  he  is.     But  as  to 
all  others,  they   are   not   conclusively 

binding;  because  it  is  unjust  to  bind  a 
party  by  any  proceeding  in  which  he  had 
no  opportunity  of  making  a  defence,  of 
offering  evidence,  of  cross  examining  wit- 
nesses, or  of  appealing,  if  he  was  dissatis- 
fied with  the  judgment ;  and  this  is  called 
by  the  court  in  Bourke  v.  Granberry,  *a 
golden  rule,'  Gilm.  16,  25.  Sureties  and 
joint  contractors  do  not  claim  to  any  pur- 
pose under  their  principal,  or  under  each 
other. ' '  *  *  There  are  cases, '  *  the  Judge  then 
proceeds  to  say,  *4n  which  those  who  are 
not  parties  to  the  suit,  and  do  not  claim 
under  either  of  the  parties,  may  be  bound 
by  the  judgment,  as  in  the  cases  of  contracts 
of  indemnity,  and  in  the  nature  of  contracts 
of  indemnity,  and  in  those  cases  in  which 
a  person,  although  not  in  form  a  party  to 
the  suit,  is  bound  to  assist  in  the  prosecu- 
tion or  defence,  and  either  does  so  in  fact, 
or,  having  notice  of  the  pendency  of  the 
suit,  fails  to  do  so.  But  these  cases  do  not 
come  within  the  principle  or  reason  of  the 
general  rule  aforesaid;  and  the  case  of 
principal  and  surety,  so  far  as  it  relates  to 
the  effect  upon  the  sureties,  of  a  judgment 
against  the  principal,  does  not  come  within 
the  reason  of  this  latter  class  of  cases,  but 
within  the  general  rule." 

Now  the  case  we  have  under  consideration 
falls  under  the  latter  class,  and  not  under 
the  general  rule  referred  to  by  Judge  Green ; 
and  what  he  says  tends,  therefore,  to  sus- 
tain the  view  that  the  judgment  in  this  case 
was  conclusive  against  the  sureties  as  well 
as  against  the  deputy.  Their  bond  is  a 
bond  of  indemnity  within  the  meaning  of 
the  class  of  cases  referred  to,  and  the  deputy 
was  a  person,  in  the  meaning  of  those  cases, 
who,  although  not  in  form  a  party  to  the 
action  against  the  sheriff,  was  bound  to 
assist  in  defence  of  the  same  and  did  so  in 
fact. 

184  *Secondly,  as  to  the  case  of  Jacobs 
V.  Hill  &c. : 

In  that  case  a  motion  was  made  against 
a  sheriff  for  default  of  his  deputy,  upon 
which  the  sheriff  with  the  assent  of  the 
deputy,  but  without  the  knowledge  of  his 
sureties,  confesses  judgment:  Held,  the 
record  of  this  judgment  is  admissible  evi- 
dence agaisnt  the  deputy's  sureties,  upon  a 
motion  by  the  sheriff  against  the  deputy 
and  his  sureties.  There  the  proceeding  was 
upon  the   official   bond  of  a  deputy  sheriff 


which  was  to  some  extent  an  indemnifying 
bon^,  and  somewhat  though  not  precisely 
like  the  bond  in  this  case.  It  was  not  nec- 
essary to  decide,  and  was  not  decided  in 
that  case,  that  the  judgment  against  the 
sheriff  was  not  conclusive  evidence  against 
the  sureties  of  the  deputy,  but  it  was  suffi- 
cient to  decide,  as  it  was  decided,  that  the 
said  judgment  was  prima  facie  evidence 
against  them.  The  remark  of  Judge  Can- 
in  delivering  the  opinion  of  the  court,  that 
**this,  we  think  was  ample  evidence  of  the 
fact,  and  charged  his  sureties,  unless  dis- 
proved by  them, "  was  extra-judicial  as  to 
the  concluding  words,  **  unless  disproved  by 
them,"  and  seems  in  that  respect  to  have 
been  made  without  adverting  to  the  distinc- 
tion noticed  by  Judge  Green,  as  before 
mentioned.  2  Rand.  318.  Judge  Can- 
treated  the  case  before  him  as  a  case  falling 
under  the  general  rule  which  governs  the 
case  of  principal  and  surety,  instead  of  a 
case  falling  under  the  exceptions,  which 
include  cases  of  contracts  of  indemnity  and 
the  like.  Whether  it  properly  fell  under  the 
one  or  the  other,  the  result  of  the  case  would 
be  precisely  the  same. 

In  that  case,  the  judgment  against  the 
sheriff  was  by  confession,  though  with  the 
assent  of  the  deputy,  and  it  was  therefore 
contended  by  the  sureties  of  the  deputy, 
that  it  did  not  bind  them ;  there  being,  as 
they  said,  no  other  evidence  of  the  deputy's 
default.  But  the  court  said  the  record 
showed  that  the  motion  against  the 
185  *sheriff  was  for  judgment  for  the 
amount  of  the  clerk's  tickets  for  fees 
put  into  the  hands  of  his  deputy,  and  that 
upon  this  motion  the  deputy  assented  in 
open  court  to  the  confession  of  judgment  by 
the  sheriff;  in  other  words  confessed  that 
he  had  received  the  clerk's  tickets  and  had 
not  accounted  for  them;  this,  the  court 
thought,  **was  ample  evidence  of  the  fact, 
and  charged  his  sureties,  unless  disproved 
by  them. ' '  Had  the  judgment  been  rendered 
against  the  sheriff,  not  by  confession,  but 
in  invitum,  and  against  the  utmost  resist- 
ance of  the  deputy,  the  court  might  have 
thought  the  judgment  conclusive,  not  only 
against  the  deputy  but  also  against  his  sure- 
ties. In  the  case  now  under  consideration 
the  judgment  against  the  sheriff  was  in 
invitum,  and  against  the  utmost  resistance 
of  the  deputy,  who  was  present  on  the  trial, 
was  examined  as  a  witness  for  the  defend- 
ant, and  seemed  to  be  the  person  manifest- 
ing the  most  interest  in  the  progress  and 
result  of  the  action. 

Besides  the  two  cases  relied  on  by  the 
"counsel  for  the  plaintiffs  in  error,  my  at- 
tention has  been  called  to  the  case  of  Cox 
and  als.  v.  Thomas'  adm'x,  9  Gratt.  323,  as 
also  tending  to  show  that  the  judgment 
against  the  sheriff  is  only  prima  facie,  and 
not  conclusive,  evidence  against  the  sureties 
of  the  deputy  in  this  case.  But  it  is  enough 
to  say,  that  it  does  not  appear  that  the  dep- 
uty was  present  on  the  trial  of  the  motion 
against  the  sheriff  in  that  case,  or  had  any 
notice  of  such  trial  or  motion,  and  yet  the 
court    considered    the   judgment    recovered 
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agfainst  the  sheriff,  showing  that  it  was  for 
the  default  of  the  deputy,  as  prima  facie 
"evidence  of  such  default,  or  the  trial  of  a 
motion  by  the  sheriff  against  the  deputy 
and  his  sureties,  to  recover  the  amount  of 
such  judgment.  Had  the  deputy  been  noti- 
fied of  the  motion  against  the  sheriff,  and 
attended  and  made  the  best  defence  he  could 
upon  the  trial,  the  judgment  rendered 

186  ^against  the  sheriff  might  have  been 
considered  conclusive  evidence  against 

the  deputy  and  his  sureties.  It  may  be  said 
of  this  case  also,  as  was  said  of  Jacobs  v. 
Hill  &c.,  that  the  effect  was  precisely  the 
-same  whether  the  evidence  was  regarded  as 
prima  facie  or  conclusive  in  the  particular 
case;  and  therefore  it  was  immaterial  to 
•discriminate  between  the  two  for  the  pur- 
pose of  deciding  the  case  in  hand. 

Since  writing -the  foregoing  opinion  my 
attention  has  been  called  by  my  brother 
Staples,  to  a  great  many  cases  in  the  re- 
ports of  some  of  our  sister  States,  and  es- 
pecially New  York,  which  seem  to  have  an 
important  bearing  upon  this  case,  and  some 
of  which  he  supposed  might  be  in  conflict 
with  the  views  expressed  in  the  said  opin- 
ion. I  have  examined  all  those  cases,  I 
believe,  and  only  one  or  two  of  them,  if 
any,  seem  to  be  in  conflict  with  those  views. 
While  most  of  them  lay  down  or  affirm  the 
g-eneral  principle  that  a  judgment  is  con- 
clusive only  against  parties  or  privies,  they 
admit  that  there  are  exceptions  to  the  gen- 
eral rule ;  and  the  question  in  each  case  is, 
whether  it  falls  within  the  general  rule  or 
one  of  the  exceptions  to  it.  There  are  two 
propositions  which  none  of  these  cases  seem 
to  deny.  And  they  are,  Ist,  that  where  one 
party  is  bound  to  indemnify  another  against 
a  liability,  the  latter  may  notify  the  former 
to  defend  a  suit  brought  to  enforce  such 
liability,  and  the  judgment  recovered  in 
such  suit  will  be  conclusive  evidence  in  a 
suit  by  the  latter  against  the  former  to  en- 
force such  indemnity.  And,  2ndly,  when 
by  the  terms  of  the  contract  of  indemnity, 
express  or  implied,  the  indemnifying  party 
and  his  sureties  can  be  considered  as  con- 
tracting for  the  payment  of  any  judgment 
which  may  be  recovered  against  the  party 
indemnified,  on  account  of  an  act  or  default 
to  which  the  contract  of  indemnity  applies, 
then  the  indemnifying  party  and  his 

187  *8ureties  are  bound  by  privity  of  con- 
tract for  the  payment  of  such  judg- 
ment, which  is  therefore  conclusive,  not 
only  against  the  principal  indemnifier  but 
his  sureties  also;  at  least  if  notice  of  the 
pendency  of  the  suit  in  which  such  judg- 
ment was  obtained'  was  given  to  the  prin- 
cipal, although  no  such  notice  was  given  to 
the  sureties.  These  two  propositions,  so 
well  established  by  reason  and  authority, 
amply  sustain  the  views  I  have  expressed, 
and  emphatically  so  in  a  case  like  this,  in 
which  the  contract  of  indemnity  is  a  bond 
by  a  deputy  sheriff  and  his  sureties,  not 
only  that  he  ''shall,  in  all  things,  well  and 
truly  and  faithfully  discharge  the  duties  of 
his  said  office  of  deputy  sheriff  during  his 
continuance   therein;"    but    also    that    he 


'*shall,  in  all  respects,  indemnify  and  save 
harmless  the  sheriff  and  all  other  persons, 
from  any  loss  and  damage  in  any  wise  aris- 
ing from  the  conduct  of  the  said  deputy  in 
the  said  office."  In  the  case  of  Thomas  v. 
Hubbell  Ac,  IS  New  York  R.  405,  which  is 
the  principal  if  not  the  only  case  of  those 
referred  to,  apparently  in  conflict  with  the 
views  before  expressed,  the  condition  of  the 
bond  was,  only  that  the  principal  obligor 
would  '*do  his  duty  as  deputy  sheriff;"  and 
not,  further,  as  in  this  case,  that  he  would 
**in  all  respects  indemnify  and  save  harm- 
less the  sheriff  and  all  other  persons  from  all 
loss  and  damage  in  any  wise  arising  from 
the  conduct  of  the  deputy  in  the  said  office." 
The  court  in  that  case  held,  that  the  terms 
and  condition  of  the  bond  did  not  bring  it 
within  the  class  of  cases  in  which  an  in- 
demnitor is  concluded  by  the  result  of  the 
suit  against  the  person  whom  he  has  under- 
taken to  indemnify,  upon  the  ground  that 
such  is  the  fair  interpretation  of  the  con- 
tract. We  have  reason  to  believe  that  the 
court  would  have  been  of  a  different  opinion 
if  the  condition  of  the  bond  in  that  case 
had  been  the  same  as  in  this.     In  Westervelt 

V.  Smith,  2  Duer's  R.  449,  the  condi- 
188      tion  of  the  *bond  was   substantially 

the  same  as  in  this.  And  in  regard 
to  that  case,  the  court,  in  Thomas  v.  Hub- 
bell  Ac,  say  that  it  **was  reviewed  in  this 
court  and  put  upon  the  ground  that  it  fell 
within  the  class  of  cases  before  alluded  to, 
in  which  one  has  stipulated  to  be  bound  by 
the  event  of  a  suit  between  strangers." 
The  case  of  Thomas  v.  Hubbell  Ac,  there- 
fore, can  not  in  fact  be  said  to  be  in  conflict 
with  the  views  I  have  expressed.  But  if 
it  could  be,  and  there  were  other  such  cases, 
yet  not  being  of  binding  authority  with  us, 
I  would  consider  it  proper  for  this  court  to 
lay  down  and  follow  the  rule  indicated  by 
those  views,  which  rule  I  consider  much 
more  reasonable  and  just  than  the  contrary. 
That  rule  is,  that  where  the  condition  of 
the  bond  of  a  deputy  and  his  sureties  to  the 
sheriff  is  such  as  it  is  in  this  case,  a  judg- 
ment rendered  against  the  sheriff  for  the 
default  of  a  deputy,  in  a  suit  which  was 
defended  by  the  deputy,  or  which  he  was 
duly  notified  to  defend,  and  had  an  oppor- 
tunity of  defending,  is  conclusive  evidence, 
in  the  absence  of  fraud  or  collusion,  not 
only  against  the  deputy,  but  against  his 
sureties  also.  That  such  is  the  true  rule  in 
this  State,  I  think  the  Code  of  1860,  chapter 
49,  sections  41  and  42,  page  287,  giving  a 
summary  remedy  to  the  sheriff  and  his  sure- 
ties against  the  deputy  and  his  sureties, 
and  the  decisions  of  this  court  in  regard  to 
those  provisions  of  law,  especially  the  cases 
of  McBaniel  &  als.  v.  Brown's  executor,  8 
Lreigh  118,  and  Scott's  adm'r  v.  Tankersley's 
ex'or,  10  Id.  581,  strongly  tend  to  show. 

The  fact  is  that  the  relation  which  has 
always  subsisted  in  this  State,  from  the 
earliest  times,  between  the  sheriff  and  his 
deputy,  naturally  gave  rise  to  such  a  rule, 
and  made  it  proper  and  necessary.  For- 
merly, we  know,  that  the  sheriff,  rarely  if 
ever,  performed  any    of  the  duties  of  the 
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office ;  which  was  the  only  reward  conferred 
upon  the  justices  for  their  public  serv- 
189  ices.  *And  they  were  permitted  to 
farm  the  office  to  a  deputy,  who  per- 
formed all  the  duties,  and  gave  to  the  sheriff 
bond,  with  sureties,  conditioned  for  his  full 
indemnity  against  all  the  acts  and  defaults 
of  the  deputy.  Under  such  circumstances, 
it  was  meet  and  fit  that  when  a  suit  was 
brought  against  the  sheriff,  for  any  act  or 
default  of  the  deputy,  it  should  only  be  nec- 
essary for  the  former  to  notify  the  latter, 
of  the  pendency  of  the  suit  in  order  to  make 
the  judgment  rendered  in  such  suit  conclu- 
sive evidence,  not  only  against  the  deputy, 
but  his  sureties  also,  in  a  proceeding 
against  them  for  the  indemnity  of  the  sheriff 
against  such  act  or  default.  The  relations 
between  the  sheriff  and  his  deputy,  and  the 
terms  of  the  official  bond  of  the  latter  and  his 
sureties,  made  it  his  duty  to  defend  such  a 
suit,  which  he  only  in  fact  could  do,  and 
made  the  judgment  rendered  in  it  conclusive, 
both  against  him  and  them,  in  the  absence 
of  fraud  and  collusion,  though  he  only  had 
notice  of  the  pendency  of  the  suit.  To  have 
required  the  sheriff,  in  order  to  make  the 
judgment  thus  conclusive,  to  give  such 
notice,  not  only  to  the  deputy  but  to  all  his 
sureties,  would  have  been  unreasonable  in 
the  last  degree.  The  penalty  of  the  bond  is 
large,  and  we  know  very  well  that  the  sure- 
ties are  often  numerous  and  scattered.  To 
give  notice  to  them  all,  including  the  rep- 
resentatives of  such  as  are  dead,  would  be 
extremely  inconvenient,  to  say  the  least  of 
it ;  and  what  good  purpose  would  it  answer? 
The  sureties  know  nothing  of  the  facts  and 
could  only  notify  the  deputy  to  make  de- 
fence. But  that,  according  to  the  requisi- 
tion of  the  rule  is  supposed  to  have  been 
already  done  for  them  by  the  sheriff. 

I  am,  therefore,   for  affirming   the   judg- 
ment of  the  Circuit  court. 

Christian,  Anderson  and  Staples,  Js.,  con- 
curred in  the  opinion  of  Moncure,  P. 
190  *Bouldin,  J,  I  have  felt  some  diffi- 
culty, under  the  decisions  and  intima- 
tions of  opinion  of  this  court  and  other 
authorities,  in  reaching  the  conclusion  that 
a  judgment  against  a  high  sheriff  for  the 
deputy's  default  can  be  regarded  as  higher 
than  prima  facie  evidence  merely  against 
the  sureties  of  the  deputy.  But  the  conclu- 
sion reached  by  the  court  is  in  my  opinion 
just,  reasonable,  and  conclusive,  and  I  yield 
my  doubts  to  the  concurring  opinions  of  the 
other  judges. 

Judgment  affirmed. 
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*Smyth  V.  Sutton  &  als. 

January  Term.  1874,  Rlcbmond. 


I.  Contracts.— In  December  1863  R.  by  an  affent, 
boufflit  of  S  of  King  and  Queen,  his  crop  of  corn, 
to  be  delivered  at  a  certain  landing-  on  York  river 
on  the  1st  of  February  1864,  and  to  be  paid  for  on 
delivery,  at  the  price  of  $40  per  bushel.  R  enflraged 
a  yessel  to  go  for  the  corn,  and  sent  basrs  in  which 
to  put  it    The  vessel  arrived  in  time  and  the  com 


was  delivered  on  board;  but  R  or  his  affent  not 
appearing  to  pay  the  money,  S  sent  the  com  on  his 
own  account  to  W  &  Co.,  of  Richmond.  The  a^rent 
of  R  started  down  to  the  place  of  delivery  havlng- 
a  blank  check  of  R  to  pay  for  the  com.  and 
intended  and  expected  to  gel  there  in  time,  but  he 
failed  to  do  so.    Hblj>: 

I.  Same— Termiaatloii.— The  com  beinff  to  be  paid 
for  on  delivery,  and  R.  or  his  afirent,  not  beiufir 
present  to  pay  for  it,  S  may  terminate  the  con- 
tract: and  this  especially  as  a  very  brief  delay  at 
the  place  mi^rht  have  subjected  It  to  capture  by 
United  States  vessels  in  the  river, 
a.  Same— Same.— If  the  agent  had  arrived  at  the 
place  in  time,  he  not  having  the  money,  but  only 
a  blank  check  of  R,  S  miffht  have  refused  to 
accept  payment  by  the  check. 
a.  Same— Sale— ln|un€tioa.—A.fter  the  com  arrives  in 
Richmond,  R  obtains  an  injunction  to  prevent  W 
&  Co.  and  S  from  selling  it,  claiming  that  he  had 
bouffht  it    S  answers  the  bill,  and  by  consent 
under  a  decree  of  the  court  the  com  is  sold,  and 
the  proceeds  deposited  in  bank,  where  they  remain 
till  the  end  of  the  war,  when  the  bank  fails,  and 
they  are  lost    Heu): 

I.  Same— 5ame— Same.— The  proceeds  of  the  sale  of 
the  corn  having  been  lost  by  the  improper  inter- 
ference by  R  with  the  sale  of  it  by  W  &  Co.  he  is 
liable  to  S  for  the  price  for  which  it  was  sold, 
a.  Same— Same— Same.— R  having-  brouflrht  S  into  a 
court  of  equity,  and  the  case  having  been  sub- 
mitted to  the  court  upon  full  proofs  on  the 
192         *issue  thus  made,  and  S  having  established 
an  equitable  demand  against  the  plaintiff, 
there  was  no  reason  why  the  court  should  stop 
with  the  dissolution  of  the  injunction.    On  the 
contrary  it  was  competent  and  proper  for  the 
court  to  dispose  of  the  whole  case,  and  to  adjust 
completely  the  respective  rig-hts  and  obligations 
of   the  parties    as  established  by    the  proofs 
before  it 
3.  Same— Same— Same— Scaling.*— The  court  havlnff 
scaled  the  amount  for  which  the  com  sold,  at 
twenty-three  tor  one,  the  appellate  court  will 
presume,  in  the  absence  of  any  objection  in  the 
court  below,  that  the  court  had  before  it  a 
broker's  Scale  which  was  universally  adopted  by 
the  courts,  as  proof  of  the  value  of  Confederate 
money. 

In  December  1863,  Robert  J.  Smyth,  by 
an  agent,  purchased  of  John  R.  Sutton  of 
King  and  Queen  county,  his  crop  of  com, 
to  be  delivered  at  a  certain  landing  on  York 
river,  on  the  1st  of  February  1864,  and  to 
be  paid  for  on  delivery,  at  the  price  of  $40 
per  bushel.  Smyth,  conducted  a  milling 
business  in  Richmond.  He  engaged  a  vessel 
to  go  for  the  corn,  and  sent  bags  in  which 
to  put  it.  The  vessel  arrived  in  time,  and 
the  corn  was  delivered  on  board ;  but  Smyth 
or  his  agent  not  appearing  to  pay  for  the 
com,  Sutton  sent  it  on  his  own,  account  to 
L/Ogan  Waller  I&  Co.,  of  Richmond.  It  ap- 
peared that  the  agent  of  Smyth,  who  made 
the  contract  and  sent  the  vessel,  started 
down  to  the  place  of  delivery  having  a  blank 

•Scaling  Confederate  Contracts.— See  Moss  v.  Moor- 
man's Adm*r,  24  Gratt  97,  and  noU,  and  Effluffer  v. 
Kenney,  24  Oratt  110,  and  noU:  Moon  v.  Richardson, 
24  Gratt  219:  Jarrett's  Adm'rs  v.  Nickell.  9  W.  Va. 
353. 
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check  from  his  principal,  to  pay  for  the 
com,  and  intended  and  expected  to  get  to 
the  place  of  delivery  in  time ;  but  he  failed 
to  do  so.  After  the  com  arrived  in  Rich- 
mond, Smyth  obtained  an  injunction  re- 
straining Sutton  and  Logan  Waller  &  Co.,. 
from  selling  the  same,  claiming  that  he  had 
purchased  it.  Sutton  answered  the  bill; 
and  as  the  com  was  in  danger  of  being 
spoiled,  by  consent  of  plaintiff  and  defend- 
ant an  order  was  made  directing  Waller  A 
Co.,  to  sell  the  com  and  deposit  it  in  the 
Bank  of  Virginia.     This  was  done  and  the 

money   remained    in    the  Bank  until 
193      the  end  of  the  *war,    when  .the  Bank 

became    insolvent,    and    the     money 
worthless. 

The  cause  came  on  to  be  heard  on  the  22d 
of  March,  1870,  when  the  court  dissolved 
the  injunction,  and  made  a  decree  against 
the  plaintiff  in  favor  of  Sutton  for  $369.50, 
with  interest  from  March  Ist  1864.  And 
Smyth  thereupon  obtained  an  appeal  from 
the  decree. 

Neeson  and  Evans,  for  the  appellant. 

E.  Y.  Cannon,  for  the  appellees. 

Christian,  J.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court  of  the 
city  of  Richmond. 

It  is  conclusively  shown  that  the  appellant 
did  not  comply  with  his  contract.  That 
contract  bound  him  to  pay  for  the  com  pur- 
chased of  the  appellee,  upon  its  delivery  on 
board  the  vessel  which  was  to  convey  it  to 
the  city  of  Richmond.  Neither  the  appellee 
nor  his  agent  was  present  when  the  vessel 
received  her  cargo.  An  agent  of  the  appel- 
lant arrived  after  the  vessel  had  sailed,  and 
says  he  sought  the  appellee,  for  the  purpose 
of  paying  for  the  com,  but  failed  to  meet 
him.  But  even  then,  according  to  his  own 
statement,  he  did  not  have  the  money,  but 
had  a  blank  check  which  he  expected  to  fill 
up  and  deliver  to  the  appellee.  The  appellee 
was  not  bound  to  receive  a  check ;  and  if  he 
had  seen  the  agent,  he  had  a  right  to  refuse 
the  check  and  sell  the  com  as  his  own. 

Under  the  contract,  there  was  no  obliga- 
tion upon  the  appellee  to  detain  the  vessel 
a  moment  after  the  com  was  delivered. 
When  that  was  done,  and  the  vessel  was 
ready  to  sail,  the  appellant  not  being  pres- 
ent to  pay,  according  to  his  contract,  the 
appellee  was  at  once  released,  and  had  the 
unquestioned  right  to  sell  or  consign 
194  *the  cargo  to  whomsoever  he  might 
please.  This  was  his  legal  right 
under  any  circumstances ;  but  the  appellee 
in  this  case  was  fully  justified  in  the  course 
he  took,  by  the  extraordinary  circumstances 
which  then  surrounded  him.  At  that  time 
(February  1863)  an  hour's  detention  might 
have  occasioned  the  loss  of  both  vessel  and 
cargo.  The  blockading  vessels  of  the  United 
States  were  almost  daily  in  the  waters  of 
the  York.  It  was  with  difficulty  that  any 
communication  by  water  could  be  had  with 


that  section,  and  the  few  vessels  trading 
in  that  river  were  running  constant  risks 
of  capture.  This  was  well  known  to  the 
parties;  and  the  knowledge  of  this  fact 
required  the  appellant  to  act  with  the  great- 
est promptness  in  the  execution  of  his  con- 
tract. His  failure  to  do  so  released  the 
appellee  from  all  obligation  under  the  con- 
tract. 

It  is  further  shown  in  the  record  before 
us,  that  the  cargo  was  consigned  by  the 
appellee  to  Logan  Waller  &  Co. ,  then  com- 
mission merchants  in  this  city.  But  before 
the  cargo  reached  its  destination,  an  in- 
junction was  obtained  by  the  appellant, 
enjoining  and  restraining  the  appellee  and 
Lrogan  Waller  &  Co.  from  selling  it ;  and  in 
this  injunction  suit  an  order  was  made  to 
sell  the  corn,  which  was  accordingly  done 
and  the  proceeds  of  sale  were  deposited  in 
the  Bank  of  Virginia,  where  it  remained 
until  it  perished  with  the  fall  of  the  Con- 
federate government  and  the  consequent 
destruction  of  the  Confederate  currency. 

The  loss  thus  occasioned  was  manifestly 
caused,  first,  by  the  failure  of  the  appellant 
to  comply  with  his  contract,  and  the  asser- 
tion afterwards,  of  an  unjust  demand,  the 
consequence  of  which  was  the  loss  to  the 
appellee  of  the  whole  proceeds  of  the  sale  of 
the  corn.  The  burden  of  this  loss  has  been 
properly  fixed  by  the   court   below  upon  the 

partv  who  caused  it. 
195  *The  court  is  further  of  opinion 
that  so  far  from  being  a  ground  of 
error  (as  assigned  in  the  petition  of  appeal) 
it  was  entirely  proper  for  the  court  below 
to  adjust  the  rights  of  the  parties  as  estab- 
lished by  the  record,  instead  of  simply  dis- 
solving the  injunction  and  dismissing  the 
bill.  The  plaintiff,  having  invoked  the 
extraordinary  jurisdiction  of  the  court  by 
way  of  injunction,  and  the  defendant  hav- 
ing answered  the  bill,  and  the  case  having 
been  submitted  upon  full  proofs  on  the  issue 
thus  made,  and  the  defendant  having  es- 
tablished an  equitable  demand  against  the 
plaintiff,  there  was  no  reason  why  the  court 
should  stop  with  the  dissolution  of  the  in- 
junction. Nor  is  there  any  rule  of  equity 
practice  which  required  the  court  to  turn 
the  defendant  out,  to  a  suit  on  the  injunc- 
tion bond  in  a  court  of  law.  On  the  con- 
trary, the  court  having  jurisdiction  of  the 
subject  matter  and  the  parties,  it  was  com- 
petent and  proper  for  the  court  to  dispose 
of  the  whole  case,  and  to  adjust  completely 
the  respective  rights  and  obligations  of  the 
parties  as  established  by  the  proofs  before 
it. 

There  is  only  one  other  ground  of  error 
assigned  necessary  to  be  noticed,  and  that 
is,  that  there  was  no  proof  in  the  cause 
showing  the  depreciation  of  Confederate 
currency,  and  that  the  case  ought  to  be  sent 
back  for  an  enquiry  by  a  commissioner  to 
ascertain  the  value  of  the  Confederate  cur- 
rency which  the  appellee  lost.  The  amount 
of  Confederate  money  deposited  in  bank 
was  $8,500.  The  sura  decreed  against  the 
appellant  is  $369.50,  showing  the  scale 
adopted  by  the  court  to  be  $23  to  one.     It  is 
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not  suggrested  that  this  is  not  the  true  scale, 
or  that  the  decree  is  for  too  large  a  sum ; 
but  simply  that  there  is  no  proof  in  the 
record  as  to  what  was  the  scale  of  deprecia- 
tion at  the  time  of  the  sale.     This  court  will 

not  reverse  the  decree  on  this  ground, 
1%      but     will     rather    presume    *that     a 

broker's  scale,  which  was  universally 
adopted  by  the  courts  as  proof  of  the  value 
of  Confederate  money,  was  before  the  court 
when  the  decree  was  rendered.  Such  pre- 
sumption may  well  be  made  in  the  absence 
of  any  suggestion,  from  any  quarter,  that 
the  decree  is  for  too  large  a  sum. 

We  are  of  opinion  that  the  decree  of  the 
Circuit  court  of  the  city  of  Richmond  should 
be  affirmed. 

Decree  affirmed. 


197  *Poore  v.  Magruder. 

January  Term,  1874,  Richmond. 

I.  Instructions.*— Where  an  instruction  is  given  to  the 
jury,  as  to  which  the  evidence  furnishes  no  flrround^ 
for  the  hypothesis  upon  which  it  is  based,  whether 
the  instruction  be  correct  or  erroneous  it  furnishes 
no  firround  for  reversing  the  JudffmenL 

a.  Proof  of  Agency.— Neither  the  declarations  of  a 
man  nor  his  acts,  can  be  given  in  evidence  to  prove 
that  he  is  the  asrent  of  another. 

This  was  an  action  of  debt  in  the  Hustings 
court  of  the  city  of  Lynchburg,  and  after- 
wards transferred  to  the  Circuit  court  of 
the  city,  brought  by  James  Magruder,  as- 
signee of  S.  O.  Moon  who  was  assignee  of 
John  T.  L/ittle  against  Charles  J.  Raine, 
Wm.  A.  Poore  and  three  others,  upon  a  bond 
for  $8000  executed  by  the  defendants  to 
John  T.  Little,  by  him  assigned  to  S.  O. 
Moon  and  by  Moon  to  the  plaintiff. 

The  defendants  pleaded  ** payment,"  and 
also  **usury;"  upon  which  pleas  issues  were 
joined. 

Upon  the  trial,  after  the  evidence  was 
introduced,  the  defendants  asked  the  court 
to  give  certain  instructions  to  the  jury, 
which  are  not  set  out  in  the  record ;  but  the 
court  refused  to  give  them,  and  instructed 
the  jury  as  follows: 

If  the  jury  shall  believe  from  the  evidence 
that  S.  O.  Moon  purchased  the  bond  in  the 
declaration  mentioned,  without  knowing 
that  the  same  was  made  for  sale,  they  should 
find  for  the  plaintiff;  though  they  should 
believe  from  the  evidence,  that  he  paid  for 
it  a  less  sum  than  the  amount  of  said 
bond. 

198  *But   if   the   jury   believe  from  the 
evidence,    that    the    said    Moon    had 

made  D.  T.  C.  Peters  his  agent  to  purchase 
said  bond  at  a  discount,  and  that  Peters 
had  so  purchased  it,  he,  the  said  Moon 
knowing  that  the  said  bond  was  simply  a 
bond  made  for  sale,  they  ought  to  find  for 
the  defendants:  But  that  knowledge  that 
the  bond  was  so  made  for  sale,  on  the  part 
of  Peters,  would  not  defeat  the  plaintiff's 
action,    unless    he,    the   plaintiff,   had  also 


^Instructions.— On   this  subject,  see  monographic 
note  appended  to  Womack  v.  Circle,  29  Oratt.  192. 


such  knowledge.     To  the   giving   these   in- 
structions the  defendants  excepted. 

On  the  trial  the  deposition  of  John  T. 
Little,  taken  by  the  defendants,  was  read. 
He  said  that  he  was  acting  as  the  friend  of 
Charles  J.  Raine,  and  that  the  bond  wa& 
executed  to  him  simply  to  negotiate  a  loan 
for  the  use  of  said  Raine.  That  he  never 
saw  or  communicated  with  Moon  on  the 
subiect.  That  D.  C.  T.  Peters  told  witness, 
he  (Peters)  was  acting  for  Moon.  Witness- 
applied  to  Peters  to  obtain  Moon's  address, 
as  it  was  his  intention  to  go  to  see  him,  in 
order  to  negotiate  the  bond.  Peters  assured 
him  it  would  be  a  useless  trip.  That  he 
Peters  could  negotiate  it  by  mail ;  and  that 
Moon  would  not  negotiate  directly  with  any 
of  the  parties  on  the  bond,  as  the  rate  of 
interest  was  above  the  lega.1  rates,  and  he 
desired  to  make  the  transaction  with  a  third 
party :  and  witness  turned  the  papers  over 
to  Peters  to  make  the  negotiation.  Raine 
received  the  money,  and  witness  understood 
the  rate  of  interest  to  be  about  one  and  one 
quarter  per  cent,  per  month.  Witness  was. 
not  to  be  responsible  on  his  assignment. 

Peters  was  examined  as  a  witness  by  the 
plaintiff.  He  stated  that  a  few  days  before 
the  date  of  the  assignment  of  the  bond  by 
Little  to  Moon,  Little  placed  the  bond  in 
the  hands  of  the  witness,  who  was  a  broker, 
of  the  firm  of  Peters,  Spence  &  Co.  That 
he  had  tried  to  sell  it  to  two  or  three  per- 
sons without  success,  when  he  learned 
199  *that  Moon  had  arrived  at  Lynchburg, 
and  knowing  that  he  was  a  moneyed 
man,  he  called  upon  him  at  the  hotel  where 
he  stopped  and  proposed  to  sell  the  bond  to 
him,  recommending  the  obligors  as  being 
entirely  solvent.  That  Moon  told  him  he 
would  take  the  bond  at  a  discount  of  four 
per  cent,  from  its  face  value,  provided  all 
the  obligors  would  state  in  writing  that 
they  had  no  offset  to  it.  That  witness  took 
the  bond  and  prepared  the  writing  upon  the 
back  of  it,  which  is  signed  by  the  obligors, 
gave  it  to  Little,  and  told  him  to  procure 
the  signatures  of  said  obligors  to  thaf  writ- 
ing ;  which  Little  did,  and  brought  it  to  the 
witness,  who  delivered  it  to  Moon  with 
Little's  assignment.  Moon  paid  the  money 
to  Peters,  Spence  &  Co.  who  paid  it,  as  he 
believes,  to  Little.  That  witness  had  noth- 
ing to  do  with  Raine  in  the  transaction,  and 
the  negotiation  was  conducted  by  him  with 
Moon  at  the  instance  of  Little ;  who  paid 
him  a  commission  for  it.  That  he  never 
represented  himself  to  Little  as  the  agent 
of  Moon,  but  told  Little  what  he  required 
to  be  done  before  he  would  purchase  the 
bond.  That  Moon  never  paid  him  any  thing 
for  what  he  did.  That  witness  did  not  know 
what  was  the  consideration  of  the  bond ;  nor 
did  he  know  it  was  made  for  sale. 

The  endorsement  referred  to  by  the  wit- 
ness, was  addressed  to  Moon,  and  was  as 
follows :  We  understand  that  you  are  about 
to  trade  for  this  bond :  it  is  given  for  value 
received,  and  we  have  no  qffsets  against  it. 
This  24th  November  1859.  And  it  was  signed 
by  all  the  obligors. 

There  was  a  verdict  and  judgment  for  the 
plaintiff;  and  the   defendant   Poore  applied 
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to  this  court  for  a  supersedeas ;  which  was 
awarded. 

Yancey,  Bocock  and  J.  M.  Daniel,  for  the 
appellant. 

Kirkpatrick  and  Blackford,  for  the  appel- 
lee. 

200  ^Anderson,  J.,  delivered  the  opinion 
of  the  court. 

This  is  an  action  of  debt  brought  by  the 
defendant  in  error  against  the  plaintiff  in 
error  and  others,  upon  their  joint  bond, 
executed  to  John  T.  L/ittle,  who  assigned 
the  same  to  S.  O.  Moon,  who  assigned  to 
the  defendant  in  error,  for  value  received. 
The  bond  is  for  $800,  payable  twelve  months 
after  date,  with  interest  from  date.  The 
defendants  pleaded  payment,  and  a  plea  of 
usury.  There  was  judgment  for  the  plain- 
tiff; and  the  cause  is  brought  here  by  a 
writ  of  error  to  that  judgment. 

On  the  trial  the  defendants  moved  the 
court  to  give  certain  instructions  to  the 
jury,  not  recited  in  the  record,  which 
the  court  refused  to  give ;  but  gave  certain 
other  instructions,  to  which  the  defendants 
excepted  ;  and  they  are  set  out  in  the  bill 
of  exceptions ;  and  all  the  evidence  in  the 
cause  is  certified. 

The  ground  for  reversal  assigned  in  the 
X)etition,  is  error  in  those  instructions.  The 
principle  controverted  in  them  is,  substan- 
tially :  That  if  the  said  bond  was  purchased 
by  Moon  at  a  discount,  and  that  he  made  D. 
T.  C.  Peters  his  agent  to  purchase  it,  and 
that  said  bond  was  made  simply  for  sale, 
which  was  known  to  Peters,  that  knowledge 
of  Peters,  the  agent  should  not  defeat  the 
plaintiff's  action,  unless  he.  Moon,  (styled 
plaintiff,)  also  had  knowledge  of  it.  This 
is  believed  to  be  a  fair  interpretation  of  the 
instruction ;  and  whether  it  be  erroneous  or 
not,  it  is  not  considered  material  in  the 
case  made  by  this  record.  The  evidence 
furnishes  no  ground  for  the  hypothesis, 
upon  which  the  conclusion  of  law  was  de- 
clared. There  is  no  evidence  in  the  cause 
to  support  the  hypothesis  that  Peters  was 
the  agent  of  Moon  for  the  purchase  of  the 
bond.  The  statement  of  I/ittle,  that  Peters 
told  him  that  he  was  the  agent  of  Moon,  is 
not  evidence  to  prove  the  agency.  It  would 
be  monstrous  to  hold,  that  one  man  was 
bound   by    the    acts    or    declarations 

201  *of  another,  until  his  agency  is  estab- 
lished.    Neither  the  declarations  of  a 

man,  nor  his  acts,  can  be  given  in  evidence, 
to  prove  that  he  is  the  agent  of  another. 
1  Phil.  Ev.  Sth  Amer.  Ed.,  Marg.  p.  515, 
Note  144,  and  cases  cited.  Peters  would  be 
a  competent  witness  to  prove  his  agency ; 
but  it  could  not  be  proved  by  his  unsworn 
declaration.  He  was  a  witness,  and  he 
swore  that  he  was  not  the  agent  of  Moon. 
And  the  facts  to  which  he  testifies,  and 
which  are  not  in  conflict  with  any  other 
testimony  in  the  cause,  are  utterly  irrecon- 
cilable with  the  idea  that  he  was  an  agent 
of  Moon,  in  the  purchase  of  the  bond.  He 
was  undoubtedly  the  agent  of  Little,  to 
make  sale  of  it ;  and  received  from  him  a 
commission  for  selling  it.  The  hypothetical 
fact,  of  which  the  instruction  ife  predicated, 
not  being  proved  in  the  cause,  nor  any  evi- 


dence adduced  tending  to  prove  it,  but  the 
contrary  being  clearly  shown,  the  court  is 
of  opinion  that  the  instruction  is  the  decla- 
ration of  a  mere  abstract  principle  of  law ; 
and  whether  right  or  wrong,  is  immaterial, 
and  could  not  have  prejudiced  the  plaintiff 
in  error;  and  is  not,  therefore,  ground  for 
reversal.  Powell  on  Appellate  Proceedings, 
chap,  iv,  ii  42,  43.  Upon  the  whole  case,  the 
court  is  of  opinion  that  the  judgment  is 
right,  and  that  the  same  be  affirmed. 

Judgment  affirmed. 


202  »Na8h  v.  Fugate  &  als. 

[18  Am.  Rep.  640.] 
January  Term.  1874,  Richmond. 

I.  Bond— BstoppeL*— A  bond  wblch  is  a  complete  and 
perfect  Instrament  on  its  face  at  the  time  of  its 
delivery  to  the  oblifiree,  was  executed  by  persons  as 
sureties,  upon  the  condition  that  it  should  not  be 
delivered  until  executed  by  other  persons,  and  it 
was  placed  in  the  hands  of  the  principal  obliffor, 
and  without  beinff  so  executed  it  was  delivered  by 
the  obliffor  to  the  oblifiree,  who  was  not  informed  of 
the  condition.  The  bond  is  the  valid  bond  of  the 
sureties,  and  they  can  not  set  up  the  condition 
against  the  oblifiree. 

a.  SaoM— Obllflror  Added. t— A  joint  and  several  bond 
is  executed  by  several  persons,  and  delivered  to  the 
oblifiree;  and  afterwards,  with  the  consent  of  the 
oblifiree,  but  without  the  knowledg-e  of  the  oblifirors. 
another  person  executes  it  As  to  those  who  first 
sifirned  it,  it  is  Joint  as  between  themselves,  and 
several  as  to  the  person  last  executintr  it. 

This  was  an  action  of  covenant  in  the 
Circuit  court  of  Russell  county,  brought  by 
Aaron  H.  Nash  against  A.  W.  Smith  and 
nine  other  persons.  The  action  was  founded 
on  an  obligation  of  which  the  following  is 
a  copy : 

For  value  received,  we,  or  either  of  us, 
bind  ourselves,  our  heirs,  &c. ,  to  pay  to 
Aaron  H.  Nash,  thirty -five  hundred  dollars, 
to  be  paid  in  three  equal  annual  payments; 
the  first  payment   on    the   1st    of   January 

1870,  the    second  on  the    1st  day   January 

1871,  the  third  to  be  paid  on  the  1st  day  of 
January  1872,  with  interest  from  date. 

203  ^Witness    our   hands   and  seals  this 
the  8th  day  of  December  1868. 


A.  W.  Smith. 
Jos.  C.  Fugate. 
J.  C.  Fugate. 
J.  W.  Smith. 
S.  M.  Muncy. 
Robert  Johnson. 
Geo.  Banner. 
Charles  G.  Gose. 
George  C.  Gose. 
Isaac  Vermillion. 


Seal.l 
Seal. 
Seal. ' 
Seal.' 
Seal. 
Seal. 
Seal. 
Seal. 
Seal. 
[Seal." 


*Bond— Estoppel.— See  Miller  v.  Fletcher,  27  Gratt. 
408,  and  note,  also,  Ly  ttle  v.  Cozad,  21  W.  Va.  199  and 
Loufir  V.  Campbell,  87  W.  Va.  666,  17  S.  E.  Rep.  197, 
citinfiT  the  principal  case. 

tSame— Obligor  Added.— See  Tremper  v.  Hemphill. 
8  LeifiTh  628;  Harrison  v.  Lane,  5  Leicrh  414.  But  see 
Baber  v.  Cook,  11  Leisrh  606;  Steptoe  v.  Read,  19  Gratt 
9;  Beazley's  Adm'r  v.  Sims*  Adm'r,  81  Va.  647;  Bush 
V.  Campbell,  26  Gratt.  403,  and  not€\  Moffett  v.  Bickle,. 
21  Gratt  280. 
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A.  W.  Smith  put  in  the  plea  of  payment. 
The  other  defendants  filed  pleas  of  non  est 
factum,  to  which  the  plaintiff  objected ;  but 
the  court  overruled  the  objection.  Of  these 
there  were  five ;  but  the  third  was  after- 
wards withdrawn.  The  first,  fourth  and 
fifth  are  general  pleas  of  non  est  factum. 
The  second  sets  out  that  their  co-defendant, 
A.    W.    Smith,   on  the       day  of  18      , 

brought  the  paper  on  which  the  supposed 
writing  obligatory  is  written,  to  them,  with 
the  body  of  said  writing  obligatory  then 
fully  written  by  him  thereon,  and  a  great 
many,  to  wit:  about  twenty  scrolls  made 
one  directly  under  the  other  in  a  line  on  the 
right  hand  side  of  said  paper,  beginning 
just  under  the  writing  on  the  right  hand 
side  of  said  paper,  and  to  which  his  said 
Smith's  name  was  subscribed  opposite  the 
first  scroll  as  an  obligor,  and  then  and  there 
stated  to  these  defendants  that  he  was  go- 
ing to  get  twenty  good  solvent  men  to  sign 
it  with  him  as  co-obligors,  as  his  sureties, 
and  amongst  these  twenty  persons  that  he 
was  going  to  get  to  sign  it,  he  would  get 
one  Stephen  Banner  and  Joseph  Gilmer  to 
sign  it  as  a  part  and  parcel  of  the  said 
twenty  obligors,  and  requested  these  de- 
fendants to  sign  it  as  a  part  of  the  said 
twenty  persons;  and  then  and 
204  *there  promised  them  that  if  they 
would  sign  it  and  deliver  it  to  him, 
he  would  not  use  it  or  deliver  it  to  the  said 
plaintiff  unless  and  until  he  procured  the 
said  number  of  persons  to  sign  and  seal 
it,  and  unless  and  until  he  procured  the 
said  Stephen  Banner  and  Joseph  Gilmer  as 
a  part  of  said  number,  to  sign  it  as  co-ob- 
ligors with  him  and  these  defendants.  And 
they  aver  that  only  on  that  condition  and 
none  other,  they  did  sign  their  names  re- 
spectively to  the  said  paper  opposite  the 
said  scrolls  where  their  respective  names 
appear,  and  delivered  the  same  to  the  said 
A.  W.  Smith,  as  an  escrow,  on  the  express 
agreement  and  understanding,  that  unless 
and  until  he  procured  with  these  defendants 
the  said  Stephen  Banner  and  the  said  Jo- 
seph Gilmer  and  enough  other  good  solvent 
persons  to  execute  it  and  become  bound  as 
co-obligors  in  it  with  him,  the  said  Smith 
and  these  defendants,  he  should  not  use  it 
as  their  deed,  nor  deliver  it  as  their  deed 
to  the  plaintiff.  And  they  further  say  that 
the  said  A.  W.  Smith  wholly  failed  to  get 
and  procure  the  said  Stephen  •  Banner  and 
Joseph  Gilmer  and  the  other  solvent  persons 
necessary  to  make  the  promised  number  to 
execute  and  become  bound  as  co-obligors 
with  himself  and  these  defendants.  Yet 
without  their  authority  and  consent  and 
against  the  express  agreement  when  they 
delivered  it  to  him,  delivered  the  same  to 
the  said  plaintiff,  Ac.  Wherefore  they  say 
the  said  supposed  writing  obligatory  is  not 
their  deed. 

Upon  the  trial  of  the  cause  the  defendants 
asked  the  court  to  give  five  instructions  to 
the  jury,  which  were  objected  to  by  the 
plaintiff ;  but  the  court  overruled  the  objec- 
tions, and  gave  them :  and  the  plaintiff  ex- 
cepted. 


They  are  as  follows: 

1st.  The  court  instructs  the  jury,  that  al- 
though the  possession  of  the  bond  by 

205  the  plaintiff  is  prima  facie  ^evidence 
that  the  bond  had  been  properly  deliv- 
ered to  him  by  the  defendants,  yet  that 
presumption  may  be  met  and  overturned  by 
evidence :  and  if  the  jury  believe  from  the 
evidence  in  the  cause,  that  that  presumption 
is  met  and  overturned,  they  must  find  for 
the  defendants,  or  such  of  them  as  they 
may  believe  have  not  delivered  said  bond 
or  authorized  the  delivery. 

2d.  If  the  jury  shall  believe  from  the  evi- 
dence, that  the  bond  sued  on  was  signed  and 
sealed  by  the  defendants  and  handed  to  A. 
W.  Smith  to  be  delivered  to  the  plaintiff  on 
any  expressed  condition,  and  not  to  be  de- 
livered to  the  plaintiff  until  said  condition 
was  performed,  then  unless  the  jury  shall 
believe  that  said  condition  was  performed 
before  said  delivery,  it  is  not  their  bond, 
and  they  shall  find  for  the  defendants. 

3d.  If  the  jury  shall  believe  from  the  evi- 
dence, that  the  bond  sued  on  was  signed 
and  sealed  by  any  part  of  the  defendants 
and  handed  to  A.  W.  Smith  to  be  delivered 
to  the  plaintiff  on  any  expressed  conditions, 
and  not  to  be  delivered  by  said  Smith  to 
the  plaintiff  until  said  conditions  were  per- 
formed, then  unless  the  jury  shall  believe 
that  said  conditions  were  performed  before 
said  delivery,  it  is  not  the  bond  of  those 
imposing  said  conditions,  and  they  must 
find  for  said  defendants. 

4th.  If  the  jury  shall  believe  from  the 
evidence,  that  any  part  of  the  defendants 
signed  and  sealed  the  bond  sued  on,  and 
delivered  it  to  A.  W.  Smith,  not  to  be  deliv- 
ered to  the  plaintiff  until  certain  specified 
conditions  were  performed,  and  that  the 
other  of  said  defendants  signed  and  sealed 
said  bond  and  delivered  it  not  knowing  of 
the  conditions  imposed  by  the  other  defend- 
ants, and  believing  that  they  were  making 
themselves  jointly  liable  with  the  other 
obligors,  and  that  those  conditions  were  not 
performed,   that   then   it  was  not  the 

206  bond  of  *any   of   the  defendants,  and 
that  tHe  jury  must  ffnd  f hr  the  defend- 
ants. 

Sth.  If  the  jury  shall  believe  from  the 
evidence,  that  A.  W.  Smith  delivered  the 
bond  sued  on  to  the  plaintiff  and  received 
the  consideration  for  it,  and  that  it  was  a 
finished  transaction  between  them ;  and  that 
the  said  plaintiff  to  whom  the  bond  had 
been  previously  delivered,  handed  the  said 
bond  to  J.  T.  McElhenny  to  be  stamped  and 
handed  to  A.  W.  Aston  for  safekeeping, 
and  then  that  afterwards,  by  the  consent  of 
the  plaintiff,  without  the  knowledge  of  all 
the  defendants,  the  said  bond  was  signed, 
sealed  and  delivered  by  Isaac  Vermillion, 
then  it  is  not  the  bond  of  any  of  the  defend- 
ants who  did  not  know  of  said  transaction 
and  consent  to  it,  and  the  jury  shall  find 
for  such  defendants. 

The  jury  found  a  verdict  for  the  plaintiff 
against  A.  W.  Smith,  and  in  favour  of  the 
other  defendants.  And  thereupon  Kash 
applied  to  the  court  to  set  aside  the  verdict 
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and  grant  him  a  new  trial.  But  the  court 
overruled  the  motion,  and  rendered  judg- 
ment upon  the  verdict;  and  the  plaintiff 
excepted ;  and  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas ; 
which  was  allowed. 

All  the  sureties  on  the  bond  were  exam- 
ined as  witnesses.  All  but  two  of  them 
state  that  they  signed  it  upon  the  promise 
of  A.  W.  Smith  to  get  other  sureties  to  the 
bond ;  some  of  them  say  there  were  to  be 
fifteen  and  others  twenty:  some  say  that 
Stephen  Banner  and  Thomas  Gibson  were 
to  be  two  of  them.  One  says  he  counted 
the  scrolls  to  the  bond  and  there  were  twenty 
of  them.  Charles  G.  Gose  says  there  were 
ten  or  twelve  scrolls  below  his  name ;  and 
George  C.  Gose  says  there  were  from  eight  to 
twelve  below  Charles  G.  Gose's  name  when 
he  signed  it.  McElhenny  states  that  Nash 
assigned  his  claims  upon  the  estate  of 

207  S.    F.    Hendricks    to   A.    W.  *Smith, 
who  gave  him  the  bond.     That  after 

the  assignment  of  this  claim  the  bond  not 
being  stamped,  it  was  brought  to  him  by 
Nash,  and  left  with  him  to  be  signed  by 
Vermillion.  That  Smith  and  Vermillion 
came  to  his  office,  when  Smith  asked  Ver- 
million to  sign  it,  which  he  did  the  next 
morning;  and  witness  instructed  him  to 
hand  the  note  to  Samuel  W.  Aston  to  be  put 
in  Aston 's  safe  for  safekeeping  for  Nash. 
That  the  appearance  of  the  note  now  was  not 
such  as  it  was  when  it  was  handed  to  him 
by  Nash,  and  the  signature  of  Vermillion 
that  witness  saw  him  make  did  not  look  to 
witness  as  the  same  one  now  on  the  note. 
That  at  the  time  the  bond  was  handed  to 
him  it  was  a  half  sheet  of  paper  and  there 
were  several  scrolls  below  those  already 
signed.  Vermillion  says  he  signed  the  bond 
in  McElhenny's  office.  That  there  were 
then  some  three  or  four  scrolls  below  his 
name ;  he  thought  there  were  fifteen  scrolls 
upon  the  paper  in  all.  He  states  that  he 
put  the  paper  in  his  desk  in  his  office,  and 
when  he  came  back  some  one  had  removed 
or  scattered  his  papers.  He  then  took  the 
bond  to  his  house  and  put  it  away.  That 
he  afterwards  took  out  the  note  to  give  it 
to  Nash  when  he  should  meet  with  him,  and 
discovered  that  witness'  name  was  torn  off 
it.  He  could  not  undertake  to  say  how  it 
was  done.  That  he  then  signed  it  again ; 
and  the  bond  is  now  as  it  was  when  he 
handed  it  to  Nash,  except  that  witness 
thinks  it  was  not  then  stamped.  Witness 
handed  it  to  Nash  in  the  clerk's  office,  and 
Nash  asked  him  if  his  name  was  on  the 
paper;  and  said  it  was  expected  witness 
should  sign  it.  Witness  replied  yes,  and  it 
is  expected  for  others  to  sign  it  too.  He 
then  handed  Nash  the  note.  Did  not  say 
to  Nash  who  or  what  others  it  was  who  were 
to  sign  it. 
John  W.  Johnston  and  John  A.  Campbell, 
for  the  appellant. 

208  *Bums,  for  the  appellees. 
Staples,  J.  It   must  be  assumed  for 

all  the  purposes  of  this  decision,  that  the 
bond  in  controversy  was  a  complete  and 
perfect  instrument  on  its   face,   at  the  time 


of  its  delivery  to  the  obligee.  The  defend- 
ants pleas  and  the  instructions  given  by  the 
court  are  obviously  based  upon  this  hypoth- 
esis. It  must  also  be  assumed,  that  at  the 
time  the  bond  was  executed  by  the  defend- 
ants, other  than  the  principal  obligor,  it 
was  agreed  that  it  should  not  be  delivered 
to  the  obligee,  until  executed  by  other  per- 
sons besides  the  defendants,  and  further, 
that  without  being  so  executed,  it  was  de- 
livered by  the  principal  obligor  to  the 
obligee,  who  was  not  informed  of  the  con- 
dition annexed  to  the  delivery  of  the  instru- 
ment. 

The  question  is  presented,  whether  the 
bond  under  this  state  of  facts  is  binding 
upon  the  parties  actually  executing  it  as 
sureties. 

It  is  very  clear  that  a  deed  or  bond  may 
be  committed  to  a  stranger  to  be  delivered 
by  him  to  the  obligee  upon  the  performance 
of  a  condition  or  the  happening  of  an  event ; 
and  if  delivered  before  the  condition  is  per- 
formed or  the  event  happens,  the  bond  will 
not  take  effect,  although  the  obligee  may 
not  be  apprized  of  the  terms  imposed,  and 
although  there  is  nothing  on  the  face  of  the 
instrument  to  excite  his  suspicions  or  put 
him  upon  enquiry.  In  such  case  it  is  sim- 
ply a  question  of  power  in  the  agent  in 
making  the  delivery,  and  not  a  question  of 
good  faith  in  the  obligee  in  accepting  it. 

The  point  to  be  considered  then  is,  -vdiether 
there  is  any  substantial  distinction  between 
a  delivery  to  a  stranger  and  a  delivery  to 
the  principal  obligor  by  one  who  sig^s  the 
instrument  as  surety.  That  such  a  distinc- 
tion does  exist,  and  that  it  is  founded  upon 
the  soundest   principles,    I   think  is  easily 

established. 
209  *When  the  bond  is  placed  in  the 
hands  of  a  third  person,  who  is  a 
stranger  to  the  consideration  and  to  the 
instrument,  to  be  delivered  to  the  obligee 
only  upon  the  performance  of  some  condi- 
tion, such  person  is  a  mere  custodian  of  the 
instrument  until  the  condition  is  performed, 
having  no  interest,  or  semblance  of  an  in- 
terest, in  the  subject  matter  of  the  contract. 
The  obligee,  finding  the  paper  in  the  hands 
of  such  a  person,  is  bound  to  know  how  he 
obtained  possession  of  it,  and  by  what  au- 
thority he  undertakes  to  dispose  of  it.  It 
is  a  case  of  naked  special  agency,  governed 
by  the  principles  applicable  to  that  class  of 
agencies.  All  persons  dealing  with  such 
an  agent  are  bound,  at  their  peril,  to  en- 
quire into  the  extent  of  his  power  and  to 
understand  its  legal  effect,  and  if  the  agent 
exceeds  the  limits  of  his  authority  the  act, 
so  far  as  it  affects  the  principal,  is  void. 
When  the  bond  is  in  the  possession  of  a 
stranger,  there  is  nothing  in  the  character 
of  the  agent,  or  in  the  custody  of  the  in- 
strument, calculated  to  mislead  the  obligee 
in  unduly  accepting  it.  On  the  contrary, 
the  mere  fact  that  a  stranger,  having  no 
apparent  interest  in  the  bond,  has  posses- 
sion of  it,  is  of  itself  sufficient  to  excite 
suspicion,  and  to  put  the  obligee  upon  en- 
quiry as  to  his  authority  to  dispose  of  it. 
When,  therefore,   the  obligors   deliver  the 


V  R,  24  Gratt— 6 


81 


24GRATT. 


Virginia  Reports,  Annotatbd. 


210,  211,  212 


bond  to  a  stranger  as  an  escrow,  it  cannot 
be  said  they  have  done  an  act  or  made  a 
declaration  calculated  to  mislead  third  per- 
sons. The  most  that  can  be  said  is,  they 
have  appointed  an  agent,  who,  in  making 
an  undue  delivery,  has  exceeded  his  powers ; 
but  there  is  nothing  in  the  manner  of  the 
appointment  or  the  circumstances  of  the 
agency  which  prevents  the  principal  from 
repudiating  the  act. 

On  the  other  hand,  very  different  consid- 
erations,   it    seems   to  me,    should   govern 
where  the  surety  signs   a  bond  complete  in 
^  its  terms,  all  its  forms  and  provisions, 

210  '  and     entrusts    *it    to    the    principal 

obligor  for  a  proper  delivery  to  the 
obligee.  It  is  true  the  principal  obligor 
has  no  greater  power  than  the  stranger  to 
whose  custody  the  bond  is  committed;  but 
in  such  a  case  the  question  is  not  what  is 
the  power  conferred,  but  what  is  the  power 
the  obligee  has  the  right  to  suppose  is  con- 
ferred. The  principal  obligor  has  certainly 
an  apparent  authority  to  deliver  the  instru- 
ment in  its  then  existing  form  and  condi- 
tion ;  that  is  such  an  authority  as  may  be 
fairly  inferred  from  his  connection  with 
and  possession  of  the  paper.  The  reason- 
able presumption  is,  that  he  is  to  dispose 
of  the  bond  according  to  the  natural  course 
of  proceeding  in  such  cases;  that  is,  by  a 
delivery  to  the  obligee.  It  is  true  the 
agency  is  a  special  one ;  but  the  agent  be- 
ing clothed  with  the  evidence  of  agency  for 
the  general  purpose  of  delivery,  no  secret 
limitations  or  restrictions  ought  to  control 
the  exercise  of  the  power,  so  far  as  parties 
are  concerned  dealing  with  the  agent,  upon 
the  faith  of  the  apparent  power. 

The  instrument  being  complete  in  form, 
(precisely  such  as  would  have  been  adopted 
if  the  parties  signing  it  alone  were  to  be 
bound,)  being  found  in  the  possession  of 
the  very  person  who  would  have  held  it  if 
the  purpose  had  been  to  make  an  uncondi- 
tional delivery,  under  such  circumstances 
an  obligee  accepting  it  has  the  right  to 
infer  that  the  transaction  is  precisely  what 
it  purports  to  be,  and  that  the  real  power  is 
in  fact  co-extensive  with  the  apparent 
power. 

In  the  language  of  an  eminent  author: 
'*If  the  principal  has  justified  the  belief  of 
persons  dealing  with  his  agent,  that  the 
agent  had  from  him  sufficient  authority  to 
do  as  agent  the  precise  thing,  it  is  no  an- 
swer on  his  part  to  say  that  the  agent  had 
no  authority,  or  one  which  did  not  reach  so 
far,  and  that  it  was  a  mistake  on  the  part  of 
the    third   party.     It   may   have  been 

211  his    mistake,    ^but    the    question    is, 
whether   the    principal   led  this  third 

party  into  the  mistake.*'  1  Pars,  on  Cont. 
39.  If  the  principal  send  his  commodity  to 
a  place  where  it  is  the  ordinary  business  of 
the  person  to  whom  it  is  confided,  to  sell, 
it  must  be  intended  that  the  commodity  was 
sent  there  for  the  purpose  of  sale.  If  the 
owner  of  a  horse  send  it  to  a  repository  of 
sale,  can  it  be  implied  that  he  sent  it  thither 
for  any  other  purpose  than  that  of  sale,  or 
if  one  send  goods    to   an  auction  room  can 


it  be  supposed  that  he  sent  them  thither 
merely  for  safe  custody?  2  Kent's  Com. 
621. 

And  so  when  the  surety  signs  an  obliga- 
tion for  the  payment  of  money,  and  leaves 
it  in  the  hands  of  him  for  whose  benefit  it 
was  executed,  is  it  to  be  presumed  it  was 
left  there  merely  for  safe  custody?  May  it 
not  be  fairly  inferred  it  was  intended  rather 
for  delivery  to  the  obligee?  Is  the  latter  to 
go  further  and  take  it  for  granted,  that 
there  are  secret  limitations  upon  this  power 
of  delivery  never  communicated  to  him? 
When  the  surety  signs  his  name  to  a  bond 
and  confides  it  to  the  principal  obligor,  he 
thereby  makes  a  solemn  declaration  that 
he  has  become  a  party  to  the  instrument, 
and  he  so  makes  and  shapes  this  declaration 
that  it  is  almost  absolutely  certain  to  reach 
the  party  who  is  most  likely  to  be  misled 
by  it.  It  would  seem  to  be  a  gross  violation 
of  justice  and  good  faith  to  permit  the 
surety,  under  such  circumstances,  to  repu- 
diate these  solemn  declarations  by  setting 
up  conditions  and  limitations  known  only 
to  himself  and  his  co-obligors. 

In  Pickard  v.  Sears,  6  Ad.  and  El.  469, 
L/ord  Denman  said,  *  'The  rule  of  law  is  clear, 
that  when  one  by  his  words  or  conduct  wil- 
fully, causes  another  to  believe  the  existence 
of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief  so  as  to  alter  his  pre- 
vious position,  the  former  is  concluded 
212  from  averring  against  the  latter  *a  dif- 
ferent state  of  things  existing  at  the 
time." 

And  in  L/ickbarrow  v.  Mason,  2  T.  R. 
63,  70,  the  same  doctrine  was  expressed  in 
a  form  very  familiar  to  the  profession ;  and 
that  is,  whenever  one  of  two  innocent  per- 
sons must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occa- 
sion the  loss  must  sustain  it.  The  great 
principle  of  the  law  of  estoppel  is,  that  when 
an  act  is  done  or  a  statement  made  by  a  party 
which  can  not  be  contradicted  or  contra- 
vened without  fraud  on  his  part  and  injury 
to  others  whose  conduct  has  been  influenced 
by  the  act  or  admission,  the  character  of 
an  estoppel  will  attach  to  what  would  other- 
wise be  mere  evidence. 

In  the  May  number  of  the  L/aw  Register 
1864,  Judge  Redfield  uses  the  following  lan- 
guage :  **  Where  the  surety  entrusts  the  bond 
to  the  principal  obligor,  in  perfect  form, 
with  his  own  name  attached  as  surety,  and 
nothing  upon  the  face  of  the  paper  to  indi- 
cate that  others  are  expected  to  sign  the 
instrument  in  order  to  give  it  full  validity 
against  all  the  parties,  he  makes  such  prin- 
cipal his  agent  to  deliver  the  same  to  the 
obligee,  because  such  is  the  natural  and  or- 
dinary course  of  conducting  such  transac- 
tions; and  if  the  principal  under  such 
circumstances  gives  any  assurances  to  the 
surety  in  regard  to  procuring  other  co-sure- 
ties or  performing  any  other  condition  be- 
fore he  delivers  the  bond,  and  which  he 
fails  to  perform,  the  surety  giving  confi- 
dence to  such  assurances  must  stand  the 
hazard  of  their  performance,  and  he  cannot 
implicate  the  obligee  in  any  responsibility 
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in  the  matter,  unless  he  is  guilty  of  fraud 
or  rashness  in  accepting*  the  security." 

These  just  and  sensible  observations  are 
sustained  by  a  number  of   well  considered 
cases  in   the    American  courts.     Smith   y. 
Moberly,  10  B.  Mon.  R.  266 ;  Millet  v,  Par- 
ker, 2  Mete.  Ken.  R.  606;  Deardorff  et 

213  als.    v.    Foresmun,  *24  Ind.    R.    481 ; 
State  V.  Pepper,    31   Ind.  R.  76 ;  Pas- 

snmpsic  Bank  v.  Goss,  31  Verm.  R.  318; 
State  V.  Peck,  53  Maine  R.  284.  I  refer 
especially  to  the  case  of  Deardorff  et  als.  v. 
Forestmun,  24  Ind.  R.  481 ;  and  State  v. 
Peck,  as  containing  an  exhaustive  review 
of  all  the  authorities  bearing  upon  the  ques- 
tion. 

It  must  be  admitted  there  are  contrary 
decisions  in  the  courts  of  other  States, 
among  them  The  People  v.  Bostwick,  32 
New  York  R.  445 ;  State  Bank  v.  Evans,  3 
Green  N.  J.  R.  155.  Upon  a  careful  exam- 
ination it  will  be  found,  that  in  a  large 
majority  of  the  cases  relied  on  to  sustain 
the  opposing  view,  it  appeared  that  the 
obligee  either  had  notice  of  the  condition 
attached  to  the  execution  and  delivery  of 
the  bond  by  the  surety,  or  there  was  some- 
thing in  the  transaction,  or  on  the  face  of 
the  instrument,  to  put  him  upon  enquiry, 
or  the  obligee  had  not  sustained  any  dam- 
age or  loss,  nor  done  any  act  to  his  own 
prejudice  upon  the  faith  of  the  instrument. 
Pawling  V.  United  States,  4  Cranch  R.  218; 
Wills  V.  Dill,  1  Martin  R.  592;  Bibb  v.  Reed, 
3  Alab.  R.  38 ;  King  v.  Smith,  2  Leigh  157. 

In  Virginia  this  question  has  never  been 
the  subject  of  adjudication  by  any  court  of 
the  last  resort.  In  Ward  et  als.  v.  Churn, 
18  Gratt.  801,  this  court  held  that  an  instru- 
ment which  on  its  face  indicates  that  it  is 
not  complete,  and  that  other  persons  are 
intended  to  sign  it,  is  not  binding  upon 
those  who  do  sign  it,  although  the  condition 
may  not  have  been  known  to  the  obligee 
when  it  was  delivered  to  him.  But  the 
court  declined  to  express  any  opinion  upon 
the  effect  of  an  instrument  which  is  appar- 
ently complete,  and  which  in  no  manner 
indicates  that  it  is  to  be  signed  by  others. 
In  the  course  of  his  opinion  Judge  Joynes 
adverted  to  this  question  and  to  the  conflict 
of  authority  upon  it ;  but  he  said  its  decision 
was  not  necessary  to   the   case  before 

214  the  court.  *In  Preston  v.  Hull,  23 
Gratt.  600,  the  instrument  was  im- 
perfect and  incomplete  on  its  face  when 
exhibited  to  Hall,  in  the  fact  that  the  name 
of  an  obligee  had  not  been  inserted.  And 
this  court  held  that  the  blank  could  not  be 
iilled  by  an  agent  appointed  by  parol,  and 
then  delivered,  in  the  absence  of  the  prin- 
cipal, as  a  deed.  It  is  clear  that  the  doc- 
trine of  estoppel  could  have  no  application 
to  the  case. 

Amid  this  conflict  of  authorities  in  other 
States,  and  in  the  absence  of  any  express 
adjudication  by  this  court,  we  are  at  liberty 
to  adopt  that  rule  which  seems  best  to  ac- 
cord with  sound  policy  and  well  established 
general  principles  of  law. 

In  this  State  it  is  believed  to  have  been 
the  general  practice  and   usage  for  parties 


executing  bonds  as  sureties  to  leave  them 
in  the  possession  of  the  principal  obligor 
for  delivery  to  the  obligee.  Until  very 
recently  no  serious  question  has  ever  been 
raised  as  to  their  liability,  whatever  may 
have  been  the  conditions  imposed,  unless 
indeed  there  was  something  apparent  on  the 
face  of  the  instrument  calculated  to  excite 
suspicion  or  enquiry. 

It  is  impossible  to  foresee  the  mischiefs 
of  establishing  a  different  rule.  An  obligee 
having  in  his  possession  an  instrument 
signed  by  responsible  parties,  to  all  appear- 
ances perfectly  complete  and  valid,  may  at 
any  distance  of  time  be  confronted  and  de- 
feated by  a  secret  parol  agreement  between 
the  principal  obligor  and  some  one  of  the 
sureties,  of  the  existence,  of  which  he  had 
not  even  a  suspicion.  How  is  it  possible  to 
provide  against  these  pretended  agreements? 
How  are  they  to  be  met  and  disproved?  In 
the  nature  of  things  the  obligee  can  offer 
no  evidence  besides  the  bond,  as  a  knowl- 
edge of  the  condition  is  generally  confined 
to  the  principal  obligor  and  the  sure- 
ties. 

215  *It  is  a  fundamental  principle  of  the 
common  law,  that   parol  testimony  is 

not  admissible  to  vary  or  contradict  a  writ- 
ten agreement.  In  this  case  it  is  proposed 
to  receive  such  testimony  in  its  most  objec- 
tionable form,  by  proof  of  a  parol  contract 
between  the  parties  on  one  side,  never  com- 
municated to  the  party  on  the  other  most 
interested  in  knowing  it. 

It  has  been  said  that  the  obligee  may  pro- 
tect himself  by  requiring  the  personal  ac- 
knowledgment of  each  one  of  the  obligors. 
Apart  from  the  inconveniences  resulting 
from  such  a  rule,  it  is  by  no  means  certain 
that  an  acknowledgment  of  that  kind  will 
furnish  the  necessary  security.  After  a 
great  lapse  of  time  it  would  be  as  difiicult 
to  prove  the  acknowledgment  as  the  origi- 
nal execution,  unless  indeed  some  inde- 
pendent proof  of  such  acknowledgment  shall 
always  be  presented  along  with  the  bond. 

On  the  other  hand  nothing  can  be  easier 
than  for  the  surety  to  incorporate  in  the 
writing  or  endorse  upon  the  paper,  the  con- 
dition upon  which  his  signature  is  attached 
or  he  may  commit  it  to  the  custody  of  a 
third  person  in  no  manner  connected  with 
the  transaction.  This  would  furnish  ample 
protection  to  the  surety  and  constitute  suffi- 
cient notice  to  the  obligee.  In  the  absence 
of  some  plain  and  obvious  precaution  of 
this  sort,  I  think  the  parties  whose  names 
are  attached  to  the  instrument  should  be 
estopped  to  deny  as  against  the  obligee, 
that  it  is  their  deed. 

Since  the  foregoing  opinion  was  written, 
the  16th  Vol.  of  Wallace's  reports  has  been 
published,  containing  the  case  of  Dairs  v. 
United  States,  page  1. 

That  case  is  identical  with  this,  the 
surety  having  signed  the  bond  on  condition 
that  it  should  not  be  delivered  unless  it  was 
executed  by  other  persons,  who  did  not  ex- 
ecute it;  but  the  obligee  had  no  notice 

216  of  the  *condition,  and  there  was  noth- 
ing to  put  him  upon  enquiry  as  to  the 
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nuwner  of  its  execution.  The  Supreme 
coMTt  of  the  United  States  held  that  the 
bo«d  waa  nevertheless  binding  upon  the 
SMieties.  Justice  Davis  speaking  for 
the  court,  said:  In  the  execution  of  the 
bottd  the  sureties  declared  to  all  persons 
interested  to  know,  that  they  were  parties 
to  the  covenant  and  bound  by  it;  and  in 
the  biiilfef'that  this  was  so,  they  were  ac- 
cepted and  the  license  granted.  They  can- 
n<]%*  therefore,  contravene  the  statement 
thns  fliade  and  relied  on  without  a  fraud  on 
their  part,  and  injury  to  another ;  and  where 
these  things  concur  the  estoppel  is  imposed 
bj  taw.  As  they  confided  in  Dair  it  is  more 
cosuMMiant  with  reason  that  they  should 
suffer  for  his  misconduct  than  the  govern- 
ment, who  was  not  placed  in  a  position  of 
trust  with  regard  to  him. 

It  will  be  perceived,  that  the  Supreme 
court  rests  its  decisi<m  upon  the  doctrine  of 
estoppel  exclusively.  And  upon  the  same 
groaad  we  are  content  to  place  the  decision 
•of  this  case.  It  only  remains  to  consider 
the  question  raised  by  the  defendants  fifth 
instruction.  This  instruction  asserts  the 
proposition,  that  if  the  bond  was  executed 
by  all  the  defendants  except  Isaac  Vermil- 
lion, and  in  that  condition  was  delivered  to 
and  accepted  by  the  obligee,  but  afterwards 
with  the  consent  of  the  obligee  and  without 
the  consent  of  the  obligors,  Wsla  executed 
by  Vermillion,  then  it  is  not  the  bond  of 
any  of  said  obligors  who  did  not  know  of 
said  transaction  and  consent  to  it. 

It  will  be  observed  that  the  obligation  is 
joint  and  several.  In  this  respect  it  is  dif- 
ferent from  the  bond  in  Baker  v.  Cook,  11 
I/eigh  606,  which  was  simply  a  joint  obli- 
gation. In  that  case  it  was  held  that  when 
a  bond  is  executed  by  three  persons  and 
perfected  by  delivery,  the  sealing  and  de- 
livery by  another  afterwards  will  not 
217  *avoid  the  bond  as  to  the  others.  In 
such  case  the  obligation  as  to  the 
three  first  signing  is  joint  as  between 
theotselves,  and  several  as  it  relates  to  the 
obligor  last  signing.  And  so  in  this  case, 
if  the  fact  be  as  assumed  in  the  instruction, 
as  between  the  parties  first  signing,  the 
bond  is  joint  and  several,  and  as  to  Vermil- 
lion, it  is  simply  his  several  obligation. 
Whether  the  plaintiff  will  be  entitled  to  a 
joint  judgment  against  the  oblijg'ors  first 
ei»cuting  the  bond,  and  a  several  judgment 
against  the  last,  or  whether  in  this  action 
he  is  barred  of  any  remedy  against, Vermil- 
lion, and  will  be  compelled  to  resort  to  a 
new  suit  against  him,  are  questions  in  no 
manner  before  us,  and  which  we  are  there- 
fore not  called  upon  to  decide.  Moffett  v. 
Bi<^e,  21  Gratt.  280.  We  have  only  to  deal 
with  the  instruction  as  it  is,  which,  for 
the  reasons  suggested,  was  clearly  errone- 
ous, and  should  not  have  been  given. 

This  disposes  of  all  the  questions  arising 
upon  the  pleas  and  the  instructions.  In 
the  progress  of  the  trial  evidence  was  ad- 
duced tending  to  show,  that  at  the  time  the 
bond  was  signed  by  a  part  of  the  obligors, 
it  was  agreed  that  the  signatures  of  twenty 
sureties  should  be  obtained,   and  that  there 


were  then  twenty  seals  or  scrolis  upon  the 
paper,  extending  to  the  bottom  of  the  page ; 
whereas  the  bond  as  now  exhibited  by  the 
plaintiff,  contains  ten  only.  What  woukl 
have  been  the  effect  of  such  evidence  offered 
under  appropriate  pleadings,  it  is  unneces- 
sary now  to  say.  The  instructions  given 
by  the  Circuit  Judge  are  not  based  upon  any 
hypothesis  of  an  incomplete  instrument,  or 
an  instrument  which  upon  its  face  indicates 
that  it  is  to  be  signed  by  others;  but  they 
cover  the  broader  ground  that  the  bond, 
though  perfect  in  form  and  execution,  was 
not  valid  and  binding  until  the  conditions 
were  complied  with,  although  these  condi- 
tions were  never  communicated  to 
218  the  obligee,  and  'nothing  appeared 
on  the  face  of  the  instrument  to  put 
him  upon  enquiry.  The  second,  third  and 
fourth  instructions  clearly  assert,  and  were 
no  doubt  intended  to  assert  this  proposition ; 
and  in  that  aspect  they  have  been  aiigued 
by  counsel  and  considered  by  this  court. 
The  first  instruction  is  perhaps  not  objec- 
tionable; though  of  a  somewhat  vague  and 
general  character.  Plea  No.  2  affirms  the 
same  erroneous  doctrine  asserted  in  the  in- 
structions. Had  it  averred  that  the  Obligee 
was  apprised  of  the  condition,  at  the  time 
the  bond  was  delivered  to  him,  or  that  there 
were  scrolls  or  seals  upon  the  paper  to 
which  no  signatures  were  attached  at  the 
time  of  such  delivery,  the  plea  would  have 
presented  an  entirely  different  question  for 
the  consideration  of  the  court  and  jury. 

Pleas  Nos.  1,  4,  and  5  are  general  pleas 
of  non  est  factum,  to  which  there  is  no 
valid  objection. 

But  for  the  error  in  admitting  plea  No.  2, 
and  giving  the  instructions  before  men- 
tioned, the  judgment  of  the  Circuit  court 
must  be  reversed,  and  the  case  remanded 
for  further  proceedings  in  conformity  with 
the  views  herein  expressed. 

The  other  Judges  concurred  in  the  opinion 
of  Staples,  J. 

Judgment  reversed. 
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*Moon  V.  Richardson. 


January  Tezm,  1874,  Richmond. 
Bond  Debt— Time  of  Scslloff.*— R  executes  to  M  his 
bond  for  $8,000  bearing  date  the  llth  of  July  1802, 
and  payable  on  demand.  In  a  deed  of  trust  slven 
at  the  same  time  by  B,  to  secure  the  debt,  it  is  pro- 
Tlded  that  if  R  will  pay  punctually  the  hiterest  on 
the  debt  Bemi'^innnally,  the  debt  shall  not  be  col- 
lected for  five  years.  S  pays  the  Interest  until 
July  1864:  Hsld:  The  bond  beinff  payable  on 
demand,  the  provision  in  the  deed  for  time  does 
not  change  its  character  in  that  respect,  and  it 
must  be  scaled  as  of  its  date. 

In  July  1867  Temple  D.  Richardson  ob- 
tained an  injunction  to  stay  a  sale  of  a  tract 
of  land  in  the  county  of  Appomattox,  under 
a  deed  executed  by  himself  to   trustees,  to 

*Bond  DeM— Time  of  5cSlliiff.— See  Smyth  ▼.  Suttcm, 
84  Oritt.  101,  and  note,  and  see  Jarretrs  Adm*rs  v. 
Nlckell.  0  W.  Va.  868,  citinsr  the  principal  case. 
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secure  a  debt  due  to  Samuel  O.  Moon.  The 
deed  bears  date  the  11th  day  of  July  1862, 
and  recites  that  Richardson  is  indebted  to 
Moon  in  the  sum  of  $3,000  due  by  bond 
bearing  even  date  therewith,  and  is  upon 
trust  that  if  Richardson  shall  pay  to  Moon 
the  legal  interest  upon  said  debt  of  three 
thousand  dollars  every  six  months,  with 
promptness  and  reg^ularity;  then  and  on 
that  express  condition,  it  is  agreed  that 
Richardson  shall  have  five  years'  credit 
upon  the  bond  given  for  said  debt ;  that  is 
to  say,  the  said  bond,  which  is  payable  on 
demand  shall  not  be  collected  for  five  years 
if  the  interest  is  paid  every  six  months. 
But  if  Richardson  should  fail  to  pay  said 
interest  on  the  11th  of  January  and  July  of 
each  year,  then  the  trustees  were,  on  the 
request  of  Moon,  to  sell,  &c. 

The  bond  is  not  in  the  record,  but  in  both 

the  bill  and  answer  it  is  stated  to  have  been 

payable  on  demand,    and  that   it  was  given 

for  the  loan  by  Moon  to  Richardson  of 

220  *$3,000  of  Confederate  States  Treasury 
notes.     Richardson  paid  the  interest 

on  the  bond  up  to  and  inclusive  of  the  11th 
of  January  1864.  And  the  only  question 
considered  in  this  court  or  the  court  below, 
was  the  date  at  which  said  debt  was  to  be 
scaled.  The  Circuit  court,  by  its  decree  of 
the  25th  of  September  1870,  held  that  the 
scale  was  to  be  applied  as  of  the  11th  of 
July  1864,  up  to  which  time  the  court  con- 
sidered the  interest  had  been  paid  or  ten- 
dered. From  this  decree  Moon  applied  to 
this  court  for  an  appeal ;  which  was  allowed. 

J.  W.  Daniel,  for  the  appellant. 

Kirk]>atrick  and  Blackford,  for  the  appel- 
lee. 

Bouldin,  J.,  delivered  the  opinion  of  the 
court. 

The  true  character  of  the  contract  in  this 
case  is  conceded  on  both  sides.  The  bond 
given  for  the  debt  was  executed  between 
the  1st  day  of  January  1862  and  the  10th  of 
April  1865 ;  was  given  for  a  loan  of  Confed- 
erate States  Treasury  notes,  corresponding 
in  amount  with  the  nominal  amount  of  the 
bond ;  and  was  to  be  discharged  by  the  pay- 
ment of  the  same  currency.  It  is  clear, 
therefore,  and  is  not  denied,  that  it  is  what 
is  commonly  called  a  Confederate  contract ; 
that  it  comes  plainly  within  the  operation 
of  the  act  for  the  adjustment  of  such  liabil- 
ities, and  must  be  scaled.  The  only  ques- 
tion before  us  is,  at  what  period  shall  the 
scale  be  applied? 

The  appellant  contends  that  the  scale 
should  be  applied  as  of  the  date  of  the  bond, 
the  same  being  payable  on  demand :  whilst 
the  appellee  contends  that  it  was  properly 
applied  by  the  court  below  as  of  the  period 
when,  by  the  terms  of  the  deed  of  trust 
given  to  secure  the  debt,  the  appellant  had 
a  right  to  enforce  the  collection  thereof,  by 
sale  of  the  property  conveyed. 

We    think   there    can    be  no   doubt 

221  about  the  law  of  the  *case.      It   has 
l>een  plainly  settled  by  recent  and  re- 


peated decisions  of  this  court,  and  is  no 
longer  open  for  discussion,  that  a  b«ad 
payable  **on  demand"  is  payable  presently 
without  demand;  that  the  right  of  the 
obligor  so  to  pay  it,  and  the  duty  of  the 
obligee  to  receive  the  payment,  is  not  at  all 
impaired  by  restrictions  on  the  obligee's 
right  to  immediate  payment  imposed  for 
the  benefit  of  the  obligor,  either  on  the  face 
of  the  bond  or  by  contract  de  hors  thereto : 
that  in  all  such  cases  it  is  at  the  option  of 
the  obligor  either  to  avail  himself  of  the 
restrictions  or  to  pay  the  debt  at  any  time 
after  date,  as  if  there  were  no  restriction ; 
and  that  such  bond,  if  given  for  a  loan  of, 
and  solvable  in  Confederate  States  treasury 
notes,  must  be  scaled  as  of  its  date.  This 
is  now  the  settled  law  of  this  court.  Stover, 
assignee,  v.  Hamilton  A  al. ,  21  Gratt.  273 ; 
Omohundro's  ex'or  v.  Omohundro,  21  Gratt. 
626 ;  Bowman  v.  McChesney,   22  Gratt.  609. 

We  have  seen  and  heard  nothing  in  this 
case  to  withdraw  it  from  the  influence  of 
these  decisions.  The  bond,  it  is  true,  which 
was  given  for  the  money  loaned,  is  not 
copied  in  the  record ;  but  it  is  plainly  de- 
scribed in  the  pleadings  on  both  sides,  and 
also  in  the  deed  of  trust ;  and  there  is  no 
difficulty  as  to  its  terms.  It  is  for  three 
thousand  dollars,  payable  **on  demand," 
and  bears  date  the  ''11th  of  July  1862,"  on 
which  day  it  was  executed.  There  is  noth- 
ing on  the  face  of  the  bond  to  impair,  in 
the  slightest  degree,  the  right  of  the  obligee 
to  enforce  immediate  payment  thereof;  nor 
is  there  any  thing  on  its  face  to  prevent 
the  obligor  from  discharging  the  same  at 
his  pleasure.  It  is,  as  written,  merely  a 
single  bill,  payable  ''on  demand;"  and  due 
as  to  both  parties  instantly.  But  it  is  con- 
tended, for  the  appellee,  that  the  legal  effect 
of  the  bond  is  changed  by  the  cotemporane- 
ous  execution  of  a  deed  of  trust  by  the  par- 
ties to  secure  the  same,  in  which  there 
222  is  a  stipulation  in  the  ^following 
words:  ''That  if  the  said  Temple  D. 
Richardson  shall  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  Moon,  the 
legal  interest  that  may  accrue  upon  the 
said  debt  of  three  thousand  dollars,  herein- 
before described,  every  six  months,  com- 
mencing six  months  fr^om  the  date  hereof, 
with  promptness  and  regularity,  then,  and 
on  that  express  condition,  it  is  agreed  that 
the  said  Temple  D.  Richardson  shall  have 
five  years'  credit  upon  this  said  bond  given 
for  said  debt,  beginning  at  the  date  hereof; 
that  is  to  say,  the  said  bond,  which  is 
payable  on  demand,  shall  not  be  collected 
for  five  years,  if  the  interest  is  paid  punctu- 
ally every  six  months." 

It  is  very  evident  from  the  terms  of  the 
clause  we  have  quoted,  that  it  was  the  pur- 
pose of  the  parties  to  keejp  distinctly  in  view 
the  fact  that  the  debt  was  payable  "on  de- 
mand," but  that  the  debtor  might  secure 
indulgence  by  the  punctual  performance  of 
an  express  condition.  It  was  at  his  option 
either  to  pay  the  debt  at  any  time  "which 
is  payable  on  demand"  as  stated  in  the  deed 
itself,  or  by  performance  of  the  condition 
I  to  secure  indulgence.     He  did  not,  and  was 
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not  required  to  surrender  this  right;  and 
this  brings  the  case  directly  within  the 
principle  of  the  cases  of  Stover,  assignee' 
V.  Hamilton  and  Baughman  v.  McChesney. 
It  is  a  privilege  secured  to  Richardson  and 
a  restriction  upon  Moon ;  and  Richardson 
still  had  the  unqualified  right  to  waive  that 
privilege  and  discharge  the  debt  at  any 
time.  As  to  him,  notwithstanding  the 
privilege  to  himself  and  the  restriction  on 
Moon,  the  debt  is  regarded  in  law  as  paya- 
ble presently.  The  date  then,  and  the  pe- 
riod of  payment,  the  maturity  of  the  bond 
being  in  this  case  the  same,  there  is  no 
necessity  for  considering  the  question  so 
elaborately  discussed  by  the  judges  and  at 
the  bar  in  the  case  of  Dearing,  administra- 
tor, V.  Rucker,  18  Gratt.  426.  We  are  all 
of   opinion    that    the    bond    in    this 

223  *case  was,  so  far  as  the  rights  of  the 
appellee    Richardson    are    concerned, 

payable  at  its  date ;  and  that  the  scale  should 
have  been  applied  as  of  that  period.  The 
decree  of  the  Circuit  court  is  therefore  erro- 
neous, and  must  be  reversed  with  costs  to 
the  appellant;  and  this  court  would  now 
proceed  to  enter  such  decree  as  should  have 
been  entered  by  the  Circuit  court  were  the 
proofs  in  the  cause  sufficient  for  the  pur- 
pose. There  is,  however,  no  proof  in  the 
cause  of  the  value  of  Confederate  States 
treasury  notes,  either  on  the  11th  day  of 
July  1862,  the  date  of  the  bond,  or  on  the 
11th  day  of  July  1864,  when  it  was  scaled 
by  the  Circuit  court.  It  is  true  that  we  may 
take  notice,  as  matter  of  history,  that  Con- 
federate States  treasury  notes  were  depre- 
ciated on  the  11th  day  of  July  1862,  and 
continued  to  depreciate ;  that  the  deprecia- 
tion between  that  date  and  the  11th  day  of 
July  1864  was  very  great,  and  that  the 
scaling,  as  of  the  latter  period,  was  very 
prejudicial  to  the  appellant;  but  what  was 
the  true  debt  on  the  11th  day  of  July  1862, 
when  the  scale  should  have  been  applied, 
we  cannot  from  anything  in  the  record  now 
say.  That  must  be  ascertained  by  the  Cir- 
cuit court,  either  by  reference  to  a  commis- 
sioner or  by  proofs  taken  before  the  court ; 
and  the  cause  must  be  remanded  for  that 
purpose.  The  decree  of  the  Circuit  court 
must  be  reversed  and  annulled,  with  costs 
to  the  appellant,  and  the  cause  remanded  to 
that  court  to  be  further  proceeded  in  accord- 
ing to  the  principles  above  declared. 

The  decree  was  as  follows : 

This  day  came  again  the  parties,  by 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  and  the 
arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  obligation  of  the  appel- 
lee   Richardson,    in    the    proceedings 

224  ^mentioned,  was,  as  to  him,  payable 
presently,  in  Confederate  States  treas- 
ury notes,  and  under  the  repeated  decisions 
of  this  court,  should  have  been  scaled  as  of 
the  date  thereof,  viz :  the  11th  day  of  July 
1862,  and  not  on  the  11th  of  July  1864.  It 
is  therefore  decreed  and  ordered  that  the 
decree  of  the  Circuit  court  of  the  2Sth  day 
of  September  1870  be  reversed  and  annulled, 


and  that  the  appellee  Richardson  do  pay  to 
the  appellant  his  costs  by  him  expended  in 
the  prosecution  of  his  appeal  to  this  court ; 
and  the  cause  is  remanded  to  the  Circuit 
court,  to  ascertain,  by  proof  before  the  court 
or  otherwise,  the  true  value  of  the  Confed- 
erate States  treasury  notes,  secured  hy  the 
obligation  of  the  appellee,  on  the  11th  day 
of  July  1862,  the  date  thereof,  and  for  final 
decree. 

Decree  reversed. 


225  'Staples  &  als.  v.  Staples  &  als. 

January  Term,  1874,  Richmond. 

*Absent,  Staples,  J. 

Wills— Sale— Confederate  Money.  t-S.  died  in  July 
1861,  and  by  bis  will,  which  was  made  In  Febmary 
1861,  he  directs  "that  all  of  my  estate  be  sold  as 
soon  as  the  times  seem  to  Justify  a  sale  withont  a 
sacrifice,  and  the  proceeds  without  regard  to  any 
advancement  heretofore  made,  be  equally  divided 
amonffst  my  children,*'  naminsr  them,  and  the 
children  of  two  who  were  dead  to  take  jmt  9tirj)«$. 
There  were  nine  children  livinsr,  of  whom  six  lived 
in  Virginia,  and  the  other  three  and  the  grrand- 
children  lived  in  Bfissoori.  D,  one  of  his  sons,  was 
his  executor.  In  July  1868  D  sold  the  estate,  except 
$4,000  of  Amherst  bonds,  the  sale  beincr  for  Confed- 
erate money,  and  on  the  terms  of  cash  for  one- 
third,  and  on  a  credit  of  one  and  two  years  for  the 
balance,  the  purchasers  givinsr  their  nerotiahle 
notes.  These  were  paid  at  maturity,  and  convey- 
ances made  by  the  executor  to  the  purchasers. 
One  place  was  purchased  at  the  sale  bv  T,  and  soon 
afterwards  T  sold  to  the  executor,  who  afterwards 
sold  and  conveyed  to  C.  The  sales  were  fairly 
made  and  brought  fair  prices,  accordincr  to  the 
value  of  Confederate  money  at  that  time.  The 
executor  settled  his  accounts  resrularly,  and 
promptly  paid  the  debts,  paid  to  the  six  legatees 
living  in  Virginia,  their  shares  of  the  estate:  and 
on  the  24th  of  August  1864.  on  his  petition,  the 
Circuit  court  of  Amherst  county  made  an  order 
that  he  be  authorized  to  deposit  in  the  Citizens 
Savings  Bank  of  Lynchbursr,  the  sum  of  IB.OOO.  in 
the  names  of  the  legatees  livinsr  in  Missouri:  which 
was  done  on  the  7th  day  of  December  1864.  On  a 
bill  by  the  legatees  in  Missouri,  to  set  aside  the 
sales  and  hold  the  executor  and  the  Virginia  lega- 
tees to  account,  Hsu): 

226  •!.  Same— 3ame.— The   discretion   as   to   the 

time  of  sale,  is  given  by  the  testator  to  the 
executor,  and  he  havinsr  acted  in  srood  faith, 
the  sale  was  valid,  whether  his  Judfirment  that  a 
sale  could  then  be  made  without  a  sacrifice  was 
reasonable  or  not 

a.  Same— Same— IHircliaMra.—Even  if  the  executor 
acted  in  bad  faith,  yet  If  the  purchasers  at  the 
sale  had  no  knowledsre  of  the  fact,  but  acted  in 
srood  faith  in  makinsr  and  completing  their  pur- 
chases, they  acquired  a  srood  title  to  the  land  pur- 
chased by  them  respectively. 

3.  Same— Same— Confederate  Money.— That  the  sale 
was  made  for  Confederate  money  at  that  time. 

*JuDOB  Staples  was  related  to  some  of  the  parties. 

twills  — Sale  — Confederate  Money.— See  Moss  v. 
Moorman *8  Adm*r,  24  Qratt  97,  and  noU,  and  see 
Moon  V.  Richardson,  24  Gratt  219,  and  note. 
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and  under  tbe  circumstances,  can  not  affect  the 
bona  JUUs  of  the  executor  or  the  validity  of  the 
sales. 

4.  5aaBe—S«ne— Same.— The  fair  mode  of  consider- 
ing- the  prices  paid  for  the  property'  is,  to  estimate 
the  value  of  the  price  in  Ck>nfederate  money  as  at 
the  time  of  the  sale. 

5.  Same— Same— Purchase  by  Bxecutor.— An  executor 
or  other  trustee  can  lawfully  purchase  for  his  own 
benefit,  property,  though  it  may  have  been  pur- 
chased by  his  vendor  of  himself  as  such  executor 
or  trustee;  provided  that  the  transaction  oe  real 
and6ofki^d«. 

6.  Sane— Same— Same.— If  the  sale  by  the  executor 
to  T  was  a  sham  sale,  it  was  fraudulent,  and  if  not 
absolutely  void  it  cannot  enure  to  the  benefit  of 
tbe  executor,  but  only  to  that  of  the  legatees. 

7.  Sane— Same.— The  executor  did  not  commit  a 
breach  of  trust  in  receiving  Confederate  money  in 
payment  of  the  deferred  instalments  of  the  pur- 
chase money  of  the  real  estate,  at  the  maturity  of 
those  instalments. 

8.  Sane— 5ame— Bona  RdeParchasers.— The  purchas- 
ers at  the  sale  having  in  good  faith  paid  the 
amount  of  the  purchase  money  duellby  them,  and 
the  executor  having  in  good  faith  received  it.  and 
executed  conveyances  to  them,  they  became  enti- 
tled, in  law  and  equity,  to  the  property  purchased 
by  them  respectively,  and  their  title  thereto  can 
not,  therefore,  be  impeached. 

9.  Samf>  Samr  Payment  to  Legatcca.— The  payments 
made  by  the  executor  to  the  resident  legatees,  on 
account  of  their  interest  in  the  proceeds  of  the  sale 
of  the  estate,  were  rightful  and  proper  paymeuts; 
and  cannot  be  recalled  at  the  suit  of  the  non-resi- 
dent legatees. 

227  *io.  5ame— 5ame— Non-Resldeot  Legatees.— The 
executor  committed  no  breach  of  trust  by 
retaining  in  his  hands,  as  he  did,  the  portions  which 
belonged  to  the  non-resident  legatees,  and  in  depos- 
iting- the  same  in  the  savings  bank  under  the  order 
of  the  court,  as  he  did;  and  incurred  no  liability 
in  regard  to  the  same,  except  for  the  depreciation 
of  the  mohey  so  deposited  between  the  time  it 
ought  to  have  been  deposited  and  the  time  it  was 
actually  deposited. 

II.  Same— Same— Same.— The  loss  arising  from  the 
depreciation  of  the  portions  retained  by  the  execu- 
tor and  deposited  in  the  savings  bank  for  the  non- 
resident parties  as  aforesaid,  ought  to  fall  on  them 
alone,  and  not  on  all  the  legatees  equally,  including 
those  residing  in  the  State. 

la.  Sane— Saoie.— The  proceeds  of  the  sale  of  the 
Amherst  bonds  should  be  divided  among  all  the 
legatees  equally. 

On  the  19th  of  February  1861  David 
Staples,  late  of  the  county  of  Amherst, 
made  his  will,  and  he  died  in  July  of  that 
year.  In  September  following  the  will  was 
admitted  to  probate  in  the  County  court  of 
Amherst,  and  David  T.  Staples  qualified  as 
executor. 

By  his  will  the  testator  g-ave  to  his  widow 
during  her  life  a  negro  woman,  and  $200  a 
year ;  and  to  his  daughter  Emily  his  piano 
and  $100  a  year  until  his  estate  was  divided, 
or  a  division  of  some  portion  of  it  should 
occur.  He  then  says:  '^I  will  that  all  of 
my  estate  be  sold  as  soon  as  the  times  seem 
to  justify  a  sale  without  sacrifice,  and  the 
proceeds,    without  regard   to  any  advance- 


ment heretofore  made,  to  be  equally  divided 
amongst  my  children,  William  A.,  Nelson 
C,  Polly  Ann,  James  M.,  Betsy  Ann, 
Emily  Ann,  Frances  Ann,  Julia  Ann  and 
the  children  of  Cynthia  Plunket  dec*d,  and 
the  children  of  Ro.  S.  Staples  dec'd ;  the 
children  of  the  said  Cynthia  Ann  Plunkett 
and  the  children  of  Robert  S.  Staples  to 
take  per  stirpes.  *  * 
By  the  will  Nelson  C.  Staples,  who  lived 
in    Missouri,    was    appointed    trustee 

228  for  Robert  S.    Staples*    children  *who 
also  lived  in  that    State ;  and    David 

T.  Staples  the  son  of  the  testator,  was  ap- 
pointed executor  of  the  will,  with  directions 
that  he  should  be  permitted  to  qualify  with- 
out giving  security. 

In  October  1861  an  inventory  and  ap- 
praisement was  returned  to  the  court ;  and 
among  the  property  mentioned  in  that  paper, 
were  a  store  house  and  lot  in  L/ynchburg, 
appraised  at  $7,000;  a  place  in  Amherst 
called  Mount  Airy,  with  eighty  acres  at- 
tached, appraised  at  $5,000 ;  and  another  in 
the  same  county  called  City-view,  with  four 
acres,  appraised  at  $2,500;  four  Amherst 
bonds  of  $1,000  each,  appraised  at  $3,000, 
and  five  slaves  appraised  at  $2,100. 

In  July  1862  the  executor  sold  the  estate, 
except  the  Amherst  bonds,  which  he  seems 
to  have  retained  for  the  purpose  of  paying 
the  annuity  to  the  widow;  and  he  settled 
his  accounts  regularly  before  the  cotirt  of 
probate ;  and  on  the  24th  of  August  1864, 
upon  his  petition,  the  Circuit  court  of  Am- 
herst county  made  an  order,  that  he  be 
authorized  to  deposit  in  the  Citizens  Sav- 
ings Bank  of  Lynchburg  the  sum  of  $9,000, 
in  the  names  of.  the  five  legatees  living  in 
Missouri ;  which  was  done  on  the  7th  of 
December  1864.  He  paid  the  six  legatees 
living  in  Virginia  the  full  amount  reported 
by  the  commissioner  to  be  due  to  them. 

In  July  1866  Nelson  C.  Staples,  and  the 
other  legatees  living  in  Missouri,  four  of 
whom  were  infants  who  sued  by  Nelson  C. 
Staples  as  their  next  friend,  brought  their 
suit  in  equity  in  the  Circuit  court  of  Lynch- 
burg, against  David  T.  Staples,  in  his  own 
right,  and  as  executor  of  David  Staples  de- 
ceased, the  widow  and  children  of  David 
Staples  living  in  Virginia  and  the  husbands 
of  those  who  were  married,  and  Charles  K. 
Rucker,  Ambrose  B.  Rucker,  and  Andrew 
J.  Camp  A  Co. ;  and  in  their  bill,  having 
set  out  the  facts,  they  charge  the  sale 

229  *of  the  store  house  and  lot  to  Ambrose 
B.  Rucker,  at  $11,000,  and  that  called 

City-view  to  Charles  H.  Rucker,  at  $3,725, 
were  void  for  inadequacy  of  price,  and  be- 
cause the  sale  was  without  authority.  And 
they  insist  that  the  sale  of  Mount  Airy  was 
void,  not  only  on  these  grounds,  but  also 
because  it  was  purchased  by  the  executor  at 
the  sale  made  by  himself.  They  insist  that 
the  Virginia  legatees  shall  account  for  what 
they  have  received,  and  that  the  plaintiffs 
shall  not  be  charged  with  the  moneys  de- 
posited in  the  Lynchburg  Savings  Bank; 
or  if  chargeable  at  all,  only  with  the  value 
of  said  deposit.  And  they  pray  that  the 
sales  of  the   real    estate   be   set  aside,  that 
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the  parties  who  received  the  proceeds  of  the 
sales  of  the  estate  of  David  Staples  deceased, 
may  be  required  to  account  for  the  values 
received  by  them  respectively,  and  said 
estate  be  divided  among-  the  legatees  equally, 
as  directed  by  the  testator's  will ;  that  the 
executor  be  required  to  settle  his  accounts 
de  novo  in  this  suit ;  and  for  g-eneral  relief. 

Ambrose  B.  Rucker,  who  purchased  the 
store  house  and  lot  in  I^ynchburg,  Samuel 
J.  Turner,  one  of  the  sons-in-law  of  David 
Staples  deceased,  to  whom  Mount  Airy  was 
knocked  off  at  the  sale,  A.  J.  Camp  &  Co., 
who  afterwards  purchased  Mount  Airy  from 
David  T.  Staples,  and  the  said  David  T. 
Staples  answered  the  bill. 

It  abundantly  appeared  from  the  evidence, 
that  the  sales  were  fairly  conducted,  that 
there  were  many  persons  present,  and  in 
the  opinion  of  the  witnesses,  the  property 
sold  for  fair  prices.  But  the  sales  were  for 
Confederate  money,  and  were  on  the  terms 
of  one-third  cash,  and  the  balance  on  a 
credit  of  one  and  two  years.  The  Ruckers 
paid  the  cash  payment,  and  gave  their  ne- 
g^otiable  notes  with  an  endorser  for  the 
deferred  payments,  which  were  paid  when 
they  fell  due ;  and  the  executor  conveyed  to 
each  the  property  he  had  purchased. 
230  *The  facts  in  relation  to  the  Mount 
Airy  tract  are  stated  by  Judge  Mon- 
cure  in  his  opinion. 

By  a  decree  made  on  the  28th  of  June 
1867,  the  bill  was  dismissed  with  costs  as 
to  the  Ruckers,  and  the  executor  was  di- 
rected to  settle  his  accounts  before  a  com- 
missioner of  the  court;  and  under  a 
subsequent  decree,  the  Amherst  county 
bonds  were  sold. 

The  commissioner  returned  his  report,  in 
which  he  charged  the  executor  with  interest 
on  the  sum  of  $9,000  directed  to  be  deposited 
in  the  L/ynchburg  Savings  Bank,  from  the 
date  of  the  order  of  the  court  authorizing 
the  deposit  in  said  Saving's  Bank,  until  it 
was  made;  and  ascertained  the  amount  of 
each  of  the  eleven  shares  in  Confederate 
money  on  the  16th  of  December  1864,  to  be 
$1,912.24  of  principal  and  $134.90  of  interest. 
To  this  report  the  plaintiffs  excepted;  and 
especially  protested  against  being  charg-ed 
with  the  $9,000  deposited  in  the  Lynchburg 
Savings  Bank. 

The  cause  came  on  to  be  finally  heard  on 
the  20th  of  June  1870,  when  the  court  held 
that  A.  J.  Camp  &  Co.  were  bona  fide  pur- 
chasers of  the  Mount  Airy  place,  without 
notice  of  any  fraudulent  combination  be- 
tween David  T.  Staples  and  S.  J.  Turner, 
if  there  was  such  combination,  of  which 
there  was  no  proof  in  the  cause ;  and  such 
being  the  fact  the  said  A.  J.  Camp  A  Co. 
were  entitled  to  thjs  said  Mount  Airy  estate 
against  the  plaintiffs,  and  decreed  that  the 
plaintiffs  pay  them  their  costs,  &c. 

The  court  further  held  that  the  executor 
was  justified  in  selling  the  property  of  his 
testator  at  the  time  it  was  sold ;  and  having 
sold  it  in  perfect  good  faith,  and  with  the 
assent  of  the  legatees  in  Virginia,  he  was 
not  to  be  charged  with  its  value  in  conse- 
quence of  its  having  perished  by  the  results 


of  the  late  war ;  but   he   should  be  credited 
with    the     amount   deposited    in    the 

231  L/ynchburg    *Savings     Bank.        And 
scaling  the  amount   reported   by   the 

commissioner  above  the  amount  deposited, 
he  gave  the  plaintiffs  a  decree  against  the 
executor  for  this  amount ;  and  also  distrib- 
uted the  proceeds  of  the  Amherst  bonds 
among  all  the  legatees.  From  this  decree 
the  plaintiffs  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

Mosby,    Jones    &    Bouldin    and   Jno.    B. 
Robertson,  for  the  appellants. 

Kean,  Kirkpatrick   &   Blackford,    for  the 
appellees. 

Moncure,  P.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  appellee, 
David  T.  Staples,  executor  of  David  Staples, 
had  authority  under  the  will  of  his  testator* 
to  sell  the  real  estate  of  said  testator,  as  he 
did  on  the  ninth  day  of  July  1862.  The  tes- 
tator, by  his  said  will,  which  bears  date  on 
the  19th  day  of  February  1861,  expressly 
directed  all  his  estate  to  be  sold  '^as  soon 
as  the  times  seem  to  justify  a  sale  without 
sacrifice,"  and  the  proceeds,  without  regard 
to  any  advancements  theretofore  made,  to 
be  equally  divided  amongst  his  children, 
naming  them,  and  who  were  eleven  in 
number,  the  children  of  two  of  them  who 
were  dead  to  take  per  stirpes ;  and  he  ap- 
pointed his  son,  the  said  David  T.  Staples, 
executor  of  his  will,  and  directed  that  no 
security  should  be  required  of  the  said  ex- 
ecutor as  such.  The  testator  died  on  the 
1st  day  of  July  1861.  His  will  was  recorded, 
and  his  executor  qualified  on  the  16th  day 
of  September  1861.  His  estate,  real  and 
personal,  was  inventoried  and  appraised  on 
the  5th  day  of  October  1861,  and  his  real 
estate  was  sold,  as  aforesaid,  on  the  9th  day 
of  July  1862.  At  the  date  of  his  will,  and 
at  the  time  of  his  death,  six  of  his  children 
resided    in    Virginia,  and  it  seems  in 

232  the  neighborhood  in  which  *he  died; 
and  the  remaining  five,  including  the 

children  of  the  two  who  were  dead,  resided 
in  Missouri,  where  they  continued  to  reside 
until  after  the  late  civil  war.  The  only 
question  in  regard  to  the  authority  of  the 
executor  to  make  the  said  sale  arises  from 
the  words  of  the  will,  which  directed  the  sale 
to  be  made  **as  soon  as  the  times  seem  to 
justify  a  sale  without  sacrifice."  It  is 
argued  that  these  words  create  a  condition 
precedent  which  must  take  place  to  author- 
ize a  sale ;  and  that  the  said  sale  was  made 
before  the  times  seemed  to  justify  a  sale 
without  sacrifice.  But,  who  was  to  be  the 
judge  of  that  matter?  To  whom  did  the 
testator  refer  the  question  as  to  when  a  sale 
might  be  made  without  sacrifice?  Certainly 
to  his  executor,  and  to  him  only ;  who  was 
one  of  his  sons,  and  in  whom,  undoubtedly, 
he  had  great  confidence,  as  is  evidenced  by 
the  fact  not  only  that  he  selected  him  as  his 
executor,  but  also  that  he  directed  no  secur- 
ity to  be  required   in   the  executorial  bond. 
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He  did  not  direct,  nor  seem  to  contemplate, 
that  any  resort  should  be  had  to  a  court  of 
equity,  to  determine  the  question  as  to  the 
propriety  of  sale ;  but  left  the  matter  exclu- 
sively to  the  discretion  of  his  executor,  who 
had  himself  a  deep  interest  in  the  subject, 
and  who  was  surrounded  by  brothers  and 
sisters  who  were  alike  interested,  and  whom 
he  would,  naturally,  advise  with  on  the 
subject.  The  very  nature  and  object  of  the 
trust  required  a  sale  in  a  short  time,  and 
as  soon  as  one  could  be  effected  without  a 
sacrifice.  There  could  be  no  division  among 
his  numerous  heirs  without  a  sale,  and  they 
were  equally  entitled  to  the  subject  imme- 
diately. The  fact  that  nearly  half  of  them 
resided  in  a  distant  State  increased  the 
necessity  for  a  speedy  sale,  supposing  the 
time  to  be  suitable,  as  the  property  could  not 
continue  to  be  held  in  kind  to  advantage 
under  such  circumstances.     Of  course 

233  he  did  not  wish   the   property   to  *be 
sacrificed  by  a  premature  sale,  when, 

by  waiting  for  a  short  time,  such  sacrifice 
might  be  avoided.  But  he  wished  the  sale 
to  t>e  made  as  soon  as  it  could  be  without 
sacrifice ;  for  he  so  expressly  said ;  that  is, 
as  soon  as  it  could  be  so  sold,  in  the  opinion 
of  his  executor.  These  words,  **as  soon  as 
the  times  seem  to  justify  a  sale  without 
sacrifice,*'  seem  to  have  been  used,  as  much 
for  the  purpose  of  accelerating  the  sale  as 
soon  as  it  could  be  made  without  sacrifice, 
as  for  the  purpose  of  showing  that  he  did 
not  require  it  to  be  made  until,  in  the  opin- 
ion of  his  executor,  it  could  be  done  without 
sacrifice.  Probably,  when  the  will  was 
made,  land  in  the  testator's  neighborhood 
was  not  very  salable,  but  was  likely  soon 
to  become  more  so. 

Then,  the  only  remaining  question  in 
this  branch  of  the  case,  is :  Did  the  execu- 
tor act  in  good  faith,  in  making  the  sale  at 
the  time  at  which  it  was  made?  Did  the 
times  then  seem  to  him  to  justify  a  sale? 
Did  it  seem  to  him  that  a  sale  could  then 
be  made  without  sacrifice? 

If  he  acted  in  good  faith  in  making  the 
sale,  it  was  valid,  whether  his  judgment 
that  a  sale  could  then  be  made  without  sac- 
rifice was  reasonable  or  not,  under  all  the 
circumstances.  And  even  if  he  acted  in 
bad  faith  yet  if  the  purchasers  at  the  sale 
had  no  knowledge  of  the  fact,  but  acted  in 
good  faith  in  making  and  completing  their 
purchases,  they  acquired  a  good  title  to  the 
land  purchased  by  them  respectively.  But 
the  court  is  of  opinion  that  he  acted  in  good 
faith  in  making  the  sale,  and  that  his  judg- 
ment that  a  sale  could  then  be  made  without 
sacrifice,  was  reasonable,  under  all  the  cir- 
cumstances. There  is  no  evidence  in  the 
record,  and  there  was  no  attempt  by  any 
body  to  show  that  the  executor  acted  in  bad 
faith  in  making  the  sale.  Though  real 
estate  may  not  have  been  very  salable 

234  in  the  neighborhood  *when  the  will 
was  made,  it  became  more  so  after- 
wards; and  about  the  time  the  sale  was 
made,  prudent  men  were  making  sales  of 
their  own  land,  with  a  view  to  their  interest. 
That  the  sale   was   made   for   Confederate 


money,  can  make  no  difference :  A  sale  could 
be  made  for  no  other  money  at  that  time, 
nor  at  any  time  afterwards  during  the  wlr. 
It  was  then  very  doubtful  when  the  war 
would  terminate,  and  there  was  no  good 
reason  to  believe  that  it  would  terminate  in 
any*  short  time.  The  executor  had  deferred 
the  sale  until  about  a  year  after  the  testa- 
tor's death,  and  there  seemed  to  be  no  good 
reason  for  deferring  it  any  longer.  Most, 
if  not  all  of  the  heirs  residing  in  Virginia 
desired  a  sale,  and  none  of  them  opposed  it. 
That  nearly  half  in  number  of  the  heirs 
resided  in  Missouri,  whose  wishes  on  the 
subject  were  not  known,  makes  no  differ- 
ence. Though  they  could  not,  in  the  then 
state  of  the  counti^r,  receive  their  portions 
of  the  proceeds  of  sale,  yet  it  was  well  hoped 
that  they  might  be  able  to  do  so  in  a  short 
time.  The  heirs  living  in  Virginia  could 
receive  their  portions  at  any  time,  and  those 
of  the  non-resident  heirs  it  was  no  doubt 
believed,  and  reasonably  believed,  by  the 
executor,  could  be  held  and  secured  for  them 
until  they  could  receive  their  portions. 
That  sales  of  real  estate  might  properly  be, 
and  were  frequently  made  during  the  war, 
for  Confederate  money,  under  decrees  of 
courts  of  chancery  and  by  fiduciaries,  where 
non-residents  and  persons  under  disability 
were  concerned,  has  been  established  by 
repeated  decisions  of  this  court.  Dixon  & 
als.  V.  McCue's  adm'x  &  als.,  21  Gratt.  373; 
Walker's  ex'or  v.  Page  &  als.  Id.  636; 
Poagnie  V.  Greenlee's  adm'r  &  als.,  22  Id. 
724.  Though  Confederate  money  had  de- 
preciated, and  was  perhaps  still  depreci- 
ating, at  the  time  of  the  sale,  yet  most 
persons   then    hoped   and    believed   that  it 

would  soon  become  better,  and  ulti- 
235      mately  be  worth   its  *par  value.     At 

least  it  was  generally,  if  not  univer- 
sally believed,  that  Confederate  bonds,  in 
which  Confederate  money  could  at  any  time 
be  readily  invested,  were  a  perfectly  safe 
investment.  Scarcely  any  body  in  the  Con- 
federate States  then  doubted  the  success  of 
the  Confederate  cause,  and  perhaps  every 
body  believed  that  in  that  event  those  States 
would  be  able  to  pay,  and  would  pay,  the 
entire  amount  of  their  debts,  great  as  they 
would  certainly  be. 

The  court  is  further  of  opinion,  that  the 
said  sale  was  not  void  or  voidable  on  the 
ground  of  inadequacy  of  price:  and  that 
the  price  at  which  the  property  was  sold  at 
said  sale,  cannot  be  considered  as  inade- 
quate, under  the  circumstances  which  then 
existed.  There  is  no  evidence  in  the  record 
tending  to  show  that  any  of  the  property 
sold  did  not  produce  its  full  value  in  Con- 
federate money,  on  the  terms  on  which  it 
was  sold.  On  the  contrary,  the  evidence  in 
the  record  affirmatively  shows,  that  all  of 
the  said  property  produced  its  full  value,  in 
such  money  and  on  said  terms.  The  sale 
was  duly  advertised,  and  was  well  attended 
by  bidders,  and  every  effort  in  the  power 
of  the  executor  seems  to  have  been  used  by 
him  to  promote  the  sale.  Several  of  the 
other  heirs  were  present,  and  none  of  them 
objected  to  the  sale,   but  all   seemed   to  be 
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satisfied  therewith.  The  price  at  which  the 
property  was  sold  in  Confederate  money 
converted  into  g'old  at  its  then  market  value, 
at  the  place  where  the  sale  was  made,  would 
have  exceeded  the  appraisement  price  of  the 
property ;  but  we  all  know  that  at  that  time 
gold  was  a  very  scarce  commodity  and  com- 
manded very  high  price,  and  that  Confeder- 
ate money  was  often  worth  its  par  amount, 
or  nearly  so,  in  the  payment  of  ante- war 
debts,  or  in  the  purchase  of  land  or  other 
property.  In  considering  the  question  of 
inadequacy  of  price,   the  value  of  the 

236  Confederate    money    for    *which    the 
land  was  sold  ought   to  be  estimated 

as  at  the  time  of  the  sale,  and  not  as  at  the 
time  at  which  it  became  payable  according 
to  the  terms  of  sale.  No  body  anticipated, 
at  the  time  of  the  sale,  that  there  would  be 
any  thing  like  so  great  a  depreciation  of 
Confederate  money  as  afterwards  occurred. 
On  the  contrary,  most  persons,  perhaps, 
believed  that  its  value  would  continue  to  be 
about  the  same,  and  many  no  doubt  believed 
that  it  would  appreciate  after  a  while.  The 
fair  mode  of  considering  the  subject  is,  to 
estimate  the  value  of  the  price  in  Confed- 
erate money  as  at  the  time  of  the  sale. 
Tested  by  that  rule,  there  was  certainly  no 
inadequacy  of  price. 

The  court  is  further  of  opinion,  that  the 
executor  was  not  a  purchaser  of  Mount  Airy 
at  his  own  sale ;  but  that  he  purchased  it 
afterwards  of  8.  J.  Turner,  who  had  pur- 
chased it  at  the  executor's  sale;  and  that  it 
was  competent  for  the  executor,  acting  in 
good  faith,  to  become  such  purchaser  from 
8.  J.  Turner. 

It  is  certainly  well  settled,  as  a  general 
rule,  that  a  trustee  for  the  sale  of  property 
cannot  purchase  it  for  his  own  benefit  at 
his  own  sale,  either  directly  by  his  own  act, 
or  indirectly  by  the  interposition  and  agency 
of  another ;  and  that  an  executor  is  a  trustee 
within  the  meaning  of  the  rule.  But  it  is 
certainly  true,  that  an  executor  or  other 
trustee  can  lawfully  purchase,  for  his  own 
benefit,  property,  though  it  may  have  been 
previously  purchased  by  his  vendor  of  him- 
self as  such  executor  or  other  trustee ;  pro- 
vided, of  course,  that  the  transaction  be 
real  and  bona  fide.  If  the  sale  by  the  trustee 
be  a  sham  sale,  of  course  it  is  fraudulent, 
and  if  not  absolutely  void,  it  can  not  enure 
to  the  benefit  of  the  trustee,  but  only  to 
that  of  the  cestui  que  trust.  Now  the  ques- 
tion in  this  case  is,  was  8.  J.  Turner,  to 
whom  Mount  Airy  was  cried  out  at  the  ex- 
ecutor's sale,  a  purchaser  of  that  prop- 
erty for   his   own    benefit  and  on  his 

237  *own  account,    or  did  he  purchase  it 
as  the  secret  agent  and  for  the  benefit 

of  the  executor? 

Certainly  S.  J.  Turner  was  the  highest 
bidder  for  the  property,  and  it  was  cried 
out  to  him  at  the  executor's  sale.  He  was 
in  form  and  to  all  appearance  the  purchaser 
at  that  sale.  If,  though  in  form  acting  for 
himself  he  was  really  acting  for  the  benefit 
and  as  the  ag^nt  of  the  executor,  their  ob- 
ject being  to  accomplish  indirectly  and 
secretly,    what    they   knew   they   could  not 


accomplish  directly  and  openly,  they  were 
both  guilty  of  a  great  fraud;  but  in  order 
to  establish  such  a  fraud,  the  evidence  ought 
at  least  to  be  very  strong. 

There  is  no  such  evidence  if  there  be  any 
evidence  tending  to  prove  such  a  fraud  in 
this  case.  On  the  contrary,  all  the  evidence 
in  the  case  is  consistent  with  the  truth  and 
integrity  of  the  transaction.  The  account 
given  of  it  by  said  Turner  in  his  answer  is 
as  follows:  ^^Respondent  represents  that 
Mount  Airy  was  at  the  sale  knocked  out  to 
him,  and  not  to  the  said  D.  T.  Staples. 
Respondent  bought  said  place  because  he 
was  anxious  to  secure  it  as  a  home  to  his 
mother-in-law,  the  widow  of  David  Staples, 
and  his  sister-in-law,  then  living  with  her 
mother.  At  the  time  of  the  sale  he  believed 
that  he  could  prevail  upon  David  T.  Staples 
to  take  the  purchase  off  his  hands,  though 
said  D.  T.  Staples  was  very  much  averse  to 
doing  so,  and  had  urged  upon  respondent 
and  the  other  legatees  not  to  sell  Mount 
Airy,  but  allow  it  to  remain  for  the  present 
unsold,  and  be  used  as  a  home  for  their 
aged  mother  and  their  maiden  sister.  This 
arrangement  was  not  assented  to  by  the 
parties ;  they  positively  refusing  so  to  do, 
and  insisting  that  the  property  should  be 
all  sold  together.  Thereupon  respondent 
determined  to  buy  the  property  aforesaid; 
and  having  done  so,  prevailed  on  said  D. 
T.  Staples  to  take  his  shoes,  which  he  did. 
Said  D.  T.  Staples,  as  executor,  first 
238  conveyed  *said  property  to  respondent, 
and  respondent  then  conveyed  it  to 
him,  and  he  afterwards  conveyed  it  to  A.  J. 
Camp.  Respondent  is  sure  that  in  respect 
to  this  purchase  of  Mount  Airy,  the  said  D. 
T.  Staples  acted  from  the  purest  motives, 
and  with  no  view  to  his  personal  advantage. 
The  old  lady  was  very  infirm,  and  her  hus- 
band had  made  very  inadequate  provision 
for  her.  Respondent,  under  the  circum- 
stances, regarded  it  as  the  duty  of  her  chil- 
dren to  secure  to  her  a  home,  and  on  his 
part  he  made  this  purchase  with  a  view  to 
that  end  only." 

D.  T.  Staples,  in  his  answer  says:  *'As 
to  the  sale  of  Mount  Airy,  charged  in  the 
bill  to  have  been  made  by  respondent  to 
himself,  he  desires  to  refer  to  the  answer 
of  his  co-defendant,  Turner,  which  relates 
the  truth  of  the  case.  Respondent  never 
wished  to  purchase  said  property..  He  never 
would  have  consented  to  Turner's  proposi- 
tion but  for  the  earnest  entreaties  of  the 
family,  who  were  anxious  that  respondent 
should  take  the  house,  which  was  the  old 
homestead,  and  allow  their  aged  and  very 
infirm  mother  to  occupy  it  with  himself  and 
his  unmarried  sister.  This  step  was  ren- 
dered necessary  for  the  comfort  of  the  old 
lady,  the  provision  for  her  maintenance 
having  become  wholly  inadequate  early  in 
the  war.  The  price  at  which  said  property 
sold  was  its  fuU  value  at  the  time.  A  large 
company  of  land  buyers  wis  present  at  the 
sale,  and  every  efPort  was  made  to  procure 
the  fullest  price." 

The  evidence  on  this  branch  of  the  subject 
consisted  of  the  testimony   of  one  witness. 
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W.  A.  Staples,  examined  in  behalf  of  the 
plaintiffs,  and  three  witnesses, Bryan  Akers, 
K.  B.  Mays  and  C.  H.  Rucker,  examined  in 
behalf  of  the  Camps,  the  sub -purchasers 
of  Mount  Airy  from  D.  T.  Staples. 

On  the  one  side,  W.  A.  Staples  tes- 

239  tified  as  follows:  ***I  was  at  the  sale. 
Turner  and  Staples  had  some  conver- 
sation about  Mount  Airj'.  Turner  advised 
Staples  to  purchase  it ;  that  it  would  suit 
him.  The  latter  replied  he  had  no  rig^ht  to 
buy,  being-  executor,  &c. ;  intimated  or  ex- 
pressed that  it  would  suit  him,  &c. '* 

On  the  other  side,  Bryan  Akers,  who  was 
the  auctioneer  that  conducted  the  sale,  tes- 
tified as  follows:  ^ 'There  was  a  large  crowd 
present  when  the  sale  was  made,  and  the 
prices  obtained  were  considered  g-ood  prices 
at  that  time,  and  I  think  were  perfectly 
satisfactory  to  the  legatees  present.  Mr. 
Turner,  the  son-in-law  of  David  Staples, 
became  the  purchaser  of  the  place  called 
Mount  Airy,  and  the  price  paid  for  it  was 
then  considered  a  good  one.  D.  T.  Staples, 
W.  A.  Staples,  and  one,  if  not  both  the 
Turners,  (legatees  of  D.  Staples,)  were  at 
the  sale."  E.  B.  Mays  (who  had  married 
a  sister  of  S.  J.  Turnery  testified  that  he 
was  present  at  the  sale.  There  was  a  large 
crowd  present.  At  the  time,  the  prices  ob- 
tained were  regarded  as  good.  S.  J,  Turner 
became  the  purchaser  of  Mount  Airy,  and 
after  the  sale  offered  to  sell  it  to  the  wit- 
ness, but  sold  it  to  D.  T.  Staples  to  secure 
a  home  for  his  (the  witness's)  wife's  mother, 
as  said  Turner  told  the  witness.  C.  H. 
Rucker  testified  as  follows:  **I  was  at  the 
sale.  I  regarded  the  prices  obtained  as  very 
good.  I  was  a  bidder  for  Mount  Airy,  and  it 
sold  for  more  than  I  was  willing  to  pay  for 
it.  I  ran  it  up,  I  think,  above  $7,000.  I 
regarded  it  a  good  sale.  I  was  pretty  well 
acquainted  with  that  property  and  had  been 
over  it  a  good  deal.  D.  T.  Staples,  Jno.  L. 
Turner  and  Samuel  J.  Turner,  (legatees 
of  David  Staples,)  were  present  at  the  sale. 
I  do  not  remember  whether  W.  A.  Staples 
was  present.  (In  fact  he  was.)  I  have 
never  heard  from  any  of  the  legatees  that 
they  objected  to  the  sale.  I  was  a  purchaser 
of  one  piece  of  the  property  at  the 
sale." 

240  *Thus  it  appears  from  the  evidence, 
that  S.  J.  Turner  was,  bona  fide,  the 

purchaser  of  Mount  Airy,  on  his  own  ac- 
count, at  the  executor's  sale ;  that  after  the 
sale  he  claimed  it  as  his  own  property  and 
exercised  acts  of  ownership  over  it,  first, 
by  offering  to  sell  it  to  Mays,  who  married 
his  sister;  and  then  by  selling  it  to  D.  T. 
Staples,  who  bought  it  as  a  home  for  his 
mother  and  sister;  that  this  arrangement 
was  agreeable  to  all  the  legatees  who  were 
present  at  the  sale ;  and  that  the  property 
produced  the  best  possible  price  that  could 
be  obtained  for  it,  without  being  in  the 
least  degree  influenced  by  the  fact  that  S. 
J.  Turner  was  the  purchaser  at  the  sale,  or 
the  fact  that  D.  T.  Staples  became  a  sub- 
purchaser from  him ;  which  latter  fact  had 
not  then  transpired,  and  of  course  could  not 
then  be  known  to  the  bidders  at  the  sale.     It 


does  not  appear  from  the  evidence  that  there 
was  any  agreement  or  understanding  be- 
tween D.  T.  Staples  and  S.  J.  Turner,  when 
the  latter  became  the  purchaser  of  the  prop- 
erty, that  he  would  resell  it  to  the  former ; 
and  it  is  very  clear  that  no  such  resale  could 
have  been  enforced,  if  Turner  had  chosen 
to  continue  to  own  and  hold  the  property. 
The  subsequent  purchase  by  D.  T.  Staples 
appears  to  have  been  voluntary  on  his  part, 
induced  by  the  laudable  desire  of  himself 
and  the  other  legatees  who  were  present,  to 
preserve  the  family  residence  as  a  home  for 
their  aged  mother  and  maiden  sister.  Under 
these  cirumstances,  there  was  nothing  in 
the  law  to  prevent  these  parties  from  mak- 
ing this  humane  arrangement,  and  it  was 
competent  for  D.  T.  Staples  to  purchase  the 
property,  as  he  did,  from  S.  J.  Turner. 

It  was  argued  by  the   learned   counsel  for 

the  appellants,  that  by  making  the  purchase, 

D.  T.  Staples    placed   himself  in  a  wrong 

position,    in   which    his    interest  conflicted 

with  his  duty ;  that   it  then  and  thus 

241  became  his  interest  *to  accept  Confed- 
erate money  in  discharge  of  the  de- 
ferred instalments  of  the  price  of  the 
property,  however  greatly  the  value  of  such 
money  might  depreciate  in  the  mean  time ; 
while  it  might  be  his  duty  to  refuse  to  re- 
ceive it,  on  account  of  such  depreciation. 
The  books  afford  no  authority  for  saying 
that  such  a  circumstance  will  disable  a 
trustee  from  purchasing  property  which  had 
once  constituted  a  part  of  the  trust  subject, 
and  had  been  sold  by  him  as  such.  8.  J. 
Turner  having  become  the  bona  fide  pur- 
chaser of  the  property  on  his  own  account, 
could  sell  it  to  whomsoever  he  pleased,  sub- 
ject, of  course,  to  the  payment  of  the  pur- 
chase money  due  by  him,  and  D.  T.  Staples 
had  the  same  right  to  make  the  purchase  of 
S.  J.  Turner  that  any  other  person  had.  It 
could  no  more  make  it  to  the  interest  of  the 
executor  to  do  wrong  in  the  execution  of  his 
trust  than  a  like  purchase  of  property,  at 
the  same  time  and  on  the  same  terms,  of 
any  other  person  would  have  done ;  and  no- 
body will  say  that  it  would  have  been  in- 
competent for  him  to  have  made  such  a 
purchase.  That  an  act  may  make  it  the 
interest  of  a  trustee  to  do  wrong,  does  not, 
of  itself,  necessarily  make  the  act  unlawful. 
It  may  serve  to  put  us  on  the  alert,  and 
cause  us  to  scrutinize  closely  the  conduct  of 
the  trustee ;  but  the  question,  after  all,  is, 
whether  the  trustee  has  in  fact  done  wrong 
or  not.  In  this  case,  when  the  purchase 
was  made  by  D.  T.  Staples  of  S.  J.  Turner, 
which  was  probably  about  the  time  of, 
though  after  the  executor's  sale,  it  did  not 
and  could  not  appear  that  the  purchase 
would  make  it  the  interest  of  the  executor 
to  do  wrong,  or  influence  his  conduct  as 
executor  in  any  way.  Nobody  then  knew 
that  there  would  be  any  material  depreci- 
ation of  Confederate  money  when  the  de- 
ferred payments  would  mature,  but  most 
people    hoped,    and    perhaps  believed,  that 

such  would  not  be  the  case.     Had  they 

242  not  so  *hoped  and  believed  they  would 
not,  about  that  time,  have  made  sales 
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of  property  for  Confederate  money,  payable 
at  future  periods,  without  providing  against 
the  effect  of  such  depreciation. 

The  court  is  further  of  opinion  that  D.  T. 
Staples  having  lawfully  become  the  pur- 
chaser of  Mount  Airy  of  S.  J.  Turner,  had 
a  right  to  resell  it  to  the  Camps,  whose  title, 
therefore,  cannot  be  impeached:  and  this 
renders  it  unnecessary  to  consider  the 
gfround  so  much  pressed  by  their  learned 
counsel,  in  argument,  that  even  if  the  pur- 
chase was  made  by  S.  J.  Turner,  at  the  ex- 
ecutor's sale,  for  the  benefit  of  the  executor 
himself,  yet  the  Camps  were  bona  fide  sub- 
sequent purchasers  without  notice,  and  en- 
titled, as  such,  to  the  property,  against  the 
claims  of  the  appellants. 

The  court  is  further  of  opinion  that  D.  T. 
Staples  is  chargeable  with  nothing  on  ac- 
count of  the  resale  by  him  of  Mount  Airy 
to  the  Camps.  He  would  have  been  charge- 
able with  nothing  on  account  of  such  resale, 
even  if  he  had  made  a  profit  by  it ;  his  con- 
duct in  the  transaction  having  been  fair 
and  bona  fide.  But  it  appears  that,  so  far 
from  making  a  profit,  he  sustained  a  loss 
by  it ;  for  though  the  resale  was  for  a  larger 
amount,  nominally,  of  Confederate  money 
than  he  paid  for  it,  yet,  reducing  the 
amounts  both  paid  and  received  to  good 
money  or  gold,  at  the  times  of  such  pay- 
ments and  receipts  respectively,  it  appears 
by  the  commissioner's  report  that  the 
amount  paid  exceeded  the  amount  received 
by  $695.83. 

The  court  is  further  of  opinion  that  the 
executor,  D.  T.  Staples,  did  not  commit  a 
breach  of  trust  in  receiving  Confederate 
money  in  payment  of  the  deferred  instal- 
ments of  the  purchase  money  of  the  real 
estate  at  the  maturity  of  those  instalments ; 
and  the  purchasers  at  the  sale,  having  in 
good  faith  paid  the  nominal  amount 
243  of  *the  purchase  money  due  by  them ; 
and  the  executor  having  in  good  faith 
received  such  payment  in  full  discharge  of 
said  purchase  money,  and  executed  the 
proper  conveyances,  the  said  purchasers 
became  entitled,  in  law  and  equity,  to  the 
property  purchased  by  them  respectively; 
and  their  title  thereto  cannot,  therefore,  be 
impeached. 

The  contracts  of  sale  by  the  executor  in 
this  case  being  made  on  the  9th  day  of  July 
1862,  though  made  for  so  many  dollars 
merely,  were,  no  doubt,  according  to  the 
true  understanding  and  agreement  of  the 
parties,  to  be  fulfiUed  or  performed  in  Con- 
federate States  treasury  notes,  or  were  en- 
tered into  with  reference  to  such  notes  as  a 
standard  of  value;  and  if  the  purchase 
money  had  not  been  fully  paid  during  the 
war,  the  case  would  have  come  within  the 
operation  of  the  adjustment  acts,  and  been 
settled  accordingly.  But,  one-third  of  the 
purchase  money  was  paid  in  hand,  and  for 
the  other  two-thirds  negotiable  notes  were 
given,  (certainly  by  A.  B.  Rucker,  and  no 
doubt  by  the  other  purchasers  also, )  payable 
one  and  two  years  after  date,  accoMing  to 
the  terms  of  sale;  which  notes  appear  to 
have  been  punctually   paid   at  maturity ;  of 


course  in  Confederate  States  treasury  notes. 
The  money  had  greatly  depreciated  between 
the  date  and  the  maturity  of  the  negotiable 
notes,  no  doubt  greatly  beyond  the  expecta- 
tion of  the  parties  at  the  time  of  the  sale. 
But,  still  the  parties  considered  that  the 
said  notes  were  solvable  in  Confederate 
money  at  par,  at  the  time  of  their  maturity ; 
and  such  payment  was  accordingly  made 
by  the  purchasers,  and  received  by  the  ex- 
ecutor, in  discharge  of  the  said  notes ;  and 
the  property  was  thereupon  duly  conveyed 
to  the  purchasers  thereof  respectively. 
These  acts  of  the  purchasers  and  of  the  ex- 
ecutor were  done,  and  this  settlement  be- 
tween them  was  made  in  perfectly  good 
faith ;  and  they  ought  not  now  to  be  un- 
done or    disturbed;    whatever    might 

244  *have  been  the   rights  of  the  parties 
after  the  war  and  under   the  adjust- 
ment acts,  if  the  transaction   had  not  been 
fully  settled,  as  aforesaid,  during  the  war. 
This  settlement  was  made  in  accordance,  it 
is  believed,  with  the  general  understanding 
of  the  country  in  regard  to  the  construction 
and  operation  of  such  contracts ;  and  similar 
settlements  have   no  doubt  been  made,   by 
fiduciaries   and  others,   in   a    great    many 
cases,  which   it  would  be  productive  of  a 
great  deal  of  evil,   confusion  and  loss  to 
unravel  and  set  aside.  •  It  is  far  better  to  let 
such  settlements,   made  during  the  war,  re- 
main  as    they    were   made  by  the  parties, 
than  to  attempt  now  to  do  justice  by  setting 
them  aside,   and    making    new   settlements 
for  the  parties.     Courts  have  enough  to  do, 
in  regard  to  these  transactions,  in  settling 
such  of  them  as  remained  unsettled  at   the 
end  of  the  war.     The   preamble  of  the  ad- 
justment act  of  March  3,  1866,  affords  some 
idea  of  the  difficulty  attending  the   adjust- 
ment  of   these    unsettled    matters.      After 
reciting  that  a  depreciated  currency,  known 
as  Confederate  States   treasury  notes,   con- 
stituted  the  only  or  principal  currency,  in 
the  greater  part   of  this  State,  during  the 
late  war,    and    that   the   result  of  said  war 
involved  the  total  destruction   of  said  cur- 
rency, the  preamble  proceeds  to  recite,  that 
** whereas  there   are   many  contracts  which 
were  made,  or  obligations  which   were   in- 
curred, before  the  termination  of  said  war, 
predicated   on    said    depreciated    currency, 
still   remaining  wholly   or  partially  unad- 
justed ;  in  respect  to  which  great  uncertainty 
exists,  perplexing  alike  to  debtor  or  creditor, 
as  to  the  present  measure  of  their  liabilities 
and  rights  respectively ;  and  it  thus  appear- 
ing useful  that  some  uniform  and  equitable 
rule  should  be   established   for   the    adjust- 
ment of  such   mutual  demands  and  liabili- 
ties :  Therefore, '  *  Ac. :  That  it  was  the  policy 
of  this  act  not  to  disturb  settlements  of  these 

transactions    actually    made   between 

245  *the  parties   is  shown  by  the  proviso 
of  the  2d  section,  *^that   in   all   cases 

where  actual  payment  has  been  made  of  any 
sum  of  such  c5onfederate  States  treasury 
notes,  either  in  full  or  in  part  of  the  amount 
payable  under  such  contract,  the  party  by 
or  for  whom  the  same  was  paid,  shall  have 
full  credit  for  the  nominal  amount  so  paid. 
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and  sttch  payment  shall  not  be  reduced." 
The  4th  section  of  the  act  in  regard  to  a 
tender,  serves  to  show  the  view  of  the  leg- 
islature as  to  the  effect,  not  only  of  actual 
fiayment  of  a  Confederate  debt,  but  even  of 
a  tender  of  the  amount,  on  or  after  the 
maturity  of  the  debt,  and  within  the  period 
prescribed  by  the  act.  We  think,  therefore, 
without  enquiring  what  would  be  the  most 
reasonable  construction  of  such  a  contract, 
if  the  question  were  a  new  one,  that  where- 
ever  the  parties  have,  during  the  war,  bona 
fide  settled  the  matter  themselves,  as  in  this 
case,  by  paying  on  the  one  side,  and  re- 
ceiving on  the  other,  the  amount  of  a  Con- 
federate debt  at  its  maturity,  in  Confederate 
States  treasury  notes,  the  transaction  ought, 
forever,  to  stand  and  remain  as  thus  settled. 

The  court  is  further  of  opinion  that  the 
payments  made  by  the  executor  to  the  resi- 
dent legatees,  on  account  of  their  interest 
in  the  proceeds  of  the  sale  of  the  estate, 
were  rightful  and  proper  payments;  that 
the  executor  committed  no  breach  of  trust 
by  retaining  in  his  hands,  as  he  did,  the 
portions  which  belonged  to  the  non-resident 
legatees,  and  in  depositing  the  same  in 
bank,  under  the  order  of  the  court,  as  he 
did ;  and  incurred  no  liability  in  regard  to 
the  same,  except  for  the  depreciation  of  the 
money  so  deposited,  between,  the  time  it 
ougiit  to  have  been  deposited  under  such 
order,  and  the  time  it  was  actually  so  de- 
posited ;  with  the  amount  of  which  depreci- 
ation he  has  been  charged  by  the  decree  of 
the  court  below;  and  that  the  loss 
246  arising  from  the  depreciation  *of  the 
portions  retained  by  the  executor  and 
deposited  in  bank  for  the  non-resident  par- 
ties as  aforesaid,  ought  to  fall  on  them 
alone,  and  not  on  all  the  legatees  equally, 
including  those  residing  in  the  State ;  and 
that  the  proceeds  of  the  sale  of  the  Amherst 
bonds  were  rightly  decreed  by  the  court  be- 
low to  belong  to  all  the  legatees  equally, 
and  not  the  non-resident  parties  exclusively. 

It  appears  that  the  executor  promptly  and 
fully  paid  to  the  resident  parties  their  por- 
tions of  the  estate,  and  there  is  no  complaint 
on  their  part  against  him  in  that  respect, 
althoQ^h  no  account  between  him  and  them 
was  stated  by  the  commissioner.  Those 
parties  residing  here,  and  being  entitled  to, 
and  ready  to  receive,  their  portions,  it  was 
the  duty  of  the  executor  to  pay  them.  But 
the  other  parties  residing  out  of  the  State, 
and  cttt  off  by  the  war  from  all  communica- 
tion with  the  executor,  it  was  out  of  his 
power  to  pay  their  portions,  and  he  was 
compelled  by  necessity  to  retain  them  until 
the  end  of  the  war.  He  retained  them  safely 
in  his  own  hands  until  he  made  the  deposit 
in  bank  under  the  order  of  court,  as  afore- 
said. It  does  not  appear  that  he  was  in  any 
default  in  not  having  obtained  the  order  for 
the  deposit  at  an  earlier  period.  The  order 
was  made  very  soon  after  the  second  deferred 
instalment  was  paid.  He  could  not  know 
how  long  it  would  be  before  the  non-resident 
parties  could  receive  their  portions.  He 
seems  to  have  acted  in  good  faith  in  retain- 


ing the  money  in  his  own  hands  as  long  as 
he  did.  He  says  he  was  no  speculator,  and 
it  is  not  pretended  that  he  derived  any  profit 
from  the  money,  or  used  any  part  of  it  for 
his  own  benefit,  although  he  is  charged  in 
his  accounts  with  interest  upon  it  while  it 
remained  in  his  hands.  The  estate  of  his 
testator  was  indebted  to  a  large  amount, 
which  exhausted   the  greater  part  of 

247  the  cash  payment  *for  the  real  estate. 
The  executor  himself  was  a  creditor 

of  the  estate,  by  bond  and  note,  to  the 
amount  of  upwards  of  $3,000,  which  was,  no 
doubt,  a  specie  debt,  and  is  charged  to  the 
estate  in  the  executorial  account,  as  of  the 
14th  of  August  1862;  being  then  paid  in 
Confederate  money.  The  executor  having 
properly  paid  the  portions  of  the  resident 
parties,  and  set  apart,  and  first  retained  and 
then  deposited  in  bank,  the  portions  of  the 
non-resident  parties,  it  follows  that  the  loss 
arising  from  the  depreciation  or  destruction 
by  the  effects  of  the  war,  of  the  money  con- 
stituting those  latter  portions,  must  fall 
exclusively  on  the  owners  thereof,  to  wit, 
the  non-resident  parties ;  and  all  the  rest  of 
the  estate  having  been  divided  equally 
among  all  the  parties  entitled  thereto,  it 
follows,  as  a  matter  of  course,  that  they  are 
all  equally  entitled  to  the  only  estate  re- 
maining for  distribution,  to  wit;  the  pro- 
ceeds of  the  sale  of  the  Amherst  bonds. 

The  resident  legatees  had  a  right  to  receive 
their  portions,  and  did  accordingly  receive 
them,  leaving  the  portions  of  the  non-resi- 
dent legatees  in  the  hands  of  the  executor. 
That  the  latter  legatees  could  not  receive 
their  portions,  by  reason  of  their  non-resi- 
dence and  of  the  war  which  then  existed, 
was  their  misfortune,  and  is  not  attributa- 
ble in  the  least  degree  to  any  fault  of  the 
resident  legatees;  who  are,  therefore  not 
bound,  upon  any  principle  of  law  or  equity, 
to  bear  any  part  of  the  loss  arising  from 
the  depreciation  of  the  money  retained  and 
set  apart  by  the  executor  as  the  portions  of 
the  non-resident  legatees.  The  money  so 
retained  and  set  apart  was  deposited  in 
bank  by  the  executor,  in  the  names  of  the 
owners  thereof,  the  non-resident  legatees 
respectively,  according  to  the  order  of  the 
court,  and  so  remained  on  deposit  until 
Confederate  money  perished  by  the  result 
of  the  war.     Of  course,  the  loss  must 

248  fall  exclusively  *on  the  said  owners  of 
the   money  so  deposited.     It   is  said 

the  non-resident  legatees  never  consented 
to  receive  those  portions,  which,  therefore, 
were  not  theirs.  Such  consent  was  not  nec- 
essary to  make  them  theirs.  The  resident 
legatees  had  of  right  received  their  portions, 
leaving  the  residue  of  the  funds  in  the 
hands  of  the  executor ;  and  the  case  then 
stood  as  if  that  residue  had  constituted  the 
whole  estate  and  the  non-resident  legatees 
were  the  only  distributees  thereof. 

The  executor  throughout  the  course  of  his 
management  and  administration  of  his  tes- 
tator's estate,  acted  within  the  scope  of  his 
powers  and,  so  far  as  the  record  shows,  in 
perfectly   good    faith.     It  does  not  appear 
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that  he  acted  in  any  respect  as  a  prudent 
man  would  not  have  acted,  and  did  not  often 
act  during  those  extraordinary  times,  in 
regard  to  his  own  property ;  and  these  are 
considerations  which  have  always  had  very 
great,  if  not  controlling,  effect  in  contro- 
versies in  regard  to  the  responsibility  of 
fiduciaries  in  such  cases.  He  acted  with  the 
advice  and  at  the  instance  of  all  the  resident 
parties,  except,  perhaps,  one  of  them,  who, 
however,  did  not  object,  was  present  at  the 
sale,  and  received  his  portion  of  the  money. 
And  what  is  still  more  important  to  show 
the  good  faith  with  which  the  executor 
acted,  he  consulted  able  counsel  and  acted 
in  pursuance  of  the  advice  and  instructions 
of  such  counsel.  The  court  perhaps,  can 
not  judicially  know  the  moral  character  and 
professional  standing  of  any  particular 
counsel ;  but  the  executor  says  that  he  re- 
tained as  his  counsel  the  late  Chiswell 
Dabney,  Esq.,  who  had  been  the  trusted 
friend  and  legal  adviser  of  the  testator,  and 
that  he  strictly  pursued  the  advice  of  said 
counsel  in  regard  to  all  his  transactions  as 
executor.  That  counsel  is  spoken  of  in  the 
record  as  having  been  distinguished  for 
his   carefulness,    ability    and    uprightness, 

and  there    is   nothing   in   the    record 
249      *tending  to   show   the  contrary.     The 

record  shows  traces  of  the  advice  of 
good  counsel  in  the  management  of  the 
estate;  the  executorial  accounts  having 
been  regularly  settled  every  year,  and 
returned,  confirmed  and  recorded.  It  would, 
at  least,  be  a  very  hard  case  if,  under  all 
these  circumstances,  the  executor  should  be 
held  personally  responsible  for  the  loss 
which  has  occurred.  Certainly  that  loss  is 
very  great ;  and  it  has  fallen,  more  or  less, 
on  aU  the  parties  concerned;  though  espe- 
cially on  the  non-resident  parties,  by  reason 
of  the  accident  of  their  non -residence.  But 
this  loss  has  been  the  result,  not  of  miscon- 
duct, but  of  misfortune,  against  which 
human  foresight  could  not  guard.  Many  of 
our  wisest  and  best  men  lost  their  whole 
estates,  after  using  every  means  which  their 
wisdom  suggested  to  avoid  such  a  loss. 
Fiduciaries  are  fallible  like  other  men,  and 
can  not  be  expected  or  required  to  take  better 
care  of  the  estates  of  others  entrusted  to 
their  hands,  than  men  of  ordinary  prudence 
take  of  their  own  estates.  It  is  not  strange 
therefore,  that  infants,  and  insane  persons, 
and  married  women,  and  non-residents  who 
owned  property  within  the  Confederate 
States  during  the  war,  sustained  losses  as 
other  people  did,  and  were  involved  in  the 
same  calamity  which  overwhelmed  almost 
all  who  were  in  a  like  predicament. 

Upon  the  whole,  we  think  there  is  no  error 
in  the  decrees  appealed  from,  and  that  they 
ought  to  be  aflBrmed. 

Anderson,  J.,  concurred  in  the  opinion 
on  all  the  points  discussed,  but  one.  He 
thought  the  money  deposited  in  the  L/ynch- 
burg  Savings  Bank  should  have  been  at  the 
risk  of  all  the  legatees. 

Decree  affirmed. 


250  *Buck  &  al8.  v.  Wroten  &  Wife. 

January  Term,  1874.  Rlctimond. 

I.  BqulUbleSepanitee5tate.*-*The  testator  says:  AU 
the  rest  and  residue  of  my  estate,  of  whatsoever 
nature,  kind  or  description,  not  hereinbefore  dls- 
posed  of.  including  all  my  slaves,  &c.,  on  the  death 
or  marriasre  of  my  wife,  I  give  to  my  dans'hter  £. 
6.  and  her  children,  includinsr  her  child  by  her 
first  hosband,  R,  to  and  for  her  and  their  sole  and 
separate  nse  and  benefit,  and  not  to  be  sabjectto 
or  liable  In  any  way  whatsoever  for  the  debts  of 
her  husband  H.  G.  At  the  time  of  the  will  the 
oldest  child  of  E.  G.  was  twenty  years  old :  the  two 
daufirhters  and  two  sons  by  her  last  marriasre  were 
infants  ten  years  and  under.  The  property  left  to 
the  grand-child  is  not  left  to  her  exclusive  use  and 
benefit,  so  as  to  defeat  the  marital  rights  of  her 
husband. 

a.  Same.— Courts  of  equity  will  not  deprive  the  hus> 
band  of  his  rlsrhts  at  law,  unless  the  words  relied 
upon  to  create  a  separate  estate,  of  themselves, 
leave  no  doubt  of  the  intention  to  exclude  him. 

John  L/.  Shultice,  of  Fredericksburg,  died 
in  August  1849,  having  made  a  will  in  Oc- 
tober 1846,  which  was  duly  admitted  to  pro- 
bate. After  giving  a  house  and  lot  in 
Fredericksburg  to  his  grand-daughter  Sarah 
W.  RoUow,  and  giving  all  the  rest  of  hi» 
estate  to  his  wife  for  her  life  or  widowhood, 
and  devising  certain  real  estate  to  his  son 
Wm.  Shultice,  to  be  taken  at  the  death  of 
his  wife ;  by  the  6th  clause  of  his  will  he 
says: 

All  the  rest  and   residue   of  my  estate,  of 

whatsoever  nature,  kind  or  description,  not 

herein  before  disposed  of,   including  all  my 

slaves  and  the  future  increase  of  the  females 

thereof,  on   the  death  or  marriage  of 

251  my   said  *wife,    I  give  and  devise  to 
my  daughter  Eliza   Ann  Grenther  and 

her  children,  including  her  child  by  her  first 
husband  William  Rollow,  dec'd,  to  and  for 
her  and  their  sole  and  separate  use  and 
benefit,  and  not  to  be  subject  to  or  liable  in 
any  way  whatsoever  for  the  debts  of  her 
husband  Henry  D.  Genther. 

Sarah  W.  RoUow,  the  child  of  Mrs.  Gen- 
ther, referred  to  in  the  will,  married  George 
W.  Wroten  about  1850;  and  after  the  mar- 
riage, viz :  in  May  1861,  Wroten  conveyed  to 
Wm.  A.  L/ittle,  in  trust,  to  secure  debts,  a 
farm  called  Gunnery  Hall,  which  had  been 
allotted  to  Mrs.  Wroten,   after  the  death  of 

^Equitable  5e|Mirate  Estate.— See  CJoatney  v.  Hop- 
kins. 14  W.  Va.  862,  and  Rixey's  Adm'r  v.  Dei  trick, 
85  Va.  42,  6  S.  £.  Rep.  615.   See  also,  Scott  v.  Gibbon,  & 
Munf.  90:  Smith  v.  Smith's  Adm*rs,  6Munf.  581;  West 
V.  West,  3  Rand.  87S;  Lewis  v.  Adams,  6  Leisrh  SSO; 
Nixon  V.  Rose,  12  Gratt  426:  Penn  v.  Whitehead,  17 
Gratt  503;  Mauzy  v.  Mauzy,  79  Va.  587:  Haymond  v. 
Jones,  88  Gratt  321 :  Mitchell  v.  Moore,  16  Gratt  280: 
White  V.  White,  16  Gratt  264;  Taylor  v.  Yarbroufirh, 
13  Gratt  183;  Cleland  v.  Watson,  10  Gratt  150;  Sayers. 
V.  Wall,  26  Gratt  873,  and  note;  Harshbersrer's  Adm*r 
V.  Alger,  81  Gratt.  52;  Leake  v.  Benson,  29  Gratt  166. 
and  noU;  Garland  v.  Pamplin.  32  Gratt  314;  Duff^er 
V.  Duffg-er,  84  Va.  144,  4  S.  E.  Rep.  171 ;  Ropp  v.  Minor, 
83  Gratt  97,  and  note;  Miller  v.  Miller's  Adm'r,  92  Va. 
515,  28  S.  £.  Rep.  891. 
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Mrs.  Shultice,  as  a  part  of  the  estate  she 
received  under  the  will  of  John  Li,  Shultice. 

It  seems  that  Buck  and  others,  creditors 
of  Wroten,  filed  their  bill  in  the  Circuit  court 
of  Spottsylvania,  against  Little  and  Wroten, 
to  have  the  said  deed  of  trust  enforced.  In 
May  1871  the  bill  was  amended  making  Mrs. 
Wroten  a  defendant ;  and  she  and  her  hus- 
band filed  an  answer,  referring*  to  the  will 
of  John  Li,  Shultice,  and  insisting  that 
under  that  will  she  took  a  separate  estate 
which  could  not  be  conveyed  by  her  hus- 
band so  as  to  deprive  her  of  her  rights. 

It  appears  that  at  the  date  of  John  I/. 
Shultice's  will,  Mrs.  Wroten,  then  RoUow, 
was  about  twenty  years  old,  and  the  other 
children  of  Mrs.  Genther  were  two  daugh- 
ters, of  the  age  respectively,  of  ten  and 
three  years,  and  two  sons  of  eight  and  six 
years. 

The  cause  came  on  to  be  heard  on  the  6th 
of  December  1871,  when  the  court  held  that 
the  farm  called  **Gunnery  Hall"  was  the 
separate  estate  of  Mrs.  Wroten,  and  that 
she  was  entitled  to  hold  it  freed  from  any 
claim  of  the  trustee  under  the  deed  of  trust 
from  Wroten.  And  from  this  decree  the 
plaintiffs  applied  to  this  court  for  an  appeal ; 
which  was  allowed. 

Marye     &     Fitzhugh,     for     the     appel- 
lants. 

252         *L/ittle   and  Wallace,  for  the  appel- 
lee. 

Christian,  J.,  delivered  the  opinion  of 
the  court. 

This  case  presents  a  single  question.  It 
arises  upon  the  proper  construction  to  be 
g-iven  to  the  sixth  clause  of  the  will  of  the 
testator,  John  L.  Shultice,  which  is  in  the 
following  words:  '^All  the  rest  and  residue 
of  my  estate,  of  whatsoever  nature,  kind 
or  description,  not  hereinbefore  disposed  of, 
including  all  my  slaves  and  the  future  in- 
crease of  the  females  thereof,  on  the  death 
or  marriage  of  my  wife,  I  give  and  devise 
to  my  daughter,  Kliza  Ann  Genther,  and 
her  children,  including  her  child  by  her  first 
husband,  Wm.  Rollow,  dec'd,  to  and  for  her 
and  their  sole  and  separate  use  and  benefit, 
and  not  to  be  subject  to  or  liable  in  any 
w^ay  whatsoever  for  the  debts  of  her  hus- 
band, Henry  D.  Genther." 

According  to  the  facts  agreed,  at  the  tes- 
tator's death,  his  daughter,  Eliza  Ann  Gen- 
ther, had  five  children,  three  daughters  and 
two  sons,  one  of  the  daughters  by  a  former 
marriage  being  about  twenty  years  old,  the 
other  two  being  ten  and  three  years  old 
respectively,  and  the  two  sons  aged  respec- 
tively six  and  eight  years.  The  first  named 
daughter,  Sarah  W.  Rollow,  intermarried 
with  George  W.  Wroten  in  the  year  1850. 
Suit  was  brought  in  the  Circuit  court  of 
Spotsylvania  to  subject  the  property  devised 
to  Sarah  Rollow  by  her  grandfather,  under 
the  sixth  clause  of  his  will  above  quoted, 
to  the  debts  of  her  husband,  George  W. 
Wroten,  which  property  it  seems  was  con- 
veyed by  Wroten  to  Wm.  A.  I/ittle,  trustee, 
to  secure  certain  creditors  of  said  Wroten. 


The   Circuit   court   held,  '*that  under  the 

sixth  clause  of  the  will  of  her  grandfather, 

John  L.  Shultice,  the   defendant,  Sarah  W. 

Wroten,  took   the    property   thus  devised  to 

her,  for  her  sole  and  separate  use  and 

253  benefit  *and    freed    from  all  liability 
for   the    debts   of   her   husband;  and 

that  *Gunnery  Hall,'  which  is  part  of  said 
devise,  is  the  separate  estate  of  the  said 
Sarah  W.  Wroten,  and  was  not  lawfully 
conveyed  to  said  Little,  trustee,  by  the  said 
deed  of  the  16th  of  May  1861 ;  and  that  said 
Sarah  W.  Wroten  is  entitled  to  hold  and 
enjoy  it,  freed  from  any  claim  of  said  trus- 
tee under  said  deed  of  trust. ' '  P*rom  this 
decree  an  appeal  was  allowed  by  this  court. 

The  rule  is  well  settled,  as  is  abundantly 
shown  by  the  authorities  cited  by  the  coun- 
sel for  the  appellant,  to  which  many  other 
cases,  English  and  American,  might  be 
added,  that  courts  of  equity  will  not  deprive 
the  husband  of  his  rights  at  law  unless  the 
words  relied  upon  to  create  a  separate  estate, 
of  themselves  leave  no  doubt  of  the  inten- 
tion to  exclude  him.  Schouller's  Domestic 
Relations  191,  and  cases  there  cited. 

Mr.  Justice  Story  lays  down  the  rule  in 
these  words :  *  'The  purpose'  *  (to  exclude  any 
present  or  future  husband,)  *'must  clearly 
appear  beyond  any  reasonable  doubt ;  other- 
wise the  husband  will  retain  his  ordinary 
legal  and  marital  rights  over  it."  2  Story 
Eq.  {  1381.  See  also,  I/umb  v.  Milnes,  5 
Ves.  R.  517;  Brown  v.  Clark,  3  Ves.  R. 
166;  Rich  v.  Cochell,  9  Ves.  R.  370,  377; 
Massey  v.  Parker,   2  Mylne  A  Keen  R.  174. 

In  the  last  mentioned  case  the  Master  of 
the  Rolls  said:  *'The  cases  require  very 
distinct  and  unequivocal  expressions  to 
create  a  separate  interest  in  the  wife ;  and 
the  husband  is  not  to  be  excluded  except  by 
words  which  leave  no  doubt  of  the  inten- 
tion." In  Tyler  v.  Lake,  2  Russ.  &  Mylne 
183,  Lord  Brougham  said:  '*I  take  the  prin- 
ciple to  be  now  thoroughly  established  that 
courts  of  equity  will  not  deprive  the  hus- 
band of  his  rights  at  law,  unless  thefe  ap- 
pears to  be  a  clear  intention  manifested  by 
the  testator  that   the   husband  should 

254  be  so  *excluded."  The  following 
American  cases,  among  others,  estab- 
lish the  same  doctrine :  Meredith  v.  Owen, 
4  Sneed's  R.  223;  Gilliam  v.  Welch,  4  Dev. 
Law  R.  286;  Ashcraft  v.  Little,  4  Ired.  R. 
134;  Logan  v.  Thrift,  20  Ohio  St.  R.  62. 

Let  us  now  apply  this  rule,  which  must 
be  taken  as  fairly  settled,  to  the  case  be- 
fore us.  The  devise  is  by  the  grand-father 
to  his  daughter  ^^E^liza  Ann  Genther  and 
her  children  *  *  *  to  and  for  her  and 
their  sole  and  separate  use  and  benefit, 
and  not  to  be  subject  to  or  liable  in  any 
way  whatsoever  for  the  debts  of  her  hus- 
band Henry  D.  Genther." 

It  is  clear  that  under  this  clause  there  is 
a  plain  and  distinct  intention  to  exclude  the 
marital  rights  of  the  husband  of  his  daugh- 
ter Eliza  Ann  Genther.  But  is  there  no 
doubt  of  his  intention  to  exclude  the  future 
husbands  of  his  grand-daughters,  none  of 
whom  were  married,  and  two  of  whom  were 
infants   of   very   tender   years?      The    true 
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construction  is,  in  my  opinion,  quite  the 
other  way.  The  testator  is  providing  for 
his  daughter  and  his  grand-children,  some 
of  whom  are  males  and  some  females.  He 
devises  his  property  to  this  family,  males 
and  females,  *to  their  sole  and  separate  use, 
and  not  to  be  subject  to  or  liable  in  any  way 
whatever  for  the  debts  of  Henry  D.  Genther ; 
the  husband  of  his  daughter,  and  the  head 
of  that  family.  It  was  against  his  ( Gen- 
ther's)  debts  and  liabilities  that  he  was 
seeking  to  protect  the  property,  and  secure 
it  for  the  use  of  his  daughter  and  grand- 
children. There  is  no  allusion  made  to  the 
marriage  of  his  g^nd-daughter,  nor  is  there 
any  thing  to  show  that  the  testator  had 
present  to  his  mind  the  right  which  their 
future  husbands  would  obtain  in  their  prop- 
erty. There  are  certainly  in  this  devise 
no  words  of  exclusion  as  to  the  future  hus- 
bands of  his  grandchildren,  while  the 
255  rights  of  the  husband  *of  his  daughter, 
Henry  D.  Genther,  are  excluded  in 
express  terms.  This  shows  that  the  mind 
of  the  testator  was  directed  to  the  exclusion 
of  the  marital  rights  of  his  daughter's  hus- 
band, but  that  no  such  intention  was  man- 
ifested towards  the  future  husbands  of  his 
grand-daughters. 

This  view,  as  to  the  intention  of  the  tes- 
tator, is  strengthened  and  confirmed  by  the 
fact  that,  in  the  third  clause  of  his  will,  in 
which  he  made  a  special  devise  of  a  house 
and  lot  in  the  town  of  Fredericksburg  to  the 
only  one  of  his  grand-daughters  (Sarah 
■JRollow,  now  Mrs.  Wroten,)  who  had  then 
attained  the  marriageable  age,  he  does  not 
exclude  the  marital  rights  of  any  future 
husband  she  might  have,  by  giving  her  a 
separate  estate  in  that  property. 

To  say  the  least  of  it,  and  under  the  es- 
tablished rule  it  is  sufficient  to  say  this, 
that,  looking  to  the  whole  will,  there  does 
not  appear  a  clear  intention  and  decided 
purpose  on  the  part  of  the  testator  to  exclude 
the  marital  rights  of  the  future  husbands 
of  his  grand-daughters. 

In  the  absence  of  such  clear  intention  and 
decided  purpose,  the  marital  rights  of  the 
husband  are  not  excluded  and  must  attach. 

We  are  therefore  of  opinion  that  the  decree 
of  the  Circuit  court  of  Spotsylvania  must 
be  reversed. 

Decree  reversed. 


256        *Rode8'  Adm'r  v.  Redes  &  als. 
January  Term,  1874,  Richmond. 

Covenant— Equity— When  Jurtodlctlon.*— There  Is  a 

Joint  covenant  by  four  to  pay  to  R  1900  a  year  for 
her  life.  To  secure  which  annual  payment  each 
was  to  execute  his  bond  with  surety,  binding  him 
to  pay  175  a  year;  but  this  is  not  done:  nor  is  the 
annuity  paid  to  her.  After  the  death  of  R,  one  of 
the  four  Joint  oblicrors  qualified  as  her  administra- 

♦Covenant— Equity  — When    Jurisdiction.— See   on 

this  point,  Spooner  v.  Hilbish,  92  Va.  SS8.  28  S.  E.  Rep. 
751.  citincT  the  principal  case.  See  also,  Booth  v.  Kin- 
sey,  8  Gratt  6Q0,  and  Ralphsnyder  v.  Ralphsnyders, 
17  W.  Va.  87. 


tor  with  the  will  annexed,  and  then  files  his  bill  in 
equity  affainst  the  obligors  to  recover  the  amount 
due  to  her.  The  administrator  beinsr  one  of  the 
obliffors  could  not  sne  the  others  at  law,  and  there- 
fore the  court  of  equity  has  Jurisdiction  to  enforce 
the  payment  of  the  money. 

In  July  1870  William  W.  McClung,  admin- 
istrator with  the  will  annexed  of  Sally  P. 
Rodes,  deceased,  filed  his  bill  in  the  Circuit 
court  of  Nelson  county  against  James  £. 
Rodes,  William  I/.  Williams,  himself,  and 
James  M.  Harris,  executor  of  Charles  Rodes, 
deceased,  in  which  he  set  out  that  John  H. 
Rodes,  of  that  county,  died  leaving  a  will, 
by  which  he  gave  to  his  widow,  the  testa- 
trix of  the  plaintiff,  for  life,  the  land  on 
which  he  lived,  and  another  tract,  and  also 
certain  personal  property ;  and  at  her  death 
he  gave  the  same  to  his  four  children,  two 
of  whom  plaintiff  and  William  I/.  WilUams 
had  married ;  that  after  the  death  of  said 
John  H.  Rodes,  Mrs.  Rodes  entered  into  an 
agreement  under  seal,  which  he  exhibits 
with  his  bill,  with  the  two  sons  of  the  tes- 
tator, the  plaintiff  and  said  Williams,  by 
which  she  released  her  life  interest  in  the 
property  given  to  her  for  her  life,  to  them, 
in  consideration  of  which  they  cove- 
nanted to  pay  to  her  $300  per  annum, 
257  *for  her  life,  the  first  payment  to 
commence  on  the  25th  of  September 
1856;  to  secure  which  annual  payment  each 
legatee  was  to  execute  to  her  a  bond  with 
security  approved  by  her,  obliging  himself 
to  pay  her  annually  during  her  natural  life, 
the  one-fourth  part  of  said  annuity,  being 
seventy -five  dollars,  the  first  payment  to 
commence  on  the  said  25th  of  September 
1856. 

The  bill  further  states  that  the  said  Sally 
P.  Rodes  fully  complied  with  this  covenant 
on  her  part ;  but  that  the  said  bonds  were 
not  executed  by  any  of  the  other  parties ; 
nor  were  the  said  annual  sums  of  $300,  or 
any  part  of  them,  paid  by  them  to  her. 
That  she  died  on  the  9th  of  February  1867, 
having  made  her  will,  which  was  duly  ad- 
mitted to  probate,  and  the  plaintiff  qualified 
as  her  administrator  with  the  will  annexed. 
And  making  himself  as  one  of  the  parties 
to  the  covenant,  Williams,  James  B.  Rodes 
and  Harris  as  ex' or  of  Chas.  Rodes,  parties 
defendants,  he  asked  that  all  proper  accounts 
should  be  taken,  that  he  might  have  a  de- 
cree against  the  defendants  for  the  amount 
of  the  said  annuity,  with  interest,  and  for 
general  relief. 

Williams  alone  appeared.  He  demurred 
to  the  bill  on  the  ground  that  the  plaintiff 
had  a  complete  and  effectual  remedy  at  law. 
He  also  answered ;  but  it  is  not  necessary 
to  state  his  grounds  of  defence. 

The  cause  came  on  to  be  heard  on  the  15th 
of  September  1870,  when  the  court  sustained 
the  demurrer,  and  dismissed  the  bill,  with 
costs.  And  the  plaintiff  thereupon  applied 
to  this  court  for  an  appeal ;  which  was  al- 
lowed. 

Dameale,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 
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Anderson,  J. ,  delivered  the  opinion  of  the 
court. 

258  *The  covenant  is  a  joint  one,  to  pay 
to  Mrs.  Sally  P.  Rodes,  annually  dur- 

ing*  her  life,  in  consideration  of  her  relin- 
quishing her  life  estate,  three  hundred 
dollars.  The  provision  that  each  of  the 
four  covenantors,  in  order  to  secure  the 
payment  of  the  $300  annually,  should  exe- 
cute their  bonds  to  her  severally,  with  se- 
curity for  the  payment  annually  of  $75  each, 
does  not  release  them  from  the  joint  obli- 
g'ation,  at  least  until  that  was  done,  until 
each  of  the  four  obligors  had  executed  his 
bond  with  security,  as  provided.  That  not 
having  been  done,  the  joint  obligation  to 
pay  $300  annually  is  a  subsisting  one. 

Mrs.  Rodes  might,  in  her  life  time,  have 
maintained  an  action  at  law  against  them 
jointly  upon  the  covenant;  but  since  her 
death,  one  of  the  joint  covenantors  being 
her  personal  representative,  he  could  not 
maintain  an  action  at  law  upon  the  cove- 
nant ;  because  it  being  joint,  an  action  of 
covenant  could  only  be  maintained  against 
them  jointly,  and  he  was  one  of  them.  It 
is  clear  that  at  common  law  a  party  can  not 
sue  himself,  either  alone  or  in  conjunction 
with  others.  Stor.  on  Part.  {  221.  In  an 
action  by  several,  as  executors,  a  plea  in 
bar  that  the  promises  were  made  by  one  of 
the  defendants,  jointly  with  one  of  the 
plaintiffs,  is  sufficient.  1  Chitty  Plead. 
Marg.  p.  26,  citing  2  Bos.  &  Pul.  R.  124. 
Upon  the  technical  principles  of  the  com- 
mon law,  no  person  can  maintain  a  suit 
ag-ainst  himself,  or  against  himself  and 
others.  The  objection  is  at  law  a  complete 
bar  to  the  action.     1  Stor.  Eq.  Juris.  {  679. 

But  in  equity  there  is  no  difficulty.  It  is 
sufficient  that  all  parties  in  interest  are 
before  the  court,  either  as  plaintiffs  or  de- 
fendants. They  need  not,  as  at  law,  be  on 
the  opposite  sides  of  the  record.  Ibid.  { 
680.  Although  in  such  cases  •  there  is  no 
remedy  at  law,  yet  in  equity  an  appropriate 
remedy     may    and    will    be    granted 

259  whenever  *it  is  ex  equo  et  bono  nec- 
essary  and   proper.     Stor.  on  Part.  { 

222;  2  Bos.  &  Pul.  124;  6  Taunt  605. 

The  court  is  therefore  of  opinion,  that  a 
bill  in  equity  was  the  proper  remedy  of  the 
administrator  cum  testamento  annexo,  of 
Mrs.  Sally  P.  Rodes  to  enforce  the  joint 
covenant  in  which  he  was  one  of  the  cove- 
nantors; and  that  it  was  error  to  sustain 
the  demurrer  and  to  dismiss  the  plaintiff's 
bill  for  want  of  jurisdiction,  which  is  the 
only  point  in  the  case. 

The  court  is  of  opinion,  therefore,  to 
reverse  the  decree  of  the  Circuit  court,  and 
remand  the  cause  for  further  proceedings 
to  be  had  therein  in  conformity  with  this 
opinion. 

Since  this  opinion  was  written,  my  atten- 
tion has  been  called  by  J.  Staples  to  the 
decision  of  this  court  in  Booth  v.  Kinsey, 
8  Gratt.  560,  by  which  we  are  fully  sus- 
tained.    See  J.  Moncure's  opinion,  p.  562. 

Decree  reversed. 


260  «Puryear  &  als.  v.  Cabell  &  als. 

January  Term,  1874,  Richmond. 

Wills.— w  died  In  1857.    By  his  will  lie  pave  his  estate 
to  his  wife  W,  for  her  life,  to  be  used  and  controlled 
by  her  at  her  entire  discretion;  but  as  certain  of 
his  children,  named,  came  of  a?e  or  married  she 
was  at  liberty  to  give  them  or  either  of  them,  as 
also  his  daufirhter  Mrs.  C,  such  part  of  his  estate  as 
she  could  conveniently  spare,  she  to  be  the  sole 
Judcre  of  it.    And  at  her  death  he  fave  his  estate 
equally  amonsr  his  children  named,  each  of  whom 
was  to  account  for  what  they  ha<9  or  mi? ht  receive. 
In  1858  W  has  a  tract  of  land  and  a  number  of  slaves 
divided  and  valued,  to  allot  a  part  to  each  to  whom 
she  was  authorized  to  make  advancements,  and 
she  conveys  and  delivers  one  of  the  parts  to  each 
of  said  child  ren  except  Mrs.  C.    Her  part  is  retained 
by  W  untllJanuary  18fl5,  when  it  Is  delivered  to  the 
ffuardian  of  Mrs.  C's  children,  she  beinsr  then  dead. 
In  dlvidinfir  the  estate  on  the  death  of  W,  Held: 
I.  Same— AdvaaceoMoU.*— The  advancements  made 
to  the  children  in  1858  are  to  be  taken  at  the  val- 
uation then  put  upon  them,  but  without  interest 
durlufirW's  life, 
a.  Same— Sune.— The    advancements  to  Mrs.   C's 
children  is  to  be  valued  as  at  the  time  it  was 
delivered  to  their  cruardian. 
3-  Sune— Same— Time  of  Valuation.— The  slaves  in 
this  lot  were  not  then  free,  and  are  to  be  valued 
at  what  they  were  then  worth  to  the  children  of 
Mrs.  C. 
4.  Same— Same.— The  husband  of  one  of  the  chil- 
dren havingr  cut  timber  off  another  tract,  which 
he  and  W  intended  should  be  accounted  for,  its 
value  is  to  be  charged  to  him  and  his  wife  in  the 
division. 

Nathaniel  Wilson,  late  of  Pittsylvania 
county,  departed  this  life  in  1857,  having 
made  his  will,  which  was  duly  admitted  to 
probate  in  the  County  court  of  said  county. 
In  the  second  clause  of  his  will  he  says : 
'* After  the  payment  of  my  debts  I  lend  unto 
my  beloved  wife,  Winefred  H.  for  and 

261  during  her  natural  life,  and  to  *be  by 
her,    held,    used,   possessed,   enjoyed, 

managed  and  controlled  at  her  entire  dis- 
cretion, the  whole  of  the  residue  of  my 
estate,  both  real  and  personal,  of  whatso- 
ever nature  or  kind,  subject  however  to  the 
exceptions  and  bequests  herein  after  men- 
tioned: but  as  my  children,  George,  Ann 
Eliza,  Nathaniel,  Virginia,  Indiana,  Wine- 
fred, Maria  Louisa  and  Agnes,  become  of 
age  or  marry,  my  said  wife  is  at  liberty  to 
give  them  or  either  of  them,  as  well  as  to 
my  daughter  Mary  C.  Cabell,  wife  of  John 
Roy  Cabell,  such  part  of  my  estate  as  she 
may  think  she  can  conveniently  spare,  she 
being  the  sole  judge  of  it  in  every  respect.'' 
After  devising,  to  his  son  George  a  piece 
of  land  and  an  island  and  ferry  attached  at 
Danville,  to  his  daughter  Agnes,  a  place 
called  Reed  Island,  in  the  fifth  clause  of  the 
will    he    says:  **At    the    death    of  my  said 

*Wills— Advancements.— See  Cabells  v.  Puryear,  27 
Gratt.  902,  and  note:  and  see  Kyle  v.  Conrad,  25  W.  Va. 
780:  Beidler  v.  Beidler,  87  Va.  302,  12  S.  E.  Rep.  763; 
and  West  V.  Jones,  85  Va.  820,  8  S.  E.  Rep.  468,  all  citing 
the  principal  case.  See  also.  Code  Va.  1887,  ff  2822- 
2561. 


V  R,  24  Gratt— 7 


97 


24GRATT. 


Virginia  Reports,  Annotated. 


262,  263,  264 


wife,  I  wish  the  whole  of  my  estate,  both 
real  and  personal,  to  be  equally  divided  be- 
tween my  following"  named  children,  to  wit ; 
Mary  I/.  Baptist,  wife  of  Richard  B.  Bap- 
tist, Isabella  6.  Lumpkin,  wife  of  Henry 
I/umpkin,  Martha  C.  Cabell,  wife  of  John 
Roy  Cabell,  George,  Ann  Eliza,  Nathaniel, 
Virginia,  Indiana,  Winefred,  Maria  L/Ouisa 
and  Agnes,  to  them  and  their  heirs  forever, 
such  of  them  as  have  already  received  or 
may  hereafter  receive  a  part  of  my  estate 
to  account  for  it  upon  a  division,  except  that 
my  son  George  is  not  to  account  for  the 
ferry  and  land  attached  thereto,  and  the 
share  of  my  daughter  Martha  is  to  be  sub- 
ject to  the  trust  hereinafter  mentioned.  By 
a  subsequent  clause  the  testator  directed 
that  the  share  of  Mrs.  Cabell  should  be 
vested  in  trustees  for  her  separate  use  for 
her  life,  and  at  her  death  to  be  divided 
among  her  issue.  Mrs.  Wilson  was  ap- 
pointed an  executrix  of  the  will  and  quali- 
fied as  such. 

In  1858  Mrs.  Wilson,  being  willing  to  dis- 
tribute a  part  of  the   property,  a  bill 

262  was  filed  for  the  purpose  of  *carrying 
this  purpose  into  effect,  and  commis- 
sioners were  appointed  to  make  the  division. 
These  commissioners  proceeded  to  act,  and 
divided  the  land,  assigning  one  of  the 
shares  to  each  of  the  parties  mentioned  in 
the  second  clause  of  the  will,  each  share  of 
the  land  being  valued,  the  lowest  at  $8,490, 
and  the  highest  at  $9,000.  But  before  the 
court  acted  upon  the  report,  John  R.  Cabell 
who  acted  for  his  wife,  objected  to  the  di- 
vision, and  nothing  further  was  done  in 
that  case. 

The  proceedings  in  the  suit  having  been 
stopped,  Mrs.  Wilson  proceeded  in  Septem- 
ber 1858,  to  divide  the  land  which  had  been 
divided  and  valued  by  the  commissioners, 
and  certain  slaves  which  were  aivided  and 
valued  by  three  persons  selected  by  her, 
among  the  children  of  Nathaniel  Wilson 
mentioned  in  the  second  clause  of  his  will; 
(the  lots  of  the  slaves  were  valued  at  from 
$3,750  to  $3,900;)  and  she  conveyed  the  sev- 
eral lots  of  land  to  these  several  children, 
except  Mrs.  Cabell;  and  she  also  delivered 
the  slaves  allotted  to  each  of  them;  with 
the  same  exception.  She  retained  in  her 
possession  the  land  and  slaves  allotted  to 
Mrs.  Cabell,  until  January  1865,  when  Mrs. 
Cabell  having  died,  she  delivered  but  did 
not  convey,  the  land  and  slaves  allotted  to 
Mrs.  Cabell,  except  one  slave  who  had  died, 
to  John  R.  Cabell  as  guardian  of  Mrs. 
Cabell's  children. 

Mrs.  Wilson  died  about  1867 ;  and  in  May 
1868  Mrs.  Puryear  by  her  next  friend,  in- 
stituted this  suit  for  a  division  and  distri- 
bution of  the  estate  of  her  father  Nathaniel 
Wilson,  making  the  other  parties  interested 
defendants  in  the  case.  In  November  1868 
a  decree  was  made  in  the  cause  directing  a 
commissioner  to  take  an  account  of  all  and 
every  advancement  made  to  the  children  of 
Nathaniel  Wilson  mentioned  in  the  fifth 
clause  of  his  will ;  and  he  was  directed  to 
report  the  amount  and  estimated  value 

263  of  all  the  real  estate  which  *the  widow 


Mrs.  Wilson  left  undisposed  of  at  her 
death. 

The  commissioner  made  his  report,  and 
the  disputed  questions  arising  on  that  report, 
were  as  to  the  value  of  the  advancements 
made  to  Mrs.  Cabell's  children :  when  the 
advancement  of  land  and  slaves  made  by 
Mrs.  Wilson  to  the  other  parties  were  to  be 
valued;  and  whether  Mrs.  Puryear  should 
be  charged  with  the  value  of  wood  taken  by 
her  husband  from  the  land  remaining  in 
the  possession  of  Mrs.  Wilson,  and  sold  by 
him.  Upon  this  last  question  there  was  no 
doubt  that  Puryear  took  and  sold  the  wood ; 
and  though  the  witnesses  put  very  different 
estimates  upon  it,  the  commissioner  fixed 
it  at  $1,000.  This  court  was  of  opinion  that 
the  evidence  showed  that  Puryear  and  Mrs. 
Wilson  intended  the  wood  to  be  an  advance- 
ment. 

The  evidence  showed  that  the  land  which 
had  been  set  apart  for  Mrs.  Cabell,  was 
deteriorated  in  value  from  several  causes, 
between  the  time  of  its  valuation  by  the 
commissioners  and  the  time  of  its  delivery 
to  the  children  of  Mrs.  Cabell.  The  com- 
missioner took  the  appraised  value  of  the 
land  in  1858,  $9,000,  and  deducted  the  esti- 
mated injury  to  it  at  $1,800,  and  also  for 
interest  six  years  that  the  property  was 
retained  by  Mrs.  Wilson  $1,200,  making 
$3,016.67,  and  reported  the  advancement  at 
$5,983.33.  The  slaves  received  by  John  R. 
Cabell  for  his  children  were  valued  in  Con- 
federate money  as  at  the  time  they  were 
received,  at  $18,000,  which  was  reduced  to 
current  funds  at  the  rate  of  fifty-five  for 
one,  making  $327.27. 

There  were  exceptions  to  the  report  rais- 
ing the  questions  before  mentioned.  And 
the  cause  came  on  to  be  heard  on  the  21st 
of  March  1870,  When  the  court  held  that  the 
value  of  the  advancements  made  by  Mrs. 
Wilson  to  the  devisees  respectively,  was  to 
be  ascertained  as  of  the  time  the  ad- 
vancefiients  were  respectively  made 
264  *to  and  received  by  them;  and  that 
the  commissioner  erred  in  the  mode 
of  arriving  at  the  value  of  the  land  deliv- 
ered to  Mrs.  Cabell's  children.  And  the 
court  taking  the  estimates  of  witnesses  as 
to  its  value,  and  scaling  these  estimates 
according  to  the  gold  value  of  Confederate 
money  in  January  1865,  ascertained  the 
value  of  the  land  by  this  process,  to  be  eight 
dollars  per  acre,  or  $2,400  for  the  whole 
tract.  As  to  the  slaves  the  court  held  that 
in  January  1865  by  the  constitution  and 
laws  of  the  State  the  slaves  were  free,  or  if 
not  they  were  of  no  value  to  the  children  of 
Mrs.  Cabell,  but  rather  an  expense.  And 
Mrs.  Puryear  was  held  chargeable  with  the 
value  of  the  wood  sold  by  her  husband :  And 
the  report  was  recommitted.  From  this 
decree  Mrs.  Puryear  by  her  next  friend 
Mary  L/.  Baptist,  and  others  of  the  devisees 
applied  to  this  court  for  an  appeal ;  which 
was  allowed. 

J.  Alfred  Jones  and  Grattan,  for  the  ap- 
pellants. 

Ould  &  Carrington,  for  the  appellees. 


98 


24  QRATT. 


PURYKAR  A  AI«S.  V,  CaBBI.I«  &  AI«S. 


266,  266,  267 


Staples,  J.,  delivered   the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  rendered 
bY  the  Circuit  court  of  Pittsylvania  county. 
The  parties  to  the  controversy  are  the  lega- 
tees and  devisees  of  Nathaniel  Wilson  de- 
ceased. The  questions  to  be  decided  grow 
out  of  a  contest  as  to  the  true  interpretation 
of  the  testator's  will,  and  a  proper  division 
of  his  estate.  Mr.  Wilson,  by  his  will  exe- 
cuted on  the  3rd  of  December  1847,  and  ad- 
mitted to  probate  in  October  1857,  gave  to 
his  wife  for  life,  subject  to  certain  bequests 
in  said  will  contained,  all  his  real  and  per- 
sonal estate,  to  be  held,*  controlled  and 
managed  by  her  at  her  entire  discretion ; 
and  he  authorized  her,  as  her  children  be- 
came of  age  or  married,  to  give  them 
265  or  either  of  them,  including  *Mr8. 
Martha  C.  Cabell,  such  part  of  her 
estate  as  she  might  think  she  could  conven- 
iently spare ;  she  being  the  sole  judge  of  it 
in  every  respect.  At  the  death  of  his  wife, 
he  directed  the  whole  of  his  estate  to  be 
equally  divided  among  his  children ;  such 
of  them  as  had  already  received,  or  who 
might  thereafter  receive,  any  part  of  his 
estate,  to  account  for  it  upon  a  division. 

In  conformity  with  the  authority  thus 
vested  in  her  by  the  will,  Mrs.  Wilson,  in 
the  month  of  September  1858,  divided  among 
the  children  a  valuable  tract  of  land  be- 
longing to  the  estate ;  and  in  December  of 
the  same  year  she  distributed  among  the 
same  parties  a  large  number  of  slaves. 
Mrs.  Cabell,  however,  was  not  permitted  to 
participate  in  this  division.  Her  share,  or 
supposed  share,  both  in  land  and  slaves 
was  designated  and  set  apart  by  the  persons 
acting  as  commissioners,  but  they  were 
retained  by  Mrs.  Wilson  in  her  own  posses- 
sion, used  and  enjoyed  by  her  until  January 
1865,  when  after  the  death  of  Mrs.  Cabell, 
both  land  and  slaves  were  placed  in  the 
possession  of  the  guardian  of  the  children. 
In  the  mean  time,  however,  one  of  the  slaves 
thus  designated  had  died,  and  the  land  had 
from  various  causes  been  much  injured  and 
greatly  diminished  in  value;  so  that  the 
share  or  portion  received  by  Mrs.  Cabell's 
representatives  was  not  equal  to  that  re- 
ceived by  either  of  the  legatees  and  devisees 
of  Mrs.  Wilson's  estate.  It  is  very  clear 
that  thus  far  gross  injtTstice  has  been  done 
Mrs.  Cabell  in  the  division  of  the  estate. 
The  main  controversy  between  the  parties 
is  as  to  the  mode  and  manner  of  the  redress 
to  be  adopted  by  the  court. 

There  can  be  no  serious  question  but  that 
the  division  of  the  estate  made  by  Mrs. 
Wilson  in  1858  constituted  an  advancement 
to  each  of  the  children  participating  in  that 
division.  It  is  equally  clear  that  the 
266  value  of  the  ^advancement  must  be 
accounted  for  at  the  time  it  was  made. 
This  is  the  general  rule,  and  there  is  noth- 
ing in  the  circumstances  of  this  case  to 
justify  a  departure  from  it.  The  division 
of  the  land  was  first  made  under  a  decree  of 
the  Circuit  court ;  but  objection  being  made 
the  decree  was  set  aside   and  the   suit  dis- 


missed. Mrs.  Wilson,  however,  persisted 
in  her  purpose  of  having  a  division,  which 
was  formally  and  regularly  made,  and  a 
deed  of  release  executed  by  her  and  accepted 
by  the  donees.  They  were  put  in  possession 
of  their  respective  portions,  and  they  or 
their  alienees  have  ever  since  been  in  the 
enjoyment  of  the  rents  and  profits.  They 
would  have  been  entitled  to  any  benefit  re- 
sulting from  an  appreciation  of  their  re- 
spective estates,  and  they  must  be  content 
to  submit  to  any  loss  arising  from  the  de- 
preciation. The  same  rules  must  apply  to 
the  slaves.  The  division  and  allotment 
were  regularly  made,  the  legatees  were 
placed  in  the  possession  of  their  respective 
portions  by  Mrs.  Wilson,  and  they  were 
ever  thereafter  regarded  as  the  absolute 
owners,  exercising  complete  dominion -over 
the  slaves,  enjoying  all  the  advantages  of 
their  increase  and  their  services,  under  a 
title  unquestioned  and  unquestionable.  This 
view  is  fully  sustained  by  the  will  of  the 
testator.  He  authorized  Mrs.  Wilson  to 
give  to  his  children  or  either  of  them  such 
portion  of  his  estate  as  she  could  conven- 
iently spare.  It  was  not  his  intention  that 
what  was  so  given  by  her  should  ever  be 
returned;  unless  perhaps,  indeed,  it  might 
be  essential  to  an  equal  division  of  his 
estate ;  but  that  the  part  received  should  be 
accounted  for  upon  a  final  division.  It  is 
difficult  to  imagine  a  stronger  case  for  the 
application  of  the  rule  fixing  the  liability 
for  the  value  of  the  advancement  when 
made. 

In  regard  to  the  charge  of  interest  upon 
the  advancements,  no  exception  was 
267  taken  in  the  court  below  to  the  ^report 
of  the  commissioner  for  the  failure  to 
allow  it ;  and  it  may  be  a  question  how  far 
it  is  competent  to  urge  the  objection  for  the 
first  time  in  this  court. 

However  this  may  be,  the  general  rule  is, 
that  the  legatee  or  distributee  is  to  be 
charged  with  the  value  of  the  advancement 
without  interest.  There  is  nothing  in  the 
will  of  Mr.  Wilson  or  the  circumstances  of 
this  case  which  requires  the  application  of 
a  different  rule. 

In  the  next  place,  it  is  very  clear  that 
Mrs.  Cabell  was  not  advanced  along  with 
the  other  children  in  1858.  The  mere  act 
of  designating  a  tract  of  land  and  a  lot  of 
slaves  as  hers,  did  not  constitute  an  ad- 
vancement in  any  sense  of  the  word.  It 
gave  her  no  title  to  or  control  of  the  prop- 
erty. It  was  never  placed  in  her  possession, 
nor  did  she  ever  receive  the  slightest  benefit 
from  it.  It  cannot  be  regarded  as  a  present 
advancement,  because  there  was  no  posses- 
sion so  as  to  bestow  immediate  enjoyment 
or  opportunity  of  enjoyment ;  nor  could  it 
operate  as  a  future  advancement,  because 
the  gift  was  not  executed.  If  Mrs.  Wilson 
had  died  without  perfecting  it  by  a  delivery 
of  the  possession,  Mrs.  Cabell  would  have 
had  no  valid  claim  to  this  or  any  other 
specific  portion  of  the  estate,  but  only  a 
right  to  participate  in  the  undivided  resid- 
uum. And  even  if  it  can  be  regarded  as 
a   future    advancement,    its  value  must  be 
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estimated  at  the  time  the  gift  substantially 
took  effect,  which  was  in  January  1865.  The 
real  difficulty  lies  in  fixing  a  rule  by  which 
such  value  may  be  fairly  ascertained.  As 
a  general  rule,  the  price  which  property 
commands  in  market  is  the  safest  standard 
of  value.  But  clearly  that  would  not  be  a 
just  standard  in  this  case,  as  applied  to  the 
negroes  received  by  the  children  of  Mrs. 
Cabell  in  January  1865.  The  negroes  re- 
mained'in  their  possession  a  little  over  two 
months ;  when  they  were  emancipated 
268  by  the  results  of  the  war,  and  the  *evi- 
dence  tends  strongly  to  show  that 
during  this  time  they  were  of  but  little  serv- 
ice to  the  children.  Taking  into  consid- 
eration the  time  when  this  advancement 
was  made,  and  the  circumstances  attending 
the  transaction,  it  would  be  grossly  unjust 
to  the  infants  to  charge  them  with  eighteen 
thousand  dollars,  the  market  value  of  the 
neg^roes,  and  then,  by  reducing  that  to  gold, 
to  hold  them  responsible  for  the  amount 
thus  ascertained. 

On  the  other  hand,  the  Circuit  court  erred 
in  holding  that  the  negroes  had  ceased  to 
be  slaves  in  Jan.  1865.  They  were  recog- 
nized as  slaves  by  the  Constitution  and  laws 
in  force  at  that  time  in  all  this  region  of 
Virginia.  They  were  received  and  employed 
as  slaves  by  the  guardian,  until  the  termi- 
nation of  the  war,  and  though  of  little  real 
value  or  service  to  the  parties,  whatever  it 
was,  ^hey  must  be  charged  with  it. 

So  far  tis  the^laitd  is  concerned,  the  same 
observations  apply  to  some  extent.  For 
reasons  too  obvious  to  mention,  it  would 
not  be  just  to  the  other  legatees  to  estimate 
the  value  in  Confederate  currency  and  to 
charge  the  children  with  the  gold  value  of 
such  currency.  It  must  be  admitted  there 
is  always  some  difficulty  in  adopting  a 
standard  by  which  to  assess  the  value  of 
real  estate  during  the  existence  of  the  war, 
especially  at  the  period  immediately  pre- 
ceding the  close  of  the  struggle.  The  diffi- 
culty is,  however,  more  apparent  than  real ; 
as  will  be  seen  by  reference  to  the  history 
of  a  number  of  cases  decided  by  this  court. 
Meredith  v.  Salmon,  21  Gratt.  762;  Pharis 
V.  Dice,  Ibid.  363;  Kraker  v.  Shields,  20 
Gratt.  377. 

It  is  no  more  difficult  to  ascertain  the 
value  of  a  tract  of  land  in  the  present  cur- 
rency in  January  1865,  than  in  May,  or 
August,  or  September  of  that  year.  Ac- 
cordingly, I  think  the  commissioner  should 
have  been  directed  to  estimate  in  the 
269  present  currency  the  value  of  *the 
tract  in  question  at  the  time  it  was 
turned  over  to  the  children  by  Mrs.  Wilson ; 
and  for  that  value  they  should  be  held  ac- 
countable. Without  intending  to  express 
any  decided  opinion  upon  the  subject,  the 
weight  of  the  evidence  indicates  that  the 
Circuit  Judge  somewhat  underrated  the  value 
of  the  land  in  fixing  it  at  eight  dollars  per 
acre.  As,  however,  the  report  of  the  com- 
missioner has  to  be  reformed  in  other  re- 
spects, the  parties  will  have  an  opportunity, 
if  they  desire  it,  of  adducing  additional 
testimony  upon  this  point. 


The  only  remaining  matter  for  considera- 
tion is  in  respect  to  the  charge  against  Mrs. 
Puryear  for  timber  taken  by  her  husband 
from  lands  belonging  to  the  estate. 

It  is  very  clearly  proved  that  Puryear, 
with  the  consent  of  Mrs.  Wilson,  appropri- 
ated to  his  own  use  large  quantities  of  this 
timber ;  that  it  was  received  by  him  and  his 
wife  as  an  advancement,  and  was  so  re- 
garded by  Mrs.  Wilson  and  the  Circuit 
court  was  entirely  correct  in  so  treating  it. 

For  the  errors  already  adverted  to  in  re- 
gard to  the  valuation  of  the  land  and  slaves, 
the  decree  must  be  reversed  and  the  case 
remanded  for  fu^her  proceedings  in  con- 
formity with  the  views  herein  expressed; 
but  in  every  other  respect  is  affirm^. 

'  The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  negroes  delivered  to  the  guardian  of 
the  appellees,  the  children  of  Martha  C. 
Cabell,  dec*d,  in  January  1865,  were  slaves 
at  the  time  of  such  delivery,  recognized  as 
such  by  the  Constitution  and  laws  then  in 
operation,  and  so  treated  and  used  by  the 
said  guardian  until  the  close  of  hos- 
270  tilities.  *The  Circuit  court  therefore, 
erred  in  holding  they  were  not  the 
subject  of  advancement.  And  although  the 
said  appellees  were  not  liable  for  the  market 
price  of  said  slaves,  estimated  in  Confed- 
erate currency  reduced  to  gold,  as  reported 
by  the  commissioner,  they  are  chargeable 
with  the  fair  value  of  said  slaves,  or  for 
their  services  during  the  period  they  were 
under  the  control  of  said  guardian.  The 
Circuit  court  ought  to  have  directed  an  en- 
quiry by  its  commissioner,  with  the  view 
to  ascertain  the  sum  or  amount  properly 
chargeable  against  the  said  appellees  upon 
the  basis  herein  indicated;  the  evidence 
not  warranting  the  opinion  of  the  said  Cir- 
cuit court  that  said  slaves  were  practically 
of  no  value,  but  rather  an  expense  to  the 
infant  children. 

The  court  is  further  of  opinion,  that  the 
tract  of  land  received  by  the  guardian  of 
the  infant  appellees  in  January  1865,  con- 
stitutes an  advancement  as  of  that  date,  to 
be  accounted  for  by  them  at  its  then  exist- 
ing value.  The  Circuit  court,  however, 
erred  in  fixing  the  price  to  be  paid  by  the 
appellees  at  eight  dollars  per  acre;  that 
estimate,  according  to  the  weight  of  the 
evidence,  being  below  the  real  value  of  the 
tract.  In  the  present  aspect  of  the  case,  it 
is  not  deemed  advisable  for  this  court  to 
indicate  any  opinion  as  to  what  precise 
sum  is  chargeable  upon  the  appellees  in 
this  respect.  The  whole  subject  is  pecu- 
liarly proper  for  enquiry  by  a  commissioner 
of  the  court,  upon  the  testimony  already  in 
the  record,  and  such  further  evidence  as  the 
parties  may  desire  to  adduce.  The  com- 
missioner should  be  directed  to  enquire  into 
and  report  the  real  value  of  the  tract  in 
question  in  January  1865,  estimated  in  the 
present  currency  of   the  country,   and  with 
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that  amount    the    said   appellees  should  be 
charg-ed. 

The  court   is  of  opinion  that  there  is  no 
other  error  in  the  said  decree  than  as  afore- 
said. 
271  *Therefore,   it    is   decreed    and   or- 

dered, that  so  much  of  the  said  decree 
as  is  above  declared  to  be  erroneous,  be 
reversed  and  annulled,  and  the  residue 
thereof  affirmed ;  and  that  the  costs  of  the 
appellants  and  appellees  in  prosecuting  and 
defending  this  suit  respectively,  be  paid 
out  of  the  proceeds  of  the  sale  of  the  land 
decreed  to  be  sold  in  this  case,  by  the  com- 
missioners who  may  make  such  sale.  And 
it  is  ordered  that  the  cause  be  remanded  to 
the  said  Circuit  court  for  further  proceed- 
ing's to  be  had  therein  to  a  final  decree,  in 
conformity  with  the  foregoing  opinion  and 
decree. 

Which  is  ordered  to  t^  certified  to  the  said 
Circuit  court  of  the  town  of  Danville. 


I>ecree  reversed. 
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January  Term,  1874,  Richmond. 


I.  Bond— Interest*— Abend  on  its  face  bears  interest, 
and  is  secured  by  deed  of  trust  on  land,  and  oblisror 
and  obligee  live  near  each  other,  and  within  the 
Confederate  States  darinsr  the  war;  and  sums 
about  eqaal  to  the  interest  upon  the  bond  are  paid 
upon  it  annually  antll  after  the  war.  The  bond  is 
properly  charsreable  with  interest  during  the  war. 

a.  Same— AMi^ment— Equity.— The  bond  is  assigned, 
and  passes  through  numerous  hands,  and  besides 
the  payments  of  interest  there  are  other  payments ; 
the  trustee  having  advertised  the  land  to  be  sold 
under  the  deed  for  the  pasnnent  of  the  balance  of 
the  debt,  the  obligor  may  come  into  a  court  of 
equity  to  ascertain  the  amount  due  upon  the  bond, 
and  who  is  the  owner  of  it 

3.  Same— Seme  Sinie.t— The  court  having  possession 
of  the  case,  may  in  its  discretion,  after  ascertain- 
ing the  amount  due  and  who  is  the  owner  of  the 
bond,  either  dissolve  the  injunction  as  to  the 
amount  due,  and  dismiss  the  bill,  or  may  retain 
the  case  and  have  the  trust  executed  under  its  own 
supervision. 

4.  Same— Same— Same.— The  deed  providing  that  if 
the  debt  is  not  paid  the  land  shall  be  sold  for  cash 
for  enough  to  pay  the  expenses  of  executing  the 
trust,  and  the  amount  due  upon  the  bond,  the  court 
may  appoint  a  commissioner  to  make  the  sale;  but 
must  pursue  the  provision  of  the  deed  as  to  the 
terms  of  sale,  and  sell  for  cash  for  enough  to  pay 
the  expenses  of  sale,  and  the  balance  due  upon  the 
bond,  unless  the  terms  are  altered  with  the  con- 
sent of  the  creditor. 

5.  Same— Same— Same.— The  commissioner  may  at 
the  request  of  the  owner  of  the  land  sell  a  part  of 
it,  if  that  will  bring  enough  in  cash  to  pay  the 
expenses  of  sale,  and  the  balance  due  upon  the 
bond. 

•Bond— Interest.— See  on  this  subject,  monographic 
note  on  "Interest"  appended  to  Fred  v.  Dixon,  27 
Gratt.  641. 

tBond  —  Assignment — Equity.  —  See  Kinports  v. 
Rawson,  36  W.  Va.  287, 15  S.  E.  Rep.  66.  See  also,  Far- 
land  V.  Wood,  85  W.  Va.  458, 14  S.  £.  Rep.  140. 


273  *By  bond  bearing   date   the   26th  of 
March  1852,  Anna  Seigfried  promised 

to  pay  to  Anne  C.  Morris,  guardian  of 
James  M.  Morris,  two  thousand  dollars, 
twelve  months  after  the  date  thereof,  with 
interest  from  the  da^te.  And  by  a  deed  dated 
on  the  next  day,  she  conveyed  to  Wm.  T, 
Gordon  and  Wm.  J.  Robinson,  a  tract  of 
land  containing  seven  hundred  and  five 
acres,  upon  trust  to  secure  the  payment  of 
said  debt.  The  deed  provided  that  upon  the 
failure  to  pay,  on  the  request  of  Anne  C. 
Morris  or  her  representative,  the  said  trus- 
tee, or  either  of  them,  should  proceed  to  sell 
at  public  auction  for  ready  money,  upon  the 
premises,  the  said  tract,  after  advertising 
&c. ,  and  out  of  the  proceeds  pay  to  Anne  C. 
Morris  or  her  representative,  whatever  bal- 
ance of  principal  or  interest  which  might 
be*  then  due  and  unpaid  on  said  bond.  And 
to  pay  the  residue  to  the  said  Seigfried  or 
her  legally  authorized  representatives. 

The  said  bond  was  assigned  by  Mrs. 
Morris  to  James  M.  Morris,  in  April  1856. 
In  1859  he  assigned  it  to  Wm.  J.  Robinson, 
trustee;  and  in  December  1863  Robinson 
assign^  it  to  Richard  O.  Morris.  After  this 
it  passed  through  several  hands,  and  at 
length  came  into  the  possession  of  Dr.  O. 
A.  Crenshaw.  There  are  eleven  endorse- 
ments on  the  bond,  of  credit  by  interest, 
commencing  March  26th  1855,  and  coming 
down  to  March  26th  1868.  There  was  a 
further  payment  of  $240  March  14th  1870, 
and  further  payments  of  $500  on  the  30th  of 
December  1&70  and  $200  on  the  19th  of  Jan- 
uary 1871. 

Wm.  F.  Gordon,  one  of  the  trustees  in  the 
deed  of  trust,  having  advertised  the  land 
for  sale,  and  stating  in  the  advertisement 
that  cash  would  be  required  for  $1,500  and 
the  costs  of  sale,  Mrs.  Seigfried  obtained 
an  injunction  to  prevent  it.  The  grounds 
on  which  she  relied  were,  that  it  was  nec- 
essary to  have  an  enquiry  into  the  amount 
due  upon   the   bond,  and  who  was  the 

274  proper  *person  to   receive  the  money. 
There   was   also    a    charge   of   usury 

against  Crenshaw;  but   it   need   not  be  no- 
ticed further. 

In  October  1871  the  court  made  a  decree 
directing  a  commissioner  to  enquire  and 
report  who  was  the  owner  of  the  bond,  and 
the  persons  through  whom  it  was  acquired ; 
and  also  what  payments  had  been  made 
upon  it. 

The  commissioner  John  M.  White,  made 
his  report,  stating  how  and  by  whom  the 
bond  had  been  transferred,  and  that  Dr.  O. 
A.  Crenshaw  was  then  the  exclusive  owner. 
He  also  made  a  statement  showing  the  pay- 
ments that  had  been  made  upon  it,  as  for 
interest,  which  was  paid  down  to  March 
26th  1870 ;  and  that  afterwards  the  two  pay- 
ments of  $500  and  $200  were  made,  which 
reduced  the  amount  due  on  the  bond  on 
January  1st  1872  to  $1,478.55;  of  which 
$1,3%.62  was  principal.  To  this  report  the 
plaintiif  excepted  because  the  commissioner 
allowed  the  defendant  Crenshaw  interest 
during  the  war. 
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The  cause  came  on  again  to  be  heard  on 
the  23d  of  May  1872,  when  the  court  sus- 
tained the  exception ;  and  held  that  the 
payments  made  during  the  war  should  be 
applied  to  the  principal  of  the  bond,  at  their 
scaled  value.  And  the  x'eport  having  been 
referred  to  the  commissioner,  he  corrected 
it  in  accordance  with  the  directions  of  the 
court,  and  reported  the  balance  due  on  the 
bond  on  January  1st  1872  at  $1,2%.  16,  of 
which  $1,226  49  cts.  was  principal.  And 
the  court  confirmed  the  statement  as  show- 
ing the  true  balance  due  from  the  plaintiff 
to  the  defendant  Crenshaw:  And  holding 
that  the  plaintiff  had  good  cause  for  coming 
into  equity,  refused  to  dissolve  the  injunc- 
tion, and  appointed  special  commissioners 
to  sell  the  tract  of  land  conveyed  by  the 
deed  of  trust  at  public  auction,  on  the 

275  premises,  for  cash  as  to  so  *much  of 
the  purchase  money  as  would  be  suffi- 
cient to  pay  the  expenses  of  sale,  and  for 
the  balance  on  a  credit  of  one  two  and 
three  years,  in  equal  instalments,  with  in- 
terest from  the  day  of  sale ;  the  purchaser 
to  give  bonds  with  good  security  for  such 
instalments,  and  the  title  to  be  retained. 
From  this  decree  Crenshaw  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 

Watson,  for  the  appellant. 

Blakey,  for  the  appellee. 

Moncure,  P. ,  delivered  the  opinion  of  the 
court. 

The  first  error  assigned  by  the  appellant, 
in  the  decree  appealed  from,  is,  that  it  sus- 
tains the  plaintiff's  exception  to  commis- 
sioner White's  report:  the  said  exception 
being,  ^^because  the  commissioner  allows 
defendant  war  interest ;  and,  whilst  not  al- 
lowing war  interest  to  be  charged  on  the 
bond  in  the  proceedings  mentioned  for  the 
period  of  the  late  war,  deducts  from 
the  principal  the  scaled  value  of  the  Con- 
federate money,  which  was  paid  on  account 
of  interest  during  that  time. 

The  said  decree  appealed  from  was  pro- 
nounced on  the  23d  day  of  May  1872,  and 
therefore  the  act  in  force  April  2,  1873,  en- 
titled **an  act  to  amend  and  re-enact  section 
14  of  chapter  187  of  the  Code  of  1860,  Vn  re- 
lation to  interest, ' '  acts  of  Assembly  1872-73, 
page  344,  chap.  353,  does  not  apply  to  this 
case,  and  it  is  unnecessary,  and  would  be 
improper,  to  express  any  opinion  in  regard 
to  the  validity  of  so  much  of  said  act  as 
relates  to  the  remission  of  interest  on  con- 
tracts from  the  17th  day  of  April  1861  to  the 
10th  day  of  April  1865 ;  especially  as  that 
question  is  understood  to  be  involved  in 
other  cases  now  pending  in  this  court. 

Nor  is   it    necessary    to   decide    the 

276  question,    very    much  *and    ably  dis- 
cussed in  this  case,    whether   interest 

on  any  contract,  for  the  period  aforesaid, 
or  any  part  thereof,  can  lawfully  be  remitted 
by  a  court  or  jury,  merely  because  of  the 
existence  of  the  war  during  that  period. 
Both  the  debtor  and  the  creditor  were  citi- 
zens of  the  Confederate  States,  and  resided 


therein,  and  in  the  neighborhood  of  each 
other,  during  the  whole  war. 

There  are  two  plain  and  undeniable  prop- 
ositions, on  which  the  question  involved  in 
the  first  assignment  of  error  depends,  which 
are  decisive  of  the  question  in  favor  of  the 
appellant ;  and  they  are : 

1st.  That  the  debtor  bound  herself  by  con- 
tract to  pay,  not  only  the  principal  of  the 
debt,  but  interest  thereon,  till  payment; 
and, 

2dly.  That  the  interest  which  accrued  on 
the  principal,  during  the  war,  was  actually 
paid,  annually,  by  the  debtor  to  the  holder 
and  owner  of  the  bond. 

In  regard  to  the  first  of  these  two  propo- 
sitions: The  debt  was  for  $2,000,  loaned  to 
the  debtor,  Anna  Seigfried,  on  the  27th  day 
of  March  1852,  by  Anne  C.  Morris,  guardian 
of  James  M.  Morris.  It  was  an  investment, 
by  the  gxiardian,  of  ^o  much  of  the  ward's 
money ;  and  for  its  security,  the  borrower 
executed  her  bond,  payable  to  the  said 
guardian  twelve  months  after  date,  with 
interest  from  the  date,  and  a  deed  of  trust 
on  a  tract  of  land,  containing  705  acres, 
lying  in  the  county  of  Albemarle.  The 
principal  of  the  debt  was  not  paid  at  its 
maturity,  twelve  months  after  the  date  of 
the  bond,  to  wit :  on  the  27th  day  of  March, 
1853 ;  nor  was  any  part  of  it  paid  until  the 
30th  day  of  December  1870,  when  it  appears 
that  a  payment  of  five  hundred  dollars  was 
made  on  account  of  the  bond.  But  the  in- 
terest was  no  doubt  punctually  paid  annually 
as  it  accrued,  at  least  down  to  the  26th  day 
of  March  1868.  This  appears  to  have  been 
certainly  the  case  as  to  all  the  in- 
277  terest  which  *accrued  during  the  war, 
which  is  regularly  credited  on  the 
bond.  In  fact  all  the  interest  which  accrued 
on  the  bond  down  to  the  26th  of  March  1870, 
was  regularly  credited  by  endorsements  on 
the  bond,  except  the  interest  for  the  last 
two  years,  $240,  which  was  paid  by  a  check, 
dated  March  14th,  1870.  It  is  manifest  from 
these  facts,  that  this  was  a  permanent  loan 
and  investment  of  two  thousand  dollars  of 
the  ward's  money ;  of  which,  by  an  under- 
standing and  agreement  between  the  par- 
ties the  borrower  was  to  have  the  use,  in 
consideration  of  which  use,  and  so  long  as 
it  continued,  she  was  to  pay,  punctually,  to 
the  lender,  the  annual  interest  accruing  on 
the  bond.  Certainly,  the  use  of  money  is  a 
valuable  and  legal  consideration  for  a 
promise  to  pay  legal  interest  thereon ;  and 
even  an  act  of  the  legislature  passed  to 
annul  or  impair  such  a  promise,  would  be 
unconstitutional  and  void.  Of  course  a 
decree,  declaring  such  a  promise  to  be  void, 
even  in  the  absence  of  such  an  act,  must 
therefore  be  erroneous. 

In  regard  to  the  second  of  the  said  two 
propositions :  There  cannot  be  a  reasonable 
doubt,  but  that  the  interest  which  accrued 
upon  the  bond  during  the  war,  was  actually 
paid,  annually,  by  the  debtor  to  the  cred- 
itor. The  exact  amount  of  the  annual  in- 
terest is  regularly  credited  on  the  bond,  on 
or  about  the  very  day  on  which  it  accrued ; 
and  these  payments  must  have  been  intended 
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by  the  debtor  to  be  in  discharg-e  of  the  in- 
terest, and  not  on  account  of  the  principal 
of  the  debt.  No  doubt,  receipts  were  g-iven 
by  the  creditor  to  the  debtor,  corresponding* 
with  the  credits  of  interest  endorsed  on  the 
bond.  In  one  of  these  endorsements,  such 
a  receipt  is  expressly  referred  to.  These 
receipts,  no  doubt,  are  in  the  hands  of  the 
debtor;  and  would,  if  produced,  show 
clearly,  as  the  endorsements  show,  that 
they  were  g^iven  for  interest,  and  not  on 
account  of  the   principal  of  the  debt. 

278  It  *is  fair  to  presume,  that  these  en- 
dorsements, or  some  of  them  at  least, 

(and  they  are  numerous,  and  all  of  them 
are,  expressly,  for  interest  to  date,)  were 
made  in  the  presence,  and  with  the  knowl- 
edge and  consent  of  the  debtor.  The  loan 
having  been  made  in  good  money ;  not  onlj* 
the  principal,  but  the  interest  also,  was 
demandable  in  good  money;  and  yet,  the 
holder  of  the  bond  was  content  to  receive, 
and  did  actually  receive,  all  the  interest 
which  accrued  during  the  war,  in  Confed- 
erate money,  though  greatly  depreciated 
most  of  the  time.  The  interest  which  ac- 
crued for  the  last  year  of  that  time,  and 
which  t>ecame  due  on  the  26th  of  March, 
1865,  and  was  then  paid,  though  $120  in 
amount  in  Confederate  money,  was  worth 
in  gold,  when  paid,  but  one  dollar  and 
eighty-four  cents.  By  sustaining  the  ex- 
ception to  the  commissioner'^  report,  the 
court  below  deprived  the  creditor  of  the 
benefit  of  these  reduced  payments  of  inter- 
est, and  caused  them  to  be  applied  to  the 
reduction  of  the  principal. 

We  are  therefore  of  opinion  that  the  Cir- 
cuit court  erred  in  sustaining  the  plaintiff's 
exception  to  the  commissioner's  report,  and 
instead  of  sustaining  ought  to  have  over- 
ruled the  said  exception. 

The  appellant's  second  assignment  of 
error  is,  that  the  decree  **did  not  dissolve 
the  injunction,  as  to  the  amount  due  upon 
the  bond,  according  to  commissioner  White's 
original  report,  and  leave  petitioner  to  make 
the  same  by  selling  under  his  deed  of  trust. 
The  plaintiff  had  no  cause  for  going  into  a 
court  of  chancery,"  Ac. 

We  think  the  plaintiff  had  a  right  to  go 
into  a  court  of  chancery,  at  least  for  the 
purpose  of  having  the  precise  balance  due 
upon  the  debt  ascertained  by  an  account,  if 
not  for  the  purpose  of  ascertaining  by  an 
enquiry  who  was  entitled  to  the  bond,  of 
which  there  had  been  many  different 
holders,  of  whom  some  were  trustees 

279  *for  the  benefit   of  persons  under  dis- 
ability.    And  having  ascertained,  by 

such  an  account  and  enquiry,  the  balance 
due  upon  the  debt,  and  who  was  certainly 
entitled  to  receive  the  same,  it  was  compe- 
tent for  the  court,  in  the  exercise  of  a 
sound  discretion,  either  to  have  dissolved 
the  injunction  as  to  the  balance  due  upon 
the  debt  and  interest,  and  left  the  appellant 
to  make  the  same  by  selling  under  his  deed 
of  trust,  or  to  have  had  the  trust  executed 
by  a  commissioner  appointed  by  the  court, 
and  under  its  immediate  supervision  and 
direction. 


We  are  therefore  of  the  opinion  that  the 
Circuit  court  did  not  err  in  the  respect 
mentioned  in  the  second  assignment  of 
error. 

The  appellant's  third  assignment  of  error 
is,  that  **if  the  court  was  right  in  refusing 
to  dissolve  the  injunction  and  in  assuming 
to  administer  the  trust,  it  erred  in  wholly 
setting  aside  and  annulling  the  deed  of 
trust,  except  so  far  as  to  give  a  lien  for  the 
debt.  The  substitution  of  commissioners 
of  sale  in  lieu  of  the  trustees  named  in  the 
deed,  and  the  direction  to  sell  on  one,  two 
and  three  years'  credit,  instead  of  for  cash, 
at  least  to  the  extent  of  the  debt  due,  are 
plain  violations  of  the  contract  between  the 
parties,  and  the  latter  provision  is  highly 
injurious  to  the  rights  of  the  creditor;  since 
after  having  been  kept  at  bay,  for  ten 
months,  by  the  debtor,  he  is  now  to  be  de- 
layed in  the  collection  of  the  debt,  at  the 
least,  thirteen  months,  and  quite  probably 
several  years  longer;  for  there  may  be  a 
succession  of  sales  before  a  dollar  of  the 
purchase  money,  applicable  to  the  payment 
of  the  debt,  is  realized." 

Of  course  the  court  had  not  a  right  to  set 
aside  and  annul  the  deed  of  trust  in  any 
respect,  and  therefore  had  not  a  right, 
without  the  consent  of  the  creditor,  to  decree 
a  sale  on  one,  two  and  three  years' 
280  credit,  instead  *of  for  cash,  at  least 
to  the  extent  of  the  expenses  of  exe- 
cuting the  trust  and  of  the  balance  due  on 
account  of  the  debt  and  interest.  But,  as 
we  have  already  said,  the  court,  in  the  ex- 
ercise of  a  sound  discretion,  had  authority 
to  substitute  commissioners  of  sale  in  lieu 
of  the  trustees  named  in  the  deed.  We 
therefore  think  the  Circuit  court  erred,  to 
the  extent  just  indicated,  in  regard  to  the 
matter  set  out  in  the  third  assignment  of 
error;  which  is  the  last  one  made  by  the 
appellant. 

But  the  appellee,  the  plaintiff  in  the  court 
below,  in  the  argument  of  her  counsel  in 
this  court,  assign^  an  error  in  the  decree 
of  the  23d  of  April  1872,  and  asked  this 
court  to  correct  it;  viz:  that  the  said  decree 
directs  the  whole  of  the  land  to  be  sold, 
instead  of  only  so  much  thereof  as  was  nec- 
essary to  pay  the  debt.  The  deed  directs 
the  whole  tract  to  be  sold  for  cash,  and  after 
satisfying  the  expenses  attending  the  sale 
and  trust,  that  the  balance  due  upon  the  debt 
and  Interest  shall  be  paid  to  the  creditor, 
and  the  residue  of  the  trust  fund  shall  be 
paid  to  the  debtor  or  her  representative.  Of 
course  the  creditor  is  interested  only  in 
getting  the  full  amount  of  the  balance  due 
upon  the  debt  and  interest  without  any  un- 
necessary delay :  And  if  the  debtor,  or  her 
representatives  or  assigns,  desire  credit  to 
be  given  for  the  payment  of  the  residue  of 
the  purchase  money  which  will  be  coming 
to  her  or  them ;  or  that  a  particular  and 
designated  portion  of  the  land,  fully  ade- 
quate, by  a  sale  for  cash,  to  produce  the 
amount  of  said  expenses  and  of  the  balance 
due  on  account  of  said  debt  and  interest, 
such  desire  ought  to  be  carried  into  effect 
by  the  court  below. 
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We  are  therefore  of  opinion,  that  so  much 

of  the  decree  appealed  from  as  is  in  conflict 

with    the    foregoing*   opinion,  is  erroneous, 

and   ought    to   be    reversed    and    annulled, 

with    costs   to  the  appellant ;  and  the 

281  residue    *thereof    affirmed;    that    the 
true     balance     due     on     account    of 

the  debt  and  interest  secured  by  the  said 
deed  of  trust,  is  fourteen  hundred  and  sev- 
enty-eight dollars  and  fifty-five  cents,  with 
legal  interest  on  thirteen  hundred  and 
ninety-six  dollars  and  sixty-two  cents,  part 
thereof,  from  the  first  day  of  January  1872 
till  paid,  for  the  payment  of  which  balance 
and  interest  the  appellant  is  entitled  to 
have  the  deed  of  trust  enforced  and  exe- 
cuted; and  that  the  cause  should  be  re- 
manded to  the  said  Circuit  court,  for  further 
proceedings  to  be  had  therein,  in  conformity 
with  the  foregoing  opinion. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  Circuit  court  erred  in  sustaining  the 
exception  of  the  plaintiff  in  the  court  below, 
to  commissioner  White's  original  report; 
and  instead  of  sustaining,  ought  to  have 
overruled,  the  said  exception. 

The  court  is  further  of  opinion,  that  the 
said  plaintiff  had  a  right  to  go  into  a  court 
of  chancery,  at  least  for  the  purpose  of 
having  the  precise  balance  due  upon  the 
bond  in  the  proceedings  mentioned,  ascer- 
tained by  an  account ;  if  not  for  the  purpose 
of  ascertaining,  by  an  enquiry,  who  was 
entitled  to  the  said  bond,  of  which  there 
had  been  many  different  holders,  of  whom 
some  were  trustees  for  the  benefit  of  persons 
under  disability :  And  having  ascertained, 
by  such  an  account  and  enquiry,  the  balance 
due  upon  the  said  bond,  and  who  was  cer- 
tainly entitled  to  receive  the  same,  it  was 
competent  for  the  court,  in  the  exercise  of 
a  sound  discretion,  either  to  have  dissolved 
the  injunction,  as  to  the  balance  due  upon 
the  debt  and  interest,  and  left  the  appellant 
to  cause  the  same  to  be  made  by  a  sale, 

282  under,  and  in  pursuance  *of,  the  deed 
of   trust;   or   to    have    had    the  trust 

executed  by  a  commissioner  appointed  by 
the  court,  and  under  its  immediate  super- 
vision and  direction. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  had  not  a  right  to  set  aside 
and  annul  the  deed  of  trust  in  any  respect ; 
and  therefore  had  not  a  right,  without  the 
consent  of  the  appellant,  to  decree  a  sale 
on  one,  two  and  three  years'  credit,  instead 
of  for  cash ;  at  least  to  the  extent  of  the 
expenses  of  executing  the  trust  and  of  the 
balance  due  on  account  of  the  debt  and  in- 
terest secured  by  the  said  deed.  Of  course 
the  creditor  is  interested  only  in  getting 
the  full  amount  of  the  balance  due  upon  the 
debt  and  interest  aforesaid,  without  any 
unnecessary  delay;  and  if  the  debtor,  or 
her  assigns,  desire  credit  to  be  given  for 
the  payment  of  the  residue  of  the  purchase 
money  of  the  said  land,  which  will  be  com- 
ing to  her  or  them,  after  satisfying  the  pur- 
poses of  the  trust ;  or  that  a  particular  and 
designated  portion   of   the   land,  fully  ade- 


quate, by  a  sale  for  cash,  to  produce  the 
amount  of  said  expenses  and  of  the  balance 
due  on  account  of  said  debt  and  interest, 
such  desire  ought  to  be  carried  into  effect 
by  the  court  below. 

The  court  is  further  of  opinion,  that  the 
true  balance  due  on  account  of  the  debt  and 
interest  secured  by  the  said  deed  of  trust  is 
fourteen  hundred  and  seventy-eight  dollars 
and  fifty-five  cents,  with  legal  interest  on 
thirteen  hundred  and  ninety-six  dollars  and 
sixty-two  cents,  part  thereof,  from  the  first 
day  of  January  1872  till  paid,  according  to 
the  said  original  report  of  commissioner 
White;  for  the  payment  of  which  said 
balance  and  interest,  the  appellant  is  en- 
titled to  have  the  said  deed  of  trust  enforced 
and  executed  as  aforesaid. 

Therefore,  it  is  decreed  and  ordered, 
that  so  much  of  the  decree  appealed  from 
as  is  in  conflict  with  the  forego- 
283  ing  *opinion,  be  reversed  and  an- 
nulled, and  the  residue  thereof  af- 
firmed, and  that  the  appellee,  Anna  C. 
Seigfried,  pay  to  the  appellant  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  it  is  ordered, 
that  the  cause  be  remanded  to  the  said  Cir- 
cuit court,  for  further  proceedings  to  be  had 
therein,  to  a  final  decree,  in  conformity 
with  the  foregoing  opinion. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Albemarle  county. 

Decree  reversed. 


284        *Corprew  &  als.  v.  Boyle  &  als. 

January  Term.  1874,  Richmond. 

Official  Bonds.— In  June  1854  H  was  elected  sergeant 
of  the  city  of  Norfolk  for  three  years,  and  In  the 
same  month  he  executed  his  official  bond  with 
sureties  In  the  penalty  of  $90,000;  that  belnsr  the 
amount  fixed  by  the  conrt.  The  condition  was  that 
he  should  faithfully  discharge  the  duties  of  his 
office.  In  December  1866  the  justices  of  the  city 
havlnfiT  been  regularly  summoned  and  a  majority 
present,  for  the  purpose  of  examlnlnsr  the  bond  of 
H,  an  order  was  made  directing  him  to  five  at  the 
next  term  of  the  court,  a  new  bond,  in  the  penalty 
of  160,000,  with  security:  and  this  he  does;  the  con- 
dition in  both  beinsr  the  same.  Upon  an  estate 
committed  to  him  he  receives  money  before  the 
order  for  the  second  bond ;  and  In  November  1856 
his  account  settled  showed  a  balance  asralnst  him. 
Heu): 

I.  Same— Additional  Bonds.*— The  court  had  author- 
ity to  take  the  second  bond,  and  therefore,  it  Is 
valid  and  bindinsr  on  the  sureties  in  it 
a.  Same— Same.— The  sureties  in  both  bonds  are 
equally  liable  for  the  money  H  failed  to  pay  over. 

In  June  1854  Wm.  T.  Hendren  was  elected 
sergeant    of    the   city  of  Norfolk,  for  three 

•Official  Bonds— Additional  Bonds.— See  on  this  point. 
Chapman  v.  Ck>m.,  25  Qratt.  741,  citluff  the  principal 
case.  See  also,  Linsrle  v.  Cook,  S2  Qratt  282.  See 
Reed  and  Roper  v.  Hedffes,  16  W.  Va.  167,  citiuflr  the 
principal  case.  Harrison  v.  Lane,  5  Leiflrh  414; 
Rosenbaum  v.  Goodman.  78  Va.  121. 
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jears;  and  on  the  29th  of  the  same  month 
he  executed  his  official  bond  in  the  penalty 
of  $30,000,  that  being-  the  amount  fixed  by 
the  court ;  with  J.  Hendren,  J.  Hardy  Hen- 
dren  and  three  others  as  his  sureties.  The 
condition  of  the  bond  reciting  that  Hendren 
had  been  elected  sergeant  of  the  city  of 
Norfolk  for  the  term  of  three  years,  provides 
that   if  he  shall  faithfully   discharg-e 

285  the  duties  of  his  said  office,  *then  the 
obligation  to  be  void ;  else  to  remain 

in  full  force. 

On  the  29th  of  December  1855,  the  justices 
having-  been  summoned  and  a  majority  of 
them  being-  present,  for  the  purpose  of  ex- 
amining into  the  official  bond  of  Wm.  T. 
Hendren,  sergeant  of  the  city,  for  the 
faithful  discharge  of  the  duties  of  his  office, 
it  was  ordered  that  said  Hendren,  at  the 
next  term  of  the  court,  execute  a  new  bond 
in  the  penalty  of  $60,000,  with  security  for 
the  due  and  faithful  discharge  of  the  duties 
of  his  office  as  sergeant.  And  on  the  29th 
of  January  1856  he  executed  the  bond  with 
Thomas  J.  Corprew  and  seven  others,  as 
his  sureties,  with  the  same  condition  as  the 
»iirst  bond. 

On  the  21st  of  November  1855  the  estate 
of  Mary  Boyle  was  committed  to  Hendren, 
the  sergeant,  for  administration;  and  he 
settled  his  account  before  the  court  of  pro- 
bate, which  showed  a  balance  of  $514.99  in 
his  hands  on  the  21st  of  November  1856. 

In  1870  Ann  Boyle  and  others,  the  next  of 
kin  and  distributees  of  Mary  Boyle,  de- 
ceased, filed  their  bill  in  the  Corporation 
court  of  Norfolk  against  the  administrator 
of  Hendren,  and  his  sureties  in  both  his 
bonds,  setting  out  the  foregoing  facts; 
stating  that  Hendren  died  leaving  no  estate 
for  the  payment  of  his  debts,  and  praying 
for  the  payment  of  the  said  sum  of  $514.99, 
-with  interest,  by  the  defendants,  or  such  of 
them  as  the  court  might  decide  to  be  legally 
liable  therefor ;  and  for  general  relief. 

Thomas  J.  Corprew  and  some  others  of 
the  sureties  in  the  second  bond  of  Hendren, 
answered,  and  denied  their  liability,  on  the 
grounds:  first,  that  the  second  bond  was 
executed  without  authority  of  law,  and 
therefore  null  and  void;  and,  second,  that 
all  the  moneys   received   by   Hendren 

286  was  received  by  him  before  the  *second 
bond  was  required  by  the  court  or  ex- 
ecuted by  the  sureties. 

It  appears  from  the  account  settled  before 
the  court  of  probate,  that  all  the  moneys 
received  by  Hendren  on  account  of  Mary. 
Boyle's  estate,  was  received  on  or  prior  to 
the  5th  of  December  1855 ;  though  the  prin- 
cipal payments  by  him  were  between  that 
date  and  I^ebruary  11th,  1856. 

The  final  decree  in  the  cause  was  made 
on  the  17th  of  June  1871,  when  the  court 
held  that  the  sureties  in  both  bonds  were 
liable  for  the  amount  due  by  Hendren  the 
sergeant,  and  decreed  that  they  should  pay 
to  the  plaintiffs  the  sum  of  $514.99,  with 
interest  from  the  21st  of  November  1856  till 
paid,  and  their  costs.  And  from  this  decree 
Corprew    and   two  other  of  the  sureties  in 


the  second  bond,  applied  to  a  judge  of  this 
court  for  an  appeal ;  which  was  allowed. 

Tazewell  Taylor  and  Goode  &  Chaplain, 
for  the  appellants. 

J.  Alfred  Jones  and  Baker  &  Walke,  for 
the  appellees. 

Christian,  J.  Two  questions  are  presented 
in  this  case :  1st — Whether  the  bond  executed 
by  Wm.  T.  Hendren,  sergeant  of  the  city 
of  Norfolk,  and  his  sureties,  on  the  29th 
January  1856,  is  a  valid  bond ;  and  2d,  if 
valid,  whether  the  sureties  in  said  bond  are 
equally  bound  with  the  sureties  in  a  former 
bond  executed  by  said  Hendren  as  sergeant, 
on  the  29th  June  1854,  for  moneys  which 
came  into  his  hands  belonging  to  the  appel- 
lees, in  December  1855. 

Chapter  49,  section  2,  of  the  Code  1860, 
contains  the  following  provision:  *'From 
every  person  elected  sheriff  of  any 
county  or  corporation,  and  from  every 
287  *8ergeant  of  a  corporation  who  is  the 
collector  of  taxes  assessed  therein,  the 
court  of  such  county  or  corporation  shall 
take  bond  in  such  penalty  as  it  may  deem 
sufficient ;  not  less  than  thirty  thousand  nor 
more  than  ninety  thousand  dollars:  pro- 
vided, that  the  penalty  of  the  bond  of  the 
sheriff  of  the  city  of  Richmond  shall  be  not 
less  than  five  hundred  thousand  dollars." 

It  appears  that  Wm.  T.  Hendren  was 
elected  sergeant  of  the  city  of  Norfolk  on 
the  24th  June  1854,  and  on  the  29th  June 
1854  entered  into  and  acknowledged  a  bond 
in  the  penalty  of  thirty  thousand  dollars, 
before  the  corporation  court  of  said  city, 
with  certain  securities  therein  named,  con- 
ditioned according  to  law. 

On  the  26th  day  of  December  1855,  the 
following  order  was  entered  in  the  said 
Corporation  court  of  the  city  of  Norfolk :  *  *It 
appearing  to  the  satisfaction  of  the  court, 
that  the  order  made  on  the  26th  instant, 
directing  that  all  the  acting  justices  of  the 
city  be  summoned  to  attend  court  to-day, 
for  the  purpose  of  examining  into  the 
official  bond  of  Wm.  T.  Hendren,  sergeant 
of  this  city,  for  the  due  and  faithful  dis- 
charge of  the  duties  of  his  office  of  sergeant 
as  aforesaid,  has  been  duly  executed,  a  ma- 
jority of  the  justices  being  present,  and  the 
matter  being  duly  considered ;  and  the  court 
being  of  opinion  that  the  bond  heretofore 
given  by  the  said  Wm.  T.  Hendren,  as  ser- 
geant as  aforesaid,  was  in  a  sum  insuffi- 
cient, it  is  ordered,  that  the  said  Wm.  T. 
Hendren,  sergeant  as  aforesaid,  at  the  next 
term  of  the  court,  execute  a  new  bond,  in 
the  penalty  of  S60,000,  with  security  for  the 
due  and  faithful  discharge  of  the  duties  of 
his  office  as  sergeant  as  aforesaid." 

It  is  insisted  by  the  learned  counsel  for 
the  appellants,  that  this  action  of  the  Cor- 
poration court  was  without  authority  of 
law ;  and  that  the  Court  having  before  fixed 
the  penalty  of  the  bond  at  the  sum  of 
28Q  $30,000,  *and  the  sergeant  having  ex- 
ecuted that  bond  with  security  as 
required,  the  powers  of  the  court  were  ex- 
hausted in  that  act ;  and  having  once  ex- 
ercised its  jurisdiction,  is  functus  officio  as 
to  that  matter:  that,    therefore,    the  second 
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bond  executed  by  Hendren  and  his  securities, 
in  conformity  with  the  above  order,  is  of 
no  validity  whatever. 

It  requires  but  a  slight  consideration  to 
see  that  such  a  construction  of  the  statute 
referred  to  would  lead  to  the  most  inconven- 
ient and  disastrous  results.  The  term  of 
office  is  three  years.  Suppose  it  should 
happen,  as  it  often  may,  that  after  the 
penalty  is  fixed  and  the  bond  given,  there 
is  a  material  change  in  the  condition  of 
things :  the  court  finds  that  the  public  levies 
have  doubled  or  quadrupled,  or  that  large 
sums  of  money  are  to  be  raised  by  execu- 
tions; and  these  public  levies  and  other 
moneys  which  will  come  into  the  hands  of 
the  sergeant,  exceed  in  amount  the  penalty 
of  the  bond  given :  Or,  suppose  it  turns  out 
that  the  court  has  been  imposed  upon  and 
deceived  as  to  the  sureties  offered  by  the 
sergeant,  and  they  prove  to  be  men  of 
straw,  that  both  sergeant  and  sureties  have 
all  become  insolvent ;  yet,  according  to  the 
theory  of  the  appellants'  counsel  the  court 
is  powerless  to  act,  because  it  has  exhausted 
its  jurisdiction  by  taking  one  bond ;  though 
the  penalty  be  entirely  insufficient,  or  the 
securities  utterly  insolvent:  and  thus  the 
revenues  of  the  corporation  must  be  squan- 
dered, the  money  of  creditors  lost,  and  the 
estates  of  dead  men  wasted,  because  the 
bond  affords  no  remedy  for  their  protection. 
A  construction  fraught  with  so  great  mis- 
chief, ought  not  to  be  given,  unless  the  law 
speaks  a  plain  and  unmistakable  mandate. 
In  the  absence  of  prohibitory  language  in 
the  statute,  such  a  construction  ought  not 
to  prevail.  But  there  is  no  such  prohibitory 
language  in  the  statute.  It  declares 
289  that  the  *cottnty  or  corporation  court 
**  shall  take  bond  in  such  penalty  as 
it  may  deem  sufficient,  not  less  than  thirty 
thousand  nor  more  than  ninety  thousand." 
The  only  limit  on  the  power  of  the  court  is, 
that  the  penalty  of  the  bond  shall  not  be 
more  than  ninety  thousand  dollars,  nor  less 
than  thirty  thousand  dollars.  Between 
these  two  amounts  any  amount  which  the 
court  may  deem  sufficient  shall  be  the  pen- 
alty of  the  bond.  Nor  is  there  anything  in 
this  section,  or  elsewhere,  which  declares, 
that  this  discretion  as  to  the  amount  within 
certain  limits,  shall  be  exercised  only  once 
during  the  term  of  office  of  the  sergeant. 
What  might  be  deemed  a  sufficient  penalty 
at  the  commencement  of  the  office  might 
well  be  deemed  insufficient  a  year  after- 
wards. In  this  case,  on  the  29th  day  of 
June  1854,  the  Corporation  court  of  Norfolk 
deemed  sufficient  a  bond  in  the  penalty  of 
$30,000.  Afterwards,  ^n  December  1855, 
that  penalty  was  deemed  insufficient,  and 
a  bond  in  the  penalty  of  $60,000  was  re- 
quired. We  must  presume  that  after  the 
lapse  of  eighteen  months  there  was  some 
reason  known  to  the  court,  why  the  penalty 
should  be  increased.  It  was  done  upon  full 
notice,  after  summoning  all  the  acting  jus- 
tices of  the  city,  **for  the  purpose  (as  ex- 
pressed in  the  order)  of  examining  into 
the  official  bond  of  Wm.  T.  Hendren ;  and 
the  matter  being  duly  considered,  and  the 
court  being  of  opinion  that   the   bond  here- 


tofore given  by  said  Wm.  T.  Hendren  as 
sergeant,  &c.,  was  in  a  sum  insufficient,  it 
is  ordered,  &c."  Now  upon  what  principles 
of  construction  can  it  be  maintained,  that 
the  fact,  that  on  the  29th  June  1854,  the 
court  * 'deemed**  the  penalty  of  the  bond 
fixed  at  $30,000  sufficient,  could  restrict  the 
power  of  the  court  on  the  29th  of  December 
1855,  when  for  satisfactory  reasons  it 
**deemed**  that  penalty  insufficient?  I 
think  it   is  clear,    that  from  the  very 

290  necessity  of  the  case,  as  *well  as  upon 
a  fair  and   reasonable   interpretation 

of  the  legislative  will  expressed  in  the  stat- 
ute, the  court  had  the  authority  from  time 
to  time,  upon  proper  cause  shown,  to  in- 
crease the  penalty  of  the  bond  to  any  amount 
not  exceeding  $90,000. 

The  second  bond  executed  by  Hendren  and 
his  sureties,  being  a  valid  bond,  under  the 
2d  section,  chap.  49,  Code  1860,  it  only  re- 
mains to  enquire  which  of  the  sureties  are 
liable  for  the  amount  in  controversy  in  this 
suit ;  whether  the  sureties  in  the  first  bond 
or  those  in  the  second  bond,  or  both.  The 
court  below  held  that  all  the  sureties  in  both 
bonds  were  equally  liable.  In  this  opinioni 
I  fully  concur.  It  is  a  maxim  adopted  by 
courts  of  equity  in  regard  to  co-sureties,  that 
equality  is  equity  among  persons  standing 
in  the  same  situation.  It  is  well  settled 
that,  if  different  persons  are  sureties  for 
the  same  debt,  or  for  the  performance  of 
the  same  duties,  each  will  be  made,  in 
equity,  to  contribute,  though  they  be  bound 
by  different  bonds,  and  though  they  knew 
nothing  at  the  time  of  the  obligations  of 
each  other.  1  Lread.  Cases  in  Equity, 
(edition  of  1859,)  p.  131,  Note,  and  cases 
there  cited.  See  also  Harrison  v.  I^ane,  5 
L/eigh,  414. 

In  the  case  before  us,  the  sureties  in  each 
bond  are  bound  for  the  same  obligations, 
for  the  performance  of  the  same  duties  on 
the  part  of  their  principal.  The  condition 
of  each  bond  is  precisely  the  same.  That 
condition  is,  that  Wm.  T.  Hendren,  who 
was  duly  elected  on  the  24th  day  of  June 
1854  sergeant  of  the  city  of  Norfolk,  '^shall 
faithfully  discharge  the  duties  of  his  said 
office.**  The  breach  of  duty  in  this  case 
was  his  failure  to  pay  over  to  the  appellees 
moneys  which  came  into  his  hands  as  such 
sergeant.  For  this  all  of  his  sureties  are 
equally  bound.  It  does  not  alter  the  case 
or  change  their  liability,  that  the  money 
came     into     his     hands,    before    the 

291  *second    bond    was    given.       It    was 
properly   in    his   hands;    it   was   his 

right  and  duty  to  receive  it ;  and  he  received 
it  about  twenty  days  before  the  second  bond 
was  given.  The  breach  of  his  obligation 
was,  in  not  paying  it  over  to  the  parties 
entitled  to  receive  it ;  and  it  is  for  this  that 
all  of  his  sureties  are  alike  and  equally  re- 
sponsible. 

The  claim  for  contribution  among  co-sure- 
ties is  founded  not  upon  contract,  but  upon 
a  principle  of  natural  justice  and  equity. 
This  principle  has  been  uniformly  declared 
by  the  courts  of  England  and  this  country 
since  the  leading  case  of  Deering  v.  Barl 
of  Winchelsea,    1    Cox*s   R.   308,  decided  in 
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1787  and  followed  ever  since.  That  case  is 
exactly  in  point  here.  Thomas  Denny  was 
appointed  collector  of  duties  belonging  to 
the  customs ;  and  it  became  necessary,  upon 
his  appointment,  to  enter  into  bonds  to  the 
Crown,  with  three  securities,  for  the  due 
performance  of  his  office ;  the  same  obliga- 
tion as  in  the  case  before  us.  Three  sepa- 
rate bonds  were  executed  with  different 
sureties.  One  of  them  to  which  Sir  Mward 
Denny  was  security,  was  put  in  suit  by  the 
Crown,  for  certain  default  on  the  part  of 
Thomas  Deering  the  principal,  and  judg- 
ment recovered  for  ;^3,883.  Sir  E5dward 
Denny  fileri  his  bill  against  the  Karl  of 
Winchelsea,  and  Sir  John  Rand,  the  sure- 
ties in  the  other  two  bonds,  claiming  from 
them  a  contribution  towards  the  sum  so  re- 
covered against  him.  It  was  held  that 
where  sureties  are  bound  by  different  in- 
struments, but  for  the  same  principal,  and 
the  same  engagement,  they  shall  contribute. 
L#ord  Chief  Baron  Kyre  said  *  ^contribution 
between  co-sureties  is  bottomed  and  fixed 
on  general  principles  of  justice,  and  does 
not  spring  from  contract."  *  *  *  **It  is 
clear  that  one   surety   may  compel    a 

292  contribution    from   ^another   towards 
payment  of  a  debt  for  which  they  are 

jointly  bound.  On  what  principle?  Can  it 
be  necessary  to  resort  to  the  circumstance 
of  a  joint  bond?  What  if  they  are  jointly 
and  severally  bound?  What  difference  does 
it  make  if  they  are  severally  bound  and  by 
Afferent  instruments,  but  for  the  same 
principal,  and  the  same  engagement?  In 
all  these  cases  the  sureties  have  a  common 
interest  and  a  common  burthen;  they  are 
joined  by  the  common  end  and  purpose  of 
their  several  obligations,  as  much  as  if  they 
^rere  joined  in  one  and  the  same  instru- 
ment. *  * 

This  may  be  considered  as  the  settled  doc- 
trine of  courts  of  equity. 

Nor  is  the  case  of  Harrison  v.  I^ane,  5 
Lfeigh,  414,  cited  by  the  counsel  for  the 
appellee,  at  all  in  opposition  to  this  view ; 
but  expressly  affirms  the  principle  I  have 
asserted.  The  decision  in  that  case,  turned 
upon  an  endorsement  which  was  made  on 
the  second  bond  limiting  the  liability  of  the 
aureties ;  and  which  was  considered  by  the 
court  as  a  part  of  the  bond  itself.  Both 
Judge  Cabell  and  Judge  Carr,  as  well  as 
President  Tucker,  (all  of  whom  delivered 
opinions  in  the  case),  recognize  distinctly 
the  principle  laid  down  in  Deering  v.  Karl 
of  Winchelsea ;  for  they  all  say,  in  sub- 
stance, that  in  the  case  before  them,  if  the 
sureties  in  the  second  bond  were  bound  for 
the  same  thing  for  which  the  sureties  in 
the  first  bond  were  bound,  they  would  be 
liable  for  contribution,  although  their  en- 
g'agement  was  made  at  a  subsequent  time 
and  by  a  different  instrument. 

Upon  the  whole  case  I  am  of  opinion  that 
the  decree  of  the  Corporation  court  of  the 
city  of  Norfolk  should  be  affirmed. 

293  *Moncure  P.,  Anderson  and  Staples 
Js.,     concurred     in    the    opinion    of 

Christian  J. 

Bouldin  J.,  dissented. 
Decree  affirmed. 


294       *Stuart  v.  James  River  &  Kan.  Co. 

January  Term,  1874,  Richmond. 
Absent— BouiiDiN,  J. 

I.  Act  of  1867— Contract— Bencflclarlea.*— The  act  of 

March  ist  1M7  entitled  "An  act  to  authorize  the 
James  River  &  Kanawha  Company  to  borrow 
money;"  though  when  accepted  by  the  Ck>mpany 
it  creates  a  contract  between  the  Company  and  the 
State,  does  not  create  a  contract  between  the 
Company  and  the  holders  of  the  $180,000  of  State 
bonds  therein  mentioned;  and  a  holder  of  one  of 
these  bonds  cannot  maintain  an  action  thereon 
against  the  Company, 
a.  Sa—  — Samo  Sswe.— Though  the  Company  has 
executed  a  mortgage  on  its  property  to  secure  the 
money  authorisbed  to  be  borrowed  by  said  act.  yet 
if  the  Company  has  not  borrowed  the  money  or 
made  use  of  the  bonds  intended  to  be  secured  by 
the  mortgage,  It  cannot  be  held  to  haye  accepted 
the  terms  of  the  act  or  become  liable  under  its 
proYlso.  in  relation  to  said  $180,000  of  State  bonds. 

This  was  an  action  of  debt  in  the  circuit 
court  of  the  city  of  Richmond,  broug-ht  in 
April  1869  by  W.  A.  Stuart  against  the 
Jam€8  River  &  Kanawha  Company,  to  re- 
cover the  sum  of  $15,000,  the  amount  of  a 
certain  bond  of  the  State  of  Virginia,  which 
was  issued  to  the  James  River  &  Kanawha 
Company;  and  the  interest  thereon.  The 
declaration  sets  out  that  heretofore  to  wit 
on  or  about  the  1st  of  March  1867,  the  gen- 
eral assembly  of  Virginia  did  pass  an  act, 
the  title  whereof  is  **An  act  to  authorise 
the  James   River  &   Kanawha  Company  to 

borrow  money, ' '  and  did  in  and  by  said 
296      act    authorize   the    said  company  *to 

borrow  the  sum  of  $750,000,  to  be  ap- 
plied to  paying  off  the  floating  debt  of  the 
company,  and  to  putting  and  keeping  its 
present  works  in  repair ;  and  to  the  end  of 
making  sure  the  repayment  of  the  sum  of 
money  to  be  borrowed,  the  said  general  as- 
sembly did,  in  and  by  said  act,  authorize 
the  defendants  to  grant  and  convey  in 
mortgage  their  property,  franchises  and  net 
revenues.  And  it  was  further  set  out,  that 
the  said  act  was  made  on  several  conditions, 
one  of  which  was  that  the  defendants  should 
recognize  as  a  part  of  their  floating  debt, 
$180,000  of  State  bonds,  received  by  the  de- 
fendants under  the  act  of  the  18th  of  March 
1862,  and  the  same  should  discharge  and 
satisfy  by  payment,  or  by  delivery  to  the 
holders  of  said  bonds,  an  equal  amount  of 
the  registered  stock  of  the  Commonwealth 
of  Virginia  issued  prior  to  the  l7th  of  April 
1861,  for  the  full  amount  of  the  principal 
and  interest  of  the  said  bonds.  And  it  is 
further  set  out,  that  on  or  about  the  20th 
day  of  March  1867,  the  defendants  did,  in 
pursuance  of  said  act  first  aforesaid,  make 
and  execute  a  mortgage  of  all  their  property 

*Coiitract5— Suits  by  Beneficiaries.  —  See  Ross  ▼. 
Milne.  12  Leigh  204.  87  Am.  Dec.  646.  See  also,  Clem- 
mitt  V.  Life  Ins.  Co.,  76  Va.  856;  Jones  v.  Thomas,  21 
Gratt.  96;  WiUard  v.  Worsham,  76  Va.  802  and  New- 
berry Land  Co.  ▼.  Newberry.  96  Va.  120,  27  S.  E.  Rep. 
899,  citing  the  principal  case.  See  Code  Va.  1887,  | 
2415.  See  Johnson  v.  McClung,  26  W.  Va.  669,  constru- 
ing the  West  Virginia  statute  on  this  subject. 


107 


24GRATT. 


Virginia  Reports,  Annotated. 


206,  207,  298 


and  franchises  and  net  revenues,  to  render 
sure  the  repayment  of  the  money  thereafter 
to  be  borrowed  as  aforesaid.  And  it  was 
averred  that  the  plaintiff  is  the  owner  and 
the  holder  of  one  of  the  said  bonds  which 
were  issued  by  the  State  and  received  and 
sold  by  the  defendants,  under  the  said  act 
of  the  18th  of  March  1862,  but  that  the  said 
bond  does  not  purport  to  have  been  issued 
under  this  last  act,  or  contain  any  reference 
to  it;  but  on  the  contrary,  contains  the 
recital  that  it  is  stock  issued  in  pursuance 
of  an  act  passed  on  the  23d  of  March  1860 ; 
and  the  plaintiff  did  buy  the  said  bond  in 
the  belief  that  the  same  was  authorized  by 
and  issued  under  the  act  of  the  23d  of  March 
1860 ;  and  that  the  said  bond,  held  by  the 
plaintiff,  is  for  the  payment  of  the  sum  of 
$15,000  with  interest.     And  the  plain- 

296  tiff  further   says  that  the  defendants 
under  and  by  virtue  of  the  said  act  of 

1st  of  March  1867  and  their  acceptance  of 
the  franchise  granted  in  the  same,  became 
liable  to  pay  the  said  sum  of  money  in  the 
said  bond  named ;  and  that  afterwards,  to 
wit  on  the  10th  of  March  1869,  he  made  a 
demand  on  the  defendants  for  the  payment 
of  the  same ;  but  that  the  defendants  wholly 
refused  to  pay  the  same,  &c.,  &c. 

It  was  agreed  of  record  by  counsel,  that 
the  court  may  treat  the  declaration  as  if  it 
contained  a  separate  count  for  interest  on 
the  State  bond  mentioned  in  the  said  first 
count. 

The  defendants  demurred  to  the  declara- 
tion, and  to  each  count  thereof,  and  also 
pleaded  **nil  debit,"  and  there  was  a  joinder 
in  the  demurrer  and  issue  on  the  plea.  The 
court  sustained  the  demurrers,  and  rendered 
a  judgment  for  the  defendants :  whereupon 
Stuart  applied  to  this  court  for  a  writ  of 
error  and  supersedeas;  which  was  awarded. 

Page  &  Maury,  for  the  appellant. 

Ould  &  Carrington,  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  to  recover  fifteen 
thousand  dollars,  alleged  to  be  due  and  ow- 
ing the  plaintiff,  by  the  defendant.  The 
first  count  in  the  declaration  demands  the 
debt  of  $15,000,  in  the  gold  currency  of  the 
United  States  of  America,  with  interest 
thereon  from  the  first  day  of  January  1864. 
The  second  count  is  for  the  interest.  It  is 
not  written  out;  but  it  is  agreed  by  the 
counsel  of  both  parties,  that  the  court  may 
treat  the  declaration  as  if  it  contained  a 
separate  count  for  the  interest;  which 
agreement  was  entered  on  the  record. 

The  action  is  founded  upon  an  act  of 

297  assembly,   passed  *the  first  of  March 
1867,    which    is    entitled    **An   act  to 

authorize  the  James  River  and  Kanawha 
Company  to  borrow  money."  The  defend- 
ant demurred  generally  to  the  declaration, 
and  to  each  count  thereof,  and  the  plaintiff 
joined  in  the  demurrer.  The  defendant  then 
pleaded  nil  debit;  and  the  plaintiff  took 
issue  thereon. 


**  At  common  law  an  indenture,  or  deed 
inter  partes,  is  only  available  between  the 
parties  to  it,  and  their  privies;  and  third 
parties  can  maintain  no  action  thereon, 
though  made  for  their  benefit."  Though 
this  rule  does  not  apply  to  deeds  poll,  it 
must  manifestly  appear  that  the  covenants 
were  made  for  the  benefit  of  the  parties 
suing  thereon.  Jones  v.  Thomas,  21  Gratt. 
%.  In  Fellows  v.  Gilman,  4  Wend.  R.  414, 
cited  by  J.  Staples,  in  the  above  case,  it 
was  held  that  it  must  undoubtedly  appear 
that  the  covenant,  alleged  to  have  been 
broken,  was  made  for  the  benefit  of  the 
person  bringing  the  action.  This  was  an 
established  rule  at  common  law ;  and  it  is 
not  changed  by  section  2  of  chap.  116,  of  the 
Code  of  1860.  In  the  cases  coming  within 
its  purview,  it  only  gives  the  right  of  action 
to  the  person  to  whom  the  promise  or  cove- 
nant is  not  made,  when  it  is  made  *^for  the 
sole  benefit"  of  such  person. 

It  is  necessary,  then,  to  enquire:  Does 
the  act  of  March  1st,  1867,  upon  which  this 
action  is  founded,  create  a  contract  or  lia- 
bility on  the  part  of  the  Company,  for  the 
benefit  of  the  plaintiff?  The  court  is  of 
opinion  that  it  does  not.  The  act  of  1862, 
to  which  this  act  refers,  authorized  the  issue 
to  the  President  and  Directors  of  the  J-  R. 
&  K.  Company,  registered  stock  of  the  com- 
monwealth, not  exceeding  $200,000  in 
amount,  when  the  said  company  shall  exe- 
cute their  bond  in  the  penalty  of  $400,000, 
with  condition  to  return,  in  like  registered 
stock  of  this  commonwealth,  such  amount 
of  said  stock  as  may  be  applied  under 
298  this  act  to  the  purposes  therein  des- 
ignated, with  interest  thereon,  within 
six  years  after  the  date  of  such  bond.  Un- 
der this  act,  registered  stock  of  the  com- 
monwealth was  issued  to  the  Canal  Company 
to  the  amount  of  $180,000:  One  of  which 
bonds,  to  the  amount  of  $15,000,  is  the  sub- 
ject of  this  suit.  But  the  Company  has  not 
fulfilled  the  condition  of  its  obligation  to 
the  State. 

When,  in  1867,  the  Company  was  again 
an  applicant  for  an  extension  of  its  fran- 
chises, the  legislature  was  unwilling  to 
grant  its  prayer,  except  with  the  condition 
that  it  would  fulfill  this  obligation ;  and  they 
passed  the  said  act  of  March  1st,  1867,  au- 
thorizing the  Company  to  borrow  $750,000 
upon  the  faith  of  its  own  credit,  and  to 
execute  a  mortgage  upon  its  own  property 
.and  franchises,  to  secure  its  payment;  but 
with  the  proviso,  that  the  Company  should 
recognize  the  $180,000  of  State  bonds  re- 
ceived by  it  under  the  said  act  of  1862,  as  a 
part  of  its  floating  debt ;  which  it  may  dis- 
charge by  paying  it,  or  delivering  to  the 
holders  of  said  bonds  an  equal  amount  of 
the  registered  stock  of  the  commonwealth, 
issued  prior  to  the  17th  of  April  1861,  for 
the  full  amount  of  the  principal  and  inter- 
est. 

Was  this  provision  made  for  the  benefit 
of  the  bond-holder?  And  was  it  designed  to 
fix  a  direct  liability  on  the  Company  to 
him,  which  could  be  enforced  by  suit  in  his 
own  name  against  the  Company,  with  whom 
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and  himself  there  was  no  privity  of  contract? 
Or  was  it  designed  to  benefit  the  State,  by 
calling*  in  her  bonds  for  $180,000,  and  eztin- 
g'uishing  her  liabilities  to  that  amount?  A 
compliance  by  the  Company  with  the  terms 
proposed  would  give  the  holder  of  these 
l>onds  of  the  State  an  equal  amount  of  other 
State  bonds  in  their  stead. 

If  the  Company  borrowed   the   money  au- 
thorized by  the  act,  it  must  be  held  to 

299  have   consented   to   the    terms  *upon 
which  the  act  proposed  to  bestow  that 

privilege ;  which  was  substantially  to  relieve 
the  State  from  her  liability  for  said  debt. 
But  it  was  a  contract  between  the  Company 
and  the  State,  to  which  the  bond-holders 
were  not  parties,  and  by  which  they  were 
not  bound.  The  State,  by  making  such  a 
contract  with  the  Company,  could  not  re- 
lease herself  from  her  liability,  if  any,  to 
the  bond- holders :  That  could  only  be  done 
by  the  bond-holders  consenting  thereto, 
'fhere  is  nothing  in  the  act  showing  their 
consent,  or  binding  them  thereto.  And 
there  is  nothing  in  the  record,  which  shows 
that  they  have  by  any  act  of  theirs,  con- 
sented to  release  the  commonwealth,  and 
look  alone  to  the  Company  for  the  payment 
of  bonds  of  the  State  which  they  hold. 
And  the  court  is  of  opinion,  that  whilst  the 
borrowing  of  the  money  by  the  Company, 
as  authorized  by  the  act,  would  evidence  its 
assent  to  the  terms  proposed  by  the  act,  and 
would  complete  the  contract,  it  only  evi- 
dences a  contract  between  the  commonwealth 
and  the  Company,  to  which  the  bond-holders 
are  strangers.  And  if  the  Company  has 
failed  to  comply  with  its  terms,  it  is  amen- 
able only  to  the  commonwealth. 

There  was  no  liability  of  the  company  to 
the  holders  of  the  bonds.  They  were  pur- 
chased, undoubtedly,  upon  the  faith  of  the 
commonwealth,  and  not  upon  that  of  the 
Canal  company.  The  holders  when  they 
purchased,  looked  alone  to  the  common- 
wealth for  payment,  and  not  to  the  Com- 
pany. The  credit  of  the  Company  could  not 
have  entered  into  the  consideration  of  the 
purchaser,  and  the  holder  had  no  fight  to 
look  to  the  Company  for  payment.  There 
was  no  relation  of  debtor  and  creditor  be- 
t^nreen  the  Company  and  the  bond-holder. 
And  the  court  is  of  opinion,  that  the  act 
aforesaid,  prescribing  terms  to  the  Com- 
pany for  the  benefit  of  the  State,  upon 
which  they  could  exercise  a  privilege, 

300  did  not  create  *the  relation   of  debtor 
and    creditor   between    the    Company 

and  the  bond-holders,  who  were  not  parties 
to  the  transactions.  The  non-compliance 
of  the  Company  with  the  terms,  could  hardly 
eztingnish  the  relation  of  debtor  and  cred- 
itor between  the  Company  and  the  State, 
and  create  such  relation  between  the  Com- 
pany, and  the  holder  of  the  State  bonds. 
The  Company  having  failed  to  fulfill  the 
condition  on  which  the  privilege  was 
gfranted,  is  amenable  to  the  State,  and  not 
to  strangers  to  the  contract. 

If  the  Company  was  guilty  of  a  fraud, 
or  deceit,  in  the  sale  of  the  bonds  in  ques- 
tion, as  bonds  issued  under  the  act  of  March 


1860,  as  they  purport  on  their  face,  when 
in  fact  they  were  issued  under  the  act  of 
March  1862,  the  holder  of  the  bond  is  not 
entitled  to  redress  the  wrong  in  an  action 
of  debt  against  the  Company.  Nor  does  it 
appear  by  any  averment  in  the  act  which 
is  the  foundation  of  this  action,  or  from 
anything  therein  contained,  that  there  is 
any  ground  for  such  an  allegation  against 
the  Company ;  or  that  such  alleged  fraud  or 
deceit  of  the  Company,  formed  any  part  of 
the  consideration  suggesting,  or  moving  to, 
the  condition  or  proviso  in  the  said  act  in 
relation  to  the  said  Company.  If  there  was 
any  liability  to  the  bondholders  on  part  of 
the  Company,  upon  which  no  opinion  is 
indicated,  it  could  only  be  enforced  in  a 
different  form  of  action. 

It  is  not  averred  in  the  declaration,  nor 
does  it  appear  any  where  in  the  record,  that 
the  Company  ever  borrowed  any  money 
under  the  said  act  of  1867.  It  is  averred  in 
the  declaration,  that  it  executed  the  mort- 
gage to  secure  its  bonds  to  be  executed  for 
money  thereafter  to  be  borrowed,  but  it  is 
not  averred  that  any  use  was  made  of  said 
bonds,  or  that  the  c5ompany  ever  raised  any 
money    upon    them.     And  it   is  the  opinion 

of  the  court,  that  the  Company  could 
301      not   be    held    to   have    accepted   *the 

terms  of  the  act,  and  become  liable 
under  its  proviso  merely  by  executing  a 
mortgage,  to  secure  its  bonds  to  be  executed 
for  money  thereafter  to  be  borrowed,  which 
were  never  issued  nor  made  available  for 
the  borrowing  of  money,  which  was  the 
leading  object  and  purpose  of  the  act,  and 
that  for  want  of  such  averment  the  declara- 
tion is  defective  and  demurrable. 

Various  other  and  intensely  interesting 
and  important  questions  were  argfued  with 
marked  learning  and  ability  by  the  counsel ; 
but  the  court  considering  that  the  points 
which  we  have  commented  on  and  very  im- 
perfectly presented  in  this  opinion  were 
decisive  of  the  case,  have  deemed  it  unnec- 
essary to  consider  and  decide  the  other 
questions.  Upon  the  grounds  stated,  the 
courts  is  of  opinion  that  the  demurrer  was 
well  taken  to  both  counts  in  the  declaration, 
and  that  there  is  no  error  in  the  judgment 
of  the  court  below  in  sustaining  it,  and 
that  the  same  must  be  affirmed. 

Judgment  affirmed. 


302       *Durrett  v.  Davis,  Guardian  &  als. 
January  Term,  1874,  Richmond. 

I.  Sale  ol Lands  of  Infoot.*-- There  has  been  a  sale  of 
the  land  of  an  infant  under  the  decree  of  the 
proper  coart.  In  1800,  and  a  payment  of  the  pur- 
chase money.    In  1870,  the  infant  by  his  next  friend 

♦Sale  of  Lands  of  Infant.— See  Lancaster  v.  Barton, 
92  Va.  828,  24  S.  E.  Rep.  251.  and  Smith  v.  Henkel,  81 
Va.  524,  citlnff  the  principal  case;  Zlrkle  v.  McCne. 
26  Gratt.  517,  and  note:  Walker's  Ex'or  v.  Paffe,  21 
Gratt  886;  Blackwell's  Adm'rv.  Brairff,  78  Va.  529. 
See  also,  Dunfee  t.  Childs,  46  W.  Va.  155,  80  S.  E. 
Rep.  102. 
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files  his  petition  in  the  cause  to  set  aside  the 
decree  and  sale,  on  various  grounds.  Held: 
I.  Saiiio— Title  of  Purchaser.— Although  a  purchaser 
at  a  judicial  sale  may  be  required  to  see  to  the 
regularity  of  the  proceedlnars  upon  which  the 
jurisdiction  of  the  court  is  founded,  he  is  not 
bound  to  investifirate  the  truth  of  the  matters 
stated  in  the  bill  and  deposed  to  by  the  witnesses 
touching  the  estate  owned  by  the  infant  His 
title  cannot  be  affected  because  the  case  made 
by  the  record  happens  not  to  be  warranted  by 

the  facts, 
a.  Same— SaiBe.~The  guardian  of  the  infant  who 
brought  the  suit  is  one  of  the  persons  who  would 
be  entitled  to  the  estate  if  the  infant  died  under 
age,  and  he  is  not  a  party  as  such.  At  the  same 
term  at  which  the  decree  for  the  sale  of  the  land 
was  made,  the  guardian  resigned,  his  guardian- 
ship, and  It  was  ordered  that  the  suit  abate  as  to 
him,  and  that  it  should  proceed  in  the  name  of 
the  second  guardian  who  had  qualified.  At  the 
sale  of  the  land  the  first  guardian  became  the 
surety  of  the  purchaser  of  the  land  for  the  pur- 
chase money.  He  could  never  be  heard  to  im- 
peach the  decree  or  the  title  acquired  under  it. 
But  if  he  could,  though  the  purchaser  might 
object,  the  infant  cannot  object  because  the 
purchaser  has  not  acquired  a  perfect  title. 

3.  Same— Regularity  of.— The  answer  filed  by  the 
guardian  ad  litem  of  the  infant,  purports  to  be 
the  answer  of  the  infant  by  his  guardian  ad  litem; 
but  it  is  signed  by  the  latter.    It  is  the  opinions, 

statements  and  responses  of  the  guardian 
303         that  are  given:  and  ♦it  has  the  same  effect 
as  if  it  had  been  designated  and  filed  as  the 
answer  of  the  guardian  in  his  proper  person. 

4.  Same— Same.— The  decree  reciting  that  the  cause 
came  on  to  be  heard  upon  the  answer  of  the 
guardian  ad  litem,  it  will  be  presumed  that  the 
answer  was  sworn  to,  though  there  is  not  now 
any  evidence  of  the  fact  in  the  record. 

8.  Same— Same  — Preftumptlon.*— The  statute  re- 
quires that  the  bill  shall  be  verified  by  the  oath 
of  the  guardian  of  the  infant  Though  it  may 
be  most  regular  that  this  should  be  done  when 
the  bill  is  filed,  this  is  not  indispensable,  and  it  is 
sufficient  if  it  is  sworn  to  at  any  time  before  the 
court  acts  upon  it  and  decrees  a  sale. 

6.  Same— Same— Same.— The  decree  reciting  that 
the  cause  came  on  as  to  the  defendants  who  had 
not  answered,  upon  the  return  of  the  subpoenas 
executed,  it  will  be  presumed  that  the  bill  was 
filed  at  the  proper  time. 

7.  Same— Same.— It  Is  no  valid  objection  to  the  pro- 
ceedings, that  the  depositions  were  taken  before 
the  same  person  as  commissioner  who  was  the 
guardian  ad  litem  of  the  infant 

5.  Same— Same.— It  is  no  objection  to  the  proceed- 
ings, that  the  dower  of  the  widow  in  the  land  was 
not  laid  off  or  provided  for  before  the  sale;  the 
widow  having  answered  and  assented  to  it 

9.  Same— Same.— The  chancery  courts  in  this  State 
having  always  had  the  power  to  appoint  guard- 
ians, the  power  is  not  taken  from  them  by  the 
sUtute,  ch.  129,  8.  11,  of  the  Code  of  Id49. 

•Same  —  Regularity  -  Presumption.— See  Smith  v. 
Henkel,  81  Va.  528;  Hull  v.  Hull,  26  W.  Va.  26;  Hull's 
Adm'r  v.  Hull's  Heirs,  86  W.  Va.  15«,  18  S.  E.  Rep.  49; 
Pennybacker  v.  Switzer,  76  Va.  887,  citing  principal 
case.  See  also,  Dickel  v.  Smith,  88  W.  Va.  885.  18  S. 
E.  Rep.  721. 


10.  Same— Same.— But  if  the  chancery  courts  have 
no  power  to  appoint  guardians  in  the  first  in- 
stance, but  only  to  remove  and  appoint,  yet  when 
they  have  appointed,  the  validity  of  the  appoint- 
ment cannot  be  questioned  in  a  collateral  pro- 
ceeding. No  other  court  unless  it  be  an  appellate 
tribunal,  is  authorized  to  examine  the  records 
to  ascertain  whether  the  occasion  was  one  for 
the  exercise  of  the  power. 

11.  Same— Same.— In  determining  whether  the  sale 
was  a  beneficial  one  for  the  infant,  we  must  look 
to  the  circumstances  as  they  existed  at  the  time 
it  was  made,  and  not  to  subsequent  events. 

In    February    1855    David    W.    Davis,    of 
Greene  county,  departed  this  life  intes- 

304  tate,  leaving*  his  wife  surviving-  *him, 
and  one  child,  Thomas  Davis,  of  three 

or  four  years  of  ag-e.  In  November  1857 
the  Circuit  court  of  Greene  county  ^'sitting- 
in  chancery,*'  appointed  Isaac  B.  Davis 
g-uardian  of  Thomas  Davis,  and  Mrs.  Davis 
seems  to  have  married,  on  or  about  that 
year,  E.  K.  Durrett;  her  dower  in  the  estate 
of  her  first  husband  not  having*  been  as- 
signed to  her. 

In  May  1858  Isaac  B.  Davis,  as  guardian 
of  Thomas  Davis,  instituted  a  suit  in  equity 
in  the  Circuit  court  of  Greene  county,  for 
the  sale  of  the  land  of  his  ward.  It  does 
not  appear  when  the  bill  was  filed,  but  the 
affidavit  to  it  was  not  made  until  the  15th 
of  September  1858.  In  the  bill  he  states 
that  the  infant  was  entitled  to  a  tract  of 
land,  which  he  describes,  and  slaves  who 
are  named,  and  that  this  is  all  of  his  prop- 
erty. That  the  plaintiff,  a  brother  of  the 
infant's  father,  Mrs.  Martha  H.  Henshaw, 
Elizabeth  K.  Simms,  his  sisters,  and  Philip 
T.  Henshaw,  the  son  of  Mary  A.,  another 
sister,  an  infant  under  twenty-one  years, 
are  all  the  parties,  who  in  the  event  of  the 
death  of  Thomas  Davis,  would  be  interested 
in  the  land.  He  makes  these  parties  and 
Thomas  Davis,  E*  K.  Durrett  and  his  wife, 
defendants,  and  asks  for  a  sale  of  the  land, 
and  that  one-third  of  the  proceeds  be  in- 
vested, and  the  interest  paid  to  Mrs.  Dur- 
rett. 

Answers  were  filed  by  guardians  ad  litem 
of  Thomas  Davis  and  Philip  T.  Henshaw. 
The  answers,  however,  commence  in  the 
form  of  an  answer  of  the  infant  by  his 
guardian  ad  litem ;  and  there  is  no  evidence 
in  the  record  that  they  were  sworn  to;  E. 
K.  Durrett  and  wife  answered,  concurring 
in  the  prayer  of  the  bill. 

The  cause  came  on  to  be  heard  on  the 
l7th  of  November  1858,  upon  the  answers  of 
the  guardians  ad  litem,  and  Durrett  and 
wife,  and  upon  the  bill  taken  for  confessed 
as  to  the  other  parties,  upon  the  return  of 
the  subpoenas  executed,    as   stated  in 

305  the  decree,   when   the  *court    made   a 
decree    appointing   commissioners    to 

sell  the  land,  upon  the  terms  of  cash  for 
enough  to  pay  the  expenses,  and  for  the 
balance  upon  a  credit  of  one,  two,  three, 
four,  five  and  six  years,  with  interest  to  be 
paid  annually,  from  the  day  of  sale. 

During  the  same  term  of  the  court,  Isaac 
B.  Davis  resigned  his  office  of  guardian  of 
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the  infant  defendant  Thomas  Davis,  and 
the  court  made  an  order  in  the  cause,  that 
the  fact  of  his  resignation  be  suggested 
on  the  record,  and  this  suit  abate  as  to  him ; 
and  it  further  appearing  that  the  defendant 
Klijah  K.  Durrett  had  qualified  as  guardian 
of  the  said  infant  defendant,  it  was  ordered 
that  the  suit  should  be  proceeded  in  in  the 
name  of  the  said  Durrett,  as  guardian  of 
said  Thomas  Davis,  as  plaintiff. 

In  January  1859  the  commissioners  pro- 
ceeded to  sell  the  land,  when  Peter  C.  Dur- 
rett became  the  purchaser  at  the  price  of 
$17,112.50;  and  paid  in  cash  $300,  and  gave 
his  bond,  with  I.  B.  Davis  as  one  of  his 
sureties,  with  condition  to  make  the  pay- 
ments as  prescribed  in  the  decree.  And  the 
commissioners  having  reported  the  sale, 
the  court  by  its  decree  of  June  21,  1860, 
confirmed  the  same. 

The  commissioners  who  were  authorized 
to  collect  the  purchase  money  for  the  land, 
reported  their  collections  from  time  to  time ; 
and  in  February  1865  the  whole  purchase 
money  seems  to  have  been  paid,  and  in- 
vested either  in  certificates  of  debt  of  the 
State  of  Virginia  or  of  the  Confederate 
States. 

In    November   1870   Thomas  Davis,   who 
was   still    an   infant,    by    his    next   friend 
Daniel  Miller,    filed   a  petition  to  set  aside 
the  proceedings  in  the  cause,  on  the  grounds, 
Ist.  That  the   bill  did   not  state  plainly  all 
the  estate,  real  and  personal,  which  belonged 
to  the  petitioner.     He  is  informed  that  his 
father,  at  the   time  of  his  death,  was 
306      ^farming-     on    his    estate,    and     had 
horses,    stock,    farming*    implements, 
Ac,   worth  several    thousand    dollars.     2d. 
That  the  proper  parties  were  not  before  the 
court   at    the   time    the  decree  for  the  sale 
was  made.     Isaac  B.  Davis,  though  a  party 
as  gtiardian,    was   not  a  party  in  his  own 
ri^rht ;  nor  was  Mary  A.  Henshaw ;  and  the 
bill  does  not  state   she   was  dead,  though  it 
makes   her   son  a    party.     3d.  Because   the 
cause  was  not  properly   matured  for  a  hear- 
ing* ;  the  answer  put  in  by  the  guardian  ad 
litem  being  in  fact  the  answer  of  the  infant, 
-when  it  should  have  been  the  answer  of  the 
guardian  ad  litem.     And  if  it  could  be  con- 
sidered the  answer  of  the jguardian  ad  litem 
it    was    not  sworn   to.     That  moreover  the 
parties  who  did  not  answer   the   bill    were 
summoned  to  answer  at  rules   in  June,  and 
the  bill  was  not  filed  until   September ;  and 
under  the  statute  the  suit  should  have  been 
dismissed.     4th.  That  the    testimony  taken 
to  prove  the  propriety  of  the   sale,    was  not 
taken  upon  interrogatories  agreed  upon  by 
the    g'uardian    ad   litem   of  the  infant,  nor 
was  it  taken  in  his   presence  when  he  was 
so  disconnected  from   all   other  relations  to 
the  cause  as  to  give  the   interest  of  the  in- 
fant the  protection  of  his   whole   undivided 
attention.     Fourth.  It  was  error  to  decree  a 
sale  of  the  land   until   the  dower  of   Mrs. 
Durrett  had  been   assigned   to   her,   or  she 
had  agreed,  in  some   lawful   way,  to  accept 
the  interest  upon  one-third  of   the  proceeds 
of  sale  or  the  then  value  of  her  dower  estate. 
And  this  not  being  done,  tended  to  depre- 


ciate the  market  value  of  the  land.  5th. 
Because  neither  Isaac  B.  Davis  nor  Elijah 
K.  Durrett  was  ever  the  lawful  guardian  of 
Thomas  Davis. 

The  cause  came  on  to  be  heard  upon  the 
petition  of  the  infant  defendant,  on  the  23d 
of  November  1870,  when  the  court  decreed 
that  the  decrees  entered  in  the  cause  on  the 
17th  of  November  1858,  and  on  the  21st  of 
June  1860  be  set  aside ;  that   the  sale 

307  of   the   land  to  *Peter  C.    Durrett  be 
also   set   aside,    and    that  he  deliver 

possession  of  the  same  to  Isaac  B.  Davis, 
the  guardian  of  Thomas  Davis.  And  a 
commissioner  was  directed  to  take  certain 
accounts.  From  this  decree  Peter  C.  Dur- 
rett applied  to  this  court  for  an  appeal ; 
which  was  allowed. 

Wm.  Green,  for  the  appellant. 

Field  &  Gray,  for  Thomas  Davis. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

This  case  has  been  very  ably  and  elabo- 
rately argued;  many  authorities  have  been 
cited,  and  much  valuable  learning  displayed. 
The  industry  and  researches  of  counsel  on 
both  sides  have  relieved  the  court  of  much 
labor,  and  rendered  unnecessary  any  ex- 
tended discussion  of  the  various  questions 
presented  by  the  record.  I  do  not  propose 
to  attempt  to  follow  the  learned  counsel  in 
the  wide  range  they  have  taken,  but  simply 
to  give  the  conclusions  to  which  the  court 
has  arrived,  with  a  brief  statement  of  the 
reasons  upon  which  these  conclusions  are 
founded. 

It  is  perhaps  better  to  consider  the  objec- 
tions taken  to  the  proceeding's  and  decree 
for  the  sale  of  the  appellee's  land,  in  the 
order  in  which  they  are  presented  by  him 
in  his  petition  for  a  rehearing. 

And  first,  it  is  suggested  that  the  bill  did 
not  plainly  state  all  the  estate  both  real  and 
personal  which  belonged  to  the  appellee, 
as  required  by  the  provisions  of  the  second 
section  of  chap.  128,  Code  of  1860. 

The  bill  states  that  David  W.  Davis,  the 
father   of   the    appellee,    died  in  February 
1855,    intestate,    seized  and   possessed  of  a 
tract  of  land,  which    is   the  subject  of  con- 
troversy,   and    a    number   of   slaves, 

308  whose    names   and    ag-es  *are   given ; 
and  that  this  constituted  all  the  estate 

belonging  to  the  appellee.  These  averments 
are  fully  sustained  by  the  evidence  taken 
and  fUed  by  the  guardian  before  the  decree 
for  the  sale  of  the  land  was  rendered.  The 
appellee  did  not  attempt,  in  the  court  below, 
to  controvert  this  evidence ;  but  contented 
himself  with  a  general  averment,  that,  as 
he  had  been  informed,  his  father,  at  the 
time  of  his  death,  was  possessed  of  stock 
and  farming  implements  which  must  have 
been  worth  several  thousand  dollars.  All 
of  which  may  be  true,  and  the  statements 
of  the  bill  also  true,  as  the  property  may 
have  been  sold  by  the  personal  representa- 
tive, and  the  proceeds  exhausted  in  the  paj'- 
ment  of  debts. 
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It  is  to  be  further  observed  that  the  ap- 
plication of  the  guardian  for  a  decree  to 
sell  the  appellee's  land,  was  based  upon 
grounds  which  would  have  justified  the  sale 
even  though  it  had  appeared  on  the  face  of 
the  bill  that  the  appellee  then  owned  all  the 
property  claimed  in  his  petition. 

But  a  more  conclusive  answer  is,  that  al- 
though a  purchaser,  at  a  judicial  sale,  may 
be  required  to  see  to  the  regularity  of  the 
proceedings  upon  which  the  jurisdiction  of 
the  court  is  founded,  he  is  not  bound  to  in- 
vestigate the  truth  of  the  matters  stated  in 
the  bill  and  deposed  to  by  the  witnesses 
touching  the  estate  owned  by  the  infant. 
The  title  cannot  be  affected  because  the  case 
made  by  the  record  happens  not  to  be  war- 
ranted by  the  facts.  This  principle  received 
the  unanimous  approval  of  this  court  in 
Walker's  ex'or  vs.  Page,  21  Gratt.  636,  645. 
It  was  there  held  that  the  infant  cannot  re- 
open the  case,  and  introduce  evidence  to 
contradict  that  already  given  and  relied 
upon  by  the  court  that  entered  the  decree. 

The  second  objection  set  forth  in  the  pe- 
tition, is  for  want   of   proper  parties. 

309  It  is  claimed  that  Isaac  B.  Davis,  *the 
guardian,  ought  to  have  been  made  a 

defendant  in  his  character  as  heir,  inas- 
much as  the  statute  requires  that  ^'the 
infant  and  all  those  who  would  be  his  heirs 
if  he  were  dead,  shall  be  made  defendants:" 
that  the  main  object  of  this  provision  is  to 
afford  the  infant  the  security  derived  from 
the  presence  of  the  next  of  kin  before  the 
court. 

The  suit  was  brought  by  Isaac  B.  Davis, 
and  the  bill  verified  by  his  affidavit ;  and 
when  he  ceased  to  have  any  connection  with 
the  case  as  guardian,  he  united  as  surety 
in  the  bond  given  for  the  payment  of  the 
purchase  money.  It  is  clear,  therefore,  that 
in  his  opinion  the  interest  of  the  appellee 
was  promoted  by  a  sale.  If  he  had  been  made 
a  party  as  heir,  he  must  necessarily  have 
assented  to  the  statements  made  by  himself 
as  guardian.  What  other  assurance  could 
he  have  given?  What  other  representation 
could  he  have  made,  that  would  in  any  wise 
have  enured  to  the  benefit  of  the  appellee. 
Are  we  to  vacate  the  decree  and  the  sale 
upon  some  vague  and  undefined  notion  that 
the  appellee  possibly  has  sustained  damage 
because  the  party  asking  for  the  sale  as 
plaintiff  was  not  before  the  court  as  defend- 
ant? this  would  indeed  be  to  sacrifice  sub- 
stance for  the  merest  shadow.  Isaac  B. 
Davis  having  by  his  active  agency  obtained 
the  decree,  being  a  party  on  the  record  when 
it  was  rendered,  having  united  with  the 
purchaser  in  the  execution  of  the  bond,  can 
never  be  heard  to  impeach  that  decree,  or 
the  title  acquired  under  it.  But  let  it  be 
conceded  that  he  may  impeach  it,  how  is 
the  appellee  affected?  What  cause  of  com- 
plaint has  he  if  the  purchaser  is  willing  to 
incur  the  hazards  of  future  litigation?  It 
is  not  for  him  to  object  to  the  sale  because 
the    purchaser   has   not   acquired   a  perfect 

title. 

The  appellee,  in  his   petition,  made 

310  the    further  objection  *that  Mary  A. 


Henshaw,  his  paternal  aunt,  was  not 
before  the  court.  I  understand  his  counsel, 
however,  in  the  printed  note  of  argument, 
as  abandoning  this  ground,  and  very  prop- 
erly so;  because,  as  he  well  said,  *' the  court 
was  justified  in  taking  the  statement  in  the 
bill  as  an  averment  that  the  said  Mary  A. 
Henshaw  was  dead;  and  that  Philip  T. 
Henshaw,  one  of  the  defendants,  was  her 
only  child. 

In  thus  disposing  of  the  objections  for  the 
want  of  proper  parties,  I  do  not  wish  to  be 
understood  as  conceding,  that  the  learned 
counsel  for  the  appellee  is  correct  in  his 
interpretation  of  the  statute,  when  he  says 
the  main  purpose  in  view  was  to  protect  the 
interests  of  the  infant,  in  requiring  those 
who  would  be  his  heirs  to  be  made  defend- 
ants. This  is  a  very  grave  question,  not 
necessary  now  to  be  decided,  and  no  opinion 
is  intended  to  be  expressed  upon  the  point. 

The  third  error  assigned  by  the  appellee 
is,  that  the  cause  was  not  matured  for  a 
hearing  according  to  law  at  the  time  the 
decree  was  rendered.  The  first  branch  of 
this  objection,  is  based  upon  the  ground, 
that  although  an  answer  was  filed  by  the 
guardian  ad  litem,  it  was  not  in  fact  his 
answer,  but  that  of  the  infant;  and  if,  in 
any  view,  it  can  be  considered  the  answer 
of  the  guardian  ad  litem,  it  was  not  verified 
by  his  affidavit. 

It  is  true  the  answer  purports  to  be  the 
infant's  by  his  guardian  ad  litem;  but  it 
is  signed  by  the  latter,  and  a  careful  read- 
ing will  show  that  it  is  in  fact  his  answer. 
It  is  the  opinions,  statements  and  responses 
of  the  guardian  that  are  given ;  and  how- 
ever the  judge  or  clerk  may  have  regarded 
or  termed  it  in  the  hurry  and  confusion  of 
the  court,  it  has  the  same  effect  as  if  it  was 
formally  designated  and  filed  as  the  answer 
of  the  guardian  in  his  proper  person. 

It  is  also  true  it  does  not  appear  that 
311  the  answer  was  *sworn  to.  But  it 
may  have  t>een  done  in  open  court, 
and  the  entry  omitted  by  the  clerk,  or  the 
paper  containing  the  endorsement  lost  or 
mislaid  during  the  war,  at  the  time  the 
public  records  were  taken  from  the  clerk's 
office  and  concealed  in  the  country.  We  are 
not  to  presume  that  the  able  and  efficient 
judge  then  occupying  the  bench  was  igno- 
rant of  a  plain  provision  of  the  statute 
requiring  such  oath,  or  that  he  would  have 
received  and  acted  upon  an  answer  not  in 
conformity  with  these  provisions.  Kvery 
reasonable  intendment  should  be  made  in 
this  court,  in  favor  of  the  regularity  of  the 
proceedings  below,  where  the  contrary  does 
not  plainly  appear.  And  this  upon  the 
maxim,  omnia  praesumunter  rite  esse  acta. 
More  especially  ought  this  to  be  the  case 
after  this  lapse  of  time,  in  favor  of  a  bona 
fide  purchaser  for  value,  and  in  support  of 
a  sale  clearly  established  to  be  for  the  ben- 
efit of  the  infant  at  the  time   it   was  made. 

The  second  branch  of  this  objection,  is, 
that  the  suit  was  brought  to  the  June  rules, 
and  the  defendants  summoned  then  to  ap- 
pear ;  and  yet  the  bill  was  not  filed  or  sworn 
to  until   the    15th  of  September  following  : 
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Consequently  the  suit  stood  dismissed  for 
"want  of  a  bill,  by  the  express  provisions  of 
the  statute. 

The  law  certainly  requires  the  bill  to  be 
verified  by  the  oath  of  the  g^uardian.  It  is 
perhaps  more  regular  that  this  should  be 
done  when  the  bill  is  filed;  but  it  is  not 
indispensable.  The  main  object  of  the 
statute,  in  requiring  such  oath,  is,  I  imag- 
ine, that  the  court  may  have  the  assurance, 
derived  from  the  guardian's  oath,  that  the 
averments  of  the  bill  are  true;  that  the 
interests  of  the  infant  will  be  promoted  by 
a  sale ;  and  that  the  guardian  himself  hon- 
estly entertains  this  opinion.  And  clearly 
this  object  is  fully  attained  if  the  bill  is 
sworn  to  at  any  time  before  the  court  acts 
upon  it  and  renders  the  decree  of  sale. 
Here  the  decree   was   rendered   at  the 

312  *November  term,  and  the  bill  sworn 
to  in  the  preceding  month  of  Septem- 
ber: which,  for  all  practical  purposes,  was 
the  same  thing  as  if  the  oath  had  been  taken 
'when  the  bill  was  filed. 

As  to  the  other  objection,  that  the  bill  was 
not  filed  in  due  time,  it  is  sufficient  to  say, 
that  it  might  have  been  filed  at  the  June, 
July,  or  August  rules,  without  new  process 
against  the  defendants.  The  decree  sub- 
stantially recites  that  the  process  was  re- 
turned properly  executed,  the  bill  was  filed 
in  due  time,  and  all  the  steps  regularly  taken 
to  mature  the  cause  as  to  the  defendants. 
Upon  the  authority  of  numerous  cases,  these 
recitals  must  be  held  conclusive  in  this 
court.  Craig  v.  Sebrell,  9  Gratt.  131 ;  and 
cases  there  cited. 

The  4th  objection  is,  that  the  depositions 
were  talcen  and  certified  by  the  same  person 
as  commissioner  who  was  acting  as  guard- 
ian. The  learned  counsel,  in  his  printed 
notes,  very  rightly  does  not  attach  much 
importance  to  this  objection,  and  it  may  be 
dismissed  with  a  single  remark,  that  there 
is  nothing  incompatible  with  the  interests 
of  the  infant,  in  the  guardian  ad  litem  act- 
ing as  an  officer  to  take  the  depositions; 
nor  is  there  any  thing  in  the  letter  or  spirit 
of  the  statute  which  militates  against  it. 

The  fifth  ground  presented  in  the  petition, 
is  the  supposed  error  of  the  court  in  decree- 
ing a  sale  of  the  land  until  the  dower  of 
Mrs.  Durrett  was  assigned  her,  or  she  had 
agreed,  in  some  lawful  way,  to  accept  the 
interest  upon  one-third  of  the  proceeds  of 
sale ;  and  that  a  sale  of  the  land  before  that 
obstacle  was  removed,  tended  to  depreciate 
the  market  value  of  the  property.  The  ob- 
vious answer  to  this,  is,  that  Mrs.  Durrett,  in 
conjunction  with  her  husband,  filed  her  an- 
swer to  the  bill,  consenting  to  a  sale.  The 
sale  was  accordingly  made,  and  her  part  of 
the  proceeds,  no  doubt,  properly  secured  to 
her.     So  far  from  the  market  value  of 

313  the    property    being   depreciated    *by 
this  course    of  proceeding,  the  infant 

was  benefited  by  a  sale  of  the  entire  tract 
unencumbered  with  the  lien  of  the  dower 
estate. 

The  sixth  and  main  objection,  was  reserved 
by  the  learned  counsel  for  appellee,  to  be 
last  presented   in    the   petition.     It   is  that 


Isaac  B.  Davis,  in  whose  name  the  bill  was 
filed,  was  never  the  legal  guardian  of  the 
appellee ;  he  having  been  appointed  by  the 
Circuit  court  of  Greene  county  '*in  chancery 
sitting."  It  is  insisted  that  the  Chancery 
courts  are  not  authorized  to  appoint  guard- 
ians for  infants :  but  that  this  power  apper- 
tains exclusively,  to  the  Circuit  or  County 
courts  in  the  exercise  of  their  common  law 
or  probate  jurisdiction. 

There  is  no  question  but  that  the  English 
courts  of  chancery  from  an  early  period, 
have  assumed  as  a  part  of  their  jurisdiction, 
the  power  to  appoint  gfuardians  where  no 
testamentary  guardians  existed.  However 
it  may  have  originated,  or  upon  whatever 
principle  or  necessity  founded,  it  is  now«an 
established  doctrine  of  these  courts,  and  is 
never  called  in  question.  Tyler  on  Infancy 
and  Coverture,  page  254;  2  Story  EJq.  Ju., 
sec.  1333.  In  some  of  the  States  of  the 
Union  chancery  guardianship,  as  recognized 
in  England  has  never  been  adopted;  but 
the  jurisdiction  in  such  cases  is  confided 
exclusively  to  surrogates'  or  orphan's 
courts;  special  tribunals  bearing  in  many 
respects  a  strong  resemblance  to  the  English 
ecclesiastical  courts.  They  are  clothed  with 
power  to  issue  letters  of  guardianship  to 
revoke  them  when  necessary  and  to  supervise 
generally  the  conduct  of  such  fiduciaries 
and  the  settlement  of  their  accounts.  The 
whole  matter  is  regulated  by  statute,  the 
chancery  jurisdiction  in  such  cases  being 
wholly  unknown. 

In  Virginia  the  practice  in  the  earlier 
history  of  the  country  was  in  conform- 
314  ity  with  the  English  course  of  *pro- 
ceeding.  As  far  back  as  1795  the 
General  court  determined  it  had  no  author- 
ity in  the  matter  of  appointing  guardians. 
3  Rob.  Prac.  467.  And  in  Ficklin  v.  Fick- 
lin,  2  Va.  Cas.  204,  the  same  court  in  1820 
decided  that  the  appointment  of  a  guardian 
by  election  of  the  infant,  after  he  arrives 
at  the  age  of  fourteen,  is  made  on  the  chan- 
cery side  of  the  County  court,  and  not  on 
the  common  law  side.  In  a  note  to  that 
case  Judge  Brockenbrough  states  that  the 
Superior  courts  of  law  in  this  State  had 
uniformly  refused  to  appoint  guardians, 
and  receive  the  election  of  infants.  And 
he  expresses  the  opinion  that,  as  the  courts 
of  chancery  have  such  a  controlling  power 
over  the  estates,  government  and  education 
of  wards,  and  over  the  conduct  of  guardians, 
they  are  the  proper  tribunals  before  whom 
the  election  by  an  infant  of  his  guardian 
should  be  made.  It  will  be  observed  that 
Judge  Brockenbrough  is  speaking  of  guard- 
ians by  election  of  the  infant.  He  did  not 
mean,  I  take  it,  to  suggest  that  a  different 
jurisdiction  prevailed  as  to  infants  who  had 
attained  fourteen  and  those  who  were  under 
that  age.  In  the  nature  of  things  no  such 
distinction  could  ever  exist  unless  estab- 
lished by  some  express  legislative  enact- 
ment. The  reference  is  no  doubt,  to  the 
rule  of  the  common  law  by  which  the  minor, 
upon  reaching  the  age  of  fourteen,  was 
competent  to  select  his  guardian,  and  the 
person    thus    selected,    if   possessed    of  the 
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proper  qualifications,  was  invariably  ap- 
pointed by  the  court. 

According*  to  the  authorities  just  cited,  it 
is  clear  that  prior  to  the  revisal  of  1819,  and 
subsequent  to  it,  the  Chancery  courts  exer- 
cised the  power  of  appointing  guardians; 
and  they  were  considered  the  only  tribunals 
clothed  with  the  power  of  making  such  ap- 
pointments. They  must  equally  possess  it 
now,  unless  a  change  was  made  by  the  re- 
visal of  1849-'50.  The  settled  rule,  however, 
in    construing  the   Code,    is,  that  the 

315  old    law    was  *not  intended   to  be  al- 
tered,  unless   such  intention   plainly 

appears.  Parramore  v.  Taylor,  11  Gratt. 
220 ;  Owners  of  Steamboat  Wenona  v.  Brag- 
dop,  21  Gratt.  685. 

The  statute  found  in  the  Code  of  1849, 
merely  declares  that  the  Circuit,  County  or 
Corporation  court  of  any  county  or  corpora- 
tion, in  which  a  minor  resides,  may  appoint 
a  gaurdian  for  him.  Now,  conceding  that 
this  provision  confers  upon  the  Circuit  and 
County  courts  the  power  of  appointment  as 
courts  of  probate,  upon  what  principle  is  it 
to  be  construed  as  taking  away  the  juris- 
diction of  the  Chancery  courts.  According 
to  any  rule  of  interpretation  the  inference 
is  that  a  cumulative,  and  not  an  exclusive, 
jurisdiction  was  intended.  Way  land  v. 
Tucker,  4  Gratt.  267. 

It  has  been  argued,  however,  that  by  the 
express  terms  of  the  11th  section,  chap.  128, 
Code  of  1860,  the  Chancery  courts  are  au- 
thorized to  remove  and  appoint  g-uardians; 
but  not  to  appoint  in  the  first  instance ; 
from  which  it  is  to  be  fairly  inferred  the 
intention  was  to  limit  them  to  cases  of  re- 
moval and  appointment.  The  same  provi- 
sion, substantially,  is  in  the  Code  of  1819; 
and  was  the  law  long  anterior  thereto.  But 
it  was  never  construed  as  limiting  the  gen- 
eral jurisdiction  of  the  Chancery  courts 
upon  the  subject ;  a  jurisdiction  which  had 
existed  from  our  earliest  history,  and  was 
based  upon  principles  lying  at  the  founda- 
tion of  our  system  of  equity  jurisprudence. 
As  a  general  rule  a  statute  conferring  power 
upon  a  court  in  special,  enumerated  cases, 
is  not  to  be  construed  as  divesting  a  general 
jurisdiction  in  cases  of  an  analogous  nature 
not  enumerated. 

But  if  the  chancery  courts  have  no  power 
to  appoint  guardians  in  the  first  instance, 
but  only  to  remove  and  appoint,  it  would 
seem  to  be  clear  where  they  have  appointed, 
the*validity  of  that  appointment  cannot  be 
questioned  in  a  collateral  proceeding. 

316  No  other  court,  *unless  it  be  an  ap- 
pellate tribunal,  is  authorized  to  ex- 
amine the  records  to  ascertain  whether  the 
occasion  was  one  for  the  proper  exercise  of 
the  power  in  question.  They  are  courts  of 
general  jurisdiction,  and  their  decrees  and 
orders  are  conclusive  until  reversed  by  a 
proper  proceeding.  This  principle  has  re- 
ceived the  sanction  of  the  courts  in  innu- 
merable instances.  It  is  only  necessary  to 
refer  to  one,  the  case  of  Fisher  v.  Bassett, 
9  ^eigh  119.  In  that  case  Judge  Parker 
said :  The  distinction  between  the  acts  of  a 
court  having  jurisdiction    over   the   subject 


matter  under  some  circumstances,  and  those 
of  one  which  in  no  possible  state  of  things 
can  take  jurisdiction  over  the  subject,  is  a 
sound  and  sufficiently  intelligible  one  to 
guide  our  judgments  in  the  present  case. 
If  under  any  circumstances  the  Hustings 
court  could  grant  administration  to  Scott, 
it  had  jurisdiction  of  the  subject,  and  must 
judge  of  those  circumstances.  See  cases 
cited  in  Devaughn  vs.  Devaughn,  19  Gratt. 
563;  Ballard  vs.  Thomas,  Ibid.  14.  In  the 
present  case,  if  the  ward  may  question  the 
appointment,  so  may  the  sureties  in 
the  g-uardian's  bond,  and  so  may  a  stran- 
ger sued  by  the  guardian  for  any  matter 
affecting  the  ward's  estate.  Indeed  this 
case  affords  in  itself  a  most  apt  illustration 
of  the  evil  results  of  the  doctrine  asserted. 
An  appointment  made  by  a  court  of  general 
jurisdiction,  recognized  by  another,  is  to  be 
pronounced  utterly  void  to  the  extent  of  re- 
versing a  decree  and  invalidating  the  title 
of  a  bona  fide  purchaser  for  value. 

Before  a  result  of  that  sort  is  reached  we 
should  be  clearly  satisfied  that  the  law  on 
the  subject  is  express  and  mandatory. 

These  constitute  the  main,  if  not  all  the 
objections,  urged  by  the  appellee  to  the 
proceedings  and  decree  under  which  his  land 
was  sold.  In  considering  them  this  court 
has  not  been  unmindful  of  the  impor- 
317  tance  of  a  ^faithful  observance  of  the 
various  statutes  enacted  for  the  ben- 
efit of  the  infant,  and  for  the  protection  of 
his  inheritance.  The  power  to  sell  the 
estate  of  those  who  have  no  capacity  to  be 
heard  is  a  very  grave  one,  and  only  to  be 
exercised  with  great  caution.  Still  it  is  an 
indispensable  power,  and  is  vested  in  some 
tribunal  in  .every  well  regulated  State. 
Sound  policy  requires  that  judicial  sales 
shall  not  be  brought  into  disrepute  by  the 
practice  of  vacating  decrees  for  slig-ht  and 
minute  defects  in  the  preparation  of  causes, 
when  the  true  meaning  and  spirit  of  the 
law  has  been  observed.  If  the  court  clearly 
perceives  that  the  sale  when  made  was  an 
advantageous  one,  it  ought  not  to  reg-ard 
mere  technical  informalities  which  do  not 
substantially  affect  the  validity  of  the  pro- 
ceedings, or  the  rights  and  interests  of  the 
infant.  In  determining  whether  the  sale 
was  a  beneficial  one,  we  must  look  to  the 
circumstances  as  they  existed  at  the  time  it 
was  made,  and  not  to  subsequent  events. 
The  purchase  money  may  be  lost  by  the 
mismanagement  of  the  court,  or  its  officers, 
or  by  injudicious  investments,  or  by  the 
occurrence  of  war ;  but  surely  such  consid- 
eration ought  not  to  affect  the  purchaser. 
These  are  matters  with  which  he  cannot 
interfere,  and  by  which  he  should  never  be 
prejudiced. 

In  considering  the  numerous  objections 
urged  in  this  case,  I  have  made  no  reference 
to  a  very  important  question  very  ably  dis- 
cussed by  counsel.  And  that  is,  conceding- 
the  validity  of  these  objections  and  the  ne- 
cessity of  reversing  the  decree,  whether  the 
appellee  is  entitled  to  the  restitution  of  his 
property  as  against  the  appellant,  who 
stands  in  the   attitude   of   a   bona  fide  pur- 
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chaser  for  value.  Whatever  may  be  the 
current  of  authorities  in  other  States,  the 
question  may  be  regarded,  to  some  extent, 
an  open  one  in  Virginia.  The  tendency  of 
opinion  has  been  that  the  title  falls 
318  with  the  reversal  of  the  decree,  *ex- 
cept  so  far  as  the  sale  is  within  the 
influence  of  the  statute. 

The  decision  of  the  question  is,  however, 
wholly  unnecessary  in  this  case,  because, 
as  has  been  seen,  the  objections  are  insuffi- 
cient when  considered  singly  or  collectively. 
Nor  are  we  called  on  to  consider  any  of  the 
proceedings  subsequent  to  the  sale.  The 
decree  of  the  Circuit  court  is  based  upon  the 
alleged  irregularities  in  the  conduct  of  the 
suit;  and  to  these  our   opinion   is  confined. 

For  the  reasons  stated,  the  decree  of  the 
Circuit  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Decree  reversed. 


319  *Robin8on  v.  Rogers,  2d  Auditor. 

January  Term,  1874,  Richmond. 

I.  Act  of  1871— Bond*— Pttndlnff  Act.— The  holder  of 
bonds  of  the  State  Issued  before  the  war  to  the 
Kanawha  Board  of  the  James  River  and  Kanawha 
Company,  under  S  9  of  the  act  of  March  23d,  1800,  is 
entitled  to  have  them  transferred  upon  the  books 
of  the  2d  auditor,  and  funded  under  the  provisions 
of  the  act  of  March  90.  1871,  as  amended  by  the 
repealing  clause  of  the  act  of  March  7,  1872,  entitled 
an  act  declarinsr  what  shall  be  received  in  pay- 
ment of  taxes,  &c. 

a.  Same— 5a]iie— Mandamus  to  Enforce.*— The  pro- 
ceedinsr  by  mandamtts  is  the  proper  proceeding*  to 
compel  the  2d  auditor  to  transfer  and  fund  said 
bonds :  his  act  in  doinsr  so  beinsr  merely  ministerial. 

3.  Same— Repeal.— The  act  of  March  18, 1882,  passed  by 
the  Richmond  Govemment,  in  relation  to  said 
bonds,  was  temporary  in  its  character,  and  has 
been  repealed  by  implication 

This  case  is  sufficiently  stated  in  the  opin- 
ion of  Judge  Bouldin. 

Neeson  and  Morton,  for  the  petitioner. 

Taylor,    Attorney-General,    for   the   com- 
monwealth. 

Bouldin,  J.  This  is  an  original  applica- 
tion to  this  court,  by  Wm.  G.  Robinson  of 
Oswego,  in  the  State  of  New  York,  for  a 
writ  of  mandamus  to  the  second  auditor  of 
the  State,  to  compel  him  to  transfer  on  the 
books  of  his  office,  to  said  Robinson,  certain 
bonds  of  the  State  of  Virginia  issued  to  the 
Kanawha  Board  of  the  James  River  and 
Kanawha    Company,    under    the    9th 

320  section  of  *the  act  of  March  23d,  1860, 
amounting  to  $18,000  in  the  aggregate, 

and  more  particularly  described  in  the  peti- 

'Mandamos— Jllni^terial  Act.— See,  for  Instances  of 
mandamus  to  compel  the  exercise  of  a  ministerial  act^ 
Dawson  Y.  Thruston,  2  Hen.  &  M.  132;  Manns  y. 
Givens,  7  Leifirh  089;  Randolph  Justices  v.  Stalnaker, 
I3  6ratt.  523;  Wolfe  v.  McCaull,  76  Va.  876;  Wise  v. 
BiffCrer,  79  Va.  200. 


tion ;  and  also,  to  fund  the  same  under  act 
of  March  30,  1871,  commonly  designated 
**the  funding  act.*' 

The  bonds  are  all  filed  with  the  petition; 
and  it  is  admitted  in  writing  bj'  the  parties, 
that  all  of  them  were  duly  issued  and  deliv- 
ered by  the  State  of  Virginia,  to  said  Ka- 
nawha Board,  under  the  9th  section  of  the 
act  aforesaid ;  that  they  came  to  the  hands 
of  the  petitioner  by  proper  assignment ;  and 
that  the  powers  of  attorney  to  transfer  the 
same,  referred  to  in  the  petition,  are  duly 
executed  and  attested. 

It  is  further  agreed,  that  said  bonds  and 
powers  of  attorney  were  in  the  early  part  of 
the  month  of  December,  1871,  (the  second 
auditor  says  about  the  2d,)  presented  to  Asa 
Rogers,  then  and  now  the  second  auditor 
of  the  State  of  Virginia,  to  be  transferred 
and  funded  under  the  act  aforesaid  of  March 
30th,  1871. 

The  auditor  refused  either  to  transfer  or 
fund  the  bonds,  assigning  as  his  only  rea- 
son for  the  refusal,  '*that  the  same  was  not 
funded  on  account  of  the  provisions  con- 
tained in  the  act  of  March  18th,  1862," 
being  an  act  of  the  Richmond  government 
during  the  late  war.  The  issue  by  the 
State,  and  the  assignment  to  the  petitioner, 
being  all  conceded  to  be  ''duly"  and  •'prop- 
erly** made,  and  the  bonds,  with  the  powers 
of  attorney  duly  executed,  having  been 
regularly  presented  to  the  second  auditor  in 
December  1871,  to  be  properly  transferred 
and  funded,  the  question,  and  onl3'  question 
before  us,  is,  whether  the  act  of  assembly 
referred  to  by  him,  constituted  a  valid  ob- 
jection to  the  petitioner*s  demand?  Did 
that  act  justify  the  second  auditor  in  refus- 
ing to  make   the    transfer   and   to  fund  the 

debt?    This  is  the  only  question. 
321  *By  the  general   laws   of.  this  State 

existing  when  these  bonds  were  issued 
by  the  State  of  Virginia,  and  when  they 
came  to  the  hand  of  the  petitioner,  it  was 
the  duty  of  the  second  auditor,  on  the  pres- 
entation to  him  of  these  bonds  by  the 
petitioner,  with  proper  power  of  attorney 
authorizing  the  transfer  of  the  bonds  to  him 
as  the  holder,  to  have  the  transfer  made; 
and  such  thence  hitherto  hath  been  and  still 
is  the  law  of  Virginia.  See  Code  1860,  pp. 
264-5,  ch.  44,  {{  23,  24,  25,  «&c..  Code  1873, 
pp.  407-8,  ch.  42,  H  27,  28,  29,  &c. 

In  addition  to  this  general  law  of  the 
State  she  contracted  on  the  face  of  these 
bonds,  with  the  person  or  persons  to  whom 
they  might  be  issued,  and  with  all  persons 
who  might  become  holders  thereof,  that  they 
should  be  transferable  on  the  books  of  the 
second  auditor,  by  appearance  in  person  or 
by  attorney ;  thus  making  the  general  law 
of  the  land  a  part  of  the  contract  in  express 
terms  on  the  face  of  each  bond.  The  lan- 
guage on  the  face  of  each  certificate  or  bond 
is  as  follows:  **This  certificate  is  transfer- 
able on  the  books  of  the  second  auditor,  by 
appearance  in  person  or  by  attorney.  *  *  The 
right  thus  to  appear  in  person  or  by  attor- 
ney, and  to  transfer  the  bond  to  another,  is 
absolutely  essential  to  its  beneficial  use  by 
the  holder.      Without  such   power,  its  con- 
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vertibility  into  money  would  be  destroyed ; 
and  this  essential  rig-ht  being-  secured  to  the 
holder  by  the  contract  of  the  State,  the  ob- 
ligation of  that  contract  cannot  be  impaired 
by  subsequent  legislation.  If,  then,  the  act 
of  the  Richmond  government  of  March  18, 
1862,  be  a  statute  of  the  State  of  Virginia, 
and  if  the  second  auditor  be  fight  in  sup- 
posing that  the  statute  prohibits  him  from 
allowing  any  transfer,  either  in  person  or 
by  attorney,  of  bonds  legally  issued  under 
the  act  of  September  23d,  1860,  and  in 
the  hands  of  bona  fide  holders  prior  to 
the  passage   of    the   prohibitory  act, 

322  *the  latter  act  would  certainly  deprive 
the  holder  of  the  bond  of  a  most  val- 
uable and  important  element  of  his  contract, 
and  would  therefore  impair  its  obligation. 
On  that  account  and  to  that  extent  the  act, 
if  on  our  statute  book,  is  unconstitutional 
and  void,  and  constitutes  no  answer  to  the 
petitioner's  demand  to  have  his  bonds 
transferred  and  funded. 

But,  is  the  prohibitory  portion  of  the  act 
of  March  18,  1862,  now  a  law  of  Virginia, 
conceding  it  to  have  been  a  law  and  to  be 
constitutional?  I  think  not.  It  might,  per- 
haps, be  contended,  and  with  much  show  of 
reason,  under  the  ruling  of  this  court  in  the 
cases  of  Commonwealth  v.  Chalkey,  20 
Gratt.  404,  and  De  Rothschild  v.  Auditor, 
22  Gratt.  41,  that  no  legislative  act  of  the 
Richmond  government,  during  the  war, 
could  in  any  wise  affect  the  obligations  of 
this  State,  issued,  and  the  rights  of  her 
creditors  beyond  the  State  vested,  anterior 
to  the  war.  But,  waiving  that  question 
altogether,  I  am  of  opinion  that  the  portion 
of  the  act  referred  to  is,  for  other  reasons 
which  will  be  given,  no  longer  a  part  of 
the  law  of  Virginia.  The  act  itself  did  not 
undertake  •  wholly  to  repudiate  the  obliga- 
tions of  the  State  therein  referred  to ;  but, 
treating  them  as  valid,  merely  interposed  a 
temporary  obstruction  to  their  transfer.  It 
was  evidently  a  quasi  war  measure,  intended 
to  bolster  the  resources  of  the  government, 
and  was,  on  its  face,  temporary  in  its  char- 
acter ;  and  so  far  as  my  researches  enable 
me  to  speak  on  the  subject,  and  they  have 
been  prosecuted  with  some  care,  it  has  not 
been  recognized,  nor  even  referred  to,  in 
any  act  passed  since  the  war  in  relation  to 
the  public  debt.  In  none  of  our  statutes, 
making  provision  for  the  public  debt  since 
the  war,  has  there  been  any  discrimination 
against  the  bonds  issued  to  the  Kanawha 
Board.  Beginning  with  the  act  entitled 
'*an  act   to    provide   for   funding  the 

323  interest  upon  the  public  *debt, '  *  passed 
March  2d,  1866,  we  find  that  its  pro- 
visions extend  to  all  holders  of  the  bonds  of 
the  State  issued  before  the  I7th  day  of 
April  1861,  without  exception ;  making  no 
discrimination  against  the  bonds  lawfully 
issued  under  the  act  aforesaid  of  March  23d, 
1860.  Sess.  Acts  1865-6,  ch.  9,  p.  79.  Nor 
is  there  any  such  discrimination  to  be  found 
in  any  of  the  subsequent  statutes.  See  Act 
March  21,  1867.  Sess.  Acts  1866-7,  ch.  35, 
p.  805 ;  Ibid.  ch.  74,  p.  877 ;  Ibid.  ch.  103,  p. 
904;  and  Sess.    Acts   1871-2,  ch.  166,  p.  218. 


And  in  the  joint  resolution  of  the  7th  Jan- 
uary, 1873,  '^in  regard  to  the  pu\)lic  debt," 
**the  holders  of  the  bonds  of  the  State  of 
Virginia,'*  without  exception,  are  invited 
to  a  conference  with  a  committee  of  the 
general  assembly.  The  holders  of  tK>nds 
regularly  issued  through  the  Kanawha  Hoard 
were  not  excluded  in  the  resolution,  and  in 
fact,  these  bonds  constitute  a  part  of  the 
public  debt  as  annually  stated  by  the  auditor 
and  published  with  the  acts  of  assembly. 
In  addition  to  all  this,  the  funding^  act  of 
March  30th,  1871,  itself  makes  no  such  dis- 
crimination; on  the  contrary,  it  g-ives  in 
express  terms  the  privilege  of  fundi ng^  to 
*Hhe  owners  of  any  of  the  bonds,  stocks  or 
interest  certificates  heretofore  issued  by  the 
State,  which  are  recognized  by  its  consti- 
tution and  laws  as  legal ;  except  the  five  per 
centum  dollar  bonds  and  what  are  known 
as  sterling  bonds.  * '  There  is  no  exception 
of  bonds  issued  through  the  "Kanavrha 
Board. ' » 

Under  these  circumstances,  I  am  of  opin- 
ion, that  the  temporary  war  measure  of 
March  18,  1862,  if  ever  in  force  at  all  after 
the  war,  has  been  long  since  repealed  by 
implication,  and  that  there  was  no  statute 
in  force  on  or  about  the  2d  of  December 
1871,  or  since,  to  interfere  with  the  peti- 
tioner's right  to  have  the  bonds  in  his  peti- 
tion mentioned,  transferred  and  funded 
under  the  act  of  March  30th,  1871,  as 
324  amended  by  the  repealing  ^clause  of 
the  act  of  March  7,  1872,  entitled  '-an 
act  declaring  what  shall  be  received  in  pay- 
ment of  taxes  or  other  demands  of  the 
State,"  and  as  now  in  force. 

I  am  further  of  opinion,  upon  the  princi- 
ples established  by  this  court  in  the  cases 
of  Antoni  v.  Wright,  sh*flf,  and  Wrig-ht, 
sh'ff,  V.  Smith,  both  on  principle  and  au- 
thority, that  the  writ  of  mandamus  is  the 
proper  remedy  in  this  case ;  the  duty  of  the 
second  aiiilitor,  under  the  act  of  assembly, 
being  purely  ministerial. 

My  opinion  is  that  a  peremptory  writ  of 
mandamus  should  be  awarded,  commanding- 
the  second  auditor  to  allow  the  transfer  to 
the  petitioner  of  the  several  bonds  filed 
with  the  petition  to  be  made  on  his  books, 
as  prayed  for  in  the  petition ;  and  to  fund 
the  same  under  the  provisions  of  the  act  of 
March  30th,  1871,  as  amended  by  the  repeal- 
ing clause  of  the  act  of  March  7,  1872,  en- 
titled ''an  act  declaring  what  shall  be 
received  in  payment  of  taxes  or  other  de- 
mands of  the  State,*'  and  as  now  in  force. 

The  other  judges  concurred  in  the  opinion 
of  Bouldin,  J. 

Peremptory  mandamus  issued. 


325  *Beasley  v.  Robinson  &  als. 

January  Term,  1874,  Richmond. 

I.  Action  on  Bond— Variance.— A  notice  is  address%ed 
by  B  to  R.  late  sheriff,  and  his  surrlvingr  surteties 
by  name,  survivors  of  themselves  and  James  Slnxs^ 
On  the  trial  B  Introduces  the  bond  which  is  sie^ne^ 
by  R  and   all   the  survlvlnsr   sureties;  but    it   is 
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objected  to  as  evidence  because  the  name  de- 
scribed in  the  address  of  the  notice  as  James  Sims 
is  written  Jos.  Sin.  This  is  not  a  material  vari- 
ance, and  the  bond  should  be  admitted  as  evi- 
dence. 

a.  SaoM— Evidence.— The  court  having  excluded  the 
bond  for  the  variance,  B  proposes  to  introduce  the 
record  of  the  court  setting  out  the  qualification  of 
R  as  sheriff,  and  the  names  of  his  sureties,  of 
whom  James  Sims  is  one,  who  sig'ued,  sealed  and 
acknowledged  said  bond.  But  the  defendants 
objected  to  the  introduction  of  said  evidence  and 
the  admission  of  said  bond.  The  record  is  proper 
evidence  and  should  be  admitted. 

3.  Sune— Vsriaaoe— louBsterlal.— If  it  could  be  con- 
sidered a  case  of  variance  between  the  pleadings 
and  the  proofs,  it  would  have  been  such  an  one  as 
miffht  and  ou^ht  to  have  been  cured  by  an  amend- 
ment, accordintr  to  the  Code  of  1860,  ch.  177, 1 7. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Greene  county,  rendered 
on  the  18th  day  of  June  1873,  on  a  motion 
made  by  the  plaintiff  in  error,  Beasley, 
ag^nst  the  defendants  in  error,  Robinson, 
and  his  surviving  sureties  as  late  sheriff  of 
said  county,  for  certain  sums  of  mqney,  di- 
rected by  the  County  court  of  said  county 
to  be  paid  by  said  sheriff  to  said  Beasley, 
out  of  the  levy  of  said  county.  The  motion 
was  made  under  the  Code  of  1860,  ch. 
326  53,  section  17,  page  311.  The  *notice 
is  in  due  form,  and  was  addressed  ^4o 
Benjamin  Robinson,  late  sheriff  of  Greene 
county,"  and  his  surviving  sureties  by 
name,  who  are  described  as  **surviving 
sureties  of  themselves  and  James  Sims, 
deceased,  on  the  official  bond  of  said  Ben- 
jamin Robinson."  The  notice  having  been 
duly  served  on  all  the  defendants,  and  the 
cause  having  been  several  times  continued 
on  the  motion  of  the  defendants,  it  came 
on  at  length  to  be  tried  on  the  18th  day  of 
Jnne  1873,  when  a  jury  empanelled  in  the 
case  found  a  verdict  for  the  defendants,  and 
jndg^nent  was  thereupon  rendered  accord- 
ingly. 

Two  bills  of  exceptions  were  taken  by  the 
plaintiff,  to  opinions  given  by  the  court 
during  the  progress  of  the  trial,  and  were 
made  a  part  of  the  .record.  The  1st  states, 
that  npon  the  trial  of  the  cause,  the  plain- 
tiff, to  maintain  the  issue  joined  on  his 
part,  offered  in  evidence  to  the  jury,  the 
official  bond  of  Benjamin  Robinson,  sheriff 
of  Greene  county,  dated  the  15th  day  of 
Augnst  1866,  which  is  set  out  in  haec  verba, 
and  is  in  due  form,  embodying  the  names 
of  the  sheriff  and  all  his  sureties,  and  with 
the  names  of  the  sheriff  and  all  his  surviv- 
ing* sureties,  against  whom  only  the  motion 
was  made,  duly  subscribed  to  the  bond ;  but 
instead  of  the  name  of  ^^ James  Sims,"  the 
deceased  surety,  being  fully  subscribed  to 
the  bond,  the  name  **Jos.  Sin,"  appears  by 
the  jprinted  record  to  have  been  subscribed 
thereto.  **  Whereupon  the  defendants,  by 
counsel,  moved  the  court  to  exclude  the  said 
bond  from  the  jury,  because  there  is  a  vari- 
ance between  the  bond  described  in  the 
plaintiff's  notice,  and  that  offered  in  evi- 
dence ;  in  this,  that   the   bond  described  in 


the  notice,  is  described  as  the  bond  of  James 
Sims  and  the  other  obligors  named  in  said 
notice,  and  the  bond  offered  in  evidence  is 
the  bond  of  Jos.  Sin  and  the  other  co-obli- 
gors, and  not  the  bond  of  J^mes  Sims 

327  and  others ;  and  it  did  not  appear  *to 
be  the   bond   of   James  Sims.     Which 

motion  the  court  sustained,  and  excluded 
the  said  bond  from  going  as  evidence  to  the 
jury;  to  which  opinion  of  the  court  the 
plaintiff  excepted." 

The  2d  bill  of  exceptions  states,  that  upon 
the  trial  of  the  cause,  **the  plaintiff,  to 
maintain  the  issue  joined  on  his  part,  and 
after  the  court  had  excluded  the  bond  as  set 
out  in  plaintiff's  first  bill  of  exceptions, 
which  bill  is  asked  to  be  taken  as  a  part  of 
this  bill,  he  offered  to  prove  by  the  order- 
book  of  the  County  court  of  Greene,  that 
the  said  James  Sims  appeared  in  said  court, 
signed,  sealed  and  acknowledged  the  said 
bond  as  his  bond,  which  order  is  in  the 
words  and  figures  following,  to  wit:  'Ben- 
jamin Robinson,  who  has  been  elected  sheriff 
by  the  voters  of  Greene  county  for  the  period 
of  two  years,  commencing  on  the  1st  of 
January  1867,  appeared  in  court,  and  took 
the  several  oaths  required  by  law ;  and,  to- 
gether with  Wm.  F.  Melone,  George  J. 
Stephens,  Richard  D.  Melone,  James  M. 
Robinson  and  James  Sims,  his  securities, 
who  justified  as  to  their  sufficiency,  entered 
into  and  acknowledged  a  bond  in  the  pen- 
alty of  $30,000,  payable  to  the  commonwealth 
of  Virginia,  conditioned  according  to  law.' 
And  the  defendants,  by  counsel,  objected  to 
the  introduction  of  the  said  evidence,  and 
to  the  admission  of  said  bond,  on  the  g^i'ound 
set  out  in  the  first  bill  of  exceptions.  Which 
objection  the  court  sustained,  and  overruled 
the  motion  of  the  plaintiff,  and  again  ex- 
cluded said  bond,  and  also  the  said  order  of 
the  County  court,  and  all  evidence  offered 
to  prove  that  the  said  bond  was  the  bond  of 
the  said  James  Sims.  To  which  opinion  of 
the  court  the  plaintiff  excepted." 

Upon  the  application  of  Beazley  this  court 
awarded  a  supersedeas  to  the  judgment. 

328  *Field  and  Gray,   for   the  appellant. 

Blakey,  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court.     After  stating  the  case,  he  proceeded : 

The  only  question  involved  in  this  case 
is,  whether  the  opinions  of  the  court  ex- 
cepted to  as  aforesaid,  or  either  of  them, 
are  erroneous.  We  are  of  opinion  that  both 
of  them  are. 

First.  The  court  erred  in  excluding  the 
bond  on  the  ground  of  variance,  when  offered 
by  itself  without  other  evidence,  as  men- 
tioned in  the  first  bill  of  exceptions.  There 
is  no  further  description  of  the  bond  in  the 
notice  than  is  contained  in  its  address,  **to 
Benjamin  Robinson,  late  sheriff  of  Greene 
county,  and  George  J.  Stephens,  James  M. 
Robinson,  William  F.  Melone,  R.  D.  Me- 
lone, surviving  sureties  of  themselves  and 
James  Sims,  deceased,  on  the  official  bond  of 
said     Benjamin     Robinson."      The     bond 
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offered  in  evidence  was  the  official  bond 
thus  described.  There  were  inserted  in  the 
body  of  the  bond,  the  names  of  all  the 
oblig'ors,  principal  and  sureties,  to  whom 
the  notice  was  addressed.  And  there  were 
subscribed  to  the  bond,  signatures  and  seals 
corresponding  to  the  names  of  the  obligors, 
so  written  in  the  body  of  the  bond,  except 
that  the  name  apparently  intended  for 
** James  Sims"  is  obscurely  or  imperfectly 
written;  and,  as  the  defendants  in  error 
contend,  is  written,  **Jo8.  Sin."  It  is  so 
written  in  the  printed  record.  But  the  orig- 
inal bond  has  been  brought  before  us  by 
the  clerk  of  the  County  court  of  Greene, 
upon  a  subpoena  duces  tecum ;  and  upon  an 
inspection  of  it,  we  think  the  signature 
was  intended  for  ** James  Sims,**  and  may 
as  well  be  read  *  *  Jas.  Sim,  *  *  or  *  *  Jas.  Sims, ' ' 
as    **Jos.     Sin."      It    was    evidently 

329  *written   by   a   very   bad  writer,  and 
probably    by    an    old    man ;    and   we 

know  it  is  quite  common,  in  such  a  case, 
that  the  name  should  be  misspelt,  or  a 
letter  be  omitted  by  mistake.  The  name  is 
written  opposite  the  word  **seal,"  inserted 
in  a  scroll;  and  the  end  of  the  letter  **m," 
of  the  name  **Sim,"  appears  to  be  written 
over  the  scroll;  and  immediately  after  the 
name  **Sim,"  is  written  the  word  **seal"; 
the  first  letter  of  which  word  serves  well 
enough  for,  and  may  possibly  have  been 
adopted,  by  the  signer  as  the  last  letter  of 
the  name  **Sim"  ;  and  thus  the  name  **Jas. 
Sim^"  would  be  perfected.  But  whether 
this  be  so  or  not,  and  even  if  we  suppose 
the  name  as  written  is  **Ja8.  Sin"  or  **Jos. 
Sin,"  still  we  think  that  the  bond  ought 
not  to  have  been  excluded  as  evidence,  and 
that  the  jury  would  have  been  well  war- 
ranted in  finding,  from  that  evidence  alone, 
on  a  plea  of  non  est  factum,  that  the  bond 
was  the  bond  of  the  obligors  whose  names 
were  inserted  in  the  body  of  it.  The  fact 
is,  most  of  the  names  subscribed  to  the  bond 
are  imperfectly  written.  Indeed,  not  one 
of  them  is  perfectly  written.  In  one  there 
is  a  letter  too  many,  and  in  another  a  letter 
too  few.  In  all  of  them  letters  are  put  for 
Christian  names,  or  those  names  are  con- 
tracted. The  name  of  James  M.  Robinson, 
appears  to  be  written,  **Jus.  M.  Robinson." 
Now,  it  might  just  as  well  have  been  said 
there  was  a  variance  in  regard  to  all  these 
names,  as  in  regard  to  that  of  James  Sims, 
only.  But  we  know  that  these  apparent 
variances,  if  they  may  be  so  called,  are  of 
every  day's  occurrence,  and  they  are  not 
real  or  legal  variances.  The  bond  in  this 
case  was  prima  facie  evidence,  that  it  was 
the  bond  of  all  the  parties  whose  names 
were  inserted  therein,  and  was  apparently 
intended  to  be  subscribed  thereto;  and  that 
fact  could  not  be  controverted  without  an 
affidavit,  that  the  instrument  was  not 

330  the   deed   of   the  alleged  obligors  *or 
some  of  them.     Code  of   1860,  ch.  171, 

{  38,  p.  713;  Acts  of  1869-70,  ch.  271,  p.  425. 
Second.  It  follows  as  a  matter  of  course, 
from  what  we  have  already  said,  that  we 
think  the  Circuit  court  erred  in  excluding 
the  evidence   set    out   in  the   second  bill  of 


exceptions.  Certainly,  if  the  bond  was  not 
sufficient  evidence  of  itself,  in  the  absence 
of  any  affidavit  to  the  contrary,  that  it  was 
the  bond  of  all  the  obligors  therein  named, 
the  order  of  the  court  stating  that  they  all 
appeared  in  court  and  entered  into  and  ac- 
knowledged the  bond,  is  the  highest,  to  wit, 
record  evidence  of  that  fact.  It  appears, 
also,  from  the  bill  of  exceptions,  that  other 
evidence  was  offered  to  prove  that  the  said 
bond  was  the  bond  of  the  said  James  Sims; 
which  evidence  was  also  excluded.  And  it 
does  not  appear  that  a  particle  of  evidence 
was  offered  on  the  other  side  to  prove  that 
the  said  bond  was  not  the  bond  of  James 
Sims,  or  that  there  was  any  person  in  the 
world  by  the  name  of  **Jos.  Sin,"  whose 
the  signature  could  have  been  intended  to 
be.  A  man  may  adopt  a  signature  written 
for  him  by  another  person ;  or  he  may  adopt 
his  cross  mark  for  his  signature.  Here 
James  Sims  made,  or  attempted  to  make, 
his  own  signature,  and  acknowledged  it  as 
such  in  open  court. 

But  if  this  could  be  considered  as  a  case 
of  variance  between  the  pleadings  and  the 
proofs,  it  would  have  been  such  a  one  as 
might  and  ought  to  have  been  cured  by  an 
amendment,  according  to  the  Code  of  1860, 
ch.  177,  i  7,  which  declares  that  **If,  at  the 
trial  of  any  action,  there  appears  to  be  a 
variance  between  the  evidence  and  the  al- 
legations or  recitals,  the  court,  if  it  con- 
sider the  same  not  material  to  the  merits  of 
the  case,  and  that  the  opposite  party  can- 
not have  been  prejudiced  thereby,  may  allow 
the  pleadings  to  be  amended  on  such  terms 
as  to  payments  of  costs  or  postponement  of 
trial,  or  both,  as  it  may  deem  reason- 
able." 
331  *On  every  view  of  the  case,  therefore, 
we  are  of  opinion  that  the  judgment  of 
the  Circuit  court  is  erroneous,  and  ought  to  be 
reversed  and  annulled ;  and  that  the  verdict 
of  the  jury  ought  to  be  set  aside  and  the 
cause  remanded  for  a  new  trial  to  be  had 
therein,  in  conformity  with  the  foregoing 
opinion. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
Circuit  court  erred  in  excluding  the  evidence 
mentioned  in  the  first  and  second  bills  of 
exception,  all  of  which  evidence  was  admis- 
sible. Therefore,  it  is  considered  that  the 
said  judgment  be  reversed  and  annulled,  and 
that  the  plaintiff  in  error  recover  against  the 
defendants  in  error,  his  costs  by  him  expended 
in  the  prosecution  of  his  writ  of  supersedeas 
aforesaid  here.  And  it  is  ordered  that  the 
verdict  of  the  jury  be  set  aside,  and  the  cause 
remanded  to  the  Circuit  court  for  a  new  trial 
to  be  had  therein  ;  on  which  trial  the  said 
evidence,  if  offered  again,  or  such  part  thereof 
(including  the  official  bond  in  said  bills 
mentioned)  as  may  be  offered  again,  shall 
be  admitted. 

Which  is  ordered  to  be  certified  to  the 
Circuit  court  of  Greene  county. 

Judgment  reversed. 
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JaDuary  Term,  1874.  Ricbmond. 

Unlawful  Detainer.*— By  two  deeds  a  lot  of  firround 
was  conveyed  to  certain  persons  by  name  and  tbeir 
successors,  to  be  held  in  trust  for  the  Methodist 
Episcopal  Charch  of  Petersburg.  A  house  of  wor- 
ship, called  the  Union-Street  Methodist  church, 
was  built  upon  this  lot,  in  which  this  church 
worshipped  until  1842,  when  they  built  a  house  of 
worship  on  Washinsrton  street  in  the  city,  and  in 
1844  they  resolved  that  the  Union-Street  church 
should  be  appropriated  to  the  use  of  the  colored 
confirreffation;  which  was  constituted  of  persons 
who  were  members  of  the  Methodist  Episcopal 
church  of  Petersbursr.  These  continued  to  worship 
there,  and  to  be  represented  at  the  quarterly  con- 
ference held  at  the  Washing'ton-Street  church, 
until  1885.  when  they  connected  themselves  with 
the  African  Methodist  Episcopal  Zion  church. 
After  this  chansre  was  made,  in  the  year  1866,  the 
then  trustees  of  the  Methodist  Episcopal  church 
property,  who  were  the  reirularly  constituted 
successors  of  the  oriffinal  trustees,  airreed  with 
the  persons  who,  accordinsr  to  the  rules  and  dis- 
cipline of  Zion  church,  were  then  the  trustees  and 
official  authorities  of  said  couffreg'ation,  as  part 
of  Zion  church,  that  until  the  said  property  should 
be  required  for  the  use  of  the  Methodist  Episcopal 
Church  South,  the  said  first  trustees  would  permit 
said  trustees  and  consreffation  to  occupy  the  same 
as  a  place  of  worship  without  rent,  they  paying 
Insurance  and  repairs;  and  to  this  the  said  trus- 
tees and  congresration  agreed  ,*  and  they  held  the 
said  property  on  these  terms,  until  1871,  without 
clalmine*  any  other  rig'ht  thereto.  In  1871,  the 
trustees  of  the  colored  coufirreffation  resigued. 
and  others  were  elected;  and  then  the  judge  of 
the  Circuit  court  of  Petersburg  made  an  order 
appointiniar  the  persons  elected  trustees  of  said 
church,  in  whom  the  leg'al  title  to  the  land 
333  owned  by  said  congregation  should  be  ^vested. 
And  these  trustees  from  that  time  claimed 
the  premises  and  the  legal  title  thereto.  The 
trustees  of  the  property  thereupon  demanded 
possession  of  it,  which  was  refused;  and  they 
broug-ht  this  proceeding*  of  unlawful  detainer. 
Hkij[>: 

I.  Same— Adverse  Possession. t— The  defendants,  or 
their  predecessors,  having  been  put  into  po^es- 
sion  of  the  premises  by  the  plaintiffs,  or  their 
predecessors,  and  having  acknowledged  the  title 
of  the  latter,  the  possession  of  the  former  is  the 
possession  of  the  latter,  until  the  former,  as  such 
tenants,  by  some  act  disclaim  to  hold  of  the  latter 
as  their  landlords. 


s.— The  defendant  cannot  set  up  any 
rig'ht  or  title  adverse  to  the  plaintiffs,  unless  they 
prove  that  they  disclaimed  to  hold  of  them,  or  bona 
Jlde  abandoned  possession  of  the  premises,  or  as- 

•Unlawfui  Detainer.— See  dinger  v.  Shepherd.  12 
Gratt.  462;  Norfolk  aty  v.  Cooke.  27  Gratt.  488;  Power 
T.  TasBCwells,  25  Gratt.  788;  Pannill  v.  Coles,  81  Va. 
380;  Frazler  v.  Va.  Military  Institute.  81  Va.  50; 
Davis  V.  Mayo,  82  Va.  D7;  Pettit  v.  Cowherd,  83  Va. 
20.  1  S.  E.  Rep.  392;  Mears  v.  Dexter.  86  Va.  828,  11 
S.  £.  Rep.  538.  See  also.  Board  of  Education  v.  Craw- 
ford, 14  W.  Va.  790.  and  Va.  Code  1887.  ch.  123. 

tUnlawful  Detainer— Adverse  Possession.— See  mon- 
ographic note  on  "Adverse  Possession"  appended  to 
Kowlin  V.  Reynolds.  25  Gratt  187. 


serted  and  claimed  an  adverse  right  to  the  prem- 
ises, with  notice  thereof  to  the  plaintlfEs  or  their 
predecessors,  three  years  before  the  institution 
of  the  suit.  And  qttcsre,  if  the  mere  diisclaiminar 
the  landlord's  title  and  claiming  to  hold  in  fee 
for  three  years,  is  sufficient  to  defeat  the  plain- 
tiff's recovery. 

3.  5ame— Same  — Notice.— The  defendants  having 
disclaimed  to  hold  as  tenants  of  the  plaintiffs, 
and  claimed  to  hold  the  premises  in  fee,  no  notice 
to  quit  was  necessary  to  entitle  the  plaintiffs  to 
proceed  immediately  to  recover  the  property. 

4.  5ame— Same.— The  plaintiffs,  as  the  reg-ularly 
appointed  successors  of  the  original  trustees  in 
the  deeds  conveying  the  property,  may  maintain 
the  action  to  recover  the  iiossession  of  the  church 
buildintr  ag'ainst  the  defendants,  who  claim  to  be 
the  trustees  of  the  A.  M.  E.  Zion  church  in  Peters- 
burg, and  to  be  invested  with  the  title  to  the 
property  belonging  to  said  church;  and  as  such 
to  be  in  possession  of  the  property  in  contro- 
versy. 

5.  Same— Who  ilay  Brln^.— It  is  immaterial  to  the 
support  of  the  action,  whether  the  plaintiffs  ac- 
quired any  personal  ownership  in  the  property 
by  the  deeds;  it  not  being*  competent  for  the  de- 
fendants, who  claim  to  hold  as  successors  of  the 
plaintiffs*  tenants,  to  deny  the  plaintiffs*  title. 

6.  Same— Trustees— Tltle.~Althouffh  the  order  of 
the  court  was  leg'al  and  was  binding  so  far  as  it 
constituted  the  defendants  trustees,  and  the  resr- 

ularlty  and  validity  of  this  order,  or  the  said 
334      appointment  *of  the  defendants  as  trustees. 

cannot  be  enquired  into  in  this  suit,  yet  the 
said  order  does  not  vest  in  them  the  leg'al  title  to 
the  property  for  the  time  being,  or  for  an  instant, 
unless  the  coninregatlon  which  they  represent  are 
the  owners  of  it.  And  the  predecessors  of  the 
defendants  having  acknowledgred  the  title  of  the 
plaintiffs,  and  held  under  them,  the  defendant 
claiming'  through  them,  as  their  sucessors,  can- 
not deny  the  the  plaintiffs'  title. 

7.  5ame— Adverse  Possession.— That  the  defendants 
and  those  under  whom  they  claim  have  held  pos- 
session of  the  premises  for  more  than  three  years, 
will  not  defeat  the  plaintiffs'  action,  unless  such 
possession  was  adversary. 

8.  Same— Same.— The  resolution  of  1844  implies 
that  the  title  and  ownership  of  the  property  is 
retained  by  the  Methodist  Episcopal  Church,  and 
the  use  of  it  only  given  to  the  colored  congrega- 
tion, which  the  owners  had  at  any  time  the  rlsrht 
to  recall. 

This  was  a  proceeding' of  unlawful  detainer 
in  the  Corporation  court  of  Petersburg-,  insti- 
tuted by  D'Arcy  Paul  and  others  against 
James  Allen  and  others,  to  recover  the  posses- 
sion of  a  lot  and  buildings  thereon  called  **the 
Union  street  Methodist  church."  Upon  the 
trial  of  the  casei  it  appeared  that  by  the  deed 
executed  in  August,  1818,  a  part  of  the  lot  had 
been  conveyed  to  certain  persons  styled  trus- 
tees of  the  Methodist  Episcopal  church  in  the 
Town  of  Petersburg,  and  to  the  survivors  of 
them  and  their  successors,  to  be  held  for  the 
uses  and  purposes  of  the  said  church,  either 
for  a  place  of  worship  or  for  any  other  pur- 
pose to  which  the  said  chuch  should  direct  it 
to  be  appropriated. 

By  another  deed  executed  in  1829,  the  other 
part  of  said  lot  was  conveyed  to  the  then  trus- 
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tees  of  the  Methodist  Episcopal  church  in  the 
town  of  Petersburg,  and  the  survivors  of  them 
and  their  successors,  for  the  same  uses  and 
purposes  contained  in  the  first  deed.  And 
it  appeared    that   the   plaintiffs  were 

335  the  successors  of  the  'original  grantees, 
appointed  according   to  the  forms  of 

the  Methodist  Episcopal  church. 

In  1842  the  church  that  had  worshipped 
and  conducted  their  quarterly  conference  at 
this  church,  built  a  house  of  worship  on 
Washington  street,  in  the  same  town,  and 
removed  to  that  house,  where  they  wor- 
shipped and  held  their  quarterly  conference; 
and  there  being  a  large  number  of  colored 
members  of  that  church,  by  a  resolution  of 
the  conference,  in  February  1844,  the  house 
on  Union  street  was  appropriated  to  the  use 
of  the  colored  congregation;  and  they  wor- 
shipped there  from  1^2  to  1865,  and  were 
represented  at  the  quarterly  conference  held 
at  Washington  street  church  by  the  stationed 
preacher  sent  to  said  congregation  by  the 
Virginia  Conference  of  the  Methodist  church, 
and  the  trustees  who  held  the  property. 

It  appears  further,  *that  in- 1865  all  the  col- 
ored members  worshipping  at  Union-Street 
church  connected  themselves  with  the  Afri- 
can Methodist  Episcopal  Zion  church;  and 
assumed  the  name,  and  adopted  and  sub- 
mitted to  the  discipline  and  government  of 
that  church,  and  became  part  thereof.  And 
since  that  time  they  have  received  their 
preachers  from  the  conference  of  said  Zion 
church. 

After  this  change  was  made,  in  the  year 
1866,  the  plaintiffs  agreed  with  the  persons, 
who  according  to  the  rules  and  discipline  of 
said  Zion  church,  were  then  the  trustees  and 
official  authorities  of  said  congregation,  as 
part  of  Zion  church,  that  until  the  said  prop- 
erty should  be  required  for  the  use  of  the 
Methodist  Episcopal  Church  South,  the  plain- 
tiffs would  permit  the  said  trustees  and  con- 
gregation to  occupy  said  property  as  a  place 
of  worship,  without  rent,  they  paying  only 
the  costs  of  repairs  and  insurance  during 
their  occupancy  ;  and  the  said  trustees  and 
officials  agreed  to  hold  the  said  property  of 
the  plaintiff's  on  these  terms ;  and  said 

336  trustees  and  officers  *did  thereafter  pay 
the  costs  of  insurance  and  repairs,  get- 
ting the  consent  of  the  plaintiffs  before 
making  repairs  and  to  an  increase  of  insur- 
ance made  in  the  year  1869 :  and  the  persons 
who  were  trustees  by  election  of  said  congre- 
gation from  the  year  1866  to  the  fall  of  the 
year  1871,  held  the  Union-Street  property  of 
the  plaintiffs,  and  with  their  consent  on  the 
terms  aforesaid,  without  claiming  any  other 
right  or  title  thereto. 

About  the  month  of  September  1871,  a 
controversy  arose  in  the  Union-Street  church, 
in  consequence  of  which  the  trustees  herein- 
before mentioned,  resigned,  and  the  defend- 
ants were  elected  as  trustees  of  said  congre- 
gation. And  on  the  24th  of  November  1871, 
the  following  order  was  made  by  the  Circuit 
court  of  Petersburg : 

On  the  motion  of  the  proper  authorities  of 
the  congregation  of  the  Union-Street  A.  M. 
E.  Zion  church,  in  the  city  of   Petersburg, 


the  court  doth  appoint  James  Allen,  &c., 
naming  the  defendants,  trustees  of  said 
church,  in  whom  the  legal  title  to  the  land 
owned  by  said  congregation  shall  be  vested. 

And  from  that  time  the  defendants  claimed 
the  premises  in  controversy  and  the  legal  title 
thereto,  adversely  to  the  plaintiffs  and  as 
owners  of  the  fee  simple  thereof  :  of  which 
the  plaintiffs  were  informed  on  the  10th  of 
December  1871  ;  and  immediately  thereafter 
they  demanded  possession  of  the  property, 
and  took  steps  towards  the  institution  of 
this  suit. 

It  further  appeared  that  the  congregation 
by  whom  thedefendants  were  elected  trustees, 
and  who  at  the  time  of  the  trial  worshipped 
in  said  Union  street  church,  is  the  same  con- 
gregation that  began  to  worship  is  said 
Union  street  church  in  1842,  as  aforesaid, 
without  other  changes  than  those  result- 

337  ing  from  natural  and  ordinary  *causes, 
and  the  changes  hereinbefore  stated 

as  having  occurred  in  1865. 

After  the  evidence  was  introduced  the  plain- 
tiffs asked  the  court  to  instruct  the  jury  as  fol- 
lows: 

**If  the  jury  believe,  from  the  evidence,  that 
the  defendants,  or  those  under  whom  they 
claim,  were  put  into  possession  of  the  prem- 
ises in  controversy  by  the  plaintiffs,  or  their 
predecessors,  trustees,  or  tenants  of  said 
plaintiffs,  or  their  predecessors,  as  landlords, 
the  possession  of  the  defendants,  with  the  con- 
sent of  said  landlords,  is  to  be  deemed  the 
possession  of  said  landlords,  until  such  ten- 
ants, by  some  act,  disclaim  to  hold  of  their 
said  landlords,  as  tenants,  and  full  notice  of 
such  disclaimer  be  given  to  the  landlords.'* 

**If  the  jury  believe,  from  the  evidence,  that 
the  defendants,  or  those  under  whom  they 
claim,  were  put  into  possession  of  the  prem- 
ises in  controversy  by  the  plaintiffs  or  their 
predecessors,  trustees,  as  tenants  of  said 
plaintiffs,  or  their  predecessors,  as  landlords, 
then  the  defendants  will  not  be  permitted,  in 
this  suit,  to  set  up  any  title  or  right  of  posses- 
sion adverse  to  that  of  the  plaintiffs ;  unless 
the  defendants  shall  prove  that  they  or  their 
predecessors  disclaimed  to  hold  of  their  said 
landlords,  or  bona  fide  abandoned  possession 
of  the  premises,  or  asserted  and  claimed  an 
adverse  right  to  the  premises,  with  notice 
thereof  to  the  plaintiffs,  or  their  predecessors, 
three  years  before  the  institution  of  this  suit." 

**If  the  jury  believe,  from  the  evidence,  that 
the  defendants,  or  those  under  whom  they 
claim,  were  put  into  possession  of  the  prem- 
ises in  controversy  by  the  plaintiffs,  or  their 
predecessors,  trustees,  as  tenants  of  said 
plaintiffs,  as  landlords  ;  and  that  the  defend- 
ants have,  within  three  years  before  the  insti- 
tution of  this  suit,  set  their  said  landlords  at 
defiance,  and  done  any  act  disclaiming 

338  *to  hold  of  them,  as  tenants,  or  claimed 
to  hold  the  premises  in  fee,  no  notice  to 

quit  is  necessary,  and  the  defendants  are  lia- 
ble to  be  proceeded  against  in  this  form  of 
proceeding  immediately.** 

And  the  defendants  objected  to  said  in- 
structions. 

And  the  defendants,  by  counsel,  asked  the 
court  to  instruct  the  jury  as  follows : 
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First  instmction.  **That  the  deeds  con- 
veyed the  property  in  controversy,  for  the  use 
of  the  congregation  of  the  Methodist  church, 
in  the  town  of  Petersburg,  and  that  neither 
the  original  trustees  named  in  said  deeds, 
nor  any  successors  of  theirs,  as  trustees, 
acquired  any  personal  ownership  or  right  of 
possession  to  the  said  property  ;  nor  can  they 
maintain  this  action  to  recover  possession  of 
said  church  edifice  from  the  congregation 
actually  worshiping  therein." 

Second  instruction.  *'That  the  church  edi- 
fice in  question  belongs  to  the  local  congre- 
gation worshiping  therein,  and  not  to  the 
church  at  large ;  and  that  the  various  changes 
in  the  name  of  the  church  congregation 
worshiping  in  the  property  in  question  do  not 
affect  either  the  title  to  the  property  or  the 
right  to  occupy  the  same  ;  and  that  no  trustee 
can  maintain  this  form  of  action  against  the 
Methodist  church  congrregation  actually  occu- 
pying it." 

Third  instruction.  ''That  the  order  of  the 
Circuit  court  of  the  city  of  Petersburg,  dated 
the  21st  of  November  1871,  appointing  the 
defendants  in  this  suit  trustees  of  the  Union- 
Street  A.  M.  %.  Zion  church,  is  a  legal  and 
binding  order,  and  vests  the  legal  title  for  the 
time  being,  and  for  the  uses  mentioned  in  said 
deeds,  in  these  defendants ;  and  that  neither 
the  regularity  or  validity  of  the  said  order,  or 
the  appointment  of  these  defendants,  as  trus- 
tees thereunder,  can  be  inquired  of  in 
339  *this  suit ;  nor  can  these  defendants  be 
removed  from  their  trusteeship,  nor  t>e 
dispossessed  of  the  property  in  controversy 
by  any  proceeding  in  this  suit.*' 

Fourth  instruction.  ''That  James  Allen 
and  the  other  defendants  are  the  legal  trus- 
tees of  the  colored  Methodist  congregation 
working  on  Union  street,  in  the  town  of  Pe- 
tersburg, in  the  church  property  described  in 
this  suit." 

Fifth  instruction.  "That  if  the  jury  be- 
lieve, from  the  evidence  in  this  case,  that  the 
trustees  appointed  by  the  Union-Street  Meth- 
odist church  congregation,  have  held  posses- 
sion of  the  property  in  question  for  the  use  of 
the  congregation  for  more  than  three  years, 
and  until  these  defendants  were  appointed, 
then  their  possession  would  toll  the  possession 
of  these  defendants,  and  constitute  an  unin- 
terrupted possession." 

Sixth  instruction.  "That  if  the  jury  be- 
lieve, from  the  evidence,  that  the  property  in 
controversy  was  held  by  the  congregation 
which  now  holds  it,  for  three  years  next  pre- 
ceding the  commencement  of  this  suit,  then 
the  plaintiffs  are  not  entitled  to  recover." 

Seventh  instruction.  "That  the  resolution 
adopted  by  the  board  of  trustees  of  Washing- 
ton-Street church,  of  which  these  plaintiffs 
are  the  successors,  dated  February  8th,  1844, 
appropriated  the  property  in  controversy  to 
the  use  of  the  colored  congregation  worship- 
ing- therein  :  and  if  the  jury  believe,  from  the 
testimony,  that  the  congregation  now  wor- 
shiping- there  is  the  same  in  succession  with 
that  worshiping  there  at  the  date  of  the  reso- 
lution, then  they  must  find  for  the  defend- 
ants." 

Eighth  instruction.     "That  the  question 


whether  the  congregation  now  worshiping  in 
the  property  in  controversy  holds  to  the  same 
faith  and  doctrine,  or  adheres  to  the  same 
church  government,  as  it  did  in  1842,  cannot 
be  enquired  into  in  this  action." 

340  'Ninth  instruction.    "That  the   di- 
rection by  Allen,  one  of  the  defendants, 

to  the  sexton,  to  close  the  church  on  the  morn- 
ing of  the  10th  of  December  1871,  as  testified 
in  this  case,  did  not  bind  the  church  congre- 
gation, nor  the  majority  of  his  co-trustees ; 
nor  did  it  change  or  affect  the  possession  or 
right  of  possession  to  the  church  property, 
unless  it  is  shown  that  he  acted  by  their 
authority." 

Tenth  instruction.  "That  the  plaintiffs  in 
this  case  are  not  entitled  to  recover  the  prop- 
erty in  question  from  the  defendants  in  this 
action  of  unlawful  detainer." 

And  the  plaintiffs  objected  to  said  instruc- 
tions. 

And  the  court  having  heard  the  arguments 
of  counsel,  gave  the  jury  the  instructions 
asked  for  by  the  plaintiffs,  and  refused  to 
give  the  instructions  asked  for  by  the  defend- 
ants. 

To  which  opinions  and  rulings  of  the  court 
giving  the  instructionsasked  for  by  the  plain- 
tiffs, and  refusing  the  instruction  asked  for 
by  the  defendants  in  manner  and  form  afore- 
said, the  defendants,  by  counsel,  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  the  premises  in  controversy ;  and  the  de- 
fendants moved  for  a  new  trial,  which  was 
refused;  and  they  excepted,  and  applied  to 
this  court  for  a  supersedeas;  which  was 
awarded. 

Wells,  for  the  appellants. 

John  Lyon,  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  by  a  summons 

against  James  Allen  and  others,  the  plaintiffs 

in  error,  to  answer  the  complaint  of  D^Arcy 

Paul  and  others,  who  are  described  "trustees 

of  the   'Methodist   Episcopal   Church 

341  South,*  *in  Petersburg,  Virginia  ;"  that 
the  said  defendants  are  in  possession, 

and  unlawfully  withhold  from  the  plaintiffs  a 
certain  lot  or  parcel  of  land,  with  three  brick 
tenements  thereon,  commonly  called  "the  Un- 
ion-street Methodist  church,*'  situate  in  Pe- 
tersburg, &c.  There  was  a  verdict  for  the 
plaintiffs,  "that  the  defendants  unlawfully 
detain  from  the  plaintiffs  the  whole  of  the 
premises  described  in  the  within  writ ;" 
which  the  defendants  moved  the  court  to  set 
aside,  upon  the  ground  that  it  was  contrary 
to  law  and  the  evidence.  The  court  overruled 
the  motion,  and  gave  judgment  for  the  plain- 
tiffs. To  which  ruling  of  the  court  the  de- 
fendants excepted ;  and  the  facts  proved  are 
certified  by  the  court.  The  defendants  also 
excepted,  in  the  progress  of  the  trial,  to  two 
other  rulings  of  the  court.  The  first  was  to 
the  opinion  of  the  court  admitting  certain 
deeds  in  evidence ;  and  the  second,  to  the  giv- 
ing certain  instructions  to  the  jury,  on  motion 
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of  the  plaintiffs;  and  refusing  to  g'ive  the 
instructions  moved  by  the  defendants. 

From  the  view  which  the  court  has  taken 
of  this  cause,  the  question  raised  by  the  first 
bill  of  exceptions  is  wholly  immaterial,  and 
not  necessary,  therefore,  to  be  considered  or 
decided. 

The  hypothesis  of  all  the  instructions 
moved  by  the  plaintiffs,  and  g^iven  by  the 
court,  is,  that  if  the  jury  believe,  from  the 
evidence,  that  the  defendants,  or  those  under 
whom  they  claim,  were  put  in  possession  of 
the  premises  by  the  plaintiffs,  or  their  pred- 
ecessors, and  that  the  former,  as  tenants, 
acknowledg-ed  the  title  of  the  latter,  as  their 
landlords  ;  upon  this  hypothesis,  three  prop- 
ositions are  deduced:  First — That  the  pos- 
session of  the  former,  is  the  possession  of  the 
latter,  until  the  former,  as  such  tenants, 
by  some  act,  disclaim  to  hold  of  the  latter,  as 
their  landlords,  and  full  notice  thereof  be 
given  to  the  latter. 

342  'Secondly.  That  in  such  case  the  de- 
fendants will  not  be  permitted  to  set  up 

any  right  or  title  adverse  to  the  plaintiffs, 
unless  they  prove  that  they  disclaimed  to  hold 
of  them,  or  bona  fide  abandoned  possession 
of  the  premises,  or  asserted  and  claimed  an 
adverse  right  to  the  premises,  with  notice 
thereof  to  the  plaintiffs,  or  their  predecessors, 
three  years  before  the  institution  of  this  suit. 

And,  thirdly  :  If  the  said  defendants  have, 
within  three  years  before  the  institution  of 
this  suit,  set  their  landlords  at  defiance,  and 
done  any  act  disclaiming  to  hold  of  them  as 
tenants,  or  claimed  to  hold  the  premises  in 
fee,  then  no  notice  to  quit  is  necessary,  and 
the  defendants  are  liable  to  be  proceeded 
against  in  this  form  of  action  immediately. 

The  doctrine  of  these  instructions  is,  that 
the  possession  of  the  tenants  is  the  possession 
of  his  landlord,  and  not  adverse  to  it ;  and 
that  a  tenant  will  not  be  aHowed  to  deny  his 
landlord's  title.  Thus  far  the  instruction  is 
in  accordance  with  well  established  law.  If 
it  was  conceding  too  much  to  say  that  the 
tenant  might  turn  his  possession  to  an  adver- 
sary possession  by  disclaiming  his  landlord's 
title,  and  claiming  to  hold  in  fee,  it  was  not 
error  to  the  prejudice  of  the  defendants ;  and 
it  was  surely  not  error  against  them  to  say, 
that  unless  that  disclaimer  was  made  three 
years  before  the  institution  of  this  proceeding 
it  could  be  no  bar  to  the  plaintiff's  recovery ; 
and  that,  when  the  tenant  had  set  his  land- 
lord's title  at  defiance,  and  claimed  to  hold 
adversely  to  him,  no  notice  to  quit  was  neces- 
sary ;  and  he  might  be  proceeded  against  in 
this  form  of  action  immediately. 

The  court  is  also  of  opinion  that  the  first 

instruction   propounded   by    the  defendants 

was  properly  rejected  by  the   court.    There 

can  be  no  doubt  that  this  action  could 

343  *be  maintained  by  the  plaintiffs  against 

the  defendants,  who  claimed  to  be  the 
trustees  of  the  African  Methodist  Episcopal 
Zion  church  in  Petersburg,  and  to  be  invested 
with  the  title  to  any  property  belonging  to 
said  church,  and  as  such  to  be  in  possession 
of  the  property  in  controversy.  And  it  was 
competent  for  the  plaintiffs  to  institute  this 
proceeding  in  their  names,  for  the  recovery 


of  the  possession,  against  the  defendants, 
who  claim  to  be  the  successors  of  the  trus- 
tees of  said  church,  who  held  as  tenants  of 
the  plaintiffs,  and  through  whom,  and  not 
adversely  to  whom,  they  acquired  possession  ; 
the  said  first  set  of  trustees  having  resigned 
and  these  being  appointed  to  succeed  them. 
And  it  is  immaterial  whether  the  plaintiffs 
acquired  any  personal  ownership  to  the  prop- 
erty in  controversy  by  the  conveyance  re- 
ferred to,  it  not  being  competent  for  the 
defendants,  who  claim  to  hold  as  the  suc- 
cessors of  their  tenants,  to  deny  the  plain- 
tiff's title.  It  would  be  different,  if  they  had 
acquired  the  possession  under  a  claim  of  title 
adverse  to  those  who  held  as  tenants  of  the 
plaintiffs. 

The  court  is  of  opinion,  that  the  second 
instruction  announces  an  abstract  principle  ; 
and  whether  it  be  law  or  not,  it  is  immaterial. 
Whether  it  is  true  or  not,  "that  no  trustees 
can  maintain  this  form  of  action  against  the 
Methodist  Church  congregation  actually  occu- 
pying" the  church  property,  the  plaintiffs 
could  maintain  it,  as  lessors,  against  their 
tenants,  as  trustees  of  the  congregation, 
who  acknowledged  their  title,  and  their 
successors,  and  it  was  not  competent  for  them 
to  deny  their  title. 

The  third  instruction  is  a  mixture  of  trutli 
and  error.  It  is  true  that  the  order  of  the 
Circuit  court  of  November  1871,  appointing- 
the  defendants  trustees,  was  legal,  and  it 
was  binding  so  far  as  it  constituted  them 
trustees.  Nor  could  the  regularity  or  valid- 
ity of  said  order,  or  the  appointment  of  the 
defendants  as  trustees  thereunder, 
344  *be  inquired  of  in  this  suit;  but  the 
said  order  does  not  vest  in  them  the 
legal  title  to  the  property  in  controversy 
"for  the  time  being,"  or  for  a  single  instant, 
unless  the  congregation  which  they  represent 
are  the  owners  of  it.  Only  the  legal  title  to 
the  land  owned  by  the  congregation  is  vested 
in  them  by  the  terras  of  the  order.  The 
question,  whether  the  property  in  contro- 
versy is  owned  by  the  said  congregation,  is 
not  touched  by  the  order.  Consequently  it 
is  not  true,  that  by  reason  of  said  order  they 
cannot  be  dispossessed  of  the  property  in  con- 
troversy by  this  proceeding.  On  the  con- 
trary, their  predecessors  having  acknowleged 
the  title  of  plaintiffs,  and  held  under  them, 
it  is  not  competent  for  the  defendants  claim- 
ing through  them,  and  as  their  successors,  to 
deny  the  plaintiffs'  title. 

The  fourth  instruction  announces  a  mixed 
proposition  of  law  and  fact,  which  was 
immaterial  to  the  defence,  and  was  not  con- 
troverted. 

The  fifth  instruction  is  true,  if  it  means 
only  to  assert  that  there  was  a  continued  and 
unbroken  possession  from  their  predecessors 
to  the  defendants  ;  but  such  continuity  of 
possession  could  not  avail  the  defendants 
unless  it  were  an  adverse  possession  held  by 
their  predecessors,  which  is  not  asserted, 
and  without  which  it  is  unmeaning,  or  an 
abstraction,  and  was  properly  refused. 

The  sixth  instruction  is  not  true,  that  the 
plaintiffs  are  not  entitled  to  recover  if  the 
congregation    held   the    property  for  three 
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years  before  the  commencement  of  this  suit ; 
for  they  may  have  held  it  through  their 
trustees  as  tenants  of  the  plaintiffs.  Noth- 
ing but  an  adverse  holding  by  the  congrega- 
tion would  bar  the  plaintiffs'  right  of 
recovery. 

The  seventh  instruction  is  predicated  of  the 
assumption,   that  the  resolution  referred  to 
vests  the  title  to  the  church  property  in  con- 
troversy in  the  colored  congregation ; 

345  *which  is  an  error.  The  said  resolu- 
tion implies  that  the  title  and  owner- 
ship of  the  property  is  retained  by  the 
Methodist  Episcopal  Church,  and  the  use  of 
it  only  given  to  the  colored  congregation, 
which  the  owners  had  at  any  time  the  right 
to  recall. 

The  eighth  instruction  is  an  abstraction, 
which  is  wholly  immaterial.  The  ninth  is 
also  immaterial.  It  matters  not  whether 
Allen  had  authority  or  not  to  close  the  church 
doors;  the  fact  is  certified  by  the  court  as 
proved,  '*That  from  and  after  that  time  (the 
20th  of  November  1871)  the  defendants  have 
claimed  to  hold  the  premises  in  controversy, 
and  the  legal  title  thereto,  adversely  to  the 
plaintiffs,  and  as  owners  of  the  fee  simple 
thereof." 

The  tenth  instruction,  as  propounded, 
would  involve  the  whole  case  of  law  and  fact, 
and  was  properly  rejected  by  the  court. 

Finally,  unless  the  verdict  was  a  plain  de- 
viation from  the  law  and  evidence,  the  appel- 
late tribunal  ought  not  to  disturb  it.  But  in 
this  case  the  court  is  of  opinion,  upon  the 
facts  certified,  that  the  verdict  of  the  jury  is 
right,  and  does  injustice  to  no  one.  It  seems 
that  there  is  a  division  in  the  colored  congre- 
gation. A  part  of  them  adhere  to  the  church 
to  which  the  congregation  belonged  when 
the  charity  was  bestowed.  But  the  majority 
of  the  congregation  have  withdrawn  from  that 
church,  and  formed  a  connection  with  another 
ecclesiastical  body,  and  have  put  themselves 
tioder  its  government,  have  set  the  owners 
of  the  property  at  defiance,  and  assert  it  to 
be  theirs,  and  have  refused  to  allow  the  min- 
isters of  the  old  church  to  occupy  the  pulpit. 
This  is  a  perversion  of  the  original  purpose 
of  those  who  bestowed  the  charity.  The 
question  is  really  which  section  of  the  colored 
congregation  shall  have  the  use  and  enjoy- 
ment of  the  church.    It  would  seem  to 

346  be  right  that  *the  owners  of  the  prop- 
erty   and    bestowers    of    the    charity 

should  have  the  decision  of  that  question. 
A  nd  such  is  the  eflfect  of  the  verdict.  Whilst, 
therefore,  it  is  the  conclusion  of  law,  it  is  in 
harmony  with  the  claims  of  justice.  Upon 
the  whole,  the  court  is  of  opinion  that  there 
is  no  error  in  the  judgment  of  the  Hustings 
court.     Let  it  be  affirmed. 

*  Judgment  affirmed. 


347  *Mead  v.  Jones  &ai8. 

January  Term,  1874,  Ricbmond. 

Confederattt  Money.*— In  August  1860  D,  as  commis- 
sioner, sold  land  to  M  on  a  credit  of  one,  two  and 

•Confederate  Honey— 5caliiiir.— See  Moss  v.  Moor- 
man, 24  Oratt.  97,  and  noU,  and  Moon  v.  Richardson,  24 
OratL  219,  and  noU. 


three  years.  In  October  1861,  on  the  application  of 
M.  the  court  authorized  him  to  deposit  in  the  B 
bank  the  amount  of  his  first  and  second  bonds; 
which  M  does.  D  afterwards  collects  the  third 
bond  and  deposits  in  the  same  bank,  and  reports 
it  to  the  court;  and  his  report  is  afterwards  con- 
firmed. The  court  must  be  presumed  to  have 
known,  when  the  reports  were  confirmed,  that  the 
deposits  were  made  In  (Confederate  money,  and 
neither  M  nor  D  are  liable  to  repay  the  money 
they  so  deposited. 

In  January  1859  Samuel  H.  Quarles,  who 
had  been  high  sheriff  of  the  county  of  Bed- 
ford, conveyed  to  Henry  C.  Dickinson  and 
another  two  tracts  of  land  and  a  number  of 
slaves,  in  trust  to  indemnify  Thomas  M. 
Jones.  Tandy  K.  Jones,  Thomas  H.  Nelson 
and  three  others,  his  sureties  in  his  official 
bond  as  sheriff.  There  being  some  difficulty 
as  to  the  existence  of  liens  on  the  land,  Dick- 
inson, in  February  1860,  filed  his  bill  in  the 
Circuit  court  of  Bedford  county,  to  have  the 
trust  enforced ;  and  he  made  the  sureties  and 
others  interested  in  the  property  parties 
defendants.  At  the  May  term  1860  the  bill 
was  taken  for  confessed  as  to  all  the  defend- 
ants, and  a  decree  was  made  appointing 
Dickinson  a  special  commissioner  to  sell  the 
land:  one  tract  to  be  sold  on  the  terms  of 
cash  for  one-fourth  of  the  purchase  money, 
and  on  a  credit  of  one,  two  and  three 
348  years,  *equal  instalments,  with  interest 
from  the  day  of  sale,  for  the  balance  ; 
and  the  other  on  a  credit  of  one,  two  and  three 
years ;  bonds  with  good  security  to  be  taken 
from  the  purchasers,  and  the  title  retained. 

In  August  1860  the  commissioner  sold  the 
first  mentioned  tract  to  Oliver  J.  Mead,  and 
in  September  he  sold  the  other  tract  to 
Albert  M.  Lowry,  both  of  whom  complied 
with  the  terms  of  sale.  And  the  commis- 
sioner made  his  report,  which  was  confirmed 
at  the  October  term  of  the  court.  The  sub- 
sequent proceedings  in  relation  to  Mead's 
payment  of  the  purchase  money  due  from 
him  are  fully  set  out  in  the  opinion  of  the 
court.  Dickinson  received  from  Lowry,  on 
account  of  his  purchase,  in  January  1864  the 
sum  of  $1,0%.66,  and  deposited  it  in  the  Bed- 
ford Savings  Bank,  to  the  credit  of  the  cause, 
and  reported  the  fact  to  the  court  in  March 
1864. 

In  July  1867  Thomas  M.  Jones,  Isabella 
W.  Jones,  administratrix  of  Tandy  K.  Jones, 
deceased,  William  L.  Goggin,  administrator 
of  Thomas  H.  Nelson,  and  the  other  sureties 
of  Quarles,  secured  in  his  deed  of  trust,  filed 
their  bill  in  the  same  court  against  Henry  C. 
Dickinson,  Oliver  G.  Mead  and  others,  in 
which  they  insist  that  the  payments  by  Mead 
having  been  made  in  Confederate  money 
were  invalid,  and  that  the  land,  as  well  as 
himself  and  surety,  are  liable  still  for  the 
purchase  money  so  paid,  and  that  Dickinson 
is  liable  for  the  sums  he  collected. 

Mead  and  Dickinson  answered  the  bill. 
And  the  two  causes  coming  on  to  be  heard 
together  on  the  5th  day  of  October  1868,  the 
court  made  a  decree,  holding  Mead  liable  for 
the  sum  of  $11,485.%,  with  interest  on 
$7,996.74,   a   part  thereof,   from  the  7th  of 
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August  1868  till  paid  ;  that  Lowry  was  liable 

for  $1,%7.05,  as  of  the  5th  of  January  1864, 

of  which  $1,707.75  was  principal ;  and  that 

Dickinson  was  liable  for  $918.86,  as  of 

349  the  *lst  of  June  1868.    And  it  was  de- 
creed that  Dickinson  should  pay  this 

sum  with  interest;  and  unless  Mead  and 
Lowry  paid  the  amounts  ascertained  to 
be  due  from  them,  &c.,  the  land  was  di- 
rected to  be  sold,  &c.  For  the  proceed- 
ings in  this  case  see  the  opinion  of  the  court. 
From  this  decree  Mead  obtained  an  appeal 
vto  this  court. 

Kean  and  J.  F.  Johnston,  for  appellant. 

Jones  and  Bouldin,  for  Dickinson. 

Haymond,  for  the  appellees. 

Bouldin,  J.,  delivered  the  opinion  of  the 
court. 

Bouldin,  J.  This  is  an  appeal  from  a  de- 
cree of  the  Circuit  court  of  Bedford  county, 
rendered  on  the  5th  day  of  October  1868,  in 
two  suits  in  said  court  pending*,  and  presents 
for  our  consideration  questions  growing  out 
of  the  various  and  multiform  transactions  in 
Confederate  States  treasury  notes  during  the 
late  war. 

The  iirst  of  the  two  suits  was  a  proceeding 
in  chancery  by  H.  C.  Dickinson,  trustee,  to 
subject  to  sale  certain  property  conveyed  by 
the  grantor,  Quarles,  to  secure  the  payment 
of  debts  as  therein  mentioned ;  and  on  the 
4th  day  of  May  1860  a  decree  was  entered  or- 
dering the  sale  of  the  property  and  appointing 
the  appellee,  H.  C.  Dickinson,  a  special  com- 
missioner to  make  it,  on  terms  set  forth  in 
the  decree.  On  the  4th  of  August  thereafter 
the  sale  of  the  tract  of  land,  which  is  the  main 
subject  of  controversy,  was  made  by  the  com- 
missioner, and  the  appellant.  Mead,  became 
the  purchaser.  He  promptly  complied  with 
the  terms  of  sale,  paying  in  cash  the  sum  of 
$2,665.58>^,  being  one-fourth  of  the  purchase 
money ;  and  for  the  residue  executed  his 
three  bonds  with  security,  payable  in 

350  one,  two  and  three  years  *in  equal  instal- 
ments, with  interest  from  the  day  of 

sale.  The  commissioner  reported  this  sale  to 
the  court  on  the  26th  day  of  September  1860 ; 
and  on  the  2d  day  of  October  1860  a  decree 
was  entered  confirming  the  sale  and  ordering 
Commissioner  Dickinson  to  withdraw  the 
bonds  and  collect  the  same  as  they  should  fall 
due.  The  first  bond  did  not  fall  due  until  the 
4th  day  of  August  1861,  when  the  war  was 
raging  between  the  United  States  and  the 
Confederate  States  of  America.  Both  Dick- 
inson, the  commissioner,  and  Mead,  the  pur- 
chaser, were  then  in  the  array  of  the 
Confederate  States ;  and  whilst  Mead  seems 
to  have  been  ready  and  anxious  to  dis- 
charge this  bond,  Dickinson,  owing  to 
the  unsettled  condition  of  the  country 
and  currency  and  to  his  being  in  the 
army,  was  unwilling"  and  declined  to  receive 
payment.  Matters  remained  in  this  condition 
until  October  the  4th  1862,  when  Mead,  who 
was  still  in  the  army,  through  his  friend  and 
surety,  Crenshaw,  applied  to  the  court,  the 


real  creditor,  for  instructions ;  and  the  follow- 
ing order  was  entered  in  the  cause  : 

**It  being  represented  to  the  court  that  Oli- 
ver G.  Mead,  the  purchaser  of  the  tract  of 
land  in  the  bill  mentioned,  is  ready  to  make 
payment  of  his  first  bond  for  the  purchase 
money,  and  the  commissioner  appointed  to 
collect  the  same  now  being  in  the  army  of  the 
Confederate  States,  payment  thereof  cannot 
be  made  to  him,  the  court  doth  adjudge,  order 
and  decree,  that  the  said  Oliver  6.  Mead  do 
deposit  in  the  Bedford  Savings  Bank  at  I#ib- 
erty  the  principal  and  interest  of  said  bond 
to  the  credit  of  this  suit,  and  take  a  certificate 
of  deposit  therefor  and  file  it  with  the  papers 
in  this  cause.  And  the  said  Oliver  G.  Mead 
is  at  liberty  in  like  manner  to  deposit  in  the 
Bedford  Savings  Bank  at  Liberty  such  other 
sums  of  money  as  he  may  deem  proper,  in 
payment  of  his  second  bond,  due  the 

351  4th  day  of  August  *1862,  taking  like 
certificate  of  deposit  therefor  and  filing* 

them  with  papers  in  this  cause." 

On  the  third  of  October  eighteen  hundred 
and  sixty-two,  the  day  before  the  date  of  the 
above  order,  as  it  appears  in  the  record,  Mead 
deposited  the  amount  of  the  first  bond  and 
interest  ($3,011.25)  in  the  Bedford  Savings 
Bank,  to  the  credit  of  the  cause,  as  required 
by  the  order ;  and  on  15th  of  the  same  month 
filed  a  certificate  of  the  deposit  among  the 
papers  in  the  cause.  The  discrepancy  in  date 
is  immaterial,  and  we  think  may  readily  be 
explained  by  supposing  that  the  order  was  ia 
fact  anounced  and  complied  with  on  the  3d 
of  October,  but  not  formally  entered  on  the 
order-book  until  the  4th. 

At  the  date  of  this  order,  the  intelligent 
and  able  judge  who  entered  it,  and  the  learned 
counsel  in  the  cause,  all  knew,  as  matter  of 
public  history  to  be  judicially  noticed,  that 
the  common  and  almost  the  only  currency  in 
Virginia  was  Confederate  States  treasury 
notes  ;  and  Mead  had  a  right  to  regard  him- 
self as  authorized  and  ordered  to  pay  in  that 
currency,  as  he  did  pay. 

Very  soon  thereafter,  to  wit :  on  the  12th 
of  December  1862,  Mead  deposited  in  the  Bed- 
ford Savings  Bank,  to  the  credit  of  the  cause 
under  the  same  order,  the  further  sum  of 
$3,041.13,  amount  of  second  bond  and  interest, 
and  filed  a  certificate  therefor  among  the 
papers  in  the  cause.  The  clerk  certifies  that 
the  certificate  was  filed  on  the  **9th,"  of 
December;  but  this  is  evidently  a  mistake 
for  "19th."  as  the  deposit  was  not  made  until 
the  twelfth.  Both  deposits  were  made  in 
Confederate  States  treasury  notes,  the  certif- 
icate for  the  latter  showing  that  fact  on  its 
face ;  and  the  certificates  remained  thereafter 
on  file  with  the  papers  in  the  cause. 

The  last  bond  for  the  purchase  money  of  the 
land  fell  due  August  4th,  1863,  and  Com- 

352  missioner  Dickinson  happening  *to  be 
at  home  at  that  time  and  finding  that  the 

purchaser,  Mead,  under  an  order  of  court  in 
the  cause,  had  been  authorized  to  pay  the  two 
first  bonds  into  the  Bedford  Savings  Bank, 
and  had  in  fact  paid  them  in  Confederate 
State  treasury  notes,  deemed  it  his  duty  to 
act  in  conformity  with  the  action  of  the  court, 
and  on  the  7th  day  of  August  1863  collected 
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the  amount  of  the  last  bond  in  the  same  cur- 
rency, and  deposited  it  in  the  same  bank. 

The  bond  fell  due,  as  we  have  seen,  on  the 
4th  of  August  1863— not  on  the  6th,  as  inad- 
vertently stated  in  the  commissioner's  report ; 
and  on  the  7th  of  the  same  month,  as  we  have 
seen,  he  collected  the  amount  due,  principal 
and  interest,  $3,145.81,  and  deposited  it  in 
bank  as  aforesaid.  On  the  same  day  he  made 
report  of  this  collection  and  deposit,  and  filed 
his  report  among  the  papers  of  the  cause. 
There  is  no  memorandum  of  the  clerk  of  the 
time  of  filing ;  but  Dickinson  swears,  in  his 
answer,  that  it  was  immediately  filed,  and, 
from  his  prompt  and  conscientious  action 
throughout  the  cause,  we  have  no  doubt  that 
such  was  the  fact.  This  report  states  *'that 
all  the  purchase  money  of  said  land  is  now 
paid,  the  amount  of  two  bonds  having  been 
deposited  in  bank  during  last  year  under  a 
special  order." 

The  next  time  we  hear  from  Commissioner 
Dickinson  was  on  the  19th  of  March  1864, 
when  he  appears  to  have  been  again  at  home. 
On  that  day  he  presented  to  Judge  Wingfield 
a  petition,  giving  the  previous  history  of  the 
case  somewhat  in  detail,  betting  forth  the 
sale  above  referred  to,  the  purchase  by  Mead, 
the  confirmation  of  the  sale,  and  the  order 
to  the  petitioner  to  withdraw  and  collect  the 
bonds,  the  absence  of  the  petitioner  in  the 
army,  and  the  payment  by  Mead  into  bank 
of  the  amount  of  the  two  first  bonds  in  Con- 
federate States  treasury  notes,  under  an 
353  order  of  the  court  in  the  cause,  *and  the 
subsequent  collection  by  the  petitioner 
of  the  last  bond  in  like  currency,  and  the 
deposit  thereof  in  the  same  bank  to  the  credit 
of  the  cause. 

The  petitioner  further  states,  that  since 
that  time  he  had,  as  commissioner,  collected 
jfrom  another  source,  A.  M.  Lowry,  the  further 
sum  of  $1,0%.66,  Confederate  States  treasury 
notes,  and  had  made  a  like  deposit  thereof. 
These  deposits  were  made  under  the  impres- 
sion that  it  was  so  ordered  by  the  court ;  as 
to  which  he  had  discovered  he  was  mistaken  ; 
misled,  doubtless,  by  the  order  requiring 
Mead,  the  purchaser,  to  make  deposits  in  that 
bank. 

The  petitioner  calls  the  attention  of  the 
court  to  the  fact  that  the  fund  does  not  bear 
interest,  the  bank  being  unwilling  to  pay  it ; 
that  the  respective  interests  of  the  parties  in 
the  fund  had  not  been  ascertained ;  an<!l  prays 
that  the  commissioner  be  allowed,  *'by  an 
order  of  this  court,"  to  withdraw  the  fund 
from  bank,  and  invest  it  **in  Confederate  four 
per  cent,  bonds,  or  in  such  other  manner  as 
the  court  may  direct,"  This  was  presented 
to  the  Judge,  we  presume,  in  vacation,  but 
evidently  was,  and  was  intended  to  be,  a 
petition  and  report  in  the  cause,  as  it  was 
only  by  a  decree  or  order  in  the  cause  that 
the  funds  to  the  credit  of  the  court  in  that 
cause  could  be  withdrawn  and  otherwise 
invested.  The  judge,  however,  seemed  to 
treat  it  as  an  ezparte  application,  under  the 
then  recent  act  of  assembly,  and  made  there- 
on the  following  endorsement:  **I  do  not 
think  this  case  comes  within  the  purview  of 
the  act  of  assembly  authorizing  the  invest- 


ment of  funds  by  fiduciaries.    The  petition, 

is,  therefore,  denied. 

"March  18, 1864.  G.  A.  Wingfield." 

The  petition  was  on  the  same  day  filed  by 
the  commissioner  with  the  papers  in  the 

354  cause,  and  we  think  *properly ;  being 
in  substance  and  effect  a  report  from 

him,  and  an  application  to  the  equitable 
jurisdiction  of  the  court  to  preserve  and  im- 
prove the  fund  under  its  control.  Having 
thus,  as  he  supposed,  discharged  his  whole 
duty  as  commission^,  and  having  called  the 
attention  of  the  judge  specially  to  the  condi- 
tion of  the  fund,  he  left  it  where  it  belonged, 
to  the  future  control  of  the  court.  In  all  this 
the  commissioner  seems  to  have  acted  with 
marked  propriety  and  good  faith  ;  and  indeed 
to  have  fulfilled  the  full  measure  of  his  duty, 
in  his  effort  to  call  the  attention  of  court, 
counsel  and  parties  to  the  condition  of  the 
fund  under  the  previous  order  of  the  court, 
and  the  propriety  of  preserving  and  improv- 
ing it.  Neither  court,  counsel  nor  parties, 
however,  seemed  to  heed  the  suggestion, 
t>eing  satisfied,  doubtless,  to  let  the  fund 
remain  where  it  was ;  and  the  same  being  no 
longer  under  the  commissioner's  control,  he 
of  course  had  nothing  more  to  do  with  it,  and 
returned  to  his  post  in  the  Confederate  army. 

In  this  state  of  things  the  Circuit  court, 
with  the  facts  set  forth  in  the  petition  afore- 
said, recently  and  clearly  presented  to  the 
mind  of  the  judge,  and  with  the  reports  and 
papers  showing  those  facts  all  on  file  in  the 
cause,  entered  on  the  28th  day  of  April  1864, 
the  following  decree,  all  parties  being  then 
before  the  court,  viz : 

"Thomas  H.  Nelson  and  Tandy  K.  Jones, 
two  of  the  defendants,  having  departed  this 
life,"  (being,  we  would  remark,  the  first  sug- 
gestion of  their  death),  "by'consent  this  cause 
is  revived  in  the  name  of  William  L.  Goggin, 
administrator  of  Thomas  H.  Nelson ,  deceased, 
and  Isabella  Jones,  administratrix  of  Tandy 
K.  Jones,  deceased  ;  and  thereupon,  this  day 
this  cause  came  on  again  to  be  heard  on  the 
papers  formerly  read,  and  the  report  of  Henry 
C.   Dickinson,    the    commissioner,    to 

355  *collect  the  purchase  money  for  the  tract 
of  land  in  the  bill  and  proceedings  men- 
tioned ;  to  which  report  there  is  no  exception, 
and  was  argued  by  counsel.  Upon  consid- 
eration whereof  the  court,  approving  said  re- 
port, doth  confirm  it.  And  it  appearing  by 
said  report,  that  all  the  purchase  money  for 
the  said  tract  of  land  purchased  by  Oliver  G. 
Mead,  has  been  paid,  the  court  doth  adjudge, 
order  and  decree,  that  Rowland  D.  Buford, 
who  is  hereby  appointed  a  commissioner  for 
that  purpose,  do  convey  to  Oliver  G.  Mead, 
the  purchaser,  by  proper  deed  for  that  pur- 
pose, with  special  warranty,  at  the  costs  of 
said  Mead,  the  said  tract  of  land  containing 
four  hundred  and  seven  acres,  two  roods  and 
thirty-eight  poles,  describing  the  same  by 
metes  and  boundaries  as  set  forth  in  the  pa- 
per filed  with  the  complainants'  bill,  as 
Exhibit  A."  And  the  court  further  ordered 
certain  accounts  preliminary  to  the  distribu- 
tion of  the  fund. 

Now,  it  will  be  observed,  that  when  this 
decree  was  entered,  finally  disposing  of  all 
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questions  as  to  the  sale  of  the  land  to  Mead, 
the  collection  of  the  purchase  money,  and  the 
conveyance  of  the  land  to  the  purchaser,  all 
the  parties  were  before  the  court,  and  the 
attention  of  the  personal  representatives  of 
T.  H.  Nelson  and  T.  K.  Jones,  or  their  coun- 
sel, must  have  been  directly  drawn  to  the 
terms  and  character  of  the  decree,  for  their 
consent  was  required  to  mature  the  cause 
for  a  hearing;  and  we  are  justified  in  saying 
that  they  must  have  understood  it.  One  of 
those  representatives,  Mr.  William  I^.  Gog- 
gin,  was  himself  an  experienced  lawyer  and 
a  gentleman  of  State  reputation;  and  we  must 
presume  that  he  and  the  other  parties  to  the 
cause  knew  what  they  were  doing  when  they 
consented,  with  full  knowledge  of  the  facts, 
that  the  cause  should  be  matured;  and  when, 
without  exception    to  any  thing  that 

356  had  been  *done,  allowed  the  commis- 
sioner's report  to  be  confirmed,  and  a 

conveyance  to  the  purchaser  to  be  ordered. 
That  conveyance  was  in  fact  made  on  the 
8th  day  of  July  1864,  and  duly  recorded  on 
the  same  day,  without  objection  by  any  one ; 
and  Mead  certainly  had  some  right  to  sup- 
pose, under  such  circumstances,  that  his  title 
was  good,  and  that  he  was  no  longer  inter- 
ested in  the  proceedings.  The  subsequent 
proceedings  in  the  original  cause  were 
solely  in  reference  to  the  distribution  of 
the  fund,  except  an  answer  filed  in  May 
1866  by  the  same  William  I#.  Goggin,  as 
administrator  of  Thomas  H.  Nelson,  who,  in 
April  1864,  had,  in  effect,  assented  to  the  con- 
firmation of  the  commissioner's  report,  and 
the  conveyance  to  Mead,  by  not  excepting 
thereto.  In  his  answer,  in  1866,  when  the 
fund  had  perished  in  the  hands  of  the  court, 
he  claimed,  for  the  first  time,  that  the  col- 
lection in  Confederate  money  should  be  disre- 
garded. But,  of  this  claim,  Mead,  who  was 
no  party  to  the  suit,  does  not  appear  to  have 
had  notice ;  nor  was  his  title  ever  assailed 
until  the  second  suit  above  mentioned  was 
instituted  on  the  10th  of  July  1867 ;  nearly 
four  years  after  the  last  payment  made  by 
him  for  his  laud,  three  years,  two  months 
and  ten  days  after  the  court  had  decreed  him 
a  conveyance,  and  three  years  and  two  days 
after  the  conveyance  was  executed  and  re- 
corded. This  second  bill  was  filed  by  certain 
persons  claiming  to  be  creditors  of  Quarles, 
and  interested  in  the  trust  fund  aforesaid, 
viz:  Thomas  M.  Jones  and  others,  every 
one  of  whom  were  parties  to  the  first  suit,  and 
before  the  court,  when  the  decree  of  the  28th 
of  April  1864  confirming  Commissioner  Dick- 
inson's report  of  collections,  and  ordering  a 
conveyance  to  Mead,  was  entered. 

They  sought  to  set  aside  that  decree,  to 

obtain  from  Mead  a  second  payment  of  the 

money  paid  by   him  on   his  bonds,   and   to 

hold    Dickinson    responsible    for   any 

357  *deficiency  to  the  extent  of  his  collec- 
tions from  Mead.     Their  claim  to  set 

aside  the  proceedings  was  based  on  three 
grounds : 

1st.  That  Confederate  States  treasury 
notes  were  not  money,  and  constituted  no 
payment. 

2d.  That  the  order  of  the  4th  of   October 


1862,  authorizing  Mead  to  pay  the  amount 
of  his  two  first  bonds  in  bank  to  the  credit  of 
the  cause,  was  made  after  the  death  of 
Thomas  H.  Nelson  and  Tandy  K.  Jones,  and 
before  their  representatives  were  before  the 
court,  and  was  ex  parte  and  void. 

3d.  That  the  report  of  Commissioner  Dick- 
inson, of  the  7th  of  August  1863,  in  which  he 
reports  that  the  purchase  money  for  the  land 
had  all  been  paid,  a  portion  to  himself  and 
the  residue  by  deposit  in  bank  by  Mead,  the 
purchaser,  was  calculated  to  mislead  the 
court ;  because  it  did  not  state  in  totidem 
verbis,  that  the  entire  collection  of  the  three 
bonds  was  made  in  Confederate  States  treas- 
ury notes. 

These  were  the  grounds  mainly  relied  on 
to  impeach  the  decree  of  April  28th,  1864; 
and  all  that  was  offered  to  sustain  them  was 
what  appeared  on  the  record  in  the  first  suit, 
as  above  set  forth.  There  was  no  charge 
nor  any  attempt  to  prove,  fraud  or  bad  faith 
on  the  part  of  either  Mead  or  Dickinson. 
On  the  contrary,  in  speaking  of  the  latter, 
they  say  in  the  bill  "they  believe  him  incap> 
able  thereof;"  yet,  in  the  absence  of  any 
such  allegation  or  proof,  and  in  the  face  of 
the  advice  and  approval  of  the  court  itself, 
as  above  set  forth,  the  Circuit  court,  by  the 
decree  of  the  5th  day  of  October,  1868,  en- 
tered in  the  two  causes  heard  together,  set 
aside  and  annulled  as  ex  parte  and  void,  the 
order  of  the  4th  day  of  October  1862,  author- 
izing Mead  to  pay  into  bank  to  the  credit  of 
the  cause,  the  amount  of  his  two  first  bonds : 
set  aside  the  decree  of  the  28th  of  April 
358  1864,  ^confirming  Commissioner  Dick- 
inson's report  of  the  collections  from 
Mead,  and  ordering  a  conveyance  to  him  of 
the  land  purchased :  decreed  the  deed  made 
to  him  to  be  void :  required  Mead  to  produce 
and  file  again  with  the  papers,  the  three 
bonds  which  he  had  already  paid,  and  with- 
out allowing  him  any  credit  for  the  money 
or  its  value  which  had  been  paid  into  bank 
by  him  to  the  credit  of  the  cause,  under  an 
order  of  the  court,  and  had  been  allowed  by 
the  court  itself  and  the  parties  to  perish, 
ordered  him  to  pay,  within  six  months,  the 
entire  amount  of  the  three  bonds  (less  the 
gold  value  of  $3,145.81,  Confederate  States 
treasury  notes,  collected  by  Dickinson), 
amounting  in  the  aggregate  to  the  sum  of 
$11,485.96,  with  interest  on  the  principal ;  and 
in  default  of  such  payment,  ordered  the  land 
to  be  resold. 

By  the  same  decree  Commissioner  Dickin- 
son was  held  responsible  for,  and  decreed  to 
pay  the  gold  value  of  all  Confederate  States 
treasury  notes  received  by  him.  From  this 
decree  Mead  appealed  to  this  court ;  and 
Dickinson  has  assigned  errors  also,  under  the 
rule  of  the  court. 

We  have  been  more  minute  in  stating  the 
proceedings  in  these  causes  than  might  be 
necessary,  because  the  rights  of  the  parties 
depend  on  a  correct  understanding  of  those 
proceedings ;  and  l>ecause  we  think  a  fair 
presentation  of  the  facts  is  all  that  is  nec- 
essary to  bring  the  case  directly  within  the 
influence  of  the  principles  established  by  this 
court  in  the   cases  of  Davis  v.  Harman,  21 
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Gratt.  194 ;  Dixon,  Ac,  v.  McCue's  admin- 
istratrix, Id.  373,  and  Walker's  ex'or  v. 
Pag'e  &  als.,  Id.  636  ;  and  other  cases  which 
have  followed  them.  Both  purchaser  and 
commissioner  in  these  cases  seem  to  have 
acted  throug-hout,  with  abundant  grood  faith 
— uberima  fide — and  all  their  acts  in 

359  relation  to  the  subject  of  controversy 
*were  either  prompted,  or  ordered,  or 

fully  and  deliberately  approved  by  the 
Circuit  court.  It  is  true  that  there  are  alle- 
g-ations  in  the  bill  in  the  second  suit,  and 
sugg'estions  by  the  Circuit  court  in  the 
decree  appealed  from,  that  there  was  am- 
"bigiiity  in  the  commissioner's  report  of  col- 
lections in  not  stating*  in  terms,  that  these 
collections  had  been  made  in  Confederate 
States  treasury  notes,  and  that  the  decree 
confirming'  it  was  improvidently  made. 
The  court  says,  that  **the  order  made  in 
said  cause  on  the  28th  of  April  1864,  based 
upon  the  report  of  the  receiver,  Henry  C. 
IMckinson,  that  the  purchase  money  owing 
by  the  said  Mead  had  all  been  paid,  which 
rexx>rt  was  made  upon  the  supposition  that 
the  payments  in  Confederate  States  treasury 
notes  were  g'ood  and  valid  payments,  was 
improvidently  made  upon  the  statement  in 
said  report,  ^that  all  the  purchase  money 
had  been  paid,'  when  in  fact  nothing  but 
Confederate  States  treasury  notes  had  passed 
from  the  said  Mead  to  the  Bedford  Savings 
Bank,  or  to  said  Dickinson,  as  receiver; 
and  the  court  doth  therefore  adjudge,  order 
and  decree,"   &c. 

We  cannot  regard  the  reasons  thus  sug- 
gested by  the  learned  judge  of  the  Circuit 
court,  as  sufficient  grounds  to  set  aside  a 
decree  so  deliberately  made  and  so  long  ac- 
quiesced in.  Whatever  doubts  and  perplex- 
ities as  to  the  character  of  Confederate 
States  treasury  notes  and  the  validity  of 
proper  payments  therein,  may  have  attended 
the  administration  of  justice  at  an  early 
period  after  the  close  of  the  late  war  with 
the  United  States,  there  cannot,  at  this  day, 
be  a  doubt  that  they  constituted  a  valid 
consideration ;  and  that  transactions  therein 
closed  in  good  faith  during  the  war  by  par- 
ties understanding  them  and  competent  to 
contract,  will  not  be  reopened  by  this  court, 
because  they  were  based  on  Confederate 
States  treasury  notes.    Hale  v.  Wilkin- 

360  son,  21  *Gratt.  75 ;  Ambrouse's  heirs  v. 
Keller,  22d  Id.  769 ;  Staples  v.  Staples' 

ex'or,  decided  at  the  November  term.  Supra, 
225.  The  fact  that  the  court  and  the  parties 
did  not,  and  could  not  know,  at  the  time, 
what  might  thereafter  be  decided  as  to  the 
character  of  such  transactions,  could  not 
afFect  their  legal  validity. 

Nor  do  we  think  there  is  any  force  in  the 
suggestion  in  the  decree,  that  Commissioner 
LHckinson  had  reported  ^'that  all  the  pur- 
chase money  had  been  paid,  when  in  fact 
nothing  but  Confederate  States  treasury 
notes  had  been  paid."  That  statement  of 
the  commissioner,  we  are  well  satisfied, 
misled  no  one ;  and  we  are  bound  to  hold, 
from  the  facts  appearing  on  this  record, 
that  the  Circuit  court  knew,  both  judicially 
and  in  fact,  and  that   all  the  parties  knew. 


by  counsel,  when  the  decree  of  April  28th, 
1864  was  entered,  confirming  Commissioner 
Dickinson's  report  of  collections,  and  order- 
ing a  conveyance  to  Mead,  that  every  dollar 
of  Mead's  three  bonds  had  been  paid  in 
Confederate  States  treasury  notes.  We  say, 
judicially,  because,  when  the  court,  by  its 
order  of  October  4th,  1862,  allowed  and  or- 
dered Mead  to  pay  the  amount  of  his  two 
first  bonds  into  the  Bedford  Savings  Bank, 
it  knew  judicially  that  Confederate  States 
treasury  notes  constituted  not  only  the  gen- 
eral, but  almost  the  only,  currency  in 
Virginia;  and  the  plain  and  irresistible 
presumption  was,  that  the  payments  were 
intended  to  be  made,  and  would  be  made, 
in  that  currency;  because,  in  obedience  to 
the  order  of  the  court,  the  certificates  of 
payment  into  bank  were  promptly  filed  by 
Mead  among  the  papers  in  the  cause ;  and 
there  remained  more  than  a  year  before  the 
decree  of  confirmation,  one  of  them  showing 
on  its  face  that  it  was  payable  in  Confed- 
erate States  treasury  notes;  and  the  court 
was  bound  to  know  judicially,  what  thus 
appeared   by   papers  regularly   filed  in  the 

cause  under  its  own  order;  and  be- 
361      cause   the  last  *bond  was  collected  by 

the  commissioner  as  late  as  the  7th  of 
August  1863,  only  three  days  after  it  fell 
due,  and  the  collection  reported,  and  report 
filed  with  the  papers,  on  the  same  day" 
This  report  referred  on  its  face  to  the  de- 
posit in  bank  made  by  Mead,  under  ^'special 
order,"  and  remained  with  the  papers  more 
than  eight  months  before  its  final  confir- 
mation. All  this  must  be  presumed  to  be 
known  to  the  court;  and  under  such  circum- 
stances we  are  fully  warranted  in  saying, 
that  on  the  28th  day  of  April  1864,  when 
Commissioner  Dickinson's  report  was  con- 
firmed, and  a  deed  ordered  to  be  made  to 
Mead,  the  Circuit  court  judicially  knew  that 
every  dollar  of  the  purchase  money  secured 
by  Mead's  bonds  had  been  paid  into  court, 
or  to  the  receiver  of  the  court,  in  Confed- 
erate States  treasury  notes.  But  the  court 
knew  it  also  in  point  of  fact ;  for  it  was 
plainly  set  forth  in  the  petition  and  report 
of  March  19th,  1864,  which  was  read  and 
examined  by  the  judge,  as  appears  by  his 
own  endorsement  thereon,  and  which  was  on 
file  when  the  decree  of  the  28th  of  April  1864 
was  rendered ;  and  the  parties,  by  counsel, 
must  also  be  presumed  to  have  known  what 
thus  plainly  appeared  by  the  record.  There 
is  nothing,  therefore,  in  this  objection. 

Nor  do  we  think  there  is  more  in  the  ob- 
jection that  at  the  date  of  the  order  of  the 
4th  of  October  1862,  allowing  Mead  to  pay 
the  amount  of  his  two  first  bonds  into  bank, 
Thomas  H.  Nelson  and  Tandy  K.  Jones 
were  dead,  and  had  no  personal  represen- 
tatives before  the  court.  The  fact  is  not 
established  in  the  cause.  The  death  of 
those  parties  was  not  suggested  until  the 
28th  of  April  1864,  and  there  is  no  proof  in 
the  cause  of  the  date  of  their  respective 
deaths;  and  this  court  will  make  no  pre- 
sumption to  operate  an  injustice,  unless 
compelled  so  to  do  by  some  inflexible  rule 
of  law.     But    if  the   fact   were   as  alleged. 
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we  are  not  prepared   to  say  that  the 

362  death  *of  a  party  to  a  suit  in  equity 
would  suspend  the  equitable  juris- 
diction of  the  court  to  protect  and  preserve 
the  fund  under  its  control  until  the  revival 
of  the  cause  against  the  representative  of 
the  deceased.  Such  a  result  would  be  se- 
riously inconvenient,  and  might,  under 
some  circumstances,  prove  disastrous  to  all 
concerned.  But  if  such  order  be  conceded 
to  be  irregular,  it  would  not  be  void,  but  at 
most  voidable  only  at  the  instance  of  the 
representatives  of  the  decedents;  and  we 
think  in  this  case,  by  voluntarily  appearing 
and  consenting  to  the  hearing  without  ex- 
ception to  the  commissioner's  report,  or  any 
objection  to  the  irregular  order,  and  by 
actual  acquiescence  for  years  afterwards, 
these  representatives  have  lost  all  right 
they  might  have  otherwise  had  to  object 
thereto. 

These  objections  aside,  the  case  as  to 
Mead,  the  purchaser,  stands  upon  the  facts 
above  detailed:  payment  by  him  of  one- 
fourth  his  purchase  money  in  cash,  and  of 
the  residue  in  the  currency  of  the  country 
at  the  time ;  the  payments  ordered,  approved 
and  confirmed  by  the  court ;  approved  by  the 
parties  interested  and  acquiesced  in  for 
years;  a  deed  made  to  the  purchaser;  the 
fund  held  for  years  exclusively  under  the 
control  of  the  court  for  the  benefit  of  cred- 
itors, and  allowed  by  them  to  perish  ulti- 
mately with  no  shadow  of  fault  on  the  part 
of  the  purchaser.  To  make  him  under  such 
circumstances,  pay  his  money  a  second 
time,  when  it  is  impossible  to  restore  him 
what  he  paid,  we  think  would  be  manifestly 
unjust;  and  in  conflict  with  the  principles 
established  by  this  court  in  the  cases  we 
have  cited.  The  language  of  Judge  Staples 
in  Dixon,  Ac,  v.  McCue's  administratrix, 
&c.,  speaking  for  the  whole  court  at  p.  381, 
although  applied  in  that  case  to  the  com- 
missioner, would  have  been  equally  appli- 
cable to  the  purchaser,  had  the  exigencies 
of  the  case,  as  here,  called  for  its  ap- 

363  plication  *to  him.     He  says,  **no  ob- 
jection was  ever  made   to  any  of  the 

proceedings;  and  now,  after  the  loss  of 
the  fund  by  the  disastrous  termination  of 
the  war,  it  is  sought  to  make  the  commis- 
sioner responsible  for  an  act  approved  by 
the  court,  and  never  disapproved,  so  far  as 
this  record  discloses,  by  the  parties  or  their 
counsel.  A  rule  of  this  sort  adopted  by  this 
court  would  produce  incalculable  mischief 
throughout  the  State,  and  tend  to  the  utter 
ruin  of  a  vast  number  of  innocent  oflBcers 
acting  under  the  sanction  and  by  the  au- 
thority of  the  courts,  during  the  protracted 
struggle  in  which  the  country  was  engaged. 
Every  consideration  of  sound  policy  and 
justice  requires  that  such  officers  should  not 
be  held  responsible  for  acts  bona  fide  per- 
formed under  the  direct  approval  and  sanc- 
tion of  the  court  appointing  them.'*  Every 
word  thus  quoted  from  Judge  Staples'  opin- 
ion applies  with  equal  force  and  propriety, 
mutatis  mutandis,  to  the  case  of  an  inno- 
cent purchaser  like  Mead.  The  same  prin- 
ciple   rules    both    cases;    for    where    it    is 


lawful  and  proper  to  receive,  it  would  seem 
necessarily  to  be  equally  lawful  and  proper 
to  pay. 

We  are  of  opinion,  therefore,  that  the  Cir- 
cuit court  erred,  to  the  prejudice  of  the  ap- 
pellant, Mead,  in  setting  aside  the  order  of 
the  4th  of  October  1862,  and  the  decree  of 
the  28th  of  April  1864,  in  the  first  cause, 
and  in  decreeing  that  he  should  pay  the 
sum  of  $11,485.%,  with  interest  on  the  prin- 
cipal, instead  of  dismissing  the  bill  as  to 
him,  as  it  should  have  done. 

And  now  as  to  the  decree  against  Com- 
missioner Dickinson.  What  has  been  held 
above  as  to  Mead  must  necessarily  lead  to 
a  reversal  of  the  decree  against  Dickinson, 
so  far,  at  least,  as  relates  to  collections 
from  Mead.  C^or  all  his  acts  in  relation 
to  that  matter  he  had  the  deliberate  sanction 
and  approval  of  the  court  whose  officer  he 
was ;  the  tacit  approval  and  long  ac- 

364  quiescence  of  all  *the  parties  inter- 
ested;   and   no   complaint   from   any 

quarter  until  long  after  the  fund  had  per- 
ished in  the  hands  of  the  court,  not  by  any 
fault  or  neglect  of  his,  but  when  it  was 
beyond  his  control.  To  such  a  case  the 
language  of  this  court,  through  Judg-e 
Staples,  above  quoted,  applies  without  a 
change  of  a  word  or  letter.  The  case  of 
Davis  V.  Harman  is  also  decisive  of  this 
question.  It  was  error,  therefore,  to  charge 
the  appellee  with  the  gold  value  of  the  Con- 
federate States  treasury  notes  collected 
from  Mead.  About  the  charge  for  the  value 
of  $1,096,  Confederate  States  treasury  notes, 
collected  of  A.  M.  I^owry,  there  is  no  more 
doubt.  This  sum  was  collected  under  the 
same  order  under  which  the  amount  of 
Mead's  last  bond  was  collected,  but  was  re- 
ceived after  that  collection  was  reported  to 
the  court,  and  of  course  was  not  embraced 
in  that  report.  It  was  promptly  deposited, 
as  were  the  other  funds,  in  the  Bedford 
Savings  Bank,  and  the  fact  of  collection 
and  deposit  was  reported  to  the  court  in  the 
petition  and  report  of  March  19,  1864,  al- 
ready referred  to.  That  document  remained 
on  file  among  the  papers  in  the  cause  down 
to  the  decree  of  April  28,  1864,  and  was  be- 
fore the  court  and  the  parties  when  that 
decree  was  entered;  and  although  not  in 
terms  confirmed  by  that  order,  we  have  a 
right  to  presume,  as  no  objection  or  excep- 
tion thereto  was  taken  by  any  party,  that 
this  collection,  like  the  other,  was  approved 
by  the  court  and  the  parties.  If  not  ap- 
proved, objection  should  have  been  made, 
and  the  money  deposited  to  the  credit  of  the 
court  in  the  cause  ought  at  once  to  have 
been  returned,  by  an  order  of  court,  to  the 
commissioner.  But  it  was  retained  by  the 
court  and  parties  where  it  was  beyond 
the  commissioner's  control,  without  the 
slightest  intimation  of  dissatisfaction  on 
the  part  of  the  court  or  parties  until  long 
after  the  fund  had  perished,  without  fault 
on  the  part  of  Dickinson.     Under  such 

365  circumstances,    *we     think,     on    the 
principles  above  declared,  that  it  was 

error  to  charge  Dickinson  with  the  value  of 
the  money  thus   collected.     Davis   v.    Har- 
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man,  21  Gratt.  194.  And  this  decision  as 
to  Dickinson  must  necessarily  lead  to  a  cor- 
rection, also,  of  the  decree  as  to  I#owry. 
The  decree  as  to  the  appellant,  Mead,  must 
be  reversed  with  costs  in  this  court  against 
all  the  appellees  except  Dickinson  and 
Lfowrj ;  and  as  to  the  said  appellees,  Dick- 
inson and  Lrowry,  the  decree  must  be  cor- 
rected, as  above  indicated,  and  affirmed. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  coun- 
sel, and  the  court  having*  maturely   consid- 
ered   the    transcript    of  the  record  and  the 
arguments    of    counsel,    is   of   opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  Circuit  court  erred :  1st,  in 
setting    aside    the   order   of   the  4th  day  of 
October  1862  and  the  decree  of  the  28th  day 
of  April  1864,  entered   in   the   first  of  these 
causes,    and    in    annulling   the  deed  to  the 
appellant   Mead,    and  requiring  him   to  file 
his  bonds  again  in  the  cause,  and  ordering 
him  to  pay  again  the  amount   thereof,    in- 
stead of  dismissing  the   bill  as  to  him ;  2d. 
In  holding  the  appellee,  Dickinson,  respon- 
sible for  the  gold  value   of  the  Confederate 
States  treasury    notes   collected   by  him  as 
commissioner   of   the   court,    and  deposited 
in  the  Bedford    Savings   Bank  to  the  credit 
of  the  first  of  these   causes ;  3d.  In  holding 
Irfowry  responsible,  under  the  circumstances 
of  the  case,  for  that  portion  of  the  purchase 
money  of  the  land  purchased  by  him,  which 
was  paid  by  him  to  Commissioner  Dickin- 
son   in    Confederate    States    treasury  notes 
and  deposited  by  the  latter  in   bank   to  the 
credit  of  the   cause.     That   amount  should, 
under    all    the    circumstances    of   the  case, 
have  been  credited  to   his   purchase   at  fair 
value.      It   is   therefore   decreed    and 
366    ,  *ordered,  that   so   much  of  the  decree 
*  of  the  Circuit  court  of  Bedford  of  the 
3d  of  October  1868  as  sets  aside  the  order  of 
the  4th  of  October  1862,    and   the   decree  of 
the  28th  of  April  1864,  in  the  first  of  these 
causes,  and  annuls  the   deed   made  to  Mead 
under  said  last   mentioned  decree,    and  re- 
quires him  to  file  again,  with  the  papers  in 
the  cause,  the  bonds  executed  by  him  to  the 
commissioner    of   the   court,    and  to  pay  in 
discharge  thereof,  within  six   months  from 
the  date  of  the  decree,  the  sum  of  $11,485.96, 
with    interest    on    $7,9%. 74,     part    thereof, 
from   the    7th   day   of   August  1868,  and  in 
default  thereof  that  the   land  purchased  by 
him  be  sold,  be  reversed  and  annulled,  and 
that  the  appellees,    except   Dickinson    and 
I^owry,  do  pay  to  the  appellant  his  costs  by 
him  about  the  prosecution   of   his  appeal  to 
this  court  expended,    such   as   are    personal 
representatives  to   pay   out  of  the  assets  of 
their  testators  or  intestates.    And  this  court, 
proceeding  to  enter  such  decree  as  the  said 
Circuit  court  ought   to  have  rendered,  doth 
decree  and  order  that  the  bill  in  the  second 
of  these  causes  be   dismissed   as   to  the  de- 
fendant,   Oliver   G.     Mead,    and    that    the 
plaintiffs  in  the   Circuit   court  in   that  suit 
do  pay  to  the  said  defendant,   O.    G.  Mead, 
his  costs  by  him  about  his   defence   in  said 
suit  expended,  (such  of  the  plaintiffs  as  are 


personal  representatives  to  pay  out  of  the 
assets  of  their  testators  or  intestates). 

And  as  to  the  residue  of  said  decree  of  the 
5th  of  October  1868,  it  is  further  decreed 
and  ordered  that  the  same  be  corrected  and 
amended  as  to  Dickinson,  by  crediting  the 
amount  of  $918.86,  decreed  against  him,  by 
the  sum  of  $512.05,  as  of  the  1st  of  June 
1868,  being  the  aggregate  of  the  values  erro- 
neously charged  to  Dickinson  at  that  date 
for  collections  from  Mead  and  Lowry ;  so  as 
to  leave  a  balance  due  from  Dickinson,    as 

of  that  date,  of  only  $406.81,  with  in- 
367      terest  from  June  *1,  1868 ;    instead  of 

$918.86,  with  like  interest,  as  decreed 
against  him ;  and  that  the  same  be  further 
corrected  and  amended  as  to  Lowry,  so  as 
to  credit  the  decree  against  him  for  $1,967.05, 
by  the  sum  of  $1,096,  paid  on  the  5th  of 
January  1864,  to  H.  C.  Dickinson,  commis- 
sioner, in  Confederate  States  treasury  notes, 
and  deposited  by  the  latter  in  bank  to  the 
credit  of  the  first  cause,  as  reported  to  the 
court  by  the  petition  and  report  of  March 
19,  1864;  leaving  a  balance  due  on  said  de- 
cree against  Lowry  of  $871.05,  with  interest 
from  the  5th  day  of  January  1864,  till  paid, 
instead  of  the  sum  of  $1,%7.05,  as  by  said 
decree  ascertained.  And  it  is  further  ordered 
and  decreed  that  so  much  of  said  decree  of 
the  5th  of  October  1868  as  is  thus  corrected 
and  amended ;  and  so  much  of  the  residue 
thereof  as  is  not  in  conflict  with  this  decree 
be  affirmed. 

Decree  reversed. 
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Mort|r«g«§— Usury— Soaing.*— Before 'the  warB  had 
sold  and  conveyed  to  £  a  tract  of  land  at  the  price 
of  16.60  per  acre,  for  which  on  the  2d  of  December 
1862  E  owed  B  9700.  On  that  day  £  entered  into  a 
covenant  with  S,  by  which  he  covenants  to  convey 
to  S  a  certain  part  of  the  land,  between  thirty  and 
forty  acres,  if  S  will  advance  the  $700  to  pay  B,  and 
allow  £  three  years  to  repay  S  the  9700  after  deduct- 
Insr  the  price  of  that  part  cut  off  for  S.  And  if  E 
shall  fail  to  pay  S  the  full  amount,  principal  and 
interest,  advanced  by  S  for  E,  to  pay  for  the  por- 
tion retained  by  him.  then  £  binds  himself  to  con- 
vey title  to  the  residue  of  said  tract  to  S.  S  pays 
B  the  $700.  B  receiving  It  in  Confederate  money. 
At  the  time  of  this  asreement  the  land  was  esti- 
mated by  witnesses  to  be  worth  $15  per  acre  In  Con- 
federate money.  E  does  not  pay  the  money  or  any 
part  of  it  in  three  years.  Held: 
I.  Sfune— Same— Same.— The  contract  is  not  a  con- 
.  ditional  sale,  but  a  mortffaere. 
*a.  Same— Same— Same.— The  contract  is  not  usu- 
rious. 

•Mortsrag©— Uwiry- Scallnir.— See  Smyth  v.  Sutton, 
24  Gratt  191,  and  noU:  Moss  v.  Moorman.  24  Gratt. 
07,  and  note;  McComb  v.  Donald's  Adm'r,  82  Va.  908,  5 
S.  E.  Rep.  668,  and  cases  cited ;  Sn&vely  v.  Pickle, 
29  Gratt  27,  and  noU',  Zane  v.  Fink,  18  W.  Va.  718: 
McNeel's  Ex'ors  v.  Auldridsre,  84  W.  Va.  749,  12  S.  £. 
Rep.  851 ;  Greer  v.  Mitchell,  42  W.  Va.  494,  26  S.  E. 
I  Rep.  802. 
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3.  Same—SaoM— Same.— It  is  a  Ck)nfederate  con- 
tract; and  the  amount  due  is  to  be  scaled  as  of 
the  date  of  the  contract. 

The  case  is  stated  in  the  opinion  of  the 
court. 

C.  G.  Dabney  and  Wm.  Daniel,  for  the 
appellant. 

Grattan,  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of 
the  court. 

The  controversy   in  this  suit  grows 
369      out  of  a  contract  *entered  into  on  the 
2d  December  1862,  between  the  appel- 
lant and  the  appellee,  which   is   in  the  fol- 
lowing words: 

Know  all  men  by  these  presents,  that  we, 
Philip  Karp  and  Sullivan  P.  Boo  the,  of  the 
county  of  Pittsylvania,  State  of  Virginia, 
do  make  and  enter  into,  and  bind  ourselves, 
our  heirs  and  assigns,  to  abide  by  the  fol- 
lowing contract  and  agreement,  to  wit: 
Whereas  the  said  Philip  Barp  did  some 
time  past  purchase  of  a  certain  John 
Bright  well  the  tract  of  land  on  which  the 
said  Barp  now  lives  and  enjoys  title  thereto, 
and  not  being  able  to  pay  the  purchase 
money  for  said  land  to  said  Brightwell, 
which  amounts  to  seven  hundred  dollars, 
and  the  said  Karp  being  desirous  of  pos- 
sessing a  part  of  the  land,  agrees  with  the 
said  Boothe  to  convey  to  him,  the  said 
Boothe,  a  portion  of  said  land  by  a  certain 
line  agreed,  supposed  to  be  between  thirty 
and  forty  acres,  for  the  same  amount  per 
acre,  as  he  gave  for  it ;  provided  said  Boothe 
will  advance  the  whole  amount  of  the  pur- 
chase money  to  the  said  Brightwell,  and 
allow  him  three  years  to  replace  the  amount 
paid  by  said  Boothe,  after  deducting  the 
price  of  that  portion  cut  oflF  for  said  Boothe 
on  the  north  end  of  the  tract;  to  which  the 
said  Boothe  assents.  But  if  the  said  Barp 
shall  fail  to  pay  the  said  Boothe  the  full 
amount  of  the  principal  and  interest  ad- 
vanced for  the  said  Barp,  to  pay  for  the 
portion  retained  by  him,  then  he  promises 
and  binds  himself,  his  heirs  and  assigns, 
to  convey  title  to  the  residue  of  the  said 
tract  to  said  Boothe;  to  which  said  Barp 
assents.  To  a  faithful  performance  of  the 
above  contract  we  do  set  our  hands  and  affix 
our  seals  this  2d  day  of  December  1862. 


(Signed) 


Seal 
Seal 


:1 
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Philip  Earp. 

S.  P.  Boothe. 

The  appellee,  Boothe,  complied  with 

his     contract,     and    *paid     over     to 

Brightwell,    or   advanced   to  Barp  for 

that  purpose,  who  paid  it  to  Brightwell,  the 

whole  of  the  purchase  money,  principal  and 

interest,  due  to  Brightwell  from  Karp. 

Barp  totally  failed  to  comply  with  his 
contract.  He  neither  conveyed  to  Boothe 
the  thirty  or  forty  acres  lying  on  the  north 
end  of  the  tract  designated  in  the  contract, 
nor  did  he  pay  any  part  of  the  purchase 
money  advanced  for  him  to  Brightwell. 

In  February  1866  Boothe  filed  his  bill  in 
the  County  court  of    Pittsylvania,    the  case 


being  afterwards  removed  to  the  Circuit 
court,  with  which  he  exhibited  the  contract 
above  referred  to,  alleging  his  compliance 
with  it,  in  every  particular,  and  the  failure 
of  the  defendant,  Barp,  both  to  convey  to 
him  the  portion  of  the  tract  of  land  accord- 
ing to  said  agreement,  and  to  pay  any  part 
of  the  purchase  money  which  he  had  ad- 
vanced to  Brightwell ;  and  claiming  that  bj' 
the  terms  of  the  contract,  he  was  entitled 
to  have  the  whole  of  the  land  conveyed  to 
him ;  and  called  upon  the  court  to  compel 
the  defendant  to  make  such  conveyance; 
concluding  with  the  usual  prayer  for  general 
relief. 

Barp  answered  the  bill.  He  admitted 
that  he  executed  the  covenant  filed  with  the 
bill;  and  admitted  that  the  purchase  money 
due  on  the  land  to  Brightwell  had  been  ad- 
vanced by  Boothe  and  fully  paid  to  Bright- 
well,  who  had  no  further  claim  on  the  land. 
But  he  insisted  that  the  agreement  between 
him  and  Boothe  was  nothing  more  nor  less 
than  a  mortgage  on  the  land  to  secure  the 
money  loaned  by  Boothe.  He  also  insisted 
that  the  contract  was  usurious  and  void. 
By  way  of  further  defence  he  sets  up  what 
seems  to  be  intended  as  a  sort  of  plea  of 
tender,  in  which  he  says  **that  before  the 
expiration  of  the  three  years'  time  allowed 
him  to  refund  the  money,  that  he 
371  oflFered  to  settle  *with  and  pay  said 
Boothe  the  value  of  the  Confederate 
money  so  lent,  but  the  said  Boothe  refused 
to  receive  it,  and  insists  upon  taking  the 
whole  of  the  respondent's  land,"  &c. 

There  was  no  proof  in  this  cause  that  there 
was  anything  like  a  tender  made ;  and  this 
defence  set  up  in  the  answer  is  abandoned 
by  the  counsel  who  argued  the  case  in  this 
court. 

In  June  1867,  the  cause  came  on  to  be 
heard  on  the  bill,  answer,  replication,  ex- 
hibit filed  with  the  bill,  and  examination 
of  witnesses;  **and  the  court  being  of  opin- 
ion, that  the  covenant  in  the  proceedings 
mentioned  is  a  mortgage,  and  not  a  condi- 
tional sale,  as  to  all  the  tract  of  land  therein 
mentioned,  except  that  portion  of  the  same 
in  the  north  end  of  said  tract,*  agreed  by 
said  Barp  to  be  conveyed  to  the  plaintiff  by 
certain  lines  agreed  upon,  supposed  to  con- 
tain between  thirty  and  forty  acres,  to  which 
thirty  or  forty  acres  the  plaintiff  is  entitled 
at  the  average  price  to  be  paid  by  said 
Barp  to  Brightwell;  *  *  *  and  the 
plaintiff  is  entitled  to  subject  the  residue  of 
said  tract  to  the  payment  of  the  money  ad- 
vanced by  him  after  crediting  Barp  with 
the  price  of  said  thirty  or  forty  acres  of 
land,  and  after  scaling  the  same  according 
to  the  value  of  Confederate  States  treasury 
notes  at  the  time  of  the  loan  from  Boothe 
to  Barp;"  it  was  ordered  that  a  commis- 
sioner appointed  for  that  purpose  '^should 
survey  the  land  on  the  north  end  of  said 
tract,  supposed  to  contain  thirty  or  forty 
acres,  according  to  the  lines  agreed  upon 
bj''  the  parties,"  &c. 

On  the  5th  day  of  June  1868,  the  cause 
came  on  to  be  again  heard  on  the  papers 
formerly  read,  and   the   report   of  the  com- 
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missioner  made  in   pursuance  of  decree  of 

May  term,  1867,    returning   map  of  survey 

of  the  land  to  which   the   plaintiff  is 

372  entitled  (in  the  opinion  *of  the  court), 
absolutely,  under   his   covenant   with 

defendant,  to  which  report  there  was  no 
exception ;  and  the  court  approved  and  con- 
firmed said  report,  and  without  deciding* 
any  other  question  arising  in  the  cause, 
adjudged,  ordered  and  decreed  **that  the 
plaintiff  hold  the  thirty-five  acres  of  land 
designated  in  the  plat  returned,  with  said 
report,  in  fee  simple." 

On  the  2d  day  of  June  1870  another  decree 
was  entered,  directing  that  the  defendant 
do  pay  to  the  plaintiff  the  sum  of  one  hun- 
dred and  fifty-four  dollars  and  sixty  cents, 
with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  from  the  20th  day  of  De- 
cember 1862  till  paid,  that  being  the  princi- 
pal sum  advanced  by  the  plaintiff  on  that 
day  to  pay  for  the  land  in  the  bill  mentioned 
($700),  scaled  as  of  that  day,  &c. 

The  decree  further  provided  for  a  sale  of 
the  land  if  the  sum  decreed  against  the  de- 
fendant, Barp,  should  not  be  paid  within 
sixty  days ;  the  terms  of  the  sale  being  fixed 
on  a  credit  of  six  and  twelve  months,  except 
as  to  the  sum  of  seventy-five  dollars,  directed 
to  be  paid  in  cash. 

From  these  several  decrees  an  appeal  was 
allowed  by  one  of  the  judges  of  this  court. 

The  following  are  the  errors  assigned  by 
the  counsel  in  this  court : 

1st.  That  the  contract  between  Karp  and 
Boothe  was  usurious  and  void ;  and  that  it 
was  error  to  have  rendered  any  decree  in 
favor  of  the  plaintiff. 

2d.  That  it  was  error  to  require  Karp  (the 
appellant)  to  pay  the  value  of  the  money  at 
the  time  it  was  lent,  instead  of  at  the  ma- 
turity of  the  contract. 

3d.  That  it  was  error  to  have  decreed  a 
sale  upon  the  terms  and  conditions  pre- 
scribed in  the  decree. 

As  to  the  defence  of  usury,    set  up  in  the 

answer,    there    is     nothing     in    the    facts 

to    show   that    the   purchase    of    the 

373  *thirty  or  forty  acres  by  Boothe  was 
a  shift  or  device  to   obtain  from  Earp 

a  greater  rate  of  interest  than  that  allowed 
by  law.  As  to  that  tract  of  land  Boothe 
agreed  to  take  the  shoes  of  Earp  in  the  pur- 
chase from  Brightwell,  at  the  same  price 
which  Karp  had  agreed  to  pay.  It  is  true, 
he  was  paid  in  Confederate  money,  and  the 
land,  in  the  opinion  of  one  witness,  was 
worth  $15.00  per  acre  in  that  currency, 
while  the  price  fixed  upon  it  was  $5.60  per 
acre.  But  this  latter  sum  was  what  Barp 
had  agreed  to  pay  Brightwell,  who  was 
willing  to  receive,  and  did  receive,  the  same 
amount,  in  the  same  currency,  from  Boothe. 
Karp  could  have  retained  the  land  by  paying 
$5.60  per  acre  to  Brightwell.  Boothe  simply 
paid  the  debt  due  to  Brightwell ;  and  as  to 
this  part  of  the  land,  took  the  place  of  Earp  in 
the  purchase.  If  the  price  was  low,  it  was 
exactly  the  same  which  Earp  agreed  to  pay, 
and  Brightwell  was  willing  to  receive  in 
Confederate  currency.  All  that  can  be  said 
of  such  a  transaction,    is,    that  the  necessi- 


ties of  the  debtor  and  his  anxiety  to  retain 
a  part  of  the  land,  might  have  induced  him 
to  sell  it  for  something  less  than  its  real 
value,  but  it  cannot  be  said  to  be  marked 
by  those  indiciae  which  stamp  it  as  usurious. 

The  second  error  assigned,  is,  that  **the 
appellant  was  required  to  pay  the  value  of 
the  Confederate  currency  at  the  time  it  was 
lent,  instead  of  at  the  maturity  of  the  con- 
tract.** 

This  objection  is  founded  upon  a  misap- 
prehension of  the  legal  effect  of  the  contract 
between  the  parties.  It  was  not  a  contract 
to  pay  a  certain  sum  of  money  three  years 
after  date ;  but  Earp  had  the  right,  at  an3r 
time  within  three  years,  to  return  the  money 
advanced  for  him  by  Boothe  to  Brightwell; 
and  if  he  had  tendered  it  the  next  day, 
Boothe  would  have  been  bound  to  receive 
it. 

374  *It  was  a  privilege  enuring  to  Earp 
under  the  contract,  to  repay  the  money 

at  any  time  within  three  years,  while  Boothe 
could  not  demand  it  until  the  end  of  the 
three  years.  Earp  permitted  the  three  years 
to  elapse  without  having  paid  a  dollar.  At 
that  time  Confederate  money  had  perished 
and  was  of  course  without  value  to  be  scaled, 
and  the  court,  in  adjusting  the  rights  of 
the  parties  after  Confederate  money,  which 
was  the  subject  of  the  loan,  had  passed  out 
of  existence,  properly  scaled  the  amount  to 
its  value  at  the  time  when  it  was  advanced 
by  Boothe. 

As  to  the  third  assignment  of  error  to  the 
effect  that  different  terms  ought  to  have 
been  prescribed  in  the  decree  of  sale,  it  is 
sufficient  to  remark  that  this  decree  was 
entered  before  the  passage  of  the  act  requir- 
ing judicial  sales  of  land  to  be  made  on  a 
credit  of  one,  two  and  three  years,  and  that 
under  all  the  circumstances  of  the  case,  the 
terms  of  sale,  upon  a  credit  of  six  and  twelve 
months,  were  not  unreasonable. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  complained 
of  to  the  prejudice  of  the  appellant.  But  it 
is  contended  by  the  learned  counsel  for  the 
appellee,  that  there  is  error  in  the  decree 
to  the  prejudice  of  the  appellee  to  the  extent 
that  it  declares  that  the  contract  between 
the  parties  (except  as  to  the  thirty  or  forty 
acres),  is  in  effect  a  mortgage  and  not  a 
conditional  sale.  The  court  is  of  opinion 
that  the  said  decree  is  not  erroneous  in  this 
respect. 

It  is  often  difficult  to  distinguish  a  condi- 
tional sale  from  a  mortgage.  The  line  of 
discrimination  is  confessedly  indistinct, 
and  each  case  must  in  a  great  measure  de- 
pend upon  its  own  peculiar  circumstances. 
Generally  speaking  the  difference  between 
them  is,  that  the  one  is  a  security  for  a 
debt,  the  other  a  purchase  for  a  price  paid, 
or  to  be  paid,  to  become  absolute  in  a 

375  particular  *event;  or   a    purchase  ac- 
companied by  an   agreement  to  resell 

upon  particular  terms.  The  only  difficulty 
is  to  ascertain  the  character  of  the  transac- 
tion. It  may  be  premised  that  whether  upon 
the  face  of  the  transaction  it  is  doubtful 
whether   the   parties    intended   to   make   a 
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mortgrage  or  a  conditional  sale,  courts  of 
equity  will  always  incline  to  consider  it  a 
mortgage,  because  by  means  of  conditional 
sales  oppression  is  frequently  exercised  over 
the  needy,  and  they  are  too  often  made  the 
vehicle  of  extortion.  1  Hilliard  on  Mort- 
gages, 85,  and  cases  there  cited ;  Poindexter 
V.  McCannon,  1  Dev.  liq.  R.,  375-6. 

•But-  this  court  has  fixed  the  criteria  which 
must.goyem  in  determining  the  character 
of  the  transaction,  whether  it  is  to  be  con- 
sidered a  conditional  sale  or  a  mortgage. 
In  the  case  of  Robertson  v.  Campbell  & 
Wheeler,  2  Call  421,  Pendleton,  J.,  said:  **It 
is  often  a  nice  and  difficult  question  to  draw 
\he  line  between  mortgages  and  conditional 
sales.  But  the  great  desideratum  which 
this  court  has  made  the  ground  of  their  de- 
cision, is,  whether  the  purpose  of  the  par- 
ties was  to  treat  of  a  purchase,  the  value  of 
the  commodity  contemplated,  and  the  price 
fixed ;  or  whether  the  object  was  a  loan  of 
money,  and  a  security  or  pledge  for  the 
repayment  intended. "  This  rule,  laid  down 
by  Judge  Pendleton,  has  been  adopted  in 
several  cases  decided  by  this  court.  See 
King  v.  Newman,  2  Munf.  40;  Moss  v. 
Green,  10  Leigh  251;  2  Rob.  Prac.  (old  ed.) 
51,  and  cases  there  cited. 

Tried  by  these  criteria  and  the  authorities 
above  cited,  it  is  plain,  that,  (except  as  to 
the  small  tract  of  thirty  or  forty  acres, 
which  was  purchased  at  a  stipulated  price, 
Boothe  agreeing,  as  to  that,  to  take  the 
shoes  of  Earp,  as  purchaser  from  Bright- 
well,)  the  transaction  between  the  parties 
must  be  treated,  as  to  the  main  tract,  as  a 
mortgage,  and  not  as  a  conditional 
376  sale.  As  to  this  part  of  the  *land, 
there  was  no  negotiation  as  to  the 
price.  Nothing  was  said  as  to  its  value. 
The  negotiation  was  for  a  loan  of  money ; 
and  it  is  so  treated  by  the  plaintiff  in  his 
bill.  He  says,  after  setting  forth  the  pur- 
chase of  the  land  by  Earp  from  Bright  well : 
**Some  time  in  the  year  1862  the  said  Earp, 
finding  he  was  unable  to  pay  for  it,  applied 
to  your  orator  to  advance  for  him  to  Bright- 
well  the  said  sum  of  $700.00,  with  interest," 
Ac.  The  defendant,  in  his  answer,  says 
that  he  applied  to  plaintiff  to  borrow  the 
money  to  pay  Brightwell  for  the  land  pur- 
chased of  him;  and  that  the  only  terms 
upon  which  the  plaintiff  would  agree  to  lend 
respondent,  was  upon  the  terms  set  forth  in 
the  covenant  filed  with  the  bill.  It  is  thus 
clear  that  the  transaction  between  the  par- 
ties was  a  borrowing  and  lending  of  money, 
and  not  for  a  sale  of  the  land,  except  as  to 
the  small  quantity  above  referred  to.  The 
only  object  of  the  negotiation  was  a  loan 
of  money,  and  security  for  its  repayment. 
In  such  cases  the  contract  will  be  treated  as 
a  mortgage,  and  not  a  sale.  Such  is  the 
unwillingness  of  courts  of  equity  to  sustain 
forfeitures  and  limit  the  right  of  redemp- 
tion, that  it  will  never  be  done,  in  a  case 
where  it  appears  that  the  first  object  of  the 
party  was  to  borrow  money  and  not  to  sell 
property^ 

The  decree  of   the   Circuit  court  must  be 
affirmed. 
Decree  affirmed. 


377        *Chapman'8   AdmVs    v.   Shepherd's 

Adm'r  &  al8. 

January  Term.  1874,  Richmond. 

I.  Executors— Ncgllgmce— Liability .*—ExecatorR  who 

fail  by  their  ncffliffence  to  collect  a  debt  due  to 
their  testator  by  bond  under  a  penalty,  the  debtor 
beinff  sTood  for  the  money  at  the  death  of  the  testa- 
tor and  continuinff  »ood  for  it  for  fourteen  years, 
when  he  fails,  are  chargeable  with  the  principal 
and  the  interest  thereon  up  to  the  time  of  the 
failure  of  the  debtor:  but  they  are  not  chargeable 
with  Interest  since  that  time.  But  see  now  Code 
of  1849.  ch.  132, 1  6. 
a.  Same— Same— Same.— Under  the  act  of  February 
16,  1828,  sup.  R.  C.  217,  it  was  the  duty  of  the  fldn- 
clary  to  return  to  the  court  the  settlement  of  his 
account  made  by  the  commissioners  in  the  time 
prescribed,  or  to  see  that  the  commissioners  re- 
turned it:  and  if  this  was  not  done  he  forfeited 
his  commissions. 

3.  Same— Same— Same— Interestt— In  1840  a  suit  is 
broufirht  against  the  administrators  of  an  executor 
for  the  settlement  of  his  account  of  the  adminis- 
tration of  his  testator's  estate.  The  commissioner 
who  is  appointed  to  settle  the  account  brinsrs  the 
administrator's  account  down  to  October  1851.  when 
he  finds  a  larffe  sum  of  principal  and  a  lar^e  sum 
of  interest  due  from  the  executor.  In  statlnr  the 
accounts  with  the  legatees  the  principal  and  inter- 
est is  not  to  be  affgreffated  and  interest  charsred 
upon  the  whole  asrainst  the  executor;  but  interest 
is  only  to  be  chargred  upon  the  principal  up  to  the 
date  of  the  decree  disposing  of  the  fund,  and  then 
upon  the  whole  fund  from  that  date. 

4.  Same— Accounts.— Though  the  bill  does  not  sur- 
charge and  falsify  the  accounts  of  the  executor 
settled  before  the  commissioners,  yet  as  there  were 
errors  on  the  face  of  these  accounts,  and  they  did 
not  purport  to  be  final  or  to  embrace  all  the  trans- 
actions of  the  executor,  it  was  proper  to  refer  the 
accounts   to  a  commissioner  to  be  settled   and 

adjusted. 

37g  ♦s.  3ame— Same— Bxplamition.— If  any  charsre 
affainst  the  executor  which  was  not  in  his  set- 
tled accounts  is  produced  before  the  commissioner, 
the  administrators  of  the  executor  may  make  any 
explanation  thereof  or  defence  thereto  by  their  affi- 
davit, which  will  have  the  effect  of  an  answer. 

6.  Wheo  Objections  Come  Too  Late.— if  no  objection  is 
made  by  the  defendants  before  the  commissioner 
to  the  proceeding,  and  a  fair  and  full  investigation 
is  had,  no  objection  to  the  proceeding  can  be  of 
avail  before  the  appellate  court 

William  Shepherd,  of  the  county  of 
Orange,  died  in  the  year  1825,  leaving  a 
will,  which  was  duly  admitted  to  probate, 
and  James  Shepherd  and  Reynolds  Chap- 
man qualified  as  executors,  giving  separate 
bonds.  William  Shepherd  had  no  family 
of  his  own,  and  he  bequeathed  his  estate  to 

^Executors— Liability— Negligence.— See  Davis  v. 
Morrlss'  Ex'ors,  76  Va.  21 ;  Tanner  v.  Bennett's  Adm'r, 
38  Gratt  251,  and  note;  Rowland  v.  Rowland,  11  W. 
Va.  2«2;  EsUll  v.  McCllnUc's  Adm'r,  11  W.  Va.  418; 
McGulre  v.  Wright.  18  W.  Va.  612;  Vamer  v.  CJore,  20 
W.  Va.  4T9,  and  Seabright  v.  Seabright,  28  W.  Va. 
487,  all  citing  the  principal  case. 

t3ame—  5ame—  Same—  Interest.— See  monographic 
note  on  "Interest"  appended  to  Fred  v.  Dixon,  27 
Gratt  641. 
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his  brothers  and  sisters,  and  the  children 
of  those  who  were  dead;  and  these  were 
numerous  when  this  suit  was  instituted. 
He  had  been  the  executor  of  his  father,  who 
died  about  the  year  1803,  and  had  never 
settled  his  accounts  before  any  court.  And 
after  his  death  various  suits  were  broug'ht 
in  which  his  estate  was  involved,  some  of 
which  were  still  in  progress  at  the  com- 
mencement of  this  suit. 

James  Shepherd,  the  executor,  died  in 
1842,  and  Chapman  died  early  in  1844. 
Shepherd's  account  as  executor  was  settled 
by  a  commissioner,  under  an  order  made  in 
a  suit  which  was  then  pending  in  the  court. 
Chapman  settled  his  accounts  before  com- 
missioners appointed  by  the  County  court ; 
but  although  they  seem  to  have  been  settled 
at  the  proper  time,  down  to  October  1835, 
the  reports  of  the  settlements  were  not  filed 
until  July  1843. 

In  1849,  Lewis  B.  Williams,  administrator 
with  the  will  annexed  of  Greorge  Shepherd, 
deceased,  one  of  the  legatees  of  Wm.  Shep- 
herd, instituted  a  suit  in  equity  in  the  Cir- 
cuit court  of  Orange  county   against 

379  the  administrator  *of  James  Shepherd, 
deceased,    and  the    administrators  of 

Reynolds  Chapman,  deceased,  and  the  sure- 
ties of  said  Shepherd  and  Chapman,  and 
all  the  other  parties  interested  in  the  estate 
of  William  Shepherd,  for  a  settlement  of 
the  executorial  accounts  and  the  distribution 
of  the  estate.  In  his  bill  he  does  not  sur- 
charge or  falsify  the  accounts  settled,  or 
even  allude  to  them;  but  says  that  there 
has  never  been  any  division  of  Wm.  Shep- 
herd's estate,  though  it  was  very  desirable ; 
and  there  is  a  large  amount  that  has  come 
to  the  hands  of  his  executors,  which  ought 
to  be  distributed,  besides  very  large  sums 
that  have  been  lost  by  their  culpable  default, 
as  plaintiff  has  been  informed  and  charges. 

Both  Shepherd's  and  Chapman's  admin- 
istrators answered ;  and  the  accounts  were 
referred  to  a  commissioner. 

In  March  1860  the  commissioner  returned 
his  report.  He  makes  a  separate  statement 
of  the  accounts  of  each  executor,  charging 
to  each  one-half  of  each  item  of  debt  for 
which  both  were  responsible ;  and  distribu- 
ting the  assets  among  the  several  legatees. 
The  account  of  the  executor  James  Shepherd 
is  brought  down  to  October  17th  1842,  when 
he  is  found  indebted  to  the  estate  in  $8,316.46 
of  principal,  and  $6,7%.59  of  interest,  mak- 
ing in  the  aggregate  $15,513.05;  and  in  the 
account  with  the  legatees  he  is  chafed 
with  this  aggregate  sum  as  principal.  The 
account  of  Chapman  is  brought  down  to 
October  7th,  1851,  showing  him  indebted  to 
the  estate  in  $8,721.08  of  principal,  and 
$11,933.95  of  interest;  and  in  his  account 
with  the  legatees  he  is  also  charged  with 
the  whole  amount  as  an  interest-bearing 
fund. 

The     plaintiff     filed     one     exception    to 
the  commissioner's  report,   which  it  is  not 
necessary    to   state.     The   administrator  of 
James  Shepherd  filed  four,   and  the  admin- 
istrators of  Chapman  filed  six  excep- 

380  tions     to     the     report.       These    *are 


substantially  the  same,  except  as  to 
one  of  the  exceptions  of  Chapman's  admin- 
istrators.    These  are  as  follows: 

1st.  Because  the  commissioner  has  charged 
the  said  Chapman  as  executor  of  William 
Shepherd,  deceased,  on  the  27th  of  July 
1842,  with  the  half  of  the  principal  and  in- 
terest of  the  debt  of  James  M.  Bell,  lost  and 
never  received  by  said  executor;  and  has 
charg'ed  continuing  interest  on  the  said  lost 
debt  down  to  the  present  time ;  whereas  he 
ought  to  have  charged  at  most  only  one-half 
of  the  principal  of  the  debt  so  lost,  without 
interest. 

It  appears  that  by  bond  dated  the  17th  of 
November  1821,  James  M.  Bell  and  P. 
Hansbrough  promised  to  pay  to  William 
Shepherd  the  sum  of  $1,820.90,  to  which 
payment  they  bound  themselves  in  the  pen- 
alty of  $3,641.80.  Hansbrough  died  about 
1822  or  1823,  reputed  to  be  rich.  Vp  to 
February  1840,  when  Bell  died,  he  was  not 
only  in  possession  of  a  large  real  and  per- 
sonal estate,  but  up  to  the  year  before  his 
death  many  debts,  one  of  them  quite  large, 
were  made  under  execution  against  his 
property.  And  yet  in  all  the  time  from  the 
death  of  William  Shepherd  in  1825  to  the 
death  of  Bell  no  step  was  taken  to  enforce 
the  payment  of  the  debt  due  to  William 
Shepherd's  estate;  and  except  about  $800, 
which  was  paid  by  Bell,  it  was  lost  to  the 
estate. 

2d.  Because  no  commissions  are  allowed 
upon  the  debt  of  Bell  and  Hansbrough  or 
on  other  sums  not  collected  by  the  execu- 
tors, with  which  they  are  charged. 

3d.  Because  Chapman  is  charged  on  the 
17th  of  October  1851  with  the  aggregate 
amount  of  principal  and  interest,  then  found 
against  him ;  and  this  sum  of  $20,675.03 
cents,  as  a  principal  sum  of  that  date,  is 
distributed  among  the  legatees ;  thus  com- 
pounding interest  against  him. 

4th.  Because  the  commissioner  has 
381      charged    Chapman  *with   the   sum  of 
$1,014.00    on    the   25th    of    September 
1832,  on  account  of  a  debt  of  James  Shep- 
herd to  William  Shepherd. 

There  is  no  doubt  that  this  should  be 
charged  either  to  James  Shepherd  or  to 
Chapman;  and  it  was  a  simple  .question  of 
fact,  whether  or  not  Chapman  had  received 
the  money  to  pay  il.  The  commissioner 
and  the  court  below,  as  well  as  this  court, 
was  of  opinion  from  the  evidence,  that 
Chapman  had  received  the  money. 

5th.  Because  the  commissioner  has  allowed 
no  commission  to  the  executor  on  his  re- 
ceipts. 

6th.  Because  in  the  settlement  of  the  ac- 
count the  commissioner  has  not  regarded 
the  accounts  heretofore  settled  as  prima 
facie  correct,  but  has  reviewed  and  settled 
said  accounts  from  the  beginning;  when  it 
appears  that  the  object  of  this  suit  was  not 
to  surcharge  and  falsify  any  of  said  accounts 
heretofore  settled;  which  accounts  have 
been  regularly  confirmed  by  the  court. 

The  cause  came  on  to  be  heard  at  the  May 
term  of  the  court  for  1860,  when  the  court 
overruled  all   the    exceptions   to   the  report 
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except  so  much  of  the  first  exception  of 
Chapman's  administrators  as  relates  to  the 
charge  of  interest  upon  the  debt  of  James 
M.  Bell  and  Hansbrough  to  the  testator, 
after  the  time  when  the  same  was  lost. 
And  the  commissioner  having  made  a  state- 
ment, correcting  the  accounts  in  conformity 
to  the  opinion  of  the  court,  the  cause  came 
on  again  to  be  heard  on  the  8th  of  May  1860, 
when  the  report  so  amended  was  confirmed, 
and  a  decree  was  made  against  James  Shep- 
herd's administrator  and  the  administrators 
of  Chapman,  in  favor  of  the  legatees  of 
William  Shepherd,  deceased,  in  conformity 
to  said  report.  And  thereupon  the  admin- 
istrators of  Chapman  applied  to  a  judge 
of  this  court  for  an  appeal;  which  was 
allowed. 

382  *John  Daniel,  for  the  appellants. 
Wm.  Green,  for  the  appellees. 

Staples,  J.  The  appellants'  first  exception 
is  to  the  charge  of  interest  upon  a  debt  lost 
by  the  negligence  of  the  executors.  It  ap- 
pears that  the  bond  evidencing  this  debt 
was  executed  by  Hansbrough  and  Bell  in 
1821.  Upon  the  death  of  the  testator  in 
1825,  it  passed  into  the  hands  of  the  execu- 
tors as  assets  of  the  estate.  Although  the 
bond  was  then  perfectly  good,  and  so  con- 
tinued until  the  year  1839,  the  executors 
never  made  the  slightest  effort  to  collect  it. 
Upon  this  state  of  facts  the  Circuit  court 
rendered  a  decree  against  their  representa- 
tives for  the  principal  of  the  debt,  with  in- 
terest thereon  from  the  year  1821,  the  period 
of  payment,  to  the  year  1839,  when  it  is 
claimed  the  debt  was  finally  lost  by  the  in- 
solvency of  the  surviving  obligor. 

The.  exception  taken  in  the  court  below, 
to  the  report  of  the  commissioner,  brings 
before  us  the  question  of  the  correctness  of 
the  decree  in  this  particular. 

The  appellants  do  not  deny  the  liability 
of  the  executors  for  the  principal  of  the 
bond ;  but  they  insist  they  are  not  charge- 
able with  interest,  upon  the  ground  that  in- 
terest being  simply  in  the  nature  of  damages 
awarded  for  the  detention  of  the  debt,  it 
cannot  be  known  whether  the  executors, 
had  they  sued,  would  have  succeeded  in  the 
recovery  of  any  portion  of  it. 

The  question  must  be  determined  without 
reference  to  the  provisions  of  the  6th  sec- 
tion, chap.  132,  Code  of  1849;  as  the  entire 
transaction  occurred  before  that  section  was 
enacted.  Independently  of  this  statute  it 
must  be  conceded  that  in  Virginia  executors 
and  other  fiduciaries  are  not  held  liable 

383  for  interest   upon  debts  lost  *by  their 
negligence  or  other  misconduct.     See 

Rootes  V.  Stone,  2  Leigh,  706;  Webb  v. 
Coltson,  never  reported ;  Keport  of  Revisors, 
1848-9. 

The  ground  of  this  exception,  as  stated 
by  Judge  Green  in  Webb  v.  Colston,  is,  that 
the  charge  upon  the  fiduciary  of  the  amount 
of  the  debt  lost  by  his  default  is  in  the 
nature  of  damages  assessed  for  a  failure  to 
do  his  duty ;  which  he  could  not  know  that 
he  would  be  liable  to  pay  until  so  adjudged 
by  a  court  of  justice ;  and  upon  general 
principles  he  ought  not  to  pay  damages  for 


the  delay  to  pay  damages.  Now  it  will  be 
observed,  that  the  reasoning  of  Judge  Green 
goes  to  the  extent  of  affirming  merely  that 
the  executor  himself  will  not  be  held  to  pay 
interest  upon  the  amount  with  which  he  is 
chargeable.  It  does  not  affirm  that  he  is 
not  liable  for  a  failure  to  collect  the  interest 
as  well  as  the  principal,  when  he  might 
have  done  so  by  the  exercise  of  due  dili- 
gence. It  no  where  asserts  that  when  a 
bond  given  to  the  testator  passes  into  the 
hands  of  the  executor,  with  constantly  ac- 
cruing interest,  and  the  debt  is  finally  lost 
by  the  mismanagement  of  the  executor, 
that  his  liability  does  not  extend  as  well  to 
the  interest  as  the  principal.  This  precise 
proposition  has  not  been  touched  by  any 
Virginia  case  that  I  have  seen.  It  must, 
therefore,  be  regarded  as  an  open  question. 
Its  decision  depends  upon  a  few  very  famil- 
iar principles  of  law.  If  the  obligation  is 
due  on  demand,  it  is  evidence  of  a  present 
debt  payable  instanter;  and  the  writ  is  a 
demand  which  entitles  the  plaintiff  to  the 
penalty.  The  interest  is  allowed,  not  be- 
cause the  penalty  is  forfeited,  but  because 
the  debt  was  from  the  beginning  due  and 
payable.  Payne  v.  Britton,  6  Rand.,  104; 
Robinson  v.  Bland,    2   Burr.  R.,  1071,  1086. 

The  same  rule  applies  to  obligations  for 
the  payment  of  money  at  a  given  day. 
384  In  the  absence  of  an  express  ^contract 
they  always  bear  interest  from  the 
day  appointed  for  the  payment.  This  is  the 
rule  in  Virginia  certainly,  whatever  it  may 
be  in  Bngland.  It  does  not  matter  whether 
we  regard  interest  as  damages  given  for 
the  detention  of  the  debt,  or  as  a  compen- 
sation for  the  use  of  the  money.  In  the 
class  of  contracts  just  mentioned  it  is  al- 
lowed by  the  court  as  the  judgment  of  the 
law.  It  is  in  fact  a  legal  incident  of  the 
debt,  and  the  right  to  it  is  founded  on 
the  presumed  intention  of  the  parties. 

It  is  true  that  the  debtor  may  sometimes, 
under  peculiar  circumstances,  avoid  the 
payment  of  interest ;  but  these  are  matters 
of  defence,  the  burden  of  which  is  upon 
him  in  all  cases.  They  are  offered  to  show 
that  the  obligation  to  pay  the  interest  has 
been  discharged,  and  not  that  it  did  not 
originally  exist.  If  no  valid  ground  of  de- 
fence is  shown  the  judgment  is  as  certainly 
rendered  for  the  interest  as  for  the  princi- 
pal. In  contracts  of  the  character  just 
mentioned  it  is  apparent,  therefore,  that  in- 
terest is  not  given  as  damages  at  the  discre- 
tion of  the  court  or  jury,  but  as  an  incident 
of  the  debt  which  the  court  has  no  discre- 
tion to  refuse. 

The  bond  executed  by  Hansbrough  and 
Bell  was  payable  on  demand,  and  is  there- 
fore directly  within  the  influence  of  these 
principles.  But  this  is  not  all.  The  in- 
strument is  in  the  nature  of  a  penal  bill  or 
obligation.  The  rule  at  common  law  is  well 
settled,  that  when  the  debt  is  secured  by  a 
penalty,  if  the  condition  is  not  complied 
with  by  a  payment  at  the  day,  the  penalty 
becomes  the  debt,  and  neither  tender  nor 
payment  after  the  day  will  relieve  the  for- 
feiture. 
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The  statute,  however,  provides  that  judg- 
ment shall  be  entered  for  the  penalty,  to  be 
discharged  by  the  payment  of  the  principal 
and  the  interest  due  thereon,  and  the  costs 
of  suit.  Code  of  1860,  chap.  177,  {  16.  The 
object  of  this  provision  is  to  give  the 

385  debtor    relief    in    the    *conimon    law 
courts   upon    the    same    terms    as    is 

afforded  by  courts  of  equity.  In  neither 
court  can  he  be  relieved  from  the  penalty 
except  upon  the  terms  of  paying  both  prin- 
cipal and  interest.  In  these  cases  the  in- 
terest is  treated  as  part  of  the  debt.  Waller 
V.  Lrong,  6  Munf.  71,  79;  Moore  v.  Fen  wick, 
Va.  R.  214 ;  Bonafous  v.  Rybbot,  3  Burr  R. 
1373. 

If  this  view  be  correct,  the  interest  upon 
the  bond  of  Hansbrough  and  Bell  must  be 
regarded  as  a  part  of  that  debt.  Had  the 
executor  brought  suit  thereon,  judgment 
would  have  been  entered  for  the  penalty,  to 
be  discharged  only  upon  payment  of  princi- 
pal and  the  interest  accrued  to  the  date  of 
the  judgment,  unless,  indeed,  the  debtor 
had  some  valid  defence;  of  which  there  is 
not  the  slightest  pretence. 

As  before  stated,  the  debt  was  lost  in 
1839.  Down  to  that  period  the  bond  was  an 
available  security  in  the  hands  of  the  ex- 
ecntor.  It  was  assets  of  the  estate  until 
that  time.  Indeed  the  executors  can  only 
escape  responsibility  for  full  interest  to  the 
date  of  the  decree  by  showing  the  loss  of 
the  debt.  As  that  loss  did  not  occur  till 
1839,  that  period  must  fix  the  date  and 
measure  of  their  liability. 

The  rule  of  law  which  exempts  a  fiduciary 
from  the  payment  of  interest  upon  a  debt 
lost  through  his  default,  is  a  hard  one,  and 
has  been  remedied  by  statute.  Neither 
sound  policy,  nor  any  well-settled  principle, 
require  that  the  courts  shall  extend  this 
exception  to  interest  which  was  as  easily 
collectible  as  the  principal. 

It  is  supposed,  however,  that  this  is  in 
conflict  with  Rootes  v.  Stone.  A  copy  of 
the  decree  of  this  court  in  that  case  has 
been  furnished  by  the  counsel  for  the  appel- 
lee. This  decree  charges  the  attorney  with 
the  debts  lost  by  his  negligence.  But  we 
have  no  means  of  ascertaining  what 
these  debts  were.     It  may  be   that  no 

386  ^interest   had   accrued   upon  them,  or 
that  by  the  form  of  the  contract  or  the 

nature  of  the  debt,  the  creditor  was  entitled 
to  interest  only  from  the  date  of  the  verdict 
of  a  jury.  Upon  these  points  the  report  of 
the  case  in  2  Lreigh,  706,  furnishes  no  in- 
formation. Indeed  that  report  is  too  meagre 
and  obscure  to  render  the  decision  a  con- 
clusive authority  upon  this  court,  in  deter- 
mining the  questions  involved  in  the 
present  case. 

On  the  other  hand,  the  case  of  Holcomb 
V.  Holcomb's  ex'ors,  3  Stockt.  R.  281 ;  Stiles 
V.  Grey,  16  Sim.  229,  1  McN.  AG.  422 ;  and 
Powell  V.  Evans,  5  Ves.  R.  839,  are  strong 
authorities  for  the  proposition,  that  in 
charging  an  executor  or  other  fiduciary 
¥rith  debts  lost  by  his  negligence,  the  ac- 
crued interest  thereon  will  be  regarded  as 
a  part  of  the   debt,    and  the  executor  will 


be  held  liable  for  it  whenever  it  appears 
that  such  interest  might  have  been  collected 
by  the  exercise  of  due  diligence.  This 
view,  I  think,  is  substantially  sustained  by 
the  reasoning  of  Judge  Green  in  Webb  v. 
Colston,  a  case  decided  by  this  court,  but 
never  reported.  Certainly  there  is  nothing 
in  that  opinion  in  direct  conflict  with  the 
conclusions  reached  in  the  present  case. 

Upon  the  whole,  I  am  satisfied  there  is 
no  error  in  the  decree  of  the  Circuit  court, 
in  holding  the  estate  of  the  executor  re- 
sponsible for  one -half  of  the  principal  of 
the  bond  of  Hansbrough  and  Bell,  and  in- 
terest thereon,  which  had  accrued  up  to 
1839.  After  that  year  there  is  no  charge  of 
interest  upon  this  debt ;  and  in  this  respect 
the  decree  is  correct. 

The  second  and  fifth  exceptions  to  the 
commissioner's  report  embrace  substantially 
the  same  matter;  and  that  is  the  refusal 
of  the  commissioner,  sustained  by  the  Cir- 
cuit judge,  to  allow  the  executor  commis- 
sions upon  his  receipts.  The  correctness  of 
this  decision  depends  upon  the  construction 
to  be  given  to  the  act  of  February  16, 

387  *1825,  found  at  page  217,  Supplement 
to  the  Revised  Code. 

By  the  8th  section  of  this  act  it  is  made 
the  duty  of  the  fiduciary  not  merely  to  cause 
his  accounts  to  be  settled  and  adjusted,  but 
also  to  return  them  to  the  proper  court,  or 
to  see  that  the  commissioner  returns  them 
in  due  time.  It  will  be  seen  that  this  en- 
actment is  very  different  from  the  provisions 
of  the  present  law  upon  the  same  subject. 
The  object,  no  doubt,  was,  that  parties  in- 
terested might,  by  a  simple  reference  to 
the  records  of  the  court,  ascertain  the  con- 
dition of  the  assets,  the  transactions  of  the 
fiduciary  and  the  nature  and  extent  of  his 
liabilities.  As  the  commissioners  were  ap- 
pointed, on  motion  of  the  fiduciary,  and 
generally  persons  of  his  selection,  it  was 
made  his  duty  to  return  the  settlement  to 
the  proper  court,  or  to  &ee  that  the  commis- 
sioners returned  them.  If  the  commissioners 
failed  in  their  duty  in  any  respect,  the 
remedy  was  by  application  to  the  court  to 
compel  them  to  complete  and  return  the  ac- 
counts, or  to  appoint  others,  who  would  per- 
form that  duty.  At  all  events,  the  failure 
to  return  the  accounts  within  the  prescribed 
time  was  an  absolute  forfeiture  or  the  com- 
mission. 

In  the  present  case  the  returns  were  not 
made  for  several  years  after  the  period  fixed 
by  law;  and  however  hard  it  may  be  upon 
the  estate  of  the  executor,  the  court  has  no 
alternative  but  to  enforce  the  plain  man- 
dates of  the  statute. 

The  appellants'  third  exception  is  to  the 
charge  of  interest  upon  the  aggregate 
amount  of  principal  and  interest  reported 
against  the  executor  as  of  the  7th  October 
1851,  the  period  fixed  by  the  commissioner 
for  closing  the  executorial  accounts. 

It  has  been  repeatedly   held   by  this  court 
that    so   soon   as   the  purposes  of  the 

388  administration  are  accomplished  *for 
the    payment    of   debts    against    the 

estate,  the  executorial   accounts  should   be 
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closed.  The  balances  then  found  in  the  I 
hands  of  the  personal  representative  should 
be  charged  against  him  as  borrowed,  and 
the  accounts  with  the  legatees  settled  upon 
the  principles  applicable  to  creditor  and 
debtor.  Whether  the  personal  representa- 
tive shall  be  charged  with  interest  upon 
the  aggregate  of  principal  and  interest  thus 
found  against  him,  depends  upon  the  facts 
and  circumstances  of  each  case.  This  court 
has  never  undertaken  to  lay  down  any  gen- 
eral rule  upon  the  subject ;  and  in  the  nature 
of  things  it  is  not  expedient  or  advisable  to 
do  so.  It  is  unnecessary,  therefore,  to  re- 
view the  cases  bearing  upon  this  subject, 
as  no  certain  general  principles  can  be  de- 
duced from  them.  It  is  very  clear,  however, 
that  this  court  has  not  been  favorably  in- 
clined to  the  charge  of  compound  interest 
against  personal  representatives,  except 
under  very  peculiar  circumstances. 

In  the  present  case  there  is  nothing  to 
justify  the  charge  of  compound  interest 
against  the  executors.  On  the  contrary, 
there  is  much  to  repel  it.  The  estate  was 
involved  in  litigation  down  to,  and  even 
after,  the  institution  of  this  suit.  The 
complainant,  in  his  amended  bill,  expresses 
the  apprehension  that  the  estate  was  not 
then  in  a  condition  for  a  final  settlement 
and  distribution.  Although  the  bill  was 
filed  in  1849,  so  numerous  were  the  parties, 
so  difficult  was  it  to  ascertain  their  names 
and  places  of  residence,  that  the  cause 
could  not  be  matured,  and  the  accounts 
taken,  until  the  year  1860.  The  commis- 
sioner realizing  these  difficulties,  did  not 
undertake  to  bring  the  executorial  transac- 
tions to  a  close  until  more  than  two  years 
after  the  inception  of  the  proceedings. 
These  facts  tend  strongly  to  show  that  the 
executors  were  not  in  any  such  default,  with 
regard  to  the  assets  in  their  hands,  as 
389  to  warrant  the  heavy  charge  *of  com- 
pound interest  allowed  in  this  case. 
As  before  stated,  the  commissioner  closes 
the  executorial  accounts  on  the  7th  of  Octo- 
ber, 1851 ;  and  he  reports  a  balance  on  that 
day  of  eight  thousand  seven  hundred  and 
twenty-one  dollars  and  sixty-eight  cents, 
principal,  and  ten  thousand  seven  hundred 
and  thirty -one  dollars  and  fifty-four  cents 
interest.  Upon  these  two  sums  aggregated, 
the  executors  are  charged  with  interest 
from  the  17th  of  October,  1851,  by  the  decree 
of  the  Circuit  court.  This  is  plainly  e^o- 
neous.  The  executors  ought  to  have  be^n 
charged  with  interest  upon  the  reported 
balances  found  against  them  only  from  the 
date  of  the  decree. 

The  fourth  exception  is  to  the  charge 
against  the  executors  of  the  sum  of  one 
thousand  and  fourteen  dollars  and  90  cents, 
on  account  of  a  debt  due  to  the  estate  of  Dr. 
Wm.  Shepherd,  from  Jas.  Shepherd.  This 
exception  involves  a  question  of  evidence 
merely;  and  I  shall  content  myself  with 
simply  saying  that  this  charge  is  fully  sus- 
tained by  the  proofs  in  the  cause.  It  is 
difficult  to  see  how  any  other  conclusion 
could  have  been  arrived  at,  than  that  reached 
by  the  commissioner  and  the  Circuit  Judge. 


The  sixth  and  last  exception  is  to  the 
action  of  the  commissioner  in  reopening 
the  exparte  settlements  in  the  County  court, 
without  any  particular  surcharge  and  falsi- 
fication averred  in  the  bill.  The  rule  that 
administration  accounts  settled  exparte, 
returned  and  recorded  in  the  proper  court, 
are  to  be  taken  as  prima  facie  correct ;  lia- 
ble only  to  be  surcharged  and  falsified  by 
proper  averments,  has  received  the  sanction 
of  this  court  in  numerous  cases.  The  in- 
convenience of  the  rule  has  been  often  felt, 
and  in  some  few  instances  exceptions  and 
modifications  have  been  allowed  when  nec- 
essary to  attain  the  justice  of  the  case. 

The  case  of  Shugart's  adm*r  v.  Thompson, 
10   Lreigh,  ^3,  is  a  familiar  illustra- 

390  tion.     There    the    answer  denied  *aU 
the  allegations  of  the  bill  intended  to 

impeach  the  exparte  settlements :  it  was  not 
therefore  proper  to  send  the  cause  to  account 
in  the  absence  of  evidence  to  sustain  these 
allegations.  Nevertheless  an  order  of  ac- 
count was  made,  and  the  parties  proceeded 
with  their  proofs  before  the  commissioner. 

The  facts  there  established  did  not  sus- 
tain the  specific  objections  urged  in  the  bill 
to  the  settled  accounts,  but  they  showed 
other  grounds  for  surcharging  the  settle- 
ment. Judge  Stanard  said,  the  court  might 
have  required  the  plaintiff  to  amend  his  bill 
by  inserting  the  further  matters  of  sur- 
charge and  falsification,  so  as  to  afford  de- 
fendants the  benefit  of  an  explanation  and 
defence  by  way  of  answer;  or  dispensing 
with  that  circuitous  and  formal  proceeding, 
the  court  might  have  permitted  the  com- 
missioner to  proceed  with  the  investigation 
in  like  manner  as  if  the  matters  had  been 
noticed  in  the  bill.  If  the  defendant  should 
object  he  was  taken  by  surprise,  the  court 
should  give  him  time  to  combat  the  new 
charges.  If  he  urged  his  privilege  of  de- 
fending himself  by  answer,  that  privilege 
might  be  secured  to  him  by  allowing  him 
to  file  his  affidavit,  and  giving  it  all  the 
effect  of  an  answer. 

In  the  case  before  us  the  exparte  settle- 
ments made  in  thf  County  court  were  erro- 
neous upon  their  face  in  bringing  charges 
against  the  legatees  into  the  executorial 
accounts,  and  in  allowing  the  execntors 
commissions  upon  their  receipts.  It  is  also 
to  be  observed  that  these  settlements  did 
not  profess  to  be  final,  or  to  embrace  all 
the  transactions  of  the  executors.  The 
court,  therefore,  very  properly  referred  the 
accounts  to  one  of  its  commissioners  to 
settle  and  adjust.  In  the  progress  of  the 
investigation  it  was  discovered  that  the  ex- 
ecutors had  omitted  to  charge  themselves 
with  various  debts  lost  by  their  negligence, 
and  with  debts  due  by  one  of  them  to 

391  *the   testator.     With   the  exception  of 
these  omitted  items,  the  commissioner 

obtained  the  principal  material  for  his  ac- 
count from  the  exparte  settlements.  The 
only  important  change  in  the  settlements 
consisted  in  the  addition  of  the  omitted 
debts,  and  in  separating  the  administrator's 
accounts  proper  from  those  of  the  legatees* 
The    defendants   did   not    complain   of  any 
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surprise.  They  did  not  insist  upon  any 
specifications  in  writing.  They  did  not 
claim  the  benefit  of  an  explanation  by  way 
of  affidavit  or  answer.  The  fullest  and 
most  ample  investigation  was  had ;  and  it 
is  very  clear  that  no  injustice  has  been  done 
in  reforming  the  exparte  settlements,  and 
in  making  the  additional  charges.  Under 
all  these  circumstances  it  will  be  productive 
only  of  expense,  delay  and  trouble  to  send 
the  cause  back  for  the  plaintiff  to  go  through 
with  the  useless  formality  of  amending  his 
bill  by  inserting  matters  already  investi- 
gated before  a  commissioner,  and  in  respect 
to  which  the  defendants  have  not  proposed 
to  make  any  defence  or  explanation  other 
than  is  already  made.  For  these  reasons  I 
think  the  Circuit  court  did  not  err  in  over- 
ruling the  sixth  exception. 

This  disposes  of  all  the  questions  arising 
upon  the  exceptions.  It  will  be  seen  by 
them  that  none  of  them  are  well  taken,  ex- 
cept the  third,  in  relation  to  the  charge  of 
compound  interest.  Por  the  error  in  over- 
ruling that  exception,  this  court  is  reluc- 
tantly compelled  to  reverse  the  decree,  and 
to  remand  the  case  for  further  proceedings. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  reversed. 


392        *08borne  v.  08borne'8  Ex'or.* 

Janaary  Term,  1874,  Richmond. 

WIII»-Coiistructlmi.— o  married  M  who  owned  fifty 
shares  of  Clover  Hill  railroad  stock.  By  a  resolu- 
tion of  the  company  the  fifty  shares  is  made 
seventy,  and  a  certificate  for  the  whole  is  issued  to 
O.  O  havinff  no  children,  makes  his  will,  and  after 
fflvlng-  to  his  wife  his  whole  estate  for  her  life, 
says,  *'I  give  to  her  la  fee  her  Clover  Hill  stock." 
HXLJ>:  Looking  to  all  the  provisions  of  the  will  and 
the  surronndlnff  circumstances,  M  took  the  seventy 
shares  of  stock. 

The    case  is  stated*  in  the  opinion  of  the 
court. 

I>unlop  and  J.  Alfred  Jones,  for  the  ap- 
pellant. 

lyyon,  Pegram  and  Burwell,  for  the  ap- 
pellee. 

Bouldin,  J.,  delivered  the  opinion  of  the 
court. 

I>r.  N.  M.  Osborne,  late  of  the  city  of 
Petersburg,  died  in  that  city  in  the  year 
1869,  having  duly  made  his  last  will,  and 
leaving  the  appellant,  his  widow,  him  sur- 
viving, but  no  children.  By  the  first  clause 
of  the  will  the  testator  gave  to  his  wife 
Sarah  M.  Osborne  (the  appellant)  all  his 
property  for  life.  The  second  clause  is  as 
follows : 

**I  give  to  her,  in  fee,  her  Clover-Hill 
stock,  four  thousand  dollars  of  State  stock, 
reg'istered  bonds,  nine   shares  of  Richmond 

•'Por  Mioflo^raphic  note  on  Stock  and  Stockholders, 
of 


and   Petersburg    railroad   stock,    and 

393  twelve  *shares  of  Southern   railroad 
stock,  to  do  with  as  she  pleads." 

N.  M.  Osborne,  jr.,  a  nephew  of  the  tes- 
tator, was  appointed  and  qualified  as  his 
executor;  and  a  question  arose  between  the 
executor  and  the  appellant,  as  to  what 
passed  to  her  under  these  words,  in  the  sec- 
ond clause  of  the  will : 

**I  give  to  her,  in  fee,  her  Clover-Hill 
stock. ' '  To  settle  this  question  alone,  the 
suit  was  brought  by  the  appellant,  in  the 
Hustings  court  of  the  city  of  Petersburg, 
from  the  final  decree  in  which  this  appeal 
was  taken. 

The  facts,  so  far  as  pertinent  to  the  ques- 
tion, are  briefly  as  follows: 

In  the  year  1857  the  appellant,  then  Sarah 
M.  Maitland,  intermarried  with  the  testa- 
tor, N.  M.  Osborne.  At  the  date  of  the 
marriage,  she  was  possessed,  in  her  own 
right,  of  the  following  stocks,  viz : 

Clover-Hill  railroad  company,  50  shares; 
Richmond  A  Petersburg  railroad  company, 
9  shares;  Southern  railroad  company  7 
shares.  After  the  marriage,  and  in  the 
same  year,  (1857,)  these  shares  were  all 
regularly  transferred  to  the  said  N.  M.  Os- 
borne, and  thereafter  stood  in  his  name; 
and  in  1858,  several  thousand  dollars  of 
Virginia  State  bonds  were  purchased  by 
Robert  Lr.  Maitland,  trustee  of  appellant, 
with  her  money,  and  by  her  direction  were 
transferred  to  the  testator,  N.  M.  Osborne. 
Whilst  these  stocks  were  standing  thus  in 
the  name  of  Dr.  Osborne,  the  number  of 
shares  held  by  him  in  the  Southern  rail- 
road company  was  increased  by  purchase 
from  seven  to  twelve  shares,  five  being 
added.  In  this  state  of  things,  there  were 
two  successive  stock  dividends,  (as  they  are 
called,)  declared  by  the  Southern  railroad 
company,  not  out  of  profits  realized,  but 
simply  by  increasing  the  number  of  shares 
in     the     hands    of    the    shareholder, 

394  *so  as  to  make  the   increased   number 
of  shares  represent  precisely  the  same 

capital  which  was  before  represented  by  the 
original  number.  It  was  in  no  sense  a  div- 
idend of  profits,  but  merely  a  subdivision 
of  capital  stock,  describing  the  same  capital 
by  a  larger  number  of  shares.  Under  this 
process,  the  interest  in  the  Southern  rail- 
road company,  held  by  Dr.  Osborne,  was 
described  by  eighteen  shares  instead  of 
twelve ;  and  by  a  precisely  similar  process 
his  interest  in  the  Clover-Hill  railroad 
company  came  to  be  described  by  seventy 
shares,  instead  of  fifty;  a  nominal  increase 
of  twenty  shares;  but,  as  we  have  said, 
only  a  subdivision  of  shares,  without  in- 
crease of  property,  the  increased  number 
of  shares  representing  precisely  the  same 
capital  stock,  neither  more  nor  less.  It  fur- 
ther appears  that  when  this  increase  was 
made,  separate  scrip  for  the  twenty  new 
shares  was  made  out  in  the  name  of  Dr. 
Osborne,  and  sent  to  him,  and  that  he  sub- 
sequently returned  that  and  the  scrip  for 
the  original  fifty  shares,  and  took  one  cer- 
tificate for  the  whole  number  of  seventy 
shares. 
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Such  was  the  condition  of  these  stocks 
when  Dr.  Osborne  made  his  will,  and  when 
he  died.  He  had  eighteen  shares  of  Southern 
railroad  stock,  which  included  the  seven 
shares  acquired  by  his  wife,  the  five  shares 
purchased  of  Spencer,  and  the  increased 
hares  on  both.  He  had  the  nine  shares 
Richmond  and  Petersburg  stock  acquired  by 
his  wife,  and  he  had  the  Clover  Hill  stock 
— that  is  to  say,  seventy  shares  Clover  Hill 
stock  acquired  by.his  marriage  with  her. 
He  had  no  children,  and  after  giving  his 
wife  a  life  estate  in  all  his  property  he  gave 
her  in  fee,  among  other  things,  ** her  Clover 
Hill  stock,'*  **to  do  with  as  she  pleases;*' 
and  the  question  was.  What  did  he  mean  to 
give  her  by  those  words?  The  Hustings 
court  held   that  he   intended  only  the 

395  original   fifty  shares ;  and  *gave  her 
those  only,  and  decreed  also  that  she 

should  pay  the  costs  of  the  suit.  From  this 
decree  Mrs.  Osborne  has  appealed  to  this 
court. 

The  question  before  us  is  simply  this, 
What  stock  did  Dr.  Osborne  intend  to  de- 
scribe by  the  words  used  in  his  last  will? 
The  words  themselves  are  plain  and  unam- 
biguous. After  having  given  to  his  wife 
all  his  property  for  life,  in  the  first  clause 
of  his  will,  he  goes  on  in  the  2d  as  follows : 
**I  give  her  in  fee  her  Clover-Hill  stock" 
(and  other  things)  ''to  do  with  as  she 
pleases.'*  Now  it  is  perfectly  clear,  that 
something  was  intended  to  be  given  to  the 
wife  in  fee,  by  this  language ;  that  that 
something  was  **Clover-Hill  stock*';  and 
that  there  was  something  present  to  the 
mind  of  the  testator  which  made  it  appro- 
pria^te,  in  his  opinion,  that  the  **Clover- 
Hill  stock*  *  given  to  her  should  be  designated 
**her  Clover-Hill  stock."  If,  then,  we  can 
find  the  subject  matter  thus  described  and 
plainly  given  to  the  wife ;  if  we  can  find 
Clover-Hill  stock  under  the  control  of  the 
testator,  which,  at  the  date  of  his  will, 
might  be  reasonably  described  by  him  as 
**her  Clover-Hill  stock,"  to  all  such  stock 
Mrs.  Osborne  is  clearly  entitled.  The  word 
**her,"  as  used  by  the  testator  in  describing 
the  stock  given  to  his  wife,  was  not  intended 
to  affirm  that  the  property  was  in  the  wife ; 
to  imply  that  what  he  was  giving  was  al- 
ready hers.  He  knew  the  contrary ;  and  the 
solemn  duty  he  was  then  performing  in 
giving  her  the  stock,  shows  that  the  word 
was  not  used  in  that  sense.  There  was, 
therefore,  some  fact  present  to  the  mind  of 
the  testator  which  induced  the  description. 
Whether  there  be  such  stock,  is  purely  a 
question  of  fact,  de  hors  the  will.  The 
bequest  is  plain.  The  question  is:  Is  there 
a  subject  to  answer  the  description?  And  in 
solving  this  question,  precedent  and  author- 
ity are  of  but  little  service :  it  must  depend 
solely    on    the    facts    of    this     case. 

396  *And  in  making  an  application  of 
these  facts  to  the  bequest  under  con- 
sideration, we  need  only  to  bear  in  mind 
the  following  principle,  extracted  by  Judge 
Redfield  from  the  cases,  viz:  **It  is  never 
required  that  all  the  particulars  of  name  or 
description    of   person    or    thing  should  be 


precisely  accurate,   in  order  to  the  vali<iity 
of  the  provisions  of   the  will.     It  is  always 
sufficient  that  the  court,   after  learning  the 
surrounding  facts  and  circumstances,  should 
be  able,  with  reasonable  certainty,  to  declare 
the    intent   of   the    testator."     Let  us  then 
for  a  moment  occupy  the  stand-point  of  the 
testator  at  the  date  of  his  will.     He  doubt- 
less felt,  for   he   died  soon   after,    that  his 
earthly  career  was  drawing  to  a  close,  and 
that  it  was  necessary  and  proper  for  him  to 
make  suitable   provision    for   those   having* 
meritorious   claims   upon    him.     He   had    a 
wife,  but  no  children  nor  descendents.     His 
wife  was  naturally   and   in   fact  the  prime 
object  of  his  bounty;  and  we  find  that  by 
the  first  clause  of  his   will   he  gives  her  all 
his  property  for  life.     But  he  remembered, 
as  it  was  right  and   proper  that  he  should 
remember,  that  he  then  held  valuable  inter- 
ests wholly  acquired  through  her;  interests 
which,    as    there   were   no  children   of  the 
marriage,  would  by  the  law  of  distributions, 
pass,  as  far  as  they  could  be  traced  in  kind, 
to  her  absolutely,  in  the  event  of  his  intes- 
tacy.    What  so  natural  and  proper  as  that 
he  should  remember  these  interests  at  such 
a  moment,  and  that  he  should  act  in  relation 
to  them  at  least  as  liberally   to  her  as  the 
law  would  in   case  of   intestacy?    We   find 
from   the   will   that  he  did   so  act.     He  ac- 
quired by  her  several   thousand  dollars  Vir- 
ginia   State   bonds,    the  exact  amount  not 
proved ;  the  bill  says  six  thousand,   the  an- 
swer several  thousand.     He  gave  her  in  fee 
four  thousand  dollars  State  stock,  registered 
bonds.     He    held   at   his  death  nine  shares 
Richmond   and   Petersburg  railroad  stock, 
acquired     through     his     wife.        He 
397      *gave  her  all  of  them.     He  had  eigh- 
teen  shares   Southern  railroad  stock, 
seven  original  shares,  acquired  by  his  wife, 
and  five  by  purchase.     These  twelve  shares 
were  increased  in  number  by  subdivision  of 
capital  stock,  or  increase  of   shares  as  it  is 
called,    to   eighteen,    as   above  mentioned. 
Without  nicely  calculating  the  proportionate 
increase  of  the  number  acquired  by  his  wife, 
he  gave  her  twelve  shares,    being  rather  in 
excess  of  her  due   proportion ;  and   finally, 
to  come  to  the  clause   under  consideration, 
(not,  however,  in   the   order  in  which  they 
are  mentioned  in  the  will, )  he  had  standing 
in    his    name    seventy    shares   Clover   Hill 
railroad  stock,  acquired,  as  we  have  seen, 
through     his     wife;     SO     original    shares 
acquired    on     marriage,     and    twenty    ad- 
ditional,  added    by  subdivision   of   capital 
stock,     or    increase    of   shares,    as    afore- 
said.     Separate   scrip,    as   we    have   seen, 
was  first  issued  to  him  for  the  twenty  shares ; 
but  he  returned   his   scrip,    as  well  for  the 
original  fifty   as   for   the  additional  twenty 
shares,  and  took  one  certificate  for  the  whole 
number  of  seventy   shares.     He   held   them 
unchanged  until  his   death,    having   at  the 
date  of  his  will,  and  at   his  death,  no  other 
**Clover   Hill    stock"    than    these    seventy 
shares  thus  acquired  through  his  wife ;  and 
he  says   in   his    will,    **I  give  to  her  in  fee 
her  Clover  Hill  stock."     What  ** Clover  Hill 
stock?"    Beyond   all  question  the  seventy 
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shares  Clover  Hill  railroad  stock  acquired 
by  the  testator  jure  mariti,  and  which  by 
the  law  would  be  his  wife's — her's  were  he 
to  die  intestate.  He  intended  to  do  with 
this  stock  precisely  what  he  did  with  the 
other  interests  similarly  acquired;  which 
we  have  seen  were  given  to  her  in  fee. 

Reading*  this  will,  then,  by  the  light  of 
these  surrounding  facts  and  circumstances, 
we  think  we  may  declare,  not  merely  with 
"reasonable  certainty,"  but  almost  with 
absolute  **certainty,"  that  it  was  the 
398  intention  of  the  testator,  *by  the 
bequest  under  consideration,  to  give 
to  the  appellant  the  seventy  shares  of 
Clover-Hill  railroad  stock,  'acquired  by  him 
through  his  wife  as  aforesaid,  and  standing 
in  his  name  at  his  death.  The  decree  of 
the  Hustings  court  is,  therefore,  erroneous, 
and  must  be  reversed,  with  costs  to  the  ap- 
pellant ;  and  a  decree  must  be  entered  here  in 
accordance  with  this  opinion,  and  certified 
to  the  Hustings  court. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  coun- 
sel, and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  and  the 
arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  Hustings  court  of  Peters- 
burg erred  in  holding  that  the  appellant, 
under  the  testator's  will,  was  entitled  to 
only  fifty  shares  of  Clover-Hill  railroad 
stock  instead  of  seventy  shares,  as  claimed 
in  her  bill.  It  is  therefore  decreed  and  or- 
dered that  the  said  decree  of  the  Hustings 
court  of  Petersburg  of  the  18th  of  November 
1870,  be  reversed  and  annulled,  and  that  the 
appellee,  out  of  the  assets  of  his  testator  in 
his  hands  to  be  administered,  do  pay  to  the 
appellant  her  costs  by  her  about  her  appeal 
to  this  court  expended. 

And  this  court,    proceeding   to  enter  such 
decree  as  should  have  been  entered  by  said 
Hustings  court,  doth  decree  and  order,  that 
Nathaniel     M.     Osborne,     as    executor    of 
Nathaniel  M.  Osborne,   deceased,   do  trans- 
fer in  proper  form  and  deliver  to  Sarah  M. 
Osborne,  the  complainant  in  said  court,  as 
her  absolute  property,  seventy  shares  of  the 
stock  of  the  Clover-Hill  Railroad  Company, 
owned  by  the  testator,    Nathaniel  Osborne, 
deceased,  at  his  death;  and   that   said  Na- 
thaniel M.  Osborne,    as  executor  as  afore- 
said, out  of  the  assets  of  his  testator 
399      *in  his  hands  to  be   administered,  do 
pay    to   said    Sarah   M.    Osborne  her 
costs    in    said    Hustings    court     expended. 
Which  is  ordered  to  be  certified. 

I>ecree  reversed. 
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A.  STOCK. 

L  Definition  and  Nature. 

In  Qeneral.— "Stock"  is  defined  greneraily  as  the 
sum  of  ail  the  rlffhts  and  duties  of  the  shareholders 
of  a  corporation.    28  Am.  &  Enff.  Enc.  Law  548. 

Capital  Stock.— "Capital  Stock"  is  the  fund  of 
money  or  other  property  fixed  as  the  basis  for  con- 
ducting the  business  of  the  corporation.  28  Am.  & 
Enff.  Enc.  Law  586. 

SharM  of  Stock.— "Shares  of  Stock"  are  a  species 
of  incorporeal  personal  property  consistincr  of  rights 
in  the  profits,  management  and  assets  of  the  com- 
pany.   28  Am.  &  Enff.  Enc.  Law  588. 

As  said  by  AiiiBN,  P..  in  Barksdale  y.  Finney,  14 
Gratt  867.  "a  share  in  a  Joint  stock  company  is  not 
strictly  speakiuff  a  chattel,  but  bears  a  greater 
resemblance  to  a  chose  in  action."  See  also.  Ches. 
&  O.  R.  Co.  V.  Paine,  29  Gratt.  606. 

A  deed  which  conveys  all  the  grantors'  "property, 
real  and  personal."  embraces  and  conveys  all  their 
shares  of  stock  in  a  national  bank.  Feckheimer  y. 
Nat  Bank,  79  Va.  80. 

II.  Lien  of  Corporation  on  Stock. 

For  Any  Debt  of  Stockholder.— In  Bohmer  y.  City 
Bank.  77  Va.  445.  the  charter  of  a  bank  provided, 
that  "the  bank  shall  have  a  lien  prior  to  all  others 
upon  any  stock  held  by  a  stockholder  for  any  debt 
of  said  stockholder  to  said  bank."  A  stockholder, 
indebted  to  the  bank,  borrowed  money  from  a  third 
person  and  srave  him  the  certificate  as  collateral 
with  power  of  attorney  to  transfer  the  stock:  after 
becoming  bankrupt  the  orlirinal  stockholder  applied 
to  the  bank  to  transfer  the  stock,  but  the  bank 
refused  to  do  so  until  paid  its  debt  due  from  the  said 
stockholder.  Held,  the  act  Incorporating  the  bank, 
superseded  the  general  law  providinfir  for  the 
transfer  of  stock,  and  grave  the  bank  the  prior  lien 
for  any  debt  due  It  from  a  stockholder,  on  his  stock: 
hence  the  bank  had  the  rig-ht  to  be  first  satisfied 
before  transferring  the  stock  to  the  lender  of  the 
stockholder:  nor  Is  this  lien  waived  by  the  com- 
pany's leavinfir  the  certificates  outstanding.  See 
also,  Petersburg,  etc.,  Co.  v.  Lumsden,  75  Va.  887. 

For  Balance  Due  upon  Shares.- According  to  statute 
there  Is  a  lien  upon  the  stock  of  each  stockholder  in 
a  joint  stock  company  for  the  balance  due  upon  his 
shares  of  stock:  and  this  lien  is  not  discharged  by 
an  assignment  of  the  stock.  But  the  statute  irives 
no  lien  to  the  company  on  the  stock  of  a  stockholder 
for  any  other  debts  due  from  him,  than  that  which 
is  due  for  unpaid  stock.  Petersburg,  etc.,  Co.  y. 
Lumsden.  75  Va.  827. 

Neither  does  this  lien  extend  to  paid  up  shares  to 
secure  payment  of  unpaid  subscriptions  for  other 
shares;  and  the  sale  of  such  paid  up  shares  for  such 
purpose  by  the  company  Is  void.  Shen.  Val.  R.  Co.  v. 
Griffith,  76  Va.  918. 
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IIL  Dividends.— Wbere  the  directors  fall  to  declare 
dividendB  at  the  stated  time,  as  directed  by  the 
charter,  it  Is  not  in  their  power  to  declare  a  divi- 
dend to  extend  back  over  the  periods  during  which 
they  had  failed  to  declare  dividends.  Gordon  v.  R., 
F.  it  P.  R.  Co.,  78  Va.  502.' 

The  owner  of  certain  shares  of  stock  makes  a 
sreneral  deed  of  assignment  to  a  trustee  for  the 
benefit  of  his  creditors.  Held,  the  trustee  Is  entitled 
to  have  transferred  to  him  for  the  purposes  of  the 
trust,  not  only  the  shares,  but  dividends  that  may  be 
due  on  them.  Feckhelmer  v.  Nat  Exch.  Bank,  79 
Va.  80. 

If  the  board  of  directors  of  a  corporation,  when  it  is 
insolvent,  declare  a  dividend  of  net  profits,  the 
directors  concurrincr  in  the  act,  in  their  individual 
capacity,  are  Jointly  and  severally  liable  to  the  cor- 
poration's creditors  for  the  amount  of  capital  stock 
so  divided.  Slay  maker's  Adm'r  v.  Jaffray,  82  Va. 
846. 

IV.  Quarantced  or  Preferred  Stock.— In  Gordon  v. 
R.,  F.  &  P.  R.  Co.,  78  Va.  618,  there  is  a  dictum  to  the 
effect  that,  stock  with  guaranteed  dividends,  means 
a  guarantee  of  dividends,  but  not  of  stock,  in  a 
winding  up:  while  preferred  stock,  as  contradistin- 
guished from  common  stock,  has  a  preference  over 
common  stock  in  a  distribution  of  net  profits. 

It  was  held  in  the  same  case  (Gk>rdon  v.  R.,  F.  &  P. 
R.  Co.,  78  Va.  501),  that,  the  holders  of  guaranteed 
stock  are  entitled  not  only  to  participate  in  due  pro- 
portion in  the  cash  dividends  declared  in  favor  of 
the  holders  of  common  stock,  but  also  in  the  issu- 
ance of  dividend  obligations:  and  the  dividends  of 
such  fifuaranteed  stock  are  payable  out  of  gross 
receipts  of  the  company,  and  in  a  division  of  the 
assets,  must  be  paid,  if  need  be,  to  the  exclusion  of 
the  common  stock. 

For  sequel  to  the  above  case  of  Gordon  v.  R.,  F.  & 
P.  R.  Co.,  78  Va.  501,  see  81  Va.  821,  where  other  points 
on  the  subject  of  guaranteed  stock  are  decided. 

v.  Liability  to  Attachment  and  Qamishment.— The 
shares  of  a  stockholder  in  a  Joint  stock  company, 
incorporated  by  and  conducting  Its  operations,  in 
whole  or  in  part,  in  the  state  are  such  estate  as  is 
liable  to  be  attached  in  a  proceedinsr  instituted  for 
that  purpose,  by  one  of  the  creditors  of  such  stock- 
holder: and  such  estate  may  properly  be  considered, 
for  the  purpose  of  such  proceeding*,  as  in  the  posses- 
sion of  the  corporation  in  which  the  shares  are  held, 
and  such  corporation  may  properly  be  summoned 
as  g-amishee  in  the  case.  Chesapeake  &  Ohio  R.  Co. 
T.  Paine,  29  Gratt.  502. 

If,  in  such  a  proceedincr.  the  stock  should  appear 
to  be  liable  to  the  lien  of  the  attachment,  it  ouffht  to 
be  sold  for  the  satisfaction  of  the  same  under  an 
order  of  the  court  made  for  that  purpose  in  the 
attachment  proceeding ;  but  it  is  error  for  the  court  to 
render  a  Judgment  against  the  ffamlsheed  corpora- 
tion for  the  value  of  the  stock,  unless  it  appears 
that  the  lien  of  the  attaching  creditor  on  the  stock 
was  lost  by  the  act  of  the  corporation.  Chesapeake 
&  Ohio  R.  Co.  V.  Paine  &  Co.,  29  Gratt  502. 

The  certificate  of  shares  of  stock  not  beinff  nego- 
tiable, an  attachment  of  such  stock  takes  precedence 
over  a  subsequent  bonajtde  purchaser  thereof  with- 
out notice.  Shen.  Val.  R.  Co.  v.  GriSlth.  76  Va.  918: 
C.  &  O.  R.  Co.  V.  Paine,  29  Gratt  502;  Massey  v.  Yan- 
cey, 90  Va.  626,  19  S.  E.  Rep.  184.  See  monographic 
note  on  "Attachments,"  appended  to  Lancaster  v. 
Wilson,  27  Gratt  624. 

Vi.  Taxation  of  Stock. 

Shareholders*   Liability.— Section  98  of  the  Act  of 


February  15th.  1866,  for  the  assessment  of  taxes, 
embraces  express  companies  chartered  by  the  State 
ofVirfirinia:  and  the  present  stockholders  are  per- 
sonally  liable  for  taxes  due  to  the  commonwealtli 
from  the  company  incurred  while  they  were  stock- 
holders: for  thoucrh  the  charter  of  an  express  com- 
pany did  not  make  the  stockholders  personally 
liable  for  the  debts  of  the  company,  the  said  asse&s- 
ment  act  passed  subsequent  to  the  charter,  has  so 
far  modified  the  charter  as  to  make  them  person- 
ally liable.  Anderson  v.  The  Commonwealth,  18 
Gratt  295. 

Taxation  of  Capital  Stock  as  Well  ms  Shares  of  Stock. 
—The  capital  stock  and  the  shares  of  the  capital 
stock  are  distinct  things,  the  former  belonging  to 
the  corporation  and  the  latter  to  individuals.  Both 
may  be  taxed,  and  it  is  not  double  taxation.  State 
Bank  of  Va.  v.  City  of  Richmond,  79  Va.  118;  Com.  v. 
Charlottesville  Perpetual,  etc.,  Co.,  90  Va.  790,  20  S. 

E.  Rep.  864. 

B.  STOCKHOLDBRS. 

I.  Definition  and  Status.— A  stockholder  or  share- 
holder is  one  who  holds  membership  in  a  corpora- 
tion or  Joint  stock  company  by  virtue  of  owning  one 
or  more  shares  of  its  stock.  28  Am.  &  Kug.  Snc. 
Law  779. 

a.  Evidence  of  Membership.— The  books  of  the  corpo- 
ration are  j>rima  fade  evidence  of  its  membership t 
and  a  party's  name  on  such  books  as  a  member  has 
been  held  sufficient  proof  of  his  status  as  a  stock- 
holder. Vanderwerken  v.  Glenn,  85  Va.  9.  6  S.  E. 
Rep.  806;  Lewis  v.  Glenn,  84  Va.  947,  6  S.  E.  Rep.  806; 
Stuart  V.  Valley  R.  Co.,  82  Gratt  146:  P.,  W.  &  K.  R. 
Co.  V.  Applecrate,  21  W.  Va  172;  Donnally  v.  Heam- 
don,  41  W.  Va  519.  28  S.  E.  Rep.  646. 

But  the  mere  sig^nature  of  a  subscription  paper 
does  not  perse  constitute  a  contract  of  subscription 
to  the.  stock  of  a  corporation.  Stuart  v.  Valley  R. 
Co.,  82  Gratt  146. 

II.  The  Contract  of  Sttbocriptlon. 

a.  Status  of  Stock  Subecriptions  flade  before  Incorpo* 
ration.— An  agreement  to  subscribe  for  shares  in  a 
corporation  to  be  organized  in  future  is  a  mere  offer 
which  may  be  withdrawn  at  any  time  before  the 
corporation  comes  into  existence  and  accepts  the 
offer.  Stuart  v.  Valley  R.  Co.,  82  Gratt  146;  Lewis* 
Adm'r  v.  Glenn,  84  Va.  947,  6  S.  E.  Rep.  866. 

In  West  Virfirinia  it  is  held,  that  a  person  who  signs 
and  acknowledges  an  agreement  under  section  6,  c 
54,  Code,  for  the  formation  of  a  corporation  becomes 
a  subscriber  for  stock,  and  Is  bound  to  pay  for  it 
when  the  company  afterwards  becomes  Incorpo- 
rated and  organized.  But  one  who  sUrns,  but  does 
not  acknowledge,  such  asrreement  does  not  become 
a  stockholder,  and  is  not  bound  for  the  subscription 
therein  made,  unless  he  In  some  way  acknowledsre 
the  existence  of  the  corporation.  And  if  such  asrree- 
ment  be  not  acknowledg'cd  at  all  prior  to  the  issue 
of  the  certificate  of  incorporation,  the  company  does 
not  obtain  corporate  existence  as  to  those  who  by 
such  preliminary  agreement  subscribe  stock,  and 
they  are  not  compelled  to  pay  such  subscription. 
Greenbrier  Industrial  Exposition  v.  Rodes,  37  W.  Va. 
738,  17  S.  E.  Rep.  305. 

A  fundamental  variance  In  the  certificate  of  incor- 
poration from  such  preliminary  asrreement  will 
relieve  one  who  by  it  subscribed  stock  from  pay- 
ment thereof.  Greenbrier  Industrial  Exposition  v. 
Rodes.  37  W.  Va.  788,  17  S.  E.  Rep.  306. 

b.  Manner  of  Subscribing.— A  subscription  to  stock 
may  be  valid  though  not  formally  in  compliance 
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with  the  statutory  provislone  for  taking  subscrip- 
tions. Stuart  V.  Valley  R.  Co.,  82  GratL  146. 
c  Defense*  to  Stock  SubsciiptioiM. 
I.  Fraudulent  Representations.— Where  one  Is  fraud- 
ulently Induced  by  an  asrent  or  promoter  of  a  corpo- 
ration to  subscribe  to  Its  capiul  stock  be  may 
repudiate  the  contract  at  his  discretion.  Virflrinla 
Land  Co.  v.  Haupt,  90  Va.  538,  44  Am.  St  Rep.  989, 19 
S.  E.  Rep.  168:  Crump  v.  U.  S.  Mln.  Co.,  TGratt  852, 
56  Am.  Dec.  116;  Bosher  v.  Richmond,  etc..  Land  Co., 
89  Va.  455, 16  S.  E.  Rep.  860, 87  Am.  St  Rep.  879;  Owens 
T.  Boyd  Land  Co.,  96  Va.  560,  28  S.  E.  Rep.  950;  Mc- 
Clanahan  v.  Ivanhoe,  etc.,  Co.,  96  Va.  124,  80  S.  E. 
Rep.  450;  West  End,  etc,  Co.  v.  Claiborne,  97  Va.  734, 
34  S.  E.  Rep.  900. 

But  such  contracts  to  purchase  stock,  induced  by 
fraudulent  representation,  are  not  void,  but  only 
voidable  at  the  purchaser's  option.  Weislsrer  v. 
Richmond,  etc.,  Co.,  90  Va.  796,  20  S.  B.  Rep.  861;  Wil- 
son V.  Hundley.  96  Va.  06,  30  S.  £.  Rep.  492;  Martin  v. 
South  Salem  Land  Co.,  04  Va.  28,  26  S.  E.  Rep.  501. 

Defendant  sisrued  a  subscription  to  stock  in  a  corpo- 
ration, circulated  with  a  prospectus  statin?  that  the 
corporation  was  to  be  located  at  R. ;  that  the  maxi- 
mum capital  was  to  be  $400,000,  and  that  its  purpose 
was  limited  to  "manufacturincr  locks,  bolts,  all  house 
hardware,  and  other  articles  of  a  similar  character." 
Later  a  second  prospectus,  under  which  the  corpo- 
ration was  afterwards  orcranized,  was  circulated 
for  siimatures,  by  which  it  was  stated  that  the  cor- 
poration was  to  be  located  outside  of  R.:  that  the 
maximum  capital  was  to  be  $500,000,  and  the  pur- 
pose to  embrace  a  larffe  variety  of  industries.  De- 
fendant refused  to  si^n  this  second  prospectus. 
IMcL,  the  defendant  was  not  liable  to  plaintiff  for 
stock  he  subscribed  to  under  first  prospectus.  Nor- 
wich Lock  Mfff.  Co.  V.  Hockaday,  89  Va.  557. 16  S.  E. 
Rep.  877. 

'^Promissory  Repreaentatlotts."— Mere  statements  of 
true  intention,  or  opinions,  upon  which  the  sub- 
scriber has  no  riffht  to  rely,  are  not  such  fraudulent 
representations  as  entitie  him  to  a  rescission  of  the 
contract  of  subscription.  Anderson  v.  Creston  Land 
Co.,  96  Va.  287,  81  S.  E.  Rep.  82;  Wilson  v.  Hundley,  96 
Va.  06,  30  S.  E.  Rep.  492;  Owens  v.  Boyd  Land  Co., 
96  Va.  560,  28  S.  E.  Rep.  950. 

Thouffh  in  suit  to  collect  assessments  to  corporate 
stock  from  a  subscriber,  he  may  set  up,  under  Code, 
i  3S99,  the  defenses  of  failure  of  consideration,  fraud 
in  the  procurement  of  the  contract  or  any  other 
matter  which  would  entitie  him  to  relief  in  equity, 
yet  it  is  held,  that  those  defences  are  personal  to  him, 
and  do  not  pass  to  the  transferee  of  the  stock.  Lewis 
V.  Berryville  Land  &  Improvement  Co.,  90  Va.  693, 19 
S.  E.  Rep.  781. 

Laches  In  Repudiating  Contract.— Laches  does  not 
beffin  to  run  against  a  party  fraudulentiy  induced  to 
subscribe  to  stock,  until  he  is  charcreable  with  notice 
of  the  fraud.  And  mere  suspicions  or  random  state- 
ments heard  in  public,  or  in  stockholders'  meetings, 
do  not  necessarily  constitute  notice.  But  after  a 
subscriber's  suspicions  are  reasonably  aroused,  it  is 
his  duty  to  investigate  at  once.  The  burden  of  proof 
in  assertiuff  that  the  subscriber  had  notice  and  was 
flruilty  of  laches  is  on  the  corporation.  Viririnia  Land 
Co.  V.  Haupt  90  Va.  538,  44  Am.  St  Rep.  939.  19  S.  E. 
Rep.  166;  Weisiffer  v.  Richmond,  etc..  Cot,  90  Va.  795, 
20  S.  E.  Rep.  861;  Bosher  v.  Richmond,  etc.,  Land  Co., 
89  Va.  455,  87  Am.  St  Rep,  879,  16  S.  E.  Rep.  860. 

The  capital  stock  of  a  joint  stock  company  is  the 
basis  of  its  cretit  and  every  one  who  deals  with  it 
has  the  risrht  to  assume  that  the  stock  has  been  paid 


in  full  in  money,  or  its  equivalent  As  against  cred- 
itors of  the  company,  its  stockholders  cannot  have 
their  subscriptions  rescinded  on  the  ground  of  fraud 
and  misrepresentations  in  the  procurement  thereof, 
unless  proceediufiTs  for  that  purpose  are  commenced 
not  only  as  soon  as  the  fraud  or  misrepresentation 
is  discovered,  but  as  soon  as  the  same,  by  the  exer- 
cise of  due  diligence,  miarht  have  been  discovered. 
The  stockholder  must  be  diligent  in  discovering  the 
fraud,  and  prompt  in  repudiating  his  contract  after 
it  is  discovered.  Martin  v.  South  Salem  Land  Co., 
94  Va.  80.  26  S.  £.  Rep.  501;  Wilson  v.  Hundley,  06  Va. 

96,  30  S.  E.  Rep.  492. 

Affirmance  of  Contract.— If  a  party  who  has  been 
defrauded  in  the  procurement  of  a  contract  elect 
on  discovery  of  the  fraud,  to  affirm  the  contract  his 
election  is  final  and  conclusive.  He  has  but  one 
election  to  rescind,  and,  having  once  elected  to  affirm 
the  contract  he  cannot  thereafter  disafOrm.  Wilson 
V.  Hundley,  96  Va.  96.  SO  S.  £.  Rep.  402. 

A  person  who  has  been  induced  by  the  fraudulent 
representations  of  an  acrent  of  a  company  to  take 
shares  in  it  cannot,  after  he  discovers  the  fraud, 
elect  to  retain  the  shares  and  sue  the  company  for 
damages.  Wilson  v.  Hundley,  96  Va.  97, 30  S.  E.  Rep. 
402. 

Remedies  asralnst  Agents.— If  a  shareholder  in  a 
Joint«tock  company  is  debarred  from  a  rescission  of 
his  contract  by  the  insolvency  of  the  company,  or 
any  other  cause,  he  is  without  remedy  against  the 
company,  and  is  left  to  his  action  affalnst  the  airent 
who,  by  his  fraudulent  representations,  induced  him 
to  subscribe  for  the  stock.    Wilson  v.  Hundley,  96  Va. 

97,  80  S.  E.  Rep.  492. 

a.  Capital  Stock  Not  Fully  Subscribed.— When,  up  to 
the  time  of  trial,  the  proposed  capital  stock  of  a  cor- 
poration has  not  been  fully  subscribed,  a  subscriber 
thereto  cannot  be  even  liable  for  assessment  on  his 
subscription,  unless  there  is  in  the  article,  or  in  the 
creneral  law  under  which  the  corporation  is  formed, 
a  provision  to  the  contrary.  Norwich  Lock  Mfff.  Co. 
V.  Hockaday,  89  Va.  557,  16  S.  E.  Rep.  877:  West  End, 
etc.,  Co.  V.  Claiborne,  97  Va.  784,  84  S.  E.  Rep.  900. 

d.  Release  from  Contract  off  Subscription.— A  release 
from  a  contract  of  subscription  to  corporate  stock 
can  be  shown  by  the  acts  of  both  parties  to  the  con- 
tract; and  any  evidence  tendinff  to  show  that  the 
company  did  not  regrard  a  subscriber  as  a  stock- 
holder, or  his  subscription  binding,  may  be  sufficient 
proof  of  such  release.  Stuart  v.  Valley  R.  Co.,  82 
Qratt  146. 

Subscriptions  to  a  company's  capital  stock  are  not 
released  by  unacted-upon  amendments  to  its  char- 
ter. Taylor  v.  Board  of  Supervisors,  86  Va.  506,  10  S. 
E.  Rep.  433. 

A  material  change  in  the  purposes  of  a  corporation, 
as  set  forth  in  the  prospectus,  will  release  a  sub- 
scriber thereto  from  liability,  if  made  without  his 
consent  Norwich  Lock  "Mfg.  Co.  v.  Hockaday,  89  Va. 
557,  16  S.  E.  Rep.  877. 

IIL  Rights  of  Stockholders. 

Rights  to  Sue  on  Behalf  of  Corporation.— A  stock- 
holder in  a  corporation  has  no  right  to  bring  a  suit 
in  equity  in  his  own  name,  or  for  the  benefit  of  him- 
self and  other  stockholders,  upon  a  cause  of  action 
existing  in  the  corporation,  and  in  which  the  corpo- 
ration is  itself  the  proper  complainant,  except  where 
it  actually  or  virtually  refuses  to  institute  or  prose- 
cute the  suit  It  must  be  averred  and  proved  that 
application  was  made  to  the  proper  authorities  to 
institute  suit  and  they  refused,  or  that  such  a  state 
of  facts  exists  that  the  application  itself  would  be 
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useless,  or  the  facts  cbargred  must  be  sucb  as  to 
show  tbat  It  Is  reasonably  certain  tbat  a  suit  by  the 
corporation  would  be  Impossible.  But  the  suit,  when 
brought,  is  still  the  suit  of  the  corporation,  the 
stockholder  being*  permitted  to  sue  in  this  manner 
simply  to  set  in  motion  the  Judicial  machinery  of  the 
court  Mount  y.  Radford  Trust  Co.,  98  Va.  427,  25  S. 
E.  Rep.  244;  B.  &  O.  R.  Ck>.  v.  City  of  Wheeling,  18 
Gratt  40:  Stevens  v.  Davison,  18  Oratt.  819. 

Right  to  Defend  Snit  against  Corporation.— A  corpo- 
ration must  defend  a  suit  brought  against  it  in  its 
corporate  name;  and  a  purchaser  of  stock  will  not 
be  permitted  to  do  so,  unless  the  corporation  has 
refused  to  defend.  If  in  such  case  the  officers  or 
agents  of  the  corporation  refuse  to  defend  the  suit, 
the  court  may  allow  such  defense  in  equity  to  be 
made  by  the  stockholders.  Park  y.  Petroleum  Co., 
26  W.  Va.  108, 

Right  to  Bnfoln  Corporation.— Although  a  stock- 
holder in  a  corporation  may  enjoin  it  from  employing 
the  property  or  powers  of  the  corporation  for  a  pur- 
pose wholly  or  materially  different  from  that  which 
was  designed  by  the  act  of  incorporation,  yet  it  has 
no  right  to  enjoin  It  from  doing  what  is  in  direct 
furtherance  of  the  object  of  its  creation,  and  is  for 
the  benefit  of  all  the  stockholders  as  such ;  though  it 
may  be  injurious  to  such  stockholder  in  another 
character;  or  the  interest  of  some  other  person  or 
the  public  may  be  injuriously  affected  by  the  work 
about  to  be  executed.  B.  &  O.  R.  Co.  v.  City  of  Wheel- 
ing, 18  Gratt  40;  Stevens  v.  Davison,  18  Gratt  819; 
Burr's  Ex'or  v.  McDonald,  8  Gratt  216. 

As  Agent  for  Otiier  Stoclchoiders.— A  stockholder  ir 
an  incorporated  company  is  not  so  Jointly  interested 
with  the  other  stockholders,  or  so  identified  with  the 
corporation,  that  his  unauthorized  and  unwarranted 
acts  will  be  deemed  theirs,  or  in  any  manner  bind 
them,  to  their  detriment  Western  M.  it  Mfg.  Co.  v. 
Peytona,  etc..  Co.,  8W.  Va.  407. 

Power  of  Maforlty  toDlsaolve.— It  was  held  in  Hurst 
V.  Coe,  80  W.  Va.  158,  3  S.  £.  Rep.  664,  that  a  majority 
of  the  stockholders  of  a  corporation  are  not  entitled, 
as  a  matter  of  right  to  a  judicial  decree  dissolving 
the  corporation,  without  showing  a  legal  cause  there- 
for; though  according  to  statute  the  stockholders  of 
a  corporation  have  the  absolute  right  to  discontinue 
the  business  of  the  corporation  by  a  vote  of  the 
majority  of  the  stockholders  at  a  general  meeting 
thereof. 

Title  to  Corporate  Property.— In  a  court  of  law,  the 
property  and  rights  of  an  incorporated  company 
belong  to  the  united  association,  acting  in  the  corpo- 
rate name  and  not  to  the  stockholders.  The  latter, 
however,  are  the  real  owners;  and  a  technical  trust 
thus  arises  in  their  favor  which  will  be  protected 
and  enforced  in  a  court  of  equity.  Moore  v.  Schop- 
pert  22  W.  Va.  283;  Park  v.  Petroleum  Co.,  26  W.  Va. 
106. 

Where  the  stock  of  a  corporation  is  declared  to  be 
personal  estate,  and  the  certificates  are  made  trans- 
ferable on  the  books  of  the  corporation,  and  it  is 
authorized  to  acquire  real  estate,  such  estate  is 
vested  in  it  as  a  corporation,  and  not  in  the  individual 
shareholders.  The  certificate  of  stock  is  evidence  of 
the  right  of  the  owner  to  his  proportion  of  the  profits 
or  dividends,  and  on  the  expiration  of  the  charter, 
to  his  proportion  of  the  assets  remaining  after  the 
payment  of  the  debts:  and  every  purchaser  of  the 
stock  takes  it  subject  to  the  same  liabilities.  Barks- 
dale  V.  Finney,  14  Gratt.  338. 

Calls.— In  Rellly  v.  Oglebay,  25  W.  Va.  41,  it  was  held 
that  a  call  by  the  secretary  of  a  corporation,  simply 


on  authority  of  stockholders  of  one-tenth  of  the 
capital  stock,  was  Invalid  and  all  proceedings  there- 
under illegal. 

IV.  Liabilities  of  Stockholders. 

In  Oeneral.— To  the  extent  of  his  stock,  each  stock- 
holder is  liable  individually  for  the  debts  of  the 
corporation.  Where  a  stockholder  pays  the  debt  of 
the  corporation  and  takes  an  assignment  thereof  to 
himself,  he  cannot  revive  that  debt  by  assigning  it 
to  a  third  party.  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va. 
404. 

In  Nimlck  v.  Mingo,  etc.,  Co.,  25  W.  Va.  184.  it  was 
held :  (1)  That  the  stockholders  of  a  corporation  are 
individually  liable  to  the  creditors  thereof,  if  the 
same  be  necessary  for  the  payment  of  its  debts,  in 
addition  to  their  stocks  in  an  amount  equal  to  the 
stock  by  them  subscribed  or  otherwise  acquired: 
(2)  That  this  liability  is  not  in  the  nature  of  a  pen- 
alty or  forfeiture,  but  it  arises  out  of  the  implied 
promise  of  the  stockholder  to  assume  and  discharge 
the  individual  liability  Imposed  by  the  statute,  under 
which  the  corporation  was  created;  (8)  That  this 
liability  is  not  a  primary  resource  or  fund  for  the 
payment  of  the  debts  of  the  corporation;  that  it  is 
collateral  and  conditional  to  the  principal  obligation 
which  rests  upon  the  corporation:  and  is  to  be 
resorted  to  by  the  creditors  only  in  case  of  the 
Insolvency  of  the  corporation,  or  when  payment 
cannot  be  enforced  against  it  by  the  ordinary  proc- 
ess; (4)  That  this  liability  is  a  security  provided 
by  law  for  the  exclusive  benefit  of  the  creditors, 
over  which  the  corporate  authorities  can  have  no 
control;  and  that  this  liability  is  several  in  Its 
nature,  but  the  right  arising  out  of  it  is  Intended  for 
the  common  and  equal  benefit  of  all  creditors  of  the 
corporation;  (6)  That  in  any  suit  Instituted  for  the 
purpose  of  enforcing  this  liability  against  the  stock- 
holders the  corporation  is  a  necessary  party. 

A  subscriber  to  the  stock  of  a  corporation  cannot 
escape  his  liability  to  pay  his  subscription,  on  the 
ground  that  he  did  not  pay  the  sum  required  to  be 
paid  by  statute  at  the  time  he  subscribed.  P.,  W.  A 
K.  R.  Co.  V.  Applegate,  21  W.  Va.  172;  Stuart  v.  A'alley 
R.  Co..  32  Gratt  146. 

The  stockholders  of  a  corporation  having  directed 
the  directors  to  create  new  stock  and  sell  it;  and  the 
directors  having  instead,  acquired  original  stock  and 
sold  it  their  act  may  be  ratified  subsequently  by  the 
stockholders,  so  as  to  render  the  sales  valid  and 
binding  upon  the  purchasers.  Crump  v.  U.  S.  Mining 
Co.,  7  Gratt  852,  56  Am.  Dec.  116. 

If  the  law  authorizes  a  sale  of  the  stock  of  delin- 
quent subscribers,  and  if  the  sale  shall  not  produce 
the  sum  due,  then  a  motion  lies  against  such  sub- 
scribers for  the  deficiency.  Grays  v.  Turnpike  Co., 
4  Rand.  578. 

On  Fictitious  Subscriptions.— Fictitious  or  colorable 
subscriptions  to  stock,  made  and  used  with  intent  to 
induce  others  to  subscribe,  with  the  secret  under- 
standing that  no  liability  shall  attach  to  the  sub- 
scribers, or  that  they  shall  be  allowed  to  withdraw, 
are  as  binding  on  the  subscribers  as  if  originally 
made  in  good  faith,  and  the  existence  of  such 
subscriptions  does  not  operate  as  a  release  of  bona 
Me  subscribers.  Wilson  v.  Hundley,  96  Va.  96,  SO  S. 
£.  Rep.  402. 

Stockholders  Imputed  with  Notice  of  Charter  and  By- 
Laws.- A  stockholder  is  bound  at  his  peril  to  take 
notice  of  the  charter  and  by-laws  of  the  company  of 
which  he  is  a  member.  If  he  pays  any  installment 
on  his  stock,  or  participates  in  any  fiieetlngs  of  the 
stockholders  after  the  charter  is  obtained,  he   is 
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estopped  to  deny  knowledge  of  its  terms  and  provi- 
sions, however  much  it  may  vary  from  hts  contract 
of  subscriptions.  West  End,  etc,  Co.  v.  Claiborne, 
97  Va.  734,  34  S.  E.  Rep.  900. 

A  member  of  a  corporation  is  bound  by  an  act  of 
assembly  varying  the  terms  of  the  original  act  of 
incorporation;  such  act  being  passed  at  the  instance 
of  a  lecrally  constituted  meeting  of  the  corporation, 
altbooffh  that  individual  member  was  not  present 
Curriers  Adm'rs  v.  Mut  A.  Soc,  4  H.  &  M.  815,  4  Am. 
Etec  517. 

Statate  of  UnlUtlons  as  asainat  Stock  Sabscrip- 
tloiis.— Under  the  statute  regulating  assessments  of 
stockholders  the  statute  of  limitations  begins  to  run 
ag'ainst  an  action  for  unpaid  assessments,  only  from 
the  time  such  assessment  is  made.  Lewis*  Adm'r  v. 
Olenn,  84  Va.  947,  6  S.  E.  Rep.  866. 

In  suit  wherein  a  corporation  is  a  party,  the  decree 
binds  the  stockholders,  though  they  be  not  person- 
ally parties;  and  assessments  made,  under  decree 
therein,  payable  to.  and  collectible  by.  the  trustee  of 
the  corporation,  may  be  sued  for  by  him  in  his  own 
name;  and  the  statute  of  limitations  begins  to  run 
affalnst  those  assessments  from  the  date  of  the 
decree.  Vanderwerken  v.  Olenn,  86  Va.  9, 6  S.  E,  Rep. 
800:  Hamilton  v.  Glenn,  85  Va.  901,  9  S.  £.  Rep.  129. 

Isoue  of  Stock  at  Leas  Than  Par.— The  guaranty  of  a 
land  company  that  those  who  subscribe  to  its  stock 
shall  not  be  called  upon  to  pay  more  than  thirty  per 
cent,  of  the  stock  subscribed  for.  may  be  valid  as 
between  the  company  and  its  stockholders,  but  as 
between  the  company  and  its  creditors  it  is  not  bind- 
ing-, unless  the  latter  had  notice  of  the  guaranty 
when  their  debts  were  contracted.  Such  guaranty 
is  in  fraud  of  the  rights  of  the  creditors,  and  cannot 
be  enforced  to  their  prejudice.  The  full  amount  of 
the  subscription  must  be  paid  in  money,  or  money's 
worth,  if  necessary  to  satisfy  the  demands  of  the 
creditors,  who  have  no  notice  of  a  different  contract 
between  the  company  and  its  stockholders  at  the 
time  when  their  debts  are  contracted.  Martin  v. 
South  Salem  Land  Co.,  94  Va.  30,  20  S.  E.  Rep.  601.  2 
Va.  Law  Reg.  748. 
V.  Transfer  of  Stock. 

In  Oeneral.— A  by-law  of  a  banking  corporation, 
which  prohibits  a  stockholder  who  is  indebted  to  the 
bank  from  transferring  his  stock  without  the  con- 
sent of  the  board  of  directors,  is  void,  even  though 
notice  of  such  by-law  be  endorsed  on  the  certificate 
of  stock.    Feckheimer  v.  Nat  Bank,  79  Va.  80. 

An  option  to  purchase  stock  within  three  years  is 
enforceable,  though  not  in  writing.  Seddon  v.  Ros- 
enbaum.  86  Va.  928,  9  S.  E.  Rep.  320. 

Bank  stock  standing  in  the  name  of  the  guardian 
of  an  infant  may  be  sold  and  transferred  by  the 
guardian,  and  the  officers  of  the  bank  have  no  right 
to  control  or  prevent  him  from  transferring  it  on 
their  transfer  book.  Bank  of  Virginia  v.  Craig,  6 
Leigh  428. 

The  general  rule  is,  that  the  proper  measure  of 
damages  for  the  breach  of  executory  contracts  for 
the  sale  and  delivery  of  personal  property,  is  the 
value  of  the  article  at  the  time  it  should  have  been 
delivered,  with  interest  thereon  from  that  date  until 
paid.  And  there  is  no  distinction,  in  this  respect, 
between  contracts  for  the  delivery  of  stock,  and 
other  executory  contracts.  Enders  v.  The  Board  of 
Public  Works,  l  Oratt  804. 

O  married  M  who  owned  fifty  shares  of  Clover 
Hill  railroad  stock.  By  a  resolution  of  the  company 
the  fifty  shares  is  made  seventy,  and  a  certificate 
for  the  whole  is  issued  to  O.    O  having  no  children, 


makes  his  will,  and  after  giving  to  his  wife  his  whole 
estate  for  her  life,  says,  **I  give  to  her  in  fee  her 
Clover  Hill  stock."  Held,  looking  to  all  the  provi- 
sions of  the  will  and  the  surrounding  circumstances, 
M  took  the  seventy  shares  of  stock.  Osborne  v. 
Osborne's  Ex'or.  24  Qratt  802. 

Liability  off  Transferrer— The  assignor  of  shares  of 
stock  is  still  liable  for  unpaid  subscriptions,  whether 
installments  accrue  before  or  after  assignment 
Hamilton  v.  Qlenn,  86  Va.  901.  9  S.  £.  Rep.  129. 

As  against  creditor  of  husband  gamisheeing  stock, 
his  assignment  to  his  wife  endorsed  upon  the  certifi- 
cate, and  reciting  that  it  is  for  value  received,  was 
held  not  a  valid  transfer  thereof  in  a  case  where  the 
evidence  shows  that  he  had  subscribed  for  it.  that  it 
always  stood  in  his  name,  and  the  company's  books 
evinced  no  transfer  and  no  payment  of  the  transfer 
fee;  that  payment  of  monthly  dues  was  always  by 
his  checks;  that  recently  before  the  garnishment  he 
had  presided  at  a  meeting  of  the  stockholders  and 
mentioned  no  assignment  or  proxy;  that  she  had  no 
separate  estate  and  never  laid  claim  to  the  stock 
before  filing  the  interpleader.  Massey  v.  Yancey, 
90  Va.  028, 19  S.  E.  Rep.  184. 

UaMlity  of  Transferee.— In  Qray  v.  Kemp,  88  Va. 
201. 18  S.  E.  Rep.  225.  the  defendant  had  sold  certain 
stock  to  the  plaintiff  at  an  agreed  price  which  was 
paid:  but  the  corporation  denied  that  he  owned  the 
stock.  The  defendant  then  offered  to  refund,  but 
plaintiff  refused  to  accept  the  money,  and  without 
unreasonable  delay  sued  for  damages  for  breach  of 
contract  Hitld,  the  plaintiffs  were  entitled  to  re>- 
cover  the  value  of  the  stock,  or  its  highest  price  in 
market  at  any  time  after  demand  and  refusal. 

Where  corporate  stock  has  been  transferred  to  a 
purchaser,  by  judicial  sale,  and  such  sale  is  subse- 
quently set  aside  in  a  suit  between  an  original  stock- 
holder and  the  corporation,  the  latter  can  recover 
the  stock  issued  to  the  purchaser  at  the  Judicial  sale. 
Webb  V.  City  Council  of  Alexandria.  88  Qratt  108. 

Stock  as  Secarity.— It  was  held  in  Feckheimer  v. 
Nat  Bank,  79  Va.  80,  that  S  5,  201  U.  S.  Rev.  SUtutes, 
prohibits  banking  associations  from  making  loans 
upon  security  of  shares  of  their  own  stock. 

In  order  to  bind  a  bank  whose  stock  is  pledged  as 
collateral,  notice  of  the  pledge  should  be  given  its 
president  cashier,  or  other  officer  at  its  place  of  busi- 
ness, and  in  the  usual  course  of  business.  Donnally 
V.  Hearndon,  41  W.  Va.  519,  28  S.  E.  Rep.  848. 

Burden  of  Proof.— Where  the  answer  of  the  defend- 
ant plainly  and  directly  denies,  that  the  plaintiff  or 
any  one  on  its  behalf,  ever  presented  a  written 
request  from  certain  alleged  stockholders,  asking 
him  to  convey  or  transfer  certain  stock  as  alleged  In 
the  bill,  the  onus  is  cash  upon  the  plaintiff  to  prove 
the  allegation  in  his  bill.  Pithole,  etc.,  Co.  v.  Ritten- 
house.  12  W.  Va.  818. 

VI.  Pleadingr  and  Practice. 

riultifarlousness  of  BUI.— A  bill  by  a  number  of 
stockholders  against  a  corporation,  alleging  fraud 
in  obtaining  subscriptions,  etc.,  is  not  multifarious 
because  each  complainant  sets  forth  a  different 
claim.  Carey  v.  Coffee-Stemming  Mach.  Co.  (Va.), 
20  S.  E.  Rep.  778. 

A  bill  may  be  framed  in  a  double  aspect  but  the 
alternative  case  stated  must  be  the  foundation  for 
precisely  the  same  relief.  Stockholders  who  come 
into  a  court  of  equity  and  seek  to  have  their  con- 
tracts of  subscription  rescinded  on  the  ground  that 
they  were  fraudulently  obtained,  cannot  in  the  same 
bill  complain  of  the  malfeasance  and  misfeasance  of 
the  corporate  directors  in  the  management  of  the 
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corporate  property,  and  seek  relief  wbich  rests  upon 
their  relation  as  stockholders  of  the  defendant  com- 
pany. Such  relief  must  be  considered  a  distinct  act 
of  affirmance  and  ratification  of  the  very  transac- 
tion which  they,  in  another  part  of  their  bill,  sonarht 
to  repudiate.  Brown  v.  Bedford  City  L.  &  I.  Ck>.,  91 
Va.  82.  ao  S.  E.  Rep.  968. 

Allegations  In  Bill.— O.  W.  B.  and  C.  entered  Into  an 
agreement  to  form  a  Joint  stock  company  for  the 
purpose  of  mining  coal,  &c  G.  and  W.  put  in  137 
acres  of  land  and  they  all  Jointly  put  In  another 
tract  of  403  acres,  which  were  to  constitute  the  basts 
of  the  company.  The  capital  stock  was  to  be  sixty 
thousand  dollars,  divided  as  mentioned  in  the  agree- 
ment It  was  stipulated  in  the  agreement  that  O. 
and  W.  were  to  receive  from  the  profits  of  the  first 
coal  sent  to  market  eight  hundred  and  ten  dollars  of 
the  company's  money  as  a  compensation  for  the 
excess  in  value  of  the  187  acres  over  the  408  acres. 
Before  any  profits  were  realized  the  lands  were 
sold.  ffOd,  (1)  a.  and  W.  would  be  entitled  to 
receive  the  said  sum  of  eight  hundred  and  ten  dol- 
lars from  the  proceeds  of  the  sale  of  the  lands  if 
sufficient  to  pay  them,  but  the  remainder  of  the 
stockholders  would  not  be  personally  liable  to  G. 
and  W.  for  the  respective  proportions  of  the  eight 
hundred  and  ten  dollars,  unless  they  had  actually 
received  the  proceeds  of  the  sale  of  the  lands  or  the 
profits  of  the  coal  sent  to  market;  (2)  As  the  bill  of 
O.  and  W.,  to  compel  the  other  stockholders  to  pay 
their  respective  proportions  of  the  said  sum,  did  not 
charge  that  any  profits  were  received,  or  that  the 
other  stockholders  had  received  the  proceeds  of  the 
sale  of  the  lands,  it  must  be  dismissed.  Bainbrldge 
V.  Gehring,  8  W.  Va.  240. 

An  allegation  in  a  bill  against  the  stockholders  of 
a  Joint  stock  company  that  certain  persons  men- 
tioned in  the  bill  "constitute,  as  the  plaintiffs  are 
informed,  the  stockholders  of  said  defendant  com- 
pany'* must,  on  demurrer,  be  taken  as  true,  and  is  a 
sufficient  allegation  that  the  persons  named  consti- 
tuted the  stockholders  of  the  company.  Martin  v. 
South  Salem  Land  Co.,  94  Va.  29.  26  S.  E.  Rep.  691. 

A  bill  against  a  corporation  and  its  directors 
alleged  fraud  in  obtaining  the  stock  subscriptions  of 
the  plaintiffs  and  failure  to  comply  with  the  corpo- 
rate charter,  stated  that  plaintiff's  stock  had  been 
issued  to  them  and  fully  paid  for,  and  asked  a  return 
of  money  so  paid.  Held,  that  the  bill  was  not  demur- 
rable on  the  ground  that  plaintiffs  sued  as  stock- 
holders and  not  as  stockholders  at  the  same  time. 
Carey  v.  Coffee-Stemming  Mach.  Co.  (Va.),  20  S.  E. 
Rep.  778. 

AvermeiiU  In  Answer.— Where  a  suit  Is  brought 
against  a  corporation,  and  a  purchaser  of  the  stock 
of  the  corporation  files  his  answer  in  defence  of  the 
suit  without  showing  that  the  corporation  has  re- 
fused to  defend  the  suit,  It  is  not  error  to  strike  out 
his  answer.  Park  v.  N.  Y.  &  Ka.  Oil  Co.,  26  W.  Va. 
486.  See  especially,  monograpblc  note  on  "Answers," 
appended  to  Tate  v.  Vance,  27  Gratt  871. 

Joinder  of  Parties.— Where  a  large  number  of  per- 
sons have  been  fraudulently  induced  to  become  sub- 
scribers to  a  company  by  identical  representations, 
they  may  unite  In  one  bill,  praying  the  cancellation  of 
their  subscriptions  and  make  the  offending  company, 
and  its  officers  and  agents,  through  whom  the  fraud- 
ulent representations  were  made,  defendants.  But 
creditors  of  the  company  cannot  be  united  in  the 
same  suit.  Their  rights  and  Interests  are  not  only 
diverse,  but  wholly  antagonistic  to  those  of  the 


stockholders.  There  is  an  "irrepressible  conflict" 
between  the  two  classes,  and  if  united  in  the  same 
bill,  it  will  be  multifarious  for  misjoinder  of  com- 
plaints. Brown  v.  Bedford  City  Land  &  Imp.  Co.,  91 
Va.  81,  20  S.  £.  Rep.  968;  Bosher  v.  Richmond  &  Har- 
risonburg Land  Co.,  89  Va.  455.  16  S.  £.  Rep.  860,  dis- 
tincndshed. 

Under  Code  1878,  chapter  57, 1  26  (Code  1887,  %  1103). 
a  corporation,  though  dissolved  or  expired,  may  be 
sued  to  enforce  its  liabilities,  and  its  stockholders 
are  not  necessary  parties.  Hamilton  v.  Glenn.  85 
Va.  901,  9  S.  £.  Rep.  129. 

A  corporation  beluga  defendant  to  a  suit  in  equity, 
the  object  of  which  is  to  have  it  declared  null,  the 
holders  of  stock  In  it  are  not  proper  parties  to  defend 
the  suit  But  if  in  such  a  case  the  holders  of  the 
stock  claiming  that  if  the  corporation  is  annulled 
they  have  equitable  interests  in  the  property,  may 
be  admitted  as  parties  defendants  to  protect  their 
Interests.  Washington,  Alex.  &  Georgetown  R.  R. 
Co.  V.  Alex,  it  Wash.  R.  R.  Co.,  19  Gratt  692. 

All  the  stockholders  ar^  necessary  parties  to  a  bill 
filed  for  the  purpose  of  winding  up  the  affairs  of  a 
corporation.  But  where  the  object  of  the  bill  is  to 
subject  corporate  assets,  including  unpaid  subscrip- 
tions to  stock,  to  the  payment  of  corporate  debts, 
they  are  not  indispensably  necessary,  though  it 
would  be  more  convenient  to  have  before  the  court 
all  who  have  not  paid  in  ftill,  except  such  as  are 
unknown,  Insolvent,  or  beyond  the  Jurisdiction  of 
the  court.  It  is  not  the  duty  of  creditors  to  marshal 
the  assets,  or  adjust  the  equities  between  the  stock- 
holders. If  the  stockholders  who  are  parties  desire 
it,  they  can  have  the  others  brought  in  by  proper 
proceedings  for  that  purpose.  Martin  v.  South 
Salem  Land  Co.,  94  Va.  29,  26  S.  E.  Rep.  501. 

Action  for  Recovery  of  5tock  Subscrlfytlon.— The  Act 
of  Assembly  approved  December  19, 1895.  entitled  "An 
Act  to  prescribe  the  mode  by  which  unpaid  subscrip- 
tions to  joint«tock  companies  may  be  recovered  by 
said  companies,  their  receivers,  or  assignee,"  has  no 
application  to  a  suit  by  creditors  of  such  companies 
to  recover  stock  subscriptions,  because  they  are  not 
embraced  in  the  title  of  the  Act.  Nor  does  it  apply 
to  a  suit  in  which  there  has  been,  before  the  approval 
of  the  Act,  a  decree  entered  fixing  the  rights  of  the 
parties,  requiring  stockholders  to  pay  further  sums 
on  their  subscriptions,  and  giving  executions  there- 
for, although  further  proceedings  In  the  case  were 
necessary  in  order  to  complete  the  relief  for  which 
the  suit  was  Instituted.  Such  a  decree  is  a  final 
decree  on  the  merits  within  the  meaning  of  the  Act, 
and  the  case  is  exempt  from  the  operation  of  the 
Act  by  its  very  terms.  Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  S.  £.  Rep.  601. 

Removal  of  Causes  to  United  States  Courts.— The 
plaintiff  and  the  defendant  corporation  being  corpo- 
rations of  this  state,  the  owners  of  the  stock  though 
nonresidents,  are  not  entitled  to  have  the  cause 
removed  to  the  United  States  court,  to  have  the 
question  of  the  validity  of  the  corporation  decided. 
Wash.,  Alex.  &  Georgetown  R.  R.  Co.  v.  Alex.  &  Wash. 
R.  R.  Co..  19  Gratt.  802. 

Bqulty  Jurisdiction.— Equity  has  jurisdiction  where 
the  relief  asked  for  Involves  accounts,  commis- 
sioners, questions  of  fraud,  and  cancellation  of  sub- 
scription to  stock  of  a  corporation.  Carey  v. 
Ck)ffee-Stemmlng  Mach.  Co.  (Va.),  20  S.  E.  Rep.  778. 

A  bill  In  equity  to  ascertain  and  determine  the 
extent  of  the  individual  liability  of  the  stockholders 
of  a  foreign  corporation  can  not  be  sustained. 
Nlmick  V.  Mingo,  etc.,  Ck).,  25  W.  Va.  184. 
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400  *Hunter's  Ex'x  v.  Vaughan  &  als. 

January  Term,  1874.  Richmond. 

I.  Tmstecs.*— Where  the  trustees  In  a  deed  recorded 
In  the  clerk's  office  In  Richmond  have  died  or  re- 
moved ont  of  the  State,  or  refuse  to  act,  the  Circuit 
court  of  the  city  of  Richmond  has  jurisdiction  to 
appoint  a  trustee  in  the  place  of  such  trustees.  See 
ch.  155,  $  4.  and  ch.  174.  S  8.  Code  of  1873. 

3.  Same— Appointment— Notice.— The fixan tor  and  one 

of  the  trustees  in  a  deed  of  trust  are  dead,  and  the 
other  trustee  has  removed  out  of  the  State.  On  the 
motion  of  the  creditor  secured  by  the  deed,  for  the 
appointment  of  a  trustee  to  execute  the  trust,  it  is 
sufficient  to  give  notice  to  the  personal  representa- 
tives of  the  firrantor  and  of  the  deceased  trustee, 
and  to  the  surviving  trustee :  And  it  is  not  necessary 
to  fiive  notice  to  a  subsequent  purchaser  from  the 
ffrantor,  or  his  personal  representative,  if  he  is 
deud. 

This  was  a  bill  filed  by  James  Hunter's 
ez*x  to  enjoin  the  sale  of  certain  real  estate 
in  the  city  of  Richmond,  purchased  by  said 
Hunter  of  M.  Wells,  in  July  1862,  and  upon 
Tvhich  "Wells  had  executed  a  deed  of  trust  to 
Powhatan  Roberts  and  Wm.  H.  Macfarland 
in  March  1859,  to  secure  a  debt  due  to  B. 
B.  Vaughan.  Roberts  having- died  and  Mac- 
farland having*  removed  from  the  State, 
Vaug-han  upon  notice  to  Macfarland  and  to 
the  personal  representatives  of  Roberts  and 
Wells,  moved  the  Circuit  court  of  the  city 
of  Richmond,  in  December  1871,  to  substi- 
tute a  trustee  in  said  deed  in  the  place  of 
Roberts  and  Macfarland,  and  James  Alfred 
Jones  was  accordingly  so  substituted. 

401  And  upon  the  advertisement  *of  the 
sale  of  the  property  by  him,  the  in- 
junction was  obtained ;  and  afterwards  dis- 
solved. The  case  is  stated  in  the  opinion 
of  Jndge  Staples. 

L,yons,  Stem  &  Stanard,  for  the  appel- 
lant. 

J.  Alfred  Jones,  for  the  appellees. 

Staples,  J.  The  bill  is  filed  by  Mary 
Hunter,  executrix  of  James  Hunter,  dec'd, 
ag'ainst  B.  B.  Vaughan  and  others.  It  al- 
leges that  James  Hunter,  on  the  25th  July 
1862,  purchased  from  Uriah  Wells  certain 
property  in  the  city  of  Richmond,  at  the 
price  of  $11,580;  the  first  instalment  of 
which  was  paid  in  cash;  that  previous  to 
this  purchase.  Wells,  the  vendor,  had  exe- 
cuted three  deeds  of  trust  upon  the  property, 
for  the  purpose  of  securing  the  payment  of 
certain  debts  due  the  parties  respectively 
named  therein;  and  it  was  agreed  between 
Hunter  and  Wells,  that  the  former  should 
pay  these  debts ;  that  it  was  understood  that 
the  creditors  had  agreed  to  accept  payment 
in  Confederate  currency ;  that  two  of  the 
deeds  were  paid  and  satisfied  in  this  way ; 
and  the  third,  for  the  benefit  of  the  defend- 
ant B.  B.  Vaughan,  would  also  have  been 
satisfied,  but  for  the  refusal  of  Vaughan  to 
receive  the  Confederate  currency  when  ten- 
dered to  him  in  December  1862. 

^Trustees— Appointnent.— See  Va.  Code  1887,  §  3419. 


The  bill  further  charges  that  Vaughan 
knew  all  the  circumstances  of  the  purchase 
by  Hunter;  that  he  became  a  party  to  the 
arrangement,  and  assented  to  it;  and  he 
ought  to  be  compelled  to  release  the  deed  of 
trust  held  by  him,  the  same  having  been 
satisfied  by  the  tender. 

These  averments  constitute  the  main 
ground  upon  which  the  complainants'  ap- 
plication for  relief  is  founded. 

Vaughan,    in    his    answer,    admits 

402  that    Hunter,    in    the  *year    1863,  re- 
quested  him   to   receive   payment    in 

Confederate  currency,  which  he  declined; 
but  that  there  was  no  tender  of  it,  and  it 
was  not  insisted  on  by  Hunter.  He  denies 
that  he  had  any  understanding  before  or 
after  the  sale  with  Hunter  or  Wells,  that 
Hunter  was  to  pay  the  debt  due  to  him.  He 
denies  that  he  was  a  party  to  the  contract 
of  sale,  or  that  he  had  any  knowledge  of  it 
until  after  it  was  consummated,  or  that  he 
had  at  any  time  agreed  to  accept  payment 
in  Confederate  currency.  It  is  true  he  re- 
ceived the  interest  in  that  currency  up  to 
January  1863;  but  it  was  because  he  chose 
to  do  so,  and  not  because  he  was  bound  by 
any  arrangement  or  promise  to   that  effect. 

The  answer  having  thus  positively  denied 
the  material  allegations  of  the  bill,  it  de- 
volved upon  the  complainant  to  sustain  them 
by  two  witnesses,  or  one  witness  with  cor- 
roborating circumstances.  The  only  evi- 
dence adduced  by  complainant  is  a  letter 
written  by  Vaughan  to  Hunter  the  1st  Jan- 
uary 1863,  and  an  affidavit  of  John  G. 
Hunter,  taken  without  notice  to  the  defend- 
ant, and  excepted  to  upon  that  ground. 

The  letter  is  apparently  an  answer  to  an 
inquiry  on  the  part  of  Hunter,  whether 
Vaughan  would  consent  to  receive  the  prin- 
cipal of  his  debt  in  the  then  existing  cur- 
rency. Vaughan  replied,  that  he  only  told 
Mr.  Wells  that  possibly  things  might  turn 
out,  that  he  would  receive  the  principal  in 
currency ;  but  he  could  not  speak  certainly 
about  the  matter.  He  further  says,  he  has 
no  use  for  the  money,  and  cannot  accept  it ; 
that  the  money  was  loaned  in  ordinary 
times,  and  that  an  attempt  to  force  pay- 
ment in  the  then  existing  state  of  things 
could  not  of  course  be  tolerated,  and  he  is 
sure  would  not  be  attempted.  This  lan- 
g^iage  certainly  does  not  indicate  the  exist- 
ence of  an  agreement  to  receive  Confederate 
money    for    the   debt.     It    tends'  very 

403  strongly   to   show,  *that   Vaughan  at 
least,  did  not   consider   that  any  such 

arrangement  was  made.  We  must  then  look 
elsewhere  for  testimony  in  support  of  the 
bill.  Does  the  affidavit  furnish  it,  conced- 
ing that  it  is  admissible  evidence?  It  does 
not  profess  to  state  facts  within  the  knowl- 
edge of  the  witness ;  but  consists  of  opin- 
ions and  inferences  deduced  by  him  from 
the  letter  already  referred  to,  and  the  deeds 
filed  in  the  record.  It  might  be  more  ap- 
propriately considered  an  argument  than  a 
deposition.  An  answer  positive  and  une- 
quivocal in  its  terms,  cannot  be  overthrown 
by  a  dozen  affidavits  of  this  character. 
The  Chancery  court  did  not  err,  the  efore, 
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in  holding  that   the    allegations   of  the  bill 
were  not  sustained  by  the  necessary  proofs. 

The  next  objection  taken  by  the  appellant, 
is,  that  the  person  acting  as  substituted 
trustee  was  not  properly  appointed ;  the  ap- 
pointment being  made  by  the  Circuit  court 
of  the  city  of  Richmond,  instead  of  the 
Chancery  court.  It  is  true  that  by  the  6th 
section,  chap.  155,  Code  of  1873,  the  Chan- 
cery court  is  clothed  with  exclusive  juris- 
diction in  the  enumerated  cases  in  that 
section,  and  also  all  the  jurisdiction  vested 
in  the  Circuit  courts  of  the  State  under  the 
provisions  of  chap.  175.  Neither  the  enu- 
merated cases  nor  the  provisions  of  chapter 
175,  however,  embrace  **  motions  and  other 
matters*'  cognizable  in  other  Circuit  courts 
of  the  commonwealth.  These  last,  by  the 
4th  section  of  chapter  155,  belong  exclu- 
sively to  the  Circuit  court  of  the  city  of 
Richmond,  and  not  to  the  Chancery  court. 
And  it  will  be  seen  by  reference  to  the  8th 
section  of  chapter  174,  Code  of  1873,  that  in 
any  case  in  which  the  appointment  of  a  new 
trustee  is  proper  by  reason  of  the  death, 
removal  or  refusal  to  act  of  those  named  in 
the  deed,  application  for  such  appointment 
may  be  made  to  the  Circuit,  County  or  Cor- 
poration court  of  the  county  or  corpo- 
404  ration  *in  which  the  deed  is  recorded. 
These  provisions  make  it  very  clear 
that  the  Circuit  court  of  Richmond  is  the 
proper  tribunal  for  the  appointment  of  trus- 
tees in  this  and  other  cases  of  a  similar 
character.  Whether  the  Chancery  court 
may  also  exercise  jurisdiction  in  like  cases 
we  are  not  called  on  to  decide. 

In  regard  to  the  notice,  it  was  properly 
given  to  the  personal  representative  of  the 
grantor  in  the  deed,  the  personal  represen- 
tative of  the  trustee  who  was  dead,  and  to 
the  survivor  who  had  removed  beyond  the 
limits  of  the  State.  It  was  not  necessary 
that  notice  should  be  given  to  Hunter  or  his 
representative,  as  he  was  neither  a  grantor 
or  grantee,  nor  a  surety  or  other  person  in- 
tended to  be  secured  by  the  deed. 

The  only  remaining  objection  necessary 
to  be  considered  is,  that  the  legal  title  was 
and  is  in  C.  Q.  Tompkins.  In  reply  to  this 
objection  it  has  been  very  properly  answered 
by  the  counsel  for  the  appellee,  that  the 
point  is  for  the  first  time  made  in  this  court, 
and  was  not  suggested  in  the  court  below 
as  a  difficulty  in  the  way  of  a  sale  under  the 
trust  deed ;  that  if  the  objection  had  been 
then  urged  it  might  have  been  removed  by 
an  examination  into  the  state  of  the  title, 
or  by  the  execution  of  a  deed  of  release. 
But,  apart  from  all  this,  I  think  it  is  very 
clear  that  Tompkins  had  conveyed  to  Wells 
long  before  the  sale  to  Hunter.  The  recitals 
in  the  agreement  between  Tompkins  and 
Wells  show  that  it  was  understood  between 
them  a  conveyance  was  to  be  made  to  Wells 
ttpon  the  payment  of  the  instalment  of 
$1,750  of  the  purchase  money  due  the  20th 
June  1855 ;  and  it  is  manifest  from  the  re- 
citals in  the  deed  from  Wells  to  Hunter, 
that  Wells  had  not  only  paid  all  the  purchase 
money  to  Tompkins,  but  had  received  from 
him  the  legal  title.     And  it  is  equally  man- 


ifest  that   the  only  lien  upon  the  property 
now    prevailing,    is   that  held  by  the 
405      defendant  *Vaughan;  so   that    a   sale 
by    the    trustee   under  that  deed  will 
vest  in  the  purchaser  a  valid  title.     If  there 
is  any  other  cloud  upon  the  title,  it  has  been 
raised  by  this  controversy,    and  will  be  re- 
moved by  its  termination,  under  the  decree 
of   the   court   below.     That  decree,  for  the 
reasons  stated,  must  therefore   be  affirmed. 
The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  affirmed. 
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*Davis,  Trustee,  v.  Knight. 

January  Term,  1874,  Richmond. 


Loan  of  5tock— Value.— I  have  this  day  Sept-  26,  1858, 
borrowed  of  Mrs.  P.  five  thousand  dollars,  in  stock  of 
the  state  of  Va.,  on  which  Interest  is  payable  semi- 
annually; and  for  the  repayment  of  the  same,  with 
the  accurinsr  interest,  I  bind  myself,  my  heirs,  Ac. 
Witness,  &c.  K.  The  stock  was  borrowed  to  be  con- 
verted into  money,  and  was  sold  In  November  for 
$4,755.  Hbld:  P  is  entitled  to  the  value  of  the  stock 
at  the  time  of  the  loan. 

The  facts  of  the  case  are  stated  in  the 
opinion  of  Bouldin,  J. 

Neeson  and  Hudnall,  for  the  appellant. 

John  Howard,  for  the  appellee. 

Bouldin,  J.  This  case  comes  before  us 
upon  a  writ  of  error  to  a  judgment  of  the 
Circuit  court  of  the  city  of  Richmond.  The 
action  was  a  covenant  upon  the  following 
obligation : 

* -Nottoway,  Va.,  26th  Sept.  1859. 
$5,000. 

I  have  this  day  borrowed  of  Mrs.  R. 
B.  Parish  five  thousand  dollars,  in  stock  of 
the  State  of  Virginia,  on  which  interest  is 
payable  semi-annually;  and  for  the  repay- 
ment of  the  same,  with  the  accruing  inter- 
est, I  bind  myself,  my  heirs,  Ac.  Witness, 
my    hand    and    seal,    this   26th    September 

1859.  W.  C.  Knight.  (Seal.)'* 

407  *The  case  was  docketed,  by  consent, 
on  the  14th  day  of  January  1871,  and 
the  declaration  filed  in  open  court,  on  the 
same  day.  The  declaration  set  out  the  cov- 
enants, and  made  profert  thereof;  and  the 
breach  assigned  was,  that  the  defendant, 
although  reasonable  time  for  repayment  of 
the  said  sum  of  $5,000  had  long  since  elapsed, 
had  not  repaid  the  same. 

The  facts  of  the  case  were  agreed  by  the 
parties,  by  counsel ;  a  jury  was  waived,  and 
the  case  was  submitted  to  the  court  on  the 
law  and  facts.  Those  facts,  so  far  as  per- 
tinent to  the  issue  between  the  parties,  were 
in  substance,  as  follows: 

On  the  26th  September  1859,  Mrs.  R.  B. 
Parish,  a  sister-in-law  of  the  defendant  in 
error,  W.  C.  Knight,  with  her  daughter, 
was,  as  she  had  been  for  several  years, 
boarding  in  the  family  of  said  Knight,  then 
residing  in  Nottoway  county;  and  he  **bor- 
rowed**    of    her    '*five   thousand  dollars,  in 
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Virg'inia  State  stock,"  executing  and  deliv- 
ering' to  her,  therefor,  the  obligation  of 
which  we  have  already  given  a  copy.  The 
stock  was  borrowed  by  Knight,  to  be  con- 
verted into  money,  and  used  in  payment  of 
the  purchase  money  of  the  estate  called 
'*Welton,"  then  recently  purchased  by  him; 

and  was,  in  fact,    sold  by   him  on  the 

day  of  November  1859  for  $4,755.  Mrs. 
Parish  and  daughter  continued  to  reside 
with  Knight  down  to  the  30th  of  January 
1866,  when  she  intermarried  with  Hudnall ; 
and  in  contemplation  thereof.  Knight's  ob- 
ligation was  assigned  to  Davis,  for  her  sep- 
arate use ;  and  on  and  after  that  day  she 
ceased  to  board  with  Knight.  '  Her  daughter 
soon  after  married  also,  and  ceased  to  reside 
with  Knight.  All  accounts  for  board  and 
charges  for  interest  on  Knight's  obligation 
were  fully  stated,  down  to  the  time  of  the 
marriage ;  and  since  that  time  $637.50  had 
been  paid  on  account  of  interest.  Receipts 
passed  on  both  sides,  but  it  was 
408  agreed  *that  their  form  was  not  to 
affect  the  construction  of  the  obliga- 
tion, and  they  need  not  be  noticed.  On  or 
about  the  2d  of  February,  1870,  Knight 
indicated  to  Mrs.  Hudnall  his  willingness 
to  deliver  to  her,  at  par,  State  stock  to  the 
amount  of  five  thousand  dollars;  that 
amount  being  then  worth  only  about  $2,500. 
She  declined  to  take  it ;  claiming  $4,775, 
with  interest  on  $5,000  from  July  1,  1869;  to 
which  time  it  is  agreed  that  interest  had 
been  paid. 

The  market  value  of  the  stock,  when  sold 
by  Knight,  in  November  1859,  was  $4,775. 12. 
.  On  the  1st  day  of  January,  1860  was  $4,575; 
on  the  1st  day  of  January  1861  was  the  same, 
$4,575;  and  on  the  day  of  trial  was  $2,525, 
without  interest. 

And  it  was  **further  agreed  that  the  de- 
fendant may  make  any  defence  under  the 
pleas  of  covenants  performed  and  covenants 
not  broken  that  he  might  make  under  any 
special  plea ;  and  that  the  court,  alike  Cir- 
cuit and  Appellate,  may  draw  such  infer- 
ences from  the  facts  agreed  as  a  jury  could 
be  entitled  to  do.  * ' 

The  Circuit  court  gave  judgment  against 
the  defendant  for  $2,975,  being  the  aggre- 
gate of  the  then  value  of  the  stock  afore- 
said, and  interest  thereon  from  July  1,  1869, 
with  interest  on  said  aggregate  sum. 

To  this  judgment  the  plaintiff  excepted ; 
and  the  facts  agreed  are  all  spread  on  the 
record.  A  writ  of  error  to  the  judgment 
was  awarded  by  a  judge  of  this  court. 

The  case  has  been  argued  with  marked 
learning  and  ability  on  both  sides;  but 
under  the  construction  which  I  have  placed 
on  the  contract  it  will  not  be  necessary  to 
follow  their  line  of  argument. 

I  concur  with  the  learned  counsel  for  the 
appellee,  that  the  contract  before  us,  *4s 
either  a  stock  contract  or  a  money  contract ; 
it  is  either  a  loan  of  stock  and  an 
409  *obligation  to  replace  it,  or  it  is  a 
loan  of  money,  the  proceeds  (or  more 
appropriately  the  agreed  value)  of  stock, 
and  an  obligation  to  repay  it,  with  interest 
on  the  face  value  of  the  stock;"  or  I  would 


add,  on  the  money  loaned,  which  in  this 
case  is  the  same  thing.  One  or  the  other 
of  these  constructions,  modified  as  above, 
should  in  my  opinion  be  placed  on  Knight's 
obligation ;  but,  unlike  the  learned  counsel, 
I  think  it  wholly  immaterial,  on  the  facts 
of  this  case,  which  construction  shall  be 
adopted.  The  practical  result  to  the  parties 
will  be  the  same  under  either  construction. 
The  judges  of  this  court  differ  in  opinion  as 
to  which  is  the  true  construction  df  the 
contract.  My  own  opinion  is,  that  it  is 
purely  a  money  contract ;  simply  borrowing 
and  lending  of  five  thousand  dollars,  the 
estimated  value  of  State  stock  transferred 
to  the  borrower,  with  an  obligation  to  repay 
the  same;  the  five  thousand  dollars  bor- 
rowed, with  interest  thereon.  This,  I  think, 
is  the  literal  construction  and  the  legal 
effect  of  the  obligation,  and  it  is  a  con- 
struction which  will  do  substantial  justice 
between  the  parties.  The  language  of  the 
obligation,  which  is  copied  above,  imports 
a  loan  of  money.  **I  have  this  day  bor- 
rowed from  R.  B.  Parish,  five  thbusand 
dollars,  (a  comma  after  the  word  dollars) 
in  stock  of  the  State  of  Virginia,'*  &c.  He 
does  not  borrow  bonds  or  stock  of  the  State 
for  five  thousand  dollars;  but  he  borrows 
^'five  thousand  dollars  in  stock  of  the  State 
of  Virginia  (how  much  stock  it  required  to 
be  worth  that  sum  does  not  appear  on  the 
face  of  the  covenant  and  is  not  shown  by 
the  facts  agreed),  and  for  the  repayment  of 
the  same,  with  the  accruing  interest,"  he 
bound  himself,  &c. ,  &c.  Here,  again,  it 
will  be  observed,  the  words  of  the  obligation 
are  entirely  appropriate  to  a  loan  of  mone^', 
but  not  at  all  appropriate  to  a  loan  of  stock. 
Had  it  been  the  latter,  the  obligation 
410  would  have  been  for  its  return  or  •re- 
placement, and  not  as  here,  for  the 
repayment  of  the  same;  language  appro- 
priate only  to  a  return  of  money.  And  the 
learned  counsel  for  the  appellee  has  himself 
acknowledged  the  justice  of  this  criticism, 
in  stating  the  propositions  before  the  court. 
He  says,  it  is  either  a  money  contract  with 
an  obligation  **to  repay,"  &c.,  or  a  stock 
contract  with  an  obligation  '*to  replace," 
Ac.  He  uses  the  right  word  in  the  right 
place.  The  language  is  apt  and  the  dis- 
tinction pertinent.  But  there  is  another 
reason  apparent  on  the  face  of  this  obliga- 
tion, for  treating  it  as  a  contract  for  the 
loan  of  money — as  an  obligation  for  five 
thousand  dollars — not  stock,  but  money. 
There  is  on  the  margin  of  the  obligation 
the  usual  dollar  mark,  and  figures  represent- 
ing five  thousand  dollars,  thus,  * '$5,000," 
showing,  as  I  think  unmistakably,  henw 
taken  in  connection  with  the  language,  that 
it  was  the  intent  of  the  parties  to  secure  to 
the  lender  $5,000.  And  I  am  fortified  in 
this  view  of  the  contract  by  the  construction 
uniformly  placed  on  similar  language  under 
a  like  state  of  facts  in  construing  legacies. 
Such  language  has  been  uniformly  held  to 
constitute  a  money  legacy — a  general  pe- 
cuniary legacy — called  demonstrative,  and 
not  a  specific  legacy  of  that  much  stock. 
It  is  contended,  however,  that  such  a  con- 
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struction  would  be  fatal  to  the  appellant's 
claim;  that  the  contract  would  be  usurious, 
and  therefore  void.  It  is  not  contended  that 
the  rate  of  interest  stipulated  for  is  usuri- 
ous ;  for  that  is  only  six  per  cent,  on  the 
sum  borrowed.  But  it  is  contended,  that 
the  contract,  if  treated  as  an  oblig'ation  for 
the  payment  of  five  thousand  dollars,  is 
usurious  and  void,  because,  as  alleged  by 
the  defendant  in  error,  the  State  bonds, 
froth  .which  the  loan  arose,  were  at  the  date 
of  the  loan  below  par,  and  not  worth  the 
sum  of  $5,000,  at  which  they  were  rated 
411  by  the  parties ;  that  *they  were  then 
worth  only  $4,775;  and  being  rated  at 
$5,000,  the  contract  was  usurious.  The  con- 
clusion would  be  difficult  to  avoid,  were  the 
premises  true.  We  have,  however,  the  con- 
tract before  us,  showing  that  Knight  bor- 
rowed $5,000  worth  of  stock.  But,  there  is 
not  a  word  in  the  facts  agreed,  literally 
nothing,  showing  or  tending  to  show,  either 
the  amount  of  State  bonds  transferred,  or 
their  value  at  the  date  of  the  loan,  except 
the  obligation  itself.  That  obligation 
values  the  stock,  whatever  the  amount  was, 
at  $5,000 ;  and,  as  I  have  said,  we  have  lit- 
erally nothing  in  the  record  to  show  that  it 
was  thep  worth  less.  But,  it  is  argued  that 
it  was  below  par,  because  it  is  an  admitted 

fact  that  on  the day  of  November  1859, 

Knight  sold  the  same  stock  for  only  $4,775. 
The  fact  is  true,  but  the  conclusion  a  non 
sequitur.  The  contract  was  made  the  26th 
of  September  1859,  and   the  sale  by  Knight 

on   the day   of   November  1859;  (what 

day  does  not  appear;)  and  it  would  be  more 
reasonable  to  conclude  that  for  some  suffi- 
cient cause  there  was  a  decline  in  State 
bonds  between  those  dates ;  and,  more  es- 
pecially, when  we  remember  that  these 
bonds  did  decline  between  the  date  of 
Knight's  sale  and  the  first  of  January  there- 
after, at  about  the  same  rate ;  for  it  is  an 
admitted  fact,  that  whilst  they  were  worth, 
at  the  date  of  Knight's  sale,  $4,775.12, 
they  had  declined,  on  the  1st  of  January 
1860,  say,  in  six  weeks,  to  $4,575,  their  then 
value ;  that  decline  bearing,  it  will  be  seen, 
very  nearly  the  same  proportion  to  $4,775.12 
as  the  latter  sum  does  to  $5,000,  and  show- 
ing a  proportionate  decline.  I  see  nothing, 
then,  in  these  figures,  which  can  properly 
lead  us  to  the  conclusion  that  the  stock 
transferred  was  over-estimated  by  the  par- 
ties; and  there  is  literally  nothing  in  the 
record  from  which  that  can  be  legitimately 
inferred  as  a  fact  in  the  cause.  We 
412  must,  therefore,  *take  the  estimate  of 
the  parties  as  true ;  and  the  contract, 
in  my  opinion,  is  not  usurious. 

This  view  of  the  case  renders  it  unneces- 
sary that  we  should  follow  the  learned 
counsel  in  their  interesting  and  exhaustive 
arguments  as  to  the  time  when  the  covenant 
was  broken  and  the  measure  of  damages. 
Being  in  my  opinion  a  simple  covenant  to 
pay  five  thousand  dollars,  with  legal  inter- 
est thereon,  the  plaintiff  in  error  was  en- 
titled to  a  judgment  for  that  sum,  with 
interest  from  the  first  day  of  July  1869  till 
paid,  all  interest  having  been  fully  paid  to 


that  date.     And  in  these   views   Judge  An- 
derson concurs. 

It   is  perhaps    proper    to    sa)"-,    as    undue 
prominence  may  seem   to   have   been  given 
to  a  minority  opinion,  that  when  the  above 
was  prepared  the  writer  siipposed  they  were 
the  views  of  the  court.     But   a   majority  of 
the  judges  do  not    concur    in    those   views. 
They  hold  that   the   contract    between    the 
parties  was   for   a    loan   of  stock,  to  be  re- 
placed   in   kind,    and  not  a  borrowing  and 
lending  of  mopey ;  that,  fairly  and  reason- 
ably construed,  the   contract  was  either  for 
the  loan  of  State   bonds    for   five   thousand 
dollars,  of  par  value,  to  be  replaced  by  like 
bonds  of  like  value,  with  accruing  interest ; 
or  for  the  loan  of  State  bonds  of  the  value 
of  five  thousand  dollars,    to  be   replaced  by 
State  bonds  of  like  value,    without  interest. 
The  practical  result   of  this  construction  is 
in  all  respects  the  same   with   that  attained 
by  the  views  of  the  minority.     The  contract 
can  only  be  performed   by   returning  to  the 
lender  State  stock   of   the   same  value  with 
that  of  the   stock   loaned,    viz :  $5,000 ;  and 
that  sum,   with  interest,    must   necessarily 
be  the   measure   of   damages   for  a    failure 
to  return  the  stock. 
But  as  the  plaintiff  in   error   seems  never 
to  have  demanded  more  than  the  sum 
413      of  four  thousand   seven  *hundred  and 
seventy-five   dollars,    the    amount  for 
which  the  defendant  in  error  sold  the  stock, 
soon  after  the  loan,  and  does  not  claim  more 
now,  it  is  the  opinion  of  all  the  judges  that 
judgment    should   be   entered   for  that  sum 
only,  with   interest   thereon   from   the  first 
day  of  July  1869,  till  paid. 

We  reach  this  result  with  the  greater  sat- 
isfaction, because  we  think  it  reaches  the 
substantial  justice  of  the  case.  The  plain- 
tiff in  error  secures  all  that  her  stock  sold 
for,  very  soon  after  the  loan  was  made ;  and 
the  defendant  in  error  is  made  to  pay  only 
what  he  actually  realized.  We  think  that 
neither  party  contemplated  a  contract  of 
speculation  or  hazard.  Their  relation  to 
each  other,  at  the  time  of  the  loan,  forbids 
the  idea. 

The  judgment  of  the  Circuit  court  must 
be  reversed,  with  costs  to  the  plaintiff  in 
error,  and  judgment  entered  here  for  four 
thousand  seven  hundred  and  seventy-five 
dollars,  with  interest  from  the  first  day  of 
July  1869,  till  paid,  and  the  costs  in  the 
Circuit  court. 

Anderson,  J.  concurred  in  the  opinion  of 
Bouldin,  J. 

The  other  judges  did  not  concur  in  the 
opinion  of  Bouldin,  J.,  as  to  the  construc- 
tion of  the  contract;  but  all  concurred  in 
reversing  the  judgment,  and  rendering  a 
judgment  in  favor  of  the  appellant  for  the 
value  of  the  stock  at  the  time  of  the  loan.  , 

Judgment  reversed. 


414        *Chieves  &  Osborne  v.  Gary's  Adm'r. 

January  Term,  1874.  Richmond. 
Absent,  Christian,  J. 
Settlement  of  Accounts.— C,  a  manufacturer  of  to- 
bacco, in  1849  employs  G  in  his  business,  and  affreea 
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to  8lTe  him  one-fourth  of  the  net  profits  of  all  the  to 
bacco  manaf  actnred  by  C.  O  dies  in  January  1800, 
and  6*8  administrator  files  his  bill  asrainst  C  for  an 
account  and  payment.  C  answers  and  says  there  is 
an  account  on  his  books  called  "factory  account,** 
which  shows  correctly  the  net  profits  of  the  busi- 
ness. This  account,  however,  is  only  brought 
up  to  December  1858,  as  the  business  of  1850  was 
not  closed.  Upon  the  susrsrestion  of  the  com- 
missioner directed  to  take  the  account,  C  and 
6*s  administrator  airree  to  a  mode  of  settle- 
ment based  upon  the  factory  account  And  they 
arree  that  the  account  for  1860  shall  be  settled 
upon  the  same  principles.  A  lot  of  tobacco  manu- 
factured in  1858  and  1860  C  claims  is  not  within  the 
terms  of  the  asxeement.  As  O  was  to  have  one- 
foarth  of  the  net  profits  on  all  tobacco  manufac- 
tured, the  account  of  1850  must  be  settled  so  as  in 
effect  to  brinsr  this  lot  into  the  factory  account, 
and  allow  O  one-fourth  of  the  profits  of  it 

In  April  1860  Travis  T.  Broocks,  admin- 
istrator of  John  6.  B.  Gary,  deceased,  in- 
stituted a  suit  in  equity  in  the  Circuit 
court  of  the  city  of  Petersburg,  against 
James  Chieves  and  Edmund  H.  Osborne. 
In  his  bill  he  sets  out,  that  about  the  be- 
ginning of  the  year  1849  John  G.  E.  Gary, 
who  possessed  great  experience  and  practical 
skill  as  a  manufacturer  of  tobacco,  James 

Chieves    and  Edmund    H.    Osborne, 
415      commenced   the    business   of  *manu- 

facturing  tobacco  in  Petersburg  in 
the  name  of  James  Chieves,  and  continued 
the  business  on  a  large  scale  until  the  death 
of  Gary  on  the  9th  day  of  January  1860. 
The  business  was  very  profitable;  there 
was,  as  far  as  plaintiff  knows,  no  written 
agreement  between  the  parties,  as  to  the 
extent  or  character  of  their  respective  in- 
terests; but  he  has  been  informed  and  be- 
lieves that  it  was  agreed  between  them,  that 
the  said  Chieves  should  receive  three- 
eighths,  the  said  Osborne  three-eighths, 
and  the  said  Gary  one-fourth,  of  the  profits 
of  said  business;  and  he  thinks  it  probable 
that  beyond  this  there  was  never  any  ex- 
press agreement  between  the  said  parties 
as  to  their  respective  interests.  Plaintiff 
is  unable  to  affirm  whether  all  the  said  par- 
ties were  or  were  not  partners;  but  he 
knows  that  the  said  Osborne  and  Chieves, 
since  the  death  of  said  Gary,  insist  that  he 
was  not  a  partner,  and  that  he  was  only 
entitled  to  receive  one-fourth  of  the  profits 
as  compensation  for  his  services.  The 
plaintiff  has  not  such  information  as  will 
enable  him  to  affirm  that  these  allegations 
are  untrue,  or  to  admit  that  they  are  true ; 
and  to  enable  him  better  to  understand  the 
rights  and  interests  of  his  intestate  he  has 
been  desirous  to  examine  the  books  in  which 
the  accounts  of  said  business  was  kept,  and 
which  are  in  the  possession  of  Osborne  and 
Chieves.  This  he  conceived  he  had  a  right 
to  do  whether  his  intestate  was  a  partner 
or  only  entitled  to  a  share  of  the  profits  as 
compensation  for  his  services.  But  the  said 
Chieves  and  Osborne  have  refused,  though 
repeatedly  applied  to,  to  allow  the  plaintiff 
to  examine  the  said  books,  or  any  of  them, 
unless  he  would  first  admit  that  his  intestate 
was  not  a  partner.     This  the  plaintiff  could 


not  do,  having  due  regard  to  the  rights  and 
interests  of  his  intestate's  estate.  He  prays 
that  they  may  severally  make  full  answer 
to  the  bill  on  oath ;  that  the  court  may 
direct   a    settlement   of   all   accounts 

416  *and   transactions   between    the   said 
Gary  and  Chieves  and  Osborne ;  that 

plaintiff  may  have  a  decree  for  what  shall 
be  found  due  to  him  as  administrator  of 
Gary ;  and  for  general  relief. 

Chieves  and  Osborne  appeared  and  de- 
murred to  and  answered  the  bill  separately. 
The  demurrers  were  for  want  of  equity  in 
the  bill ;  and  were  overruled. 

Chieves,  in  his  answer,  says  that  a  verbal 
contract  of  partnership  was  entered  into  in 
the  latter  part  of  1848,  between  Osborne  and 
himself,  for  the  manufacture  of  tobacco,  to 
be  conducted  under  the  name  of  James 
Chieves.  That  the  business  of  the  firm 
commenced  on  that  day,  and  has  continued, 
without  interruption,  to  this  day,  the  20th 
of  May  1860:  they  being  the  only  partners 
of  the  firm.  That  a  contract  was  made  by 
Osborne,  with  said  Gary,  (subject  to  his 
approval, )  that  Gary  should  serve  the  firm 
of  James  Chieves  as  overseer  or  manager  in 
the  tobacco  factory,  for  a  compensation 
equal  to  one-fourth  of  the  net  profits  real- 
ized from  manufactured  tobacco.  To  this 
contract  respondent  reluctantly  assented; 
and  Gary,  on  the  first  of  January  1849,  en- 
tered the  service  of  said  firm  in  the  capacity 
and  upon  the  terms  aforesaid.  He  denies 
that  Gary  ever  was  a  partner  in  said  firm, 
or  ever  acted  as  such,  or  pretended  to  be  a 
partner;  or  that  he  had  any  interest,  what- 
ever, in  the  business,  assets  or  profits  of 
the  firm,  except  to  receive  one-fourth  jwirt 
of  the  net  profits  realized  on  manufactured 
tobacco,  as  compensation  for  his  services, 
in  pursuance  of  the  contract  of  service  made 
as  aforesaid.  He  denies  that  the  defend- 
ants, or  either  of  them,  have  refused  to 
render  an  account,  or  to  make  payment  of 
whatever  may  be  due  to  the  decedent  from 
the  said  firm,  or  from  the  defendants  or 
either  of  them.  On  the  contrary,  this  re- 
spondent proposed  to  the  plaintiff  that  he 
might  select  any  competent  accountant 

417  in  the  city  of  Petersburg  *to  examine 
the  books   and    papers   of   the  firm  of 

James  Chieves,  and  make  out  from  them  a 
full  account  of  Gary's  transactions  and  ac- 
counts with  the  firm;  and  that  your  re- 
spondent would  give  such  accountant  access 
to  all  his  books  and  papers,  and  pay  at 
once,  in  a  satisfactory  manner,  the  balance 
found  against  the  firm.  But  respondent 
was  and  is  unwilling,  and  still  refuses,  to 
permit  the  plaintiff,  who  is  a  rival  in  the 
business  of  manufacturing  tobacco,  to  ex- 
amine his  books  and  papers,  and  learn  their 
contents,  so  that  he  may  publish  to  the 
world,  or  use  for  his  own  advantage,  infor- 
mation of  great  value  to  this  respondent, 
and  acquired  at  great  cost.  He  is  still  will- 
ing that  your  honor,  or  any  competent 
accountant,  who  would  respect  the  privacy 
of  respondent's  affairs,  shall  take  the  books 
and  papers  of  the  firm,  and  explore  them, 
and  make  out  Gary's  account. 
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The  defendant  further  says:  Upon  the 
books  of  the  said  firm  there  was  opened, 
and  always  accurately  kept,  a  '^factory  ac- 
count,'* which  showed,  at  the  end  of  every 
year,  the  net  profits  realized  upon  manu- 
factured tobacco,  to  one-fourth  part  of  which 
Gary  was  entitled,  as  compensation  for  his 
services  in  money,  when  he  might  choose 
to  demand  it.  His  account  upon  the  books 
shows  that  when  he  wanted  money  he  ob- 
tained it,  from  time  to  time,  from  his  em- 
ployers, and  was  regularly  charged  with  it. 
The  account  filed  with  the  answer  of  the 
defendant  Osborne  is  made  up  from  the 
books,  and  is  a  full,  true  and  correct  account 
of  the  credits  to  which  Gary  was  entitled, 
and  of  the  sums  of  money  with  which  he 
should  be  charged,  and  shows  truly  the 
balance  due  him,  and  is  adopted  as  part  of 
this  answer. 

The  defendant  further  denies  that  he  ever 
sought  or  endeavoured,  directly  or  indi- 
rectly, to  exact  or  otherwise  obtain  from 
the  pl9.intiff,  any  admission  or  concession 
at  all  affecting   the   estate   of  the  de- 

418  cedent  or  the  *plain tiff's  rights  as  the 
decedent's     representative.       On    the 

contrary  defendant  offered  to  show  to 
the  plaintiff  Gary's  account  on  the  books, 
and  to  give  any  explanation  or  information 
in  respect  to  it,  that  he  might  deem  neces- 
sary and  proper  to  satisfy  him:  but  the 
plaintiff  declined  said  offer;  saying  that  if 
he  could  not  examine  all  the  books  he  would 
examine  none. 

The  answer  of  the  defendant  Osborne  is 
substantially  the  same  as  that  of  Chieves. 
He  says — An  abstract  of  said  Gary's  account 
made  out  from  the  books  and  marked  Ex- 
hibit A,  is  herewith  filed,  as  part  of  this 
answer,  and  shows  that  there  was  due  to  the 
decedent  at  the  time  of  his  death  the  balance 
of  $23,999.72.  He  avers  that  said  account 
is  a  true  abstract  of  said  Gary's  account  on 
the  books  of  the  firm,  and  he  submits  that 
the  plaintiff  is  not  entitled  to  any  further 
account,  and  certainly  is  not  entitled  to  the 
production  of  the  books  and  papers  of  said 
firm,  unless  he  can  by  proof  or  affidavit  lay 
the  foundation  for  the  belief,  that  said 
books  and  papers  would,  if  produced,  estab- 
lish said  account  to  be  erroneous. 

The  exhibit  A  was  a  statement,  first  of 
moneys  received  by  Gary  in  each  year  com- 
mencing on  the  1st  of  January  1850  and 
ending  the  1st  of  January  1860,  amounting 
to  $48,975.  Then  a  statement  of  one-fourth 
of  the  profits  down  to  1859  (the  factory  ac- 
count for  year  1859  not  settled)  $72,974.81; 
making  amount  due  Gary  $23,999.72. 

The  cause  came  on  to  be  heard  on  the 
6th  of  June  1860,  when  the  court,  not  then 
deciding  the  question  whether  Gary  was  or 
was  not  a  partner  of  the  defendants,  and 
interested  as  such  in  their  business,  decreed 
that  the  defendants  render  before  one  of  the 
commissioners  of  the  court  an  account  of 
the  business  carried  on  by  them  under 
the  name  of  James  Chieves,  so  far  as 

419  *the  same  relates  to  the  manufacture 
of  tobacco,  and  so   far  as  to  show  the 

net  profits  of  the  business  of  manufacturing 


tobacco,  done  under  the  said  name,  from 
the  1st  of  January  1849  to  the  day  of  Gary's 
death,  and  the  amount  due  him  on  account 
of  his  share  of  one-fourth  part  of  the  profits 
of  said  business  of  manufacturing  tobacco, 
Ac.  And  the  defendants  were  directed  to 
produce  before  said  commissioner,  on  oath, 
all  books,  documents,  accounts,  correspond- 
ence and  papers  relating  to  said  business, 
the  same  to  be  subject  to  the  examination 
of  the  commissioner  and  the  plaintiff.  And 
that  both  plaintiff  and  defendants  submit 
to  be  examined  on  oath  touching  the  sub- 
ject matter  of  this  reference,  or  touching 
said  books,  &c.,  as  to  which  the  commis- 
sioner or  any  party  may  desire  such  exam- 
ination. But  nothing  herein  shall  require 
the  defendants  to  produce  any  books,  &c., 
or  answer  any  question  not  necessary  to 
show  the  transactions,  accounts  and  profits 
of  said  business,  and  the  amount  due  to  the 
plaintiff  on  account  of  his  intestate's  inter- 
est therein. 

On  the  10th  day  of  September  1860, 
Chieves,  Osborne  and  Broocks,  entered  into 
an  agreement  under  seal,  by  which,  after 
reciting  the  reference  of  the  cause  to  a  com- 
missioner to  take  the  account,  and  that 
John  Mann,  one  of  the  commissioners  of 
the  court,  had  issued  his  notice  to  the  de- 
fendants to  produce  the  books,  &c.,  which 
they  had  done,  proceeds :  And  whereas  the 
said  John  Mann  being  desirous  of  effecting 
a  compromise  between  the  parties  to  said 
suit,  and  thus  end  the  controversy  between 
them  after  examining  the  papers  in  the 
cause,  and  making  a  partial  examination  of 
the  books,  &c.,  submitted  to  him  by  the  de- 
fendants, of  his  own  accord,  made  the  fol- 
lowing proposition  to  them,  to  wit:  That 
he  should  settle  the  account  required  by  the 

decree  aforesaid,  on  the  assumption 
420      that    the    plaintiff's    intestate,  *John 

G.  E.  Gary,  was  an  employee  of  the 
firm  carried  on  under  the  name  of  James 
Chieves;  and  in  settling  the  same  that  he 
should  take  the  balance  of  the  profits  of  the 
business  of  manufacturing  tobacco  in  each 
year  from  the  1st  of  January  1849  to  the  31st 
of  December  1858,  as  shown  by  **factory 
account"  and  **factory  balances,"  on  the 
books  of  said  firm,  without  computing  in- 
terest on  the  several  items  in  said  accounts, 
as  the  true  balance  of  said  business  for  each 
year,  strike  the  balance  on  the  31st  day  of 
December  of  each  year,  and  carry  one-fourth 
of  the  balances  to  the  credit  of  John  G.  B. 
Gary.  And  in  settling  the  said  Gary's  ac- 
count with  the  firm,  he  should  deduct  the 
amount  of  his  debits  for  each  year  without 
interest,  from  his  proportion  of  the  profits 
for  that  year :  the  balance  due  him  on  the 
31st  of  December  in  each  year  to  bear  in-^ 
terest  from  date  until  paid;  to  which  prop- 
osition the  parties  to  the  said  suit  agreed. 
Now,  therefore,  it  is  hereby  agreed  by  the 
parties  aforesaid,  that  the  said  Mann  shall 
settle  the  accounts  required  by  the  decree 
aforesaid  up  to  the  31st  of  December  1858 
(which  is  as  far  as  the  same  can  now  be 
settled)  upon  the  principles  proposed  by 
him,    and    report    the   same  to  the  court  as 
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the  basis  of  its  decree.  And  that  the  ac- 
counts from  the  31st  of  December  1858  to 
the  9th  of  January  1860,  the  day  of  Gary's 
death,  shall  be  hereafter  settled  and  reported 
on  the  same  principles.  And  the  said  par- 
ties agree  to  abide  by  the  settlement  to  be 
made  on  the  principles  aforesaid,  as  final 
and  conclusive  between  them,  and  to  per- 
form the  decree  or  decrees  that  may  be 
founded  thereon. 

On  the  6th  of  October  1860  Commissioner 
Mann  returned  his  report.  He  says  that 
after  a  careful  examination  of  the  papers 
in  the  cause,  and  a  partial  examination  of 
the  books,  &c.,  produced  before  him  by  the 
defendants,  he  submitted  to  the  par- 
421  ties  a  proposition  in  ^writing'  indicat- 
ing the  manner  in  which  the  accounts 
directed  by  the  decree  should  be  settled; 
which  was  accepted.  And  he  sets  it  out  as 
it  has  been  stated.  He  says  he  has  settled 
the  accounts  in  the  manner  agreed  on  by 
the  parties,  which  embraces  all  the  debits 
ag^ainst  Gary  from  the  1st  of  January  1849 
to  the  31st  of  December  1859,  on  which  day 
the  account  is  closed,  and  shows  a  balance 
due  John  G.  K.  Gary  by  the  defendants  of 
$55,281.50,  of  which  $38,117.73  is  principal, 
and  $17,163.77  is  interest. 

The  commissioner  reports  further — that 
the  profits  or  the  business  for  the  year  1859 
are  not  embraced  in  the  settlement,  because 
the  tobacco  manufactured  in  that  year  has 
not  yet  been  sold,  and  the  profits  are  not 
ascertained. 

On  the  books  of  the  firm  there  is  an 
account  headed  ** Adventure  to  Califor- 
nia," which  consists  of  tobacco  manufac- 
tured by  James  Chieves:  it  is  claimed  by 
the  plaintiff  that  the  profits  of  said  adven- 
ture are  included  in  the  terms  of  the  written 
agreement  hereinbefore  referred  to;  which 
is  denied  by  the  defendants.  The  commis- 
sioner expresses  no  opinion  upon  this  sub- 
ject, inasmuch  as  it  does  not  practically 
arise;  the  adventure  to  California  being 
yet  open.  It  is  reserved  as  a  matter  for  fu- 
ture consideration  upon  such  proofs  and 
arguments  as  may  be  offered  by  either 
party. 

The  cause  came  on  to  be  heard  on  the  21st 
of  November  1860  upon  the  papers  formerly 
read,  the  agreement  of  the  parties  and  the 
report  of  the  commissioner  made  in  pur- 
suance of  said  agreement,  to  which  there 
was  no  exception  ;  on  consideration  whereof 
the  court  confirmed  the  rep6rt,  and  decreed 
that  the  defendants  Chieves  and  Osborne 
should  pay  to  the  plaintiff,  Broocks  admin- 
istrator of  Gary,  the  sum  of  $55,281.50, 
422  with  interest  *on  $38,117.73,  part 
thereof,  from  the  31st  of  December 
1859  till  paid. 

And  the  court,  without  then  deciding  any- 
thing* in  relation  to  the  **California  Adven- 
ture,'* referred  to  in  the  report  of  the 
commissioner,  but  reserving  the  same  for 
future  consideration,  decreed  that  the  de- 
fendants render  before  one  of  the  commis- 
sioners of  the  court,  upon  the  basis  and 
according  to  the  principles  of  the  agreement 
of  the  parties  aforesaid,    an   account  of  the 


transactions  between  the  parties  not  em- 
braced by  the  former  report,  and  up  to  the 
9th  of  January  1860,  the  day  of  Gary's 
death. 

The  account  directed  by  the  decree  of  No- 
vember 21st  1860  not  having  been  taken,  the 
court  on  the  26th  of  November  1866  ordered 
that  one  of  the  commissioners  of  the  court 
should  proceed  to  take  it.  And  for  the 
better  taking  the  account  it  was  ordered 
that  the  defendants  produce  before  the  com- 
missioner, on  oath,  all  books  &c.  in  their 
possession,  that  may  be  necessary  to  enable 
the  commissioner  to  state  and  settle  the  ac- 
count. And  both  plaintiff  and  defendants 
submit  to  be  examined,  &c. 

In  May  1868  the  commissioner  made  his 
report,  by  which  he  reported  the  profits  of 
the  concern  of  Chieves  on  manufactured  to- 
bacco, for  the  year  1859,  at  $9,569.03;  of 
which  Gary's  estate  was  entitled  to  one- 
fourth,  $2,392.25.  In  his  report  he  says  on 
the  books  of  the  firm  there  is  an  account 
headed  ** Adventure  to  California,"  which 
consists  of  tobacco  manufactured  by  James 
Chieves.  It  is  claimed  by  the  plaintiff  that 
the  profits  in  said  adventure  are  included  in 
the  terms  of  the  written  agreement,  herein- 
before referred  to,  which  is  denied  by  the 
defendants.      The    commissioner   expresses 

no  opinion  upon  the  subject.  He 
423      however  makes   a  ^special  statement 

at  the  instance  of  the  plaintiff's  coun- 
sel, in  which  the  right  of  Gary  to  one-fourth 
of  the  profits  on  the  tobacco  entered  on  the 
books  as  the  California  Adventure  is  dis- 
cussed. 

As  to  this  **CalifQmia  Adventure,"  it 
appears  that  prior  to  1857  E.  J.  Hudson  had 
been  engaged  in  manufacturing  tobacco 
and  sending  it  to  California.  In  July  1857 
he  and  Chieves  and  Osborne  entered  into  a 
written  agreement,  by  which  he  sold  to 
them  his  brands  and  marks  used  by  him  in 
shipments  of  tobacco  to  California,  for 
which  they  were  to  pay  him  $5,000  in  two 
annual  payments  of  $2,500  each  from  the 
1st  of  January  1858,  provided  the  shipments 
to  California  should  make  a  net  profit  of 
that  amount.  Chieves  and  Osborne  were  to 
keep  an  account  of  said  business,  their 
statement  to  be  final ;  and  of  the  net  profits 
for  three  years  and  six  months,  if  any, 
Hudson  should  receive  one-third,  after  de- 
ducting the  amount  of  $5,000.  Chieves  and 
Osborne  for  manufacture  of  said  tobacco, 
were  not  to  charge  less  than  six  nor  more 
than  seven  cents  per  pound ;  and  this  charge 
to  include  sweetening  and  flavoring. 

Under  this  contract  the  firm  of  James 
Chieves  proceeded  to  manufacture  and  ship 
tobacco  to  California;  and  they  kept  a  sep- 
arate account  of  it  on  the  books  of  James 
Chieves,  under  the  title  of  ** Adventure  to 
California."  There  seems  to  be  an  entrj' 
of  a  small  sum  on  account  of  this  adventure 
in  1857  entered  on  the  factory  account ;  but 
that  account  did  not  show  the  profits  of  any 
tobacco  connected  with  this  adventure  for 
the  business  of  the  year  1858  or  1859.  And 
Chieves   and   Osborne   contended   that  this 
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tobacco  did  not  come  within  the  terms  of 
their  agreement  with  Broocks. 

The  defendants  excepted   to  the   report; 

but  the  only   material  exception   is    to  the 

rejection  of  a  credit  of  $2,500,   on  account 

of  the  depreciation  of  the  value  of  to- 

424  bacco  on  *hand  at  the  end  of  the  year 
1859.     This  the  commissioner  rejected 

as  not  sustained  by  the  evidence.  They 
also  excepted  to  the  special  statement. 

The  cause  came  on  again  to  be  heard  on 
the  5th  of  June  1868,  when  the  court  over- 
ruled the  exceptions,  and  confirmed  the 
report;  and  rendered  a  decree  in  favour  of 
the  plaintiff  against  the  defendants  for  the 
said  sum  of  $2,392.25,  with  interest  thereon 
from  the  1st  of  January  1861  till  paid. 

And  the  court  being  of  opinion  that  Gary 
was  entitled  to  one-fourth  of  the  profits  of 
the  tobacco  manufactured  by  the  firm  of 
James  Chieves  which  was  credited  on  the 
books  of  the  firm  to  **factory  accounts"  for 
1858  and  1859,  and  debited  to  the  accounts 
on  the  books  of  said  firm  headed  **  Adven- 
ture to  California"  1858  and  1859,  decreed 
that  the  defendants  render  before  the  com- 
missioner an  account  of  this  tobacco  so  as 
to  show  the  profits  on  it.  From  this  decree 
Chieves  and  Osborne  obtained  an  appeal  to 
the  District  court  of  appeals  at  Petersburg; 
when  so  much  of  the  decree  as  directed  an 
account  of  the  tobacco  referred  to  under  the 
head  of  Adventure  to  California  was  re- 
versed. And  thereupon  the  plaintiff  applied 
to  this  court  for  an  appeal,  which  was  al- 
lowed. 

J.  Alfred  Jones  and  Mann  &  Stringfellow, 
for  appellant. 

John  Lyon,  for  appellees. 

Anderson  J.  delivered  the  opinion  of  the 
court. 

By    the   admission   of  the  appellants,  in 
their  answers  to   plaintiff's  bill,  the  plain- 
tiff's intestate,  by  contract  with  the  firm  of 
James  Chieves,  was  entitled  to  receive  one- 
fourth  part    of  the  net  profit  realized. 

425  upon  *the  manufactured   tobacco,  for 
his  services,  in  lieu  of  a  fixed  salary. 

And  the  tobacco  which  was  manufactured 
for  the  California  adventure  by  the  firm, 
as  shown  by  the  entries  in  their  books,  was 
manufactured  in  the  same  way  all  the  rest 
of  their  tobacco  was,  and  by  the  firm,  under 
the  direction  and  management  of  the  said 
Gary,  and  necessarily  constitutes  a  part  of 
the  manufactured  tobacco,  in  the  profit 
upon  which  he  was  entitled  to  share,  there 
being  no  pretence  even  of  an  agreement  on 
his  part  to  except  it  from  the  contract.  The 
contract  of  the  appellees  with  Edward  J. 
Hudson,  to  give  him  one-third  of  the  net 
profits  on  the  tobacco  manufactured  for  the 
California  adventure,  although  enhancing 
the  cost  of  manufacture,  did  not  authorize 
them  to  impose  other  terms  upon  Gary, 
without  his  consent ;  and  could  not  deprive 
him  of  his  right  to  the  one-fourth  part  of 
the  net  profits  realized  upon  that  tobacco, 
he     never    having    surrendered    his    right 


thereto,  or  changed  his  contract  in  respect 
to  it.  Was  this  right  surrendered  by  his 
administrator,  the  appellant,  by  his  contract 
made  with  the  appellees,  pending  this  suit? 
This  is  the  main  question.  If  it  was  not 
surrendered,  the  intestate's  estate  is  still 
entitled  to  one-fourth  part  of  the  profits 
realized  by  the  firm  on  the  manufactured 
tobacco  shipped  to  California. 

There  is  no  express  stipulation  of  release 
or  surrender  in  the  contract.  And  it  can 
be  implied,  if  at  all,  only  from  the  direction 
to  take  the  balances,  as  shown  in  the  **fac- 
tory  account"  and  '^factory  balances,"  as 
the  true  balances.  If  that  lang'uage  restricts 
the  commissioner  to  the  entries  made  under 
those  heads  of  account,  and  forbids  the  cor- 
rection of  any  errors,  either  by  taking  from, 
or  adding  to,  or  chang-ing  the  balances 
shown  by  those  accounts,  as  written  up, 
(which  would  be  adhering  very  closely  to 
the  letter, )  such  restriction  could  only  apply 
to   the   account   for  1858  and  the  pre- 

426  vious  years.     It  could  *not,   and   does 
not,    apply    to  the  account    for    1859, 

which  had  not  been  closed  on  the  books. 
The  accounts  for  1858  and  the  previous 
years,  were  stated  and  rexx>rted  to  the  court, 
and  the  balances,  as  shown  in  ^^ factory 
account"  and  ** factory  balances,"  were 
taken  as  true,  and  showed  a  balance  in 
favor  of  the  plaintiff's  intestate  of  $55,281 
and  50  cents,  after  deducting  debits  of  1859. 
To  this  report  there  was  no  exception,  and 
the  same  was  confirmed  by  the  court ;  and 
the  above  balance  was  decreed  the  plaintiff; 
and  the  commissioner  was  directed  to  take 
an  account  of  the  transactions  between  the 
parties,  not  embraced  in  said  report,  up  to 
the  9th  of  January  1860,  upon  the  same 
principles  which  had  been  agreed  upon  for 
the  settlement  of  the  previous  account. 

Those  principles  were,  so  far  as  applica- 
ble to  the  statement  of  the  account  subse- 
quent to  1858,  that  the  plaintiff's  intestate 
should  be  treated  as  an  employee  of  the  firm, 
entitled  to  one-fourth  part  of  the  profits  on 
the  tobacco  manufactured,  and  that  his 
debits  for  the  year  1859,  which  had  not  been 
taken  from  the  balance  due  on  the  previous 
account,  if  any,  should  be  deducted,  with- 
out interest,  from  his  proportion  of  the 
profits,  to  the  close  of  the  year  1859 ;  the 
balance  to  bear  interest  until  paid.  These 
were  the  principles  upon  which,  by  the 
agreement,  the  previous  account  was  to  be 
settled.  And,  in  addition,  it  was  stipulated 
that  in  its  settlement  the  balances,  as  shown 
by  *' factory  account"  and  '^factory  bal- 
ances," should  be  taken  as  true.  But  such 
direction  could  not  be  applicable  to  the  ac- 
count for  1859,  because  confessedly  the 
accounts  for  that  year  had  not  been  written 
up,  and  the  balance  was  not  shown;  and 
therefore  could  not  be  taken  as  true. 

It  was  shown  by   "factory   account"    for 

the  year  1858,  that  the  manufactured  tobacco 

shipped    to   California   that   year,    cost  the 

firm   $29,423.38,    which   is  credited  to 

427  "factory  *account. "      But    no    credit 
is   given    for   the   profits   realized  on 

that  tobacco.     '^Factory   account"    is  cred- 
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ited  with  7  cents  a  pound.     But   that   entry 
vras  made   in    pursuance   of   the  agreement 
made    by    the    appellees    with    Hudson,    to 
vrhich   Gary    was   no  party ;  by  which  they 
bound  themselves  to  keep  an  account  of  that 
business  and   of   the   net   profits,   of  which 
Hudson  was  to   have   one-third.     They  also 
agreed  that  the   charge   for  manufacturing 
should  not  be   less   than   6  nor  more  than  7 
cents  a  pound,  which  should  include  sweet- 
ening and  flavouring.     The    langxiage    im- 
ports   that    it   was    the   estimated   cost    of 
manufacturing ;  and  according  to  the  weight 
of    evidence,    it   does    not   exceed  the  cost. 
Hut,  be  that  as  it  may,  they  could  not  limit 
the  profits  in  that   way,  so  as  to  impair  the 
rig^ht   of   Gary,    under  his  contract,  to  the 
one-fourth  part  of   the   actual  profits,  with- 
out his  consent.     It   was  binding  only  be- 
tween them   and   Hudson.     And   this  entry 
Tvas    necessary,    and    could  only  have  been 
intended   to   carry  out   their  contract  with 
Hudson.      Then,'  when   they   received    the 
returns  of  sales,  a  deduction   of  the  cost  of 
tHe    tobacco,    as  credited  to    **factory   ac- 
count,**   from    the    net   proceeds   of   sales, 
would   show    the    profit;  from    which   one- 
third,  which  they  agreed  to  give    Hudson, 
should  be  taken,  as  a  part  of  the  costs  to  the 
firm;    and  the  other  two-thirds  should   be 
credited  to  *  'factory  balances,  *  *  or  carried  to 
•*profit   and   loss,"    which  is  in  effect  the 
same ;  and   out   of  which,  as   the   profit   on 
manufactured   tobacco,    Gary,    by    his   ad- 
mitted contract,  was  entitled  to  one-fourth. 
But  the  factory   account   for  1858  did  not 
show  this  balance,    and   the  balance  shown 
by  it  was  to  be  taken    as   true.     If  no  sales 
had  been  made  of  this  year's  shipments,  or 
if  the  account  and  proceeds  of  sales  had  not 
been  received  by  the  close  of  the  year  1858, 
no  profit  had   been   realized  upon   this   to- 
bacco at  that   time ;  and  by  the  terms 
428      *of  the  agreement  with  Gary,  as  it  is 
set  out  by  the  appellees,  he  was  only 
entitled  to  a   share    of   the  profits  realized. 
And  no  entry  of  profits  could  be  credited  to 
** factory    balances*'    until  returns  were  re- 
ceived.    Until   then   Gary   was  not  entitled 
to  be    credited   with   his   share   of   the  net 
profits.     ** Factory  accounts"  is  not  credited 
with    the    shipments   until   December  1858, 
and  it  is  therefore    evident   that  the  profits 
could  not  be  realized  in  time  to  entitle  Gary 
to  a  credit   for   his    one-fourth   part  by  the 
31st  of  December   1858,    when    the  * 'factory 
account**  for   the    year   was   closed  on  the 
books.     No  profit   having   been  realized,  as 
late  as  the  31st  of  December  1858,  as  far  as 
this    record    shows,    the  "factory  account*' 
showed    the    true    balance    then   due  Garj'. 
But  that  could   not   preclude   him   from   re- 
ceiving his  share  in   1859,   or  subsequently, 
whenever  the  profits  were  realized. 

But  the  cost  of  tobacco  credited  to  "fac- 
tory account'*  is  debited  to  "adventure  to 
California ;"  and  as  the  returns  are  received, 
must  necessarily  be  credited  to  the  same. 
This  does  not  show  that  the  firm  in  making 
that  entry  intended  to  withhold  from  Gary 
his  share  of  the  net  profits,  or  to  deny  his 
right  to   it.     This    evidently   appears  from 


the  fact  that  the  entry,  upon  shipment  of 
1857,  to  California,  was  made  in  the  same 
way, and  one-third  of  the  net  profits  was  cred- 
ited to  Hudson,  and  one-fourth  of  the  two- 
thirds  was  credited  to  Gary.  And  if  so,  his 
administrator,  in  agreeing  to  take  the  bal- 
ances shown  by  "factory  account"  and 
"factory  balances"  as  true,  if  his  attention 
had  been  called  especially  to  the  entry 
aforesaid,  could  not  have  interpreted  it  as 
an  exclusion  or  denial  of  his  intestate's 
right  to  the  one-fourth  part  of  the  net 
profits  on  the  tobacco  shipped  to  California, 
when  the  returns  were  received  and  the 
profits  realized.  It  was  proper  that  this 
transaction  should  be  kept  separate  from 
other   transactions   of  the  factory,  in 

429  order  to  ascertain  ^Hudson's  share  of 
the  net  profits.  When  that  was  de- 
ducted, the  net  profit  of  the  firm  which 
remained  might  be  carried  back  to  "factory 
balance,**  and  thence  to  "profit  and  loss,** 
which  is  the  summing  up  of  the  balances 
of  all  the  accounts,  to  show  what  profits 
there  are  for  division ;  or,  to  avoid  that  cir- 
cuity, it  might  be  carried  directly  to  "profit 
and  loss,**  as  seems  to  have  been  done  with 
the  profit  on  the  shipment  to  California  in 
1857,  which  was  afterwards  divided,  and 
one-fourth  credited  to  John  G.  E.  Gary, 
who  was  then  living.  It  would  be  more 
regular,  after  the  amount  due  Hudson  was 
ascertained  and  deducted,  especially  if  Gary 
was  not  a  partner,  and  was  entitled  only  to 
a  share  of  the  profit  on  manufactured  to- 
bacco, to  carry  the  net  profit  of  the  firm 
(the  two-thirds)  to  factory  balance  account, 
and  to  credit  Gary,  to  the  debit  of  "factory 
balance,"  with  his  one-fourth  part  of  the 
profit,  and  carry  the  balance  to  "profit  and 
loss"  account,  to  be  divided  between  the 
members  of  the  firm.  And  the  administra- 
tor, when  making  this  agreement,  if  his 
attention  had  been  called  to  this  matter  at 
all,  may  well  have  concluded  that,  when 
the  profits  on  the  shipments  of  1858  to  Cali- 
fornia were  realized,  they  would  be  credited 
to  "factory,"  on  "factory  balance"  account. 
However  that  may  be,  there  is  nothing  in 
the  terms  of  his  agreement,  or  in  any  fair 
inference  therefrom,  to  inhibit  it.  Nor  does 
it  appear  that  it  was  the  intention  of  the 
administrator  by  this  contract  to  surrender 
his  intestate's  undoubted  right  to  share  in 
the  profits  realized  from  a  part  of  the  to- 
bacco, and  a  very  large  portion  of  it,  man- 
ufactured in  1858  and  1859.  Nor  is  such  the 
effect  of  his  contract. 

But,  if  the  clause  of   the   contract,  which 
we  have   been   considering,    could   be    con- 
strued as  restricting  the  plaintiff  to  the  bal- 
ance due   on   the   31st  of  December  1858,  as 
shown  by  "factory  account,"  and   as 

430  excluding   him   from  *a  share   of  the 
profits  on    the    manufactured    tobacco 

shipped  to  California  prior  to  that  date,  we 
think,  from  the  conduct  of  *  the  appellees 
and  all  the  circumstances  disclosed  by  the 
record,  that  it  was  a  deception  practiced 
upon  the  administrator;  and  that  in  con- 
senting to  said  contract,  he  was  not  aware 
that  it  was  liable  to  such  a  construction,  or 
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that  he  was  surrendering-  the  rig-ht  of  his 
intestate  to  one-fourth  part  of  the  profit 
realized  upon  any  part  of  the  tobacco  man- 
ufactured by  the  firm  under  his  direction 
and  management. 

Mr.  Osborne,  in  his  answer,  had  sworn 
that  the  firm  **opened  and  kept  upon  their 
books  a  *  factory  account,'  which  shows, 
correctly  and  compactly,  for  every  year,  the 
net  profits  realized  upon  manufactured  to- 
bacco, to  one-fourth  part  of  which  Gary 
was  entitled,  in  lieu  of  a  fixed  and  stated 
salary,  as  compensation  for  his  services." 
Upon  the  recommendation  of  the  commis- 
sioner, which  was  doubtless  influenced  by 
this  asservation  of  Osborne  in  his  answer — 
(for  he  says  he  had  carefully  examined  the 
papers  in  the  cause  before  he  recommended 
to  the  parties  the  terms  of  adjustment — 
thoug-h  he  had  only  partially  examined  the 
books  Ac.  of  the  firm) — the  said  recomm.en- 
datioxi  of  the  commissioner,  and  also  the 
representation  of  Osborne,  (which  was  not 
true,  if  it  excluded  the  profits  on  the  manu- 
factured tobacco  shipped  to  California, )  the 
administrator  acceded  to  the  recommenda- 
tion of  the  commissioner. 

The  administrator  was  entitled  to  a  full 
and  truthful  disclosure  from  the  appellees ; 
and  they  were  bound  by  the  sacred  obliga- 
tions of  trust  to  a  dead  man's  estate,  to 
make  a  truthful  disclosure.  It  was  made 
under  the  sanctity  of  an  oath;  and  the 
plaintiff,  upon  the  faith  of  it,  accepted  the 
terms  which  were  recommended.  It  will  be 
remembered  that  the  want  of  candor  in  other 
representation's  and  disclosures  was 
431  not  then  known.  The  *plaintiff's  in- 
testate had  died  suddenly,  and  left  no 
trace  or  evidence  of  his  relation  to  the  busi- 
ness of  James  Chieves,  or  of  his  just  de- 
mands against  the  firm.  They  refused  to 
allow  the  plaintiff  access  to  their  books, 
correspondence,  Ac,  to  obtain  information; 
but  undertook  to  give  him,  personally,  such 
information  as  they  chose.  And  he  had  to 
file  his  bill  in  chancery  against  them.  Mr. 
Osborne,  with  his  answer,  filed  an  account 
as  an  exhibit,  showing  a  balance  of 
$23,999.72,  of  which  he  says:  **This  re- 
spondent avers  that  said  account  is  a  true 
abstract  of  said  Gary's  account  on  the  books 
of  the  firm,  and  respectfully  submits  that 
the  plaintiff  is  not  entitled  to  any  further 
account,  and  certainly  is  not  entitled  to  the 
production  of  any  of  the  books  and  papers 
of  said  firm,  unless  he  can  by  proof  or  affi- 
davit lay  the  foundation  for  the  belief  that 
said  books  and  papers  would,  if  produced, 
establish  said  account  to  be  erroneous." 
Of  this  account  Mr.  Chieves  says:  "The 
account  filed  with  the  answer  of  the  defend- 
ant Osborne  is  made  up  from  the  books, 
and  is  a  true  and  correct  account  of  the 
credits  to  which  Gary  is  entitled,  and  of  the 
sums  of  money  with  which  he  should  be 
charged,  and.  shows  truly  the  balance  due 
him,  and  is  adopted  as  part  of  this  answer. " 
Yet  the  commissioner,  in  stating  an  account 
from  their  books,  shows  a  balance  of 
$55,281.50,  which  he  reports  to  the  court, 
and  which  is  confirmed   by  the  court,  with- 


out an  exception.  Afterwards,  in  the  state- 
ment of  the  subsequent  accounts,  Mr. 
Chieves  exhibits  an  account  of  the  transac- 
tions of  1859,  showing  no  profit,  but  a 
loss  of  $1,721.68  for  that  year.  Yet  the 
commissioner  reports  a  profit  of  $9,569.03, 
exclusive  of  the  profit  on  the  tobacco  shipped 
to  California,  which  is  confirmed  by  the 
court ;  and  we  think  correctly. 

If  these  exposures  had  been  made  before 
the  agreement  in  question  was  entered 
into  by  the  plaintiff,  they  would 
432  *have  been  sufficient  to  throw  him 
upon  his  guard.  But  they  were  not; 
and  he  having  no  evidence  in  his  posses- 
sion, and  relying  upon  the  appellees  for 
information,  if  they  misled  him  into  a  con- 
tract, by  uncandid  disclosures,  to  the  wrong 
and  injury  of  his  intestate's  estate,  the 
court  is  of  opinion  that  they  should  not,  in 
conscience  and  equity,  be  allowed  to  take 
advantage  of  it. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  Circuit 
court,  and  that  the  decree  of  the  District 
court,  so  far  as  it  reverses  it,  is  erroneous. 
I^et  the  decree  of  the  District  court,  so  far 
as  it  reverses  the  decree  of  the  Circuit  court, 
be  reversed ;  and  the  decree  of  the  Circuit 
court  be  affirmed;  and  the  cause  be  re- 
manded to  the  Circuit  court  of  Petersburg, 
for  further  proceedings  to  be  had  therein, 
in  conformity  with  this  opinion. 

Decree  of  District  court  of  appeals  re- 
versed. 


433         *Wrightsman  v.  Bowyer  &  al. 

March  Term,  1874,  Richmond. 

I.  Bonds.*— By  bond  dated  Jaly  7th  1863,  B  promises 
to  pay  to  W,  three  years  after  date,  $2,000  without 
Interest,  in  funds  current  in  the  State  of  Virginia, 
beinsr  money  borrowed.    Hbld: 
I.  Same— Parol  Bvldence.— Parol  evidence  is  admis- 
sible to  prove  the  consideration  of  the  bond  and 
the  character  of  the  contract, 
a.  Same— Same. t— The  evidence  showing  that  it  was 
a  contract  of  hazard,  and  that  the  parties  con- 
templated the  possibility,  though  not  the  proba- 
bility, of  the  failure  of  the  Ck>nfederacy,  and 
intended  that  the  bond  should  be  discharsred  in 
the  currency  in  use  when  it  fell  due.  W  is  entitled 
to  recover  the  value  of  $2,000  in  the  United  States 
currency  then  In  use  in  Virginia  on  the  day  it 
fell  due,  with  Interest  from  that  date,  and  no 
more. 

The  case  is  sufficiently  stated  by  Ander- 
son J.  in  his  opinion. 

Strouse  &  Marshall  and  Skeen  for  the  ap- 
pellant. 

Figgatt  for  the  appellees. 

Anderson,  J.  This  was  an  action  of  cove- 
nant, brought  upon  an  obligation  in  these 
words : 

^Bonds— Parol  Evidence.- See  Ruckman  v.  Lisrht- 
ner*8  Ex'or,  24  Gratt.  19.  and  note. 

tBonds— Confederate  Currency.— See  Rives  v.  Par- 
ish's Adm*r,  24  Gratt  125,  and  note,  and  Efflnsrer  v. 
Kenney,  24  Gratt  110.  and  note. 
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* 'Three  years  after  date  we  bind  our- 
selves, our  heirs,  Ac,  to  paj  to  Samuel  S. 
Wrightman  the  sum  of  two  thousand  dollars, 
ivithout  interest,  in  funds  current  in  the 
State  of  Virg-inia,  being  money  borrowed 
by  us  on  joint  account. 

434  *''As  witness  our  hands   and    seals 
this   7th   day  of  July,    one  thousand 

eight  hundred  and  sixty-three. 

(Signed)      **H.  W.  Bowyer.  [Seal.] 

^'Sam'lM.  Carper."    [Seal.] 

The  court  gave  judgment  for  $277.77, 
w^ith  interest  thereon  from  the  7th  of  July 
1866.  To  which  judgment  the  plaintiff  ob- 
tained a  supersedeas  from  one  of  the  judges 
of  this  court. 

Several  errors  are  assigned  in  the  petition. 
First,  setting  aside  the  verdict  of  the  jury 
of  the  9th  of  September  1871,  and  granting 
a  new  trial ;  second,  setting  aside  the  ver- 
dict of  the  jui^  of  the  6th  of  April  1872, 
and  granting  a  new  trial;  and  third,  in 
sustaining  the  demurrer  to  the  evidence. 
Xhe  grounds  of  the  two  first  assignments 
of  error  will  be  noticed  in  considering  the 
last — the  demurrer  to  the  evidence. 

The  court  does  not  seem  to  have  sustained 
the  demurrer.  On  the  contrary  it  gave 
judgment  for  the  lowest  alternative  assess- 
ment of  damages  by  the  jury.  The  question 
as  to  the  plaintiff's  right  of  recovery  was 
not  submitted  to  the  jury,  but  only  the 
assessment  of  damages,  in  case  the  court 
should  determine  the  law  in  favor  of  the 
plaintiff.  Upon  the  demurrer  the  court  was 
the  judge  both  of  the  law  and  the  facts, 
and  it  was  only  the  province  of  the  jury  to 
assess  the  damages.  Accordingly  the  jury 
found  the  damages  to  be  $2,000,  with  inter- 
est, Ac,  on  one  construction  of  the  con- 
tract, if  the  court  should  so  construe  it 
upon  the  evidence ;  upon  another  construc- 
tion of  the  contract,  if  the  court  should  so 
construe  it,  they  assessed  the  damages  at 
$277.77,  with  interest,  &c. ;  and  upon  an- 
other construction  of  the  contract,  if  the 
court  should  so  construe  it,  they  assessed 
the  damages  at  $1,360.50,  with  interest 
thereon  from  the  7th  of  July  1866  till 

435  payment.  This  verdict  seems  *to 
have  covered  the  whole  ground  of  con- 
tention, and  to  have  ascertained  what 
should  be  the  plaintiff's  recovery  in  dam- 
ages in  either  aspect  in  which  the  case 
might  be  viewed  by  the  court.  And  the 
court  being  of  opinion,  from  the  evidence, 
that  the  contract  was  entered  into  with  ref- 
erence to  Confederate  States  treasury  notes 
as  a  standard  of  value,  and  was  to  be  ful- 
filled and  performed  in  such  notes,  gave 
the  plaintiff  judgment  for  $277.77,  with 
interest,  according  to  the  finding  of  the 
jury  in  such  case.  And  it  now  devolves 
upon  this  court  to  determine  whether,  upon 
the  evidence  certified,  there  is  error  in  that 
judgment. 

If  the  bond  was  the  only  evidence  in  the 
record,  it  being  for  a  loan  of  money  at  a 
time  when  Confederate  money,  as  is  judi- 
cially known,  was  the  only  currency ;  and 
when  contracts  were  almost  universally 
made   with    reference  to  that  currency  as  a 


standard  of  value,  I  think  the  fair  presump- 
tion would  be  that  the  lending  of  Confed- 
erate money  was  the  consideration  of  the 
obligation  ;  that  the  contract  was  made  with 
reference  to  it  as  the. standard  of  value,  and 
that  it  was  payable  in  the  same  kind  of 
currency.  (See  Dearing  &  Rucker;  Miller 
and  Franklin  v.  The  City  of  L<ynchburg; 
Meredith  v.  Salmon;  Walker's ex'or v.  Page 
&  al.  ;  Hilb.  v.  Peytons ;  and  Calbraith  v. 
The  Porcelain  Earthenware  Co.)  And  if 
that  were  so,  I  should  not  be  disposed  to 
disturb  the  judgment  of  the  Circuit  court. 
But  I  think  the  parol  evidence  repels  that 
presumption.  It  shows  that  the  considera- 
tion of  the  obligation  for  $2,000,  payable  in 
three  years,  without  interest,  was  $2,500  in 
Confederate  treasury  notes;  from  which  it 
would  seem  that  Confederate  treasury  notes 
were  not  the  standard  of  value  to  which 
reference  was  had  in  the  contract.  It  is 
also  further  proved  that  it  was  the  in- 

436  tention  of  the   parties   to  fix  the  *day 
of  payment   so  remote  that  it  would 

not  fall  due  until  after  the  war;  and  that 
the  parties  considered  the  probabilities 
whether  it  would  be  payable  in  Confederate 
currency  or  not.  The  borrowers  calculated 
that  the  war  would  result  in  favor  of  the 
Confederate  States,  and  that,  although  it 
would  be  payable  in  a  better  currency,  it 
would  be  Confederate ;  but  that  if  it  did  not 
result  in  favor  of  the  Confederacy,  the  bond 
would  have  to  be  discharged  in  United 
States  currency.  This  they  did  not  think 
probable,  and  therefore,  as  they  were  get- 
ting $2,500  for  $2,000  without  interest  for 
three  years,  they  were  willing  to  run  the 
risk.  It  is  evident,  from  their  own  testi- 
mony, that  they  were  aware  of  this  risk, 
and  that  it  entered  into  their  calculations; 
and  that  they  contemplated  that  this  con- 
tingency might  arise,  in  which  the  obliga- 
tion they  were  assuming  might  have  to  be 
discharged  in  United  States  currency.  Thus 
they  made  a  contract  of  hazard  to  pay  $2,000, 
in  three  years,  without  interest,  not  in  gold, 
but  in  funds  current  at  the  maturity  of  the 
bond,  whether  those  funds  were  Confederate 
or  Federal  depending  upon  the  result  of  the 
war.  Such  I  think  is  evident  from  the  tes- 
timony of  the  obligors  themselves ;  and  it 
accords  with  the  testimony  of  the  obligee. 
He  did  not  know  what  would  be  current 
funds  after  the  war,  whether  Confederate 
or  Federal;  but  he  was  willing  to  run  the 
risk,  and  to  take  $2,000  in  whatever  funds 
were  current  when  the  bond  fell  due.  So 
that  I  am  obliged  to  regard  it  as  a  contract 
of  hazard,  the  risk  being  the  contingency, 
which  was  in  the  contemplation  of  both 
parties,  whether  the  war  would  result  for 
or  against  their  country.  Whether  such  a 
contract  was  lawful  and  could  be  enforced, 
whatever  might  be  my  opinion  if  it  were 
an  open  question,  I  deem  it  unnecessary  to 
say,  as,  since  the  decision  of  Boulware 

437  V.  *Newton,  it  has  not  been  regarded 
as   an    open    question,    that  decision 

having  been  followed  in  subsequent  cases, 
but  with  the  declaration  that  the  principle 
should  not   be   extended  in   its  application : 
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which  I  understand  to  mean  that  unless  it 
clearly  appears  that  the  parties  contracted 
with  reference  to  a  contingency  that  the 
war  should  result  in  the  overthrow  of  the 
Confederacy  and  the  destruction  of  its  cur- 
rency, and  the  substitution  of  United  States 
currency  instead,  and  that  it  was  contem- 
plated and  intended  by  the  parties  that  in 
such  event  the  contract  should  be  solvable 
in  United  States  currency,  the  principle  of 
Boulware  v.  Newton  should  not  be  applied. 
I  think  it  is  evident  in  this  case  that  it  was 
in  the  contemplation  of  the  parties  that 
such  a  contingency  might  arise,  and  that, 
in  that  event,  the  obligation  should  be  dis- 
charged in  the  funds  which  were  then  cur- 
rent, though  it  should  be  United  States 
currency. 

But  even  in  Boulware  v^  Newton  it  was 
not  held  that  the  obligor  should  pay  the 
face  of  the  bond.  Judge  Rives,  in  whose 
opinion  the  other  judges  concurred,  says: 
**It  would  be  scarcely  proper  at  this  time  to 
anticipate  and  prejudge  a  question  that 
may  hereafter  arise  out  of  the  obligation  to 
pay  in  *current  funds.'  This  is  a  grave 
question,  which  may  not  arise,  and  should 
not  be  decided  except  in  a  proper  case,  and 
upon  the  fullest  consideration.'*  Then 
Boulware  v.  Newton  does  not  go  so  far  as 
to  hold  that  upon  a  contract  payable  in 
'^current  funds*'  the  obligee  was  entitled  to 
recover  the  face  of  the  bond.  The  question 
is  raised  in  this  case  pointedly  by  the  ver- 
dict of  the  jury.  And  we  come  now  to  its 
consideration.  It  can  hardly  be  regarded 
as  an  open  question.  It  has  been  raised 
and  decided  by  this  court  in  two  cases,  and 
in  both   decided    the   same   way:  in  Beirne 

&c.  V.  Dunlap,  8  Leigh  514;  and  in 
438      the  recent   case   of  *Dungan   v.  Hen- 

derlite,  21  Gratt.  149.  The  former 
case  was  an  action  of  debt  upon  an  obliga- 
tion, dated  June  12,  1833,  to  pay  on  the  1st 
of  September  1834  **the  sum  of  $813.79,  in 
notes  of  the  United  States  bank  or  either 
of  the  Virginia  banks.*'  There  was  a  de- 
murrer to  the  declaration,  on  the  ground 
that  debt  would  not  lie.  This  court  held 
that  debt  would  not  lie  upon  the  obligation, 
and  that  the  demurrer  was  well  taken. 
Judge  Parker  said  that  a  contract  **to  pay 
$813.79  in  bonds  or  bank  paper  means  bonds 
or  notes  calling  for  that  sum.'*  "Paper," 
he  says,  **may  rise  or  depreciate  in  value 
before  the  day  of  payment ;  and  if  the  day 
passes  when  the  contract  is  to  be  fulfilled, 
the  measure  of  the  obligee's  rights  and  of 
the  obligor's  liabilities,  is  the  value  of  the 
notes  on  that  day,  to  be  ascertained  by  the 
verdict  of  a  jury,  and  awarded  in  damages. " 
Again:  ** Where  the  named  sum  is  to  be 
paid  in  any  determinate  quantity  of  a  col- 
lateral article,  subject  to  fluctuation  in  its 
market  price,  (and  what  was  more  so  than 
**current  funds'*  at  the  period  of  the  matur- 
ity of  this  obligation  and  since,  except 
Confederate  currencv  prior  to  the  overthrow 
of  the  Confederacy?)  the  value  of  that  arti- 
cle is  the  thing  due ;  and  as  it  may  be  more 
or  less  than  the  named  sum  for  which  the 
creditor    is    willing   to   take   the  article,  it 


must  be  estimated  in  damages  by  a  jury." 
Again  he  says:  "It  is  bank  paper  the 
obligors  engage  to  pay  and  the  obligee  to 
receive ;  and  if  it  is  not  paid  at  the  day,  it 
is  its  value  then  which  may  be  claimed  in 
damages. ' '  In  the  same  case  Judge  Tucker 
says:  "It  cannot  be  questioned  that  they 
might,  at  the  day,  discharge  the  note  by 
the  tender  of  notes  of  the  specified  banks  to 
the  nominal  amount,  however  depreciated 
they  might  be.  And  although  the  day  be 
past,  yet  the  creditor  can  only  demand  that 
to  which  he   is   entitled   by  the   con- 

439  tract.     What  was   the   contract?    *To 
pay  so  much   in   bank   notes    (in  this 

case  in  ^current  funds').  Suppose  them 
depreciated  one-half.  Then,  if  they  had 
been  paid  at  the  day,  he  would  have  re- 
ceived the  value,  only  $406.89.  And  if  so, 
the  failure  to  pay  then  was  an  injury  to 
him  of  that  amount,  and  no  more."  What 
is  meant  by  the  phrase  "current  funds"  in 
this  obligation?  I  think  it  means,  obviously, 
the  paper  circulation,  whatever  it  might 
be,  as  contradistinguished  from  specie. 
Judge  Staples,  in  Meredith  &  als.  v.  Sal- 
mon, says:  "A  contract  of  this  sort  is  sub- 
stantially the  same  as  a  contract  to  pay  in 
Confederate  States  notes.  21  Gratt.  762-768. 
The  written  contract,  or  obligation  in  that 
case,  was  to  pay  in  "current  funds." 

In  Dungan  v.  Henderlite,  supra,  the 
obligation  was  for  $800,  payable  twelve 
months  after  date  in  the  "currency  of  Vir- 
ginia and  North  Carolina  money."  Judge 
Christian,  who  delivered  the  opinion,  in 
which  all  the  other  judges  concurred,  says : 
"It  was  substantially  a  contract  to  pay 
Virginia  and  North  Carolina  bank  notes  to 
a  certain  specified  amount,  expressed  in 
words  as  appropriate  as  any  other,  to  signify 
how  much  bank  paper  was  to  be  paid,  and 
is  equivalent  to  an  engagement  to  pay  bank 
notes  amounting  to  $800,  or  so  many  bank 
notes  as  on  their  face  will  nominally  make 
that  sum."  In  that  case  the  whole  court 
held  that  an  action  of  debt  could  not  be 
maintained  on  the  obligation.  And  the 
principle  decided  in  Beirne  v.  Dunlap,  which 
is  much  relied  on  in  the  opinion,  is  re- 
affirmed. Judge  Christian  further  says :  "I 
am  of  opinion  that  in  this  case  the  obliga- 
tion of  the  defendant  was  to  pay,  and  of 
the  plaintiff  was  to  receive,  Virginia  and 
North  Carolina  State  bank  notes,  and  the 
commodity  being  of  a  determinate  quantity, 
subject  to  fluctuation  in  its  market  price, 
the  value  of  that  currency  is  the  thing  that 
is  due,  and  that  can  only  be  estimated  in 
damages  by  a  jury." 

440  *It  seems  to  me  that  under  these  two 
decisions   of   this  court  the  principle 

ought  no  longer  to  be  questioned,  and  that 
it  should  be  regarded  as  res  ad  judicata.  To 
hold  that  the  obligee  is  entitled  to  recover 
the  face  of  the  bond  in  this  case  would  be 
to  go  beyond  what  was  held  in  Boulware  v. 
Newton,  and  to  overturn  the  decisions  of 
this  court  in  the  two  cases  which  I  nave 
cited.  If  the  principle  of  those  cases  is  ap- 
plied to  this,  the  obligee  was  entitled  to 
recover   only    the   value   of  $2,000  in  funds 
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current  at  the  maturity  of  the  obligation ; 
and  the  verdict  of  the  jury  has  ascertained 
that  to  be  $1,360.54.  The  value  of  that  cur- 
rency has  been  fluctuating'  from  that  day 
to  this,  but  has  been  appreciating  until  it 
approximates  the  gold  standard.  To  give 
a  judgment  now  for  the  face  of  the  bond, 
though  it  might  be  satisfied  in  legal  tenders, 
would  be  to  give  the  obligee  more  than  his 
contract  entitled  him  to,  and  would  impose 
a  heavier  liability  on  the  obligors  than  their 
contract  imposes;  because  on  the  day  when 
this  obligation  fell  due  **current  funds,** — 
that  is.  United  States  currency,  which  was 
current  funds  in  Virginia, — legal  tenders 
and  all  were  at  such  a  depreciation  that 
$2,000  in  such  currency,  according  to  the 
verdict  of  the  jury,  was  worth  only  $1,360.54. 
And  if  $2,000  in  currency  was  not  paid  at 
the  day,  in  the  lang^iage  of  Judge  Parker, 
'^it  is  its  value  then  which  may  be  claimed 
in  damages," — which,  we  have  seen,  is 
$1,360.54.  And  in  the  lang^iage  of  Judge 
Tucker,  in  the  same  case,  **the  failure  to 
pay  then  was  an  injury  to  him  (the  obligee) 
of  that  amount,  and  no  more;*'  which  is 
reiterated  by  Judge  Christian,  for  the  whole 
court,  in  Dungan  v.  Henderlite,  supra.  I 
am  of  opinion,  therefore,  both  upon  reason 
and  authority,  that  the  judgment  should 
have  been  for  $1,360.54. 

For  the  same  reasons  I  think  there 

441  was  no  error   in  *the  judgment  of  the 
court,  setting   aside   the  two  previous 

verdicts  and  granting  the  defendants  new 
trials. 

Upon  the  whole  I  am  of  opinion  to  reverse 
the  judgment  of  the  Circuit  court,  and  to 
gfive  judgment  for  the  plaintiff  for  $1,360.54, 
to  be  discharged  in  gold  or  its  equivalent 
in  United  States  currency  constituting  a 
legal  tender  for  payment  of  debts,  with  in- 
terest from  the  7th  day  of  July  1866  till  pay- 
ment. 

Moncure,  P.,  and  Christian,  J.,  concurred 
with  Anderson,  J.,  in  reversing  the  judg- 
ment; but  they  would  have  given  a  judg- 
ment for  the  whole  amount. 

Staples  and  Bouldin,  Js.,  concurred  in 
the  opinion  of  Anderson,  J. 

The  judgment  was  as  follows: 

The  court  having  maturely  considered  the 
transcript  of  the  record  of  the  judgment 
aforesaid  and  the  arguments  of  counsel,  is 
of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  judgment 
of  the  said  Circuit  court  is  erroneous: 
Therefore  it  is  considered  that  the  same  be 
reversed  and  annulled,  and  that  the  plaintiff 
in  error  recover  against  the  defendants  in 
error  his  costs  by  him  expended  in  the  pros- 
ecution of  his  writ  of  error  and  supersedeas 
aforesaid  here;  and  this  court  proceeding 
to  render  such  judgment  as  the  said  Circuit 
court  ought  to  have  rendered,  it  is  further 
considered,  that  the  plaintiff  recover  against 
the  defendants  thirteen  hundred  and  sixty 
dollars  and  fifty-four  cents,  with  interest 
thereon,  to  be  computed  after  the  rate  of  six 
per  centum  per  annum,  from  the  7th  day  of 
July    1866    till    payment;    to    be    dis- 

442  charged  in  gold   or  its  equivalent  *in 


United  States  currency  constituting  a 
legal  tender  for  the  payment  of  debts,  and 
his  costs  by  him  about  his  suit  in  this  be- 
half expended  in  the  said  Circuit  court. 

Judgment  reversed. 


443  *Burweirs  Ex'or  v.  Lumsden  &  als. 

March  Term,  1874.  Richmond. 

[18  Am.  Rep.  648.] 

Absent,  Bouldin,  J.* 

I.  Dower  ReHnquUhed— Coosl(lenition.t— It  is  settled 
law  in  this  State— that  if  a  married  woman  relin- 
quishes her  claim  for  dower  on  the  faith  of  a 
settlement  or  other  property  made  by  her  husband, 
or  even  if  she  make  a  relinqoishment  under  a 
mere  promise  that  other  property  shall  be  settled 
upon  her  as  a  compensation,  in  either  case  such 
settlement  in  her  favour  will  be  held  ffood  to  the 
extent  of  a  Just  compensation  for  the  interest  so 
relinquished. 

a.  Same— Same.— If  the  value  of  the  property  exceeds 
the  value  of  the  dower  or  other  interest  relin- 
quished by  the  wife,  the  deed  will  be  vacated  as  to 
the  excess,  and  supported  as  to  the  residue. 

3.  Same— Sane.— In  the  absence  of  fraud,  the  settle- 
ment will  not  be  disturbed  unless  it  manifestly 
appears  to  be  frrossly  excessive. 

In  1844  John  S.  Burwell,  of  Franklin 
county,  was  largely  indebted,  and  among 
other  debts  he  owed  there  was  a  note  dis- 
counted at  a  bank  in  Danville  for  about 
$10,000,  on  which  there  were  a  number  of 
endorsers.  On  the  2d  of  October  of  that 
year  he  made  a  deed,  by  which  he  conveyed 
a  large  tract  of  land  on  which  he  lived, 
some  slaves  and  other  personal  property,  to 
Moses  6.  Carper,  in  trust  to  secure  these 
endorsers.  And  on  the  same  day,  in  con- 
sideration   that   his   wife,    Eliza    M. 

444  *Burwell,    joined    him    in    the    deed, 
he   conveyed  to  A.  L.  Burwell  and  K. 

W.  Burwell  four  slaves,  several  horses,  all 
the  crops  growing,  his  household  furniture, 
farming  implements,  cattle  and  sheep,  and 
the  interest  of  Mrs.  Burwell  in  her  father's 
estate,  in  trust  for  her  separate  use.  When 
these  deeds  were  made,  all  the  endorsers  on 
said  note  but  Joseph  Rives  were  present, 
having  been  requested  to  be  present  by  Mr. 
Burwell ;  and  they  appear  to  have  approved 
the  provision  made  for  Mrs.  Burwell. 

The  trustee  Carper  proceeded  to  sell  the 
property  conveyed  to  him,  when  the  land 
sold  for  $11,761.54.  Of  this  sum  $5,993.03 
was  applied  to  satisfy  a  previous  lien  on 
the  property  to  Wm.  W.  Burwell,  leaving 
the  sum  of  $5,993.03  to  be  applied  to  pay  the 
debt  to  the  bank.  Whether  or  not  this  prior 
lien  had  preference  to  Mrs.  Burwell' s  right 

*He  had  been  counsel  in  the  cause. 

tDower  Relinquished— Consideration.— See  Taylor  v. 
Moore,  2  Rand.  668:  Harvey  v.  Alexander.  1  Rand. 
219;  Qaarles  V.  tiacy.  4  Munf.  261:  Blanton  v.  Taylor, 
Gilmer  209;  Lee  v.  Bank  U.  S.,  9  Leisrh  200;  Harrison 
V.  Carroll,  U  Leiffh  484;  W.  &  M.  College  v.  Powell, 
12  Gratt  372;  Davis  v.  Davis,  26  Gratt.  500. 
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of  dower  in  the  land  seems  to  have  been 
doubtful,  and  there  is  nothing-  in  the  record 
to  settle  the  doubt. 

In  April  and  May  1853  two  suits  were  in- 
stituted in  the  circuit  court  of  Franklin 
county ;  one  of  them  by  John  W.  I/Umsden 
and  the  other  by  Joseph  Rives,  ag-ainst  John 
S.  Burwell,  Mrs.  Burwell,  and  her  trustees 
and  others,  in  which  the  plaintiffs  claimed 
as  creditors  of  John  S.  Burwell,  and  insisted 
that  the  settlement  upon  Mrs*.  Burwell  was 
excessive ;  and  they  asked  that  the  excess 
over  a  fair  settlement  might  be  ascertained 
and  subjected  to  satisfy  their  debts. 

The  parties  answered;  and  in  October 
1857  the  court  made  a  decree  directing  a 
commissioner  to  take  an  account  of  the 
value  of  the  property  settled  on  Mrs.  Bur- 
well by  the  deed  of  October  2d  1844  at  the 
date  of  said  deed ;  and  also  the  value  of  her 
contingent  right  of  dower  in  the  land  con- 
veyed to  Carper  at  the  same  date. 

There  were  a  number  of  witnesses 

445  introduced  by  the  *plaintiffs  to  prove 
the  value  of  the   property   settled  on 

Mrs.  Burwell,  and  what  would  be  a  reason- 
able rent  of  the  land ;  and  G.  W.  Burwell 
was  examined  by  the  defendants.  The 
character  of  this  testimony  is  sufficiently 
stated  in  the  opinion  of  Judge  Staples.  The 
commissioner,  Hugh  Nelson,  made  his  re- 
port, in  which  he  fixed  the  value  of  the 
property  settled  on  Mrs.  Burwell  at  $1,515 ; 
and  if  the  lien  on  the  land  in  favour  of 
Wm.  W.  Burwell  had  priority  to  Mrs.  Bur- 
well's  right  of  dower,  he  estimated  her  con- 
tingent right  of  dower  at  $1,026.78;  but  if 
it  did  not  have  priority,  her  right  of  dower 
at  the  date  of  the  deed  was  $2,093.52. 

The  plaintiffs  filed  exceptions  to  the 
report,  some  of  which  were  sustained  by 
the  court,  and  a  statement  made  according 
to  the  directions  of  the  court  fixed  the  value 
of  the  property  settled  upon  Mrs.  Burwell 
at  $4,027.75. 

The  cause  coming  on  to  be  heard  on  the 
18th  of  May  1869,  the  court  held  that  as  to 
the  excess  of  the  value  of  the  property  settled 
upon  Mrs.  Burwell  above  the  value  of  her 
contingent  right  dower,  it  was  liable  to  sat- 
isfy the  debts  due  to  the  plaintiffs,  and 
being  more  than  sufficient  for  this  purpose, 
a  decree  was  rendered  in  their  favour 
against  the  administrator  of  Mrs.  Burwell, 
for  the  amount  due  them. 

Whilst  these  cases  were  going  on,  there 
was  an  injunction  by  Mrs.  Burwell  against 
the  service  of  an  execution  upon  certain 
slaves  in  her  possession,  issued  by  Rives, 
and  a  cross-bill  by  Rives.  They  are  suffi- 
ciently stated  in  the  opinion  of  Judge 
Staples. 

Upon  the  application  of  Mrs.  Burwell' s 
administrator  an  appeal  from  the  decree 
was  awarded. 

Early,  for  the  appellant. 

Jones  &  Bouldin,  for   the  appellees. 

446  *Staples,  J.  The  principal  question 
in  this  case  for  our   determination   is 


as  to  the  validity  of  the  settlement  made  by 
John  S.  Burwell  in  favor  of  his  wife  under 
the  deed  of  the  2d  of  October  1844.  It  is 
insisted  that  this  settlement  was  excessive; 
that  the  property  conveyed  for  Mrs.  Bur- 
well's  benefit  was  far  beyond  the  value  of 
the  dower  interest  relinquished  by  her;  and 
to  that  extent  at  least  is  fraudulent  and 
void.  I  do  not  understand  it  is  seriously 
maintained  that  any  actual  fraud  was  per- 
petrated in  the  execution  of  the  deed ;  but 
that  Mrs.  Burwell  received  largely  more 
than  an  equivalent  for  her  contingent  in- 
terest in  her  husband's  estate,  and  that  to 
the  extent  of  this  excess  she  or  her  estate  is 
liable  to  the  creditors  of  her  husband. 

Before  examining  the  evidence  upon  this 
point  it  may  be  proper  to  consider  very 
briefly  the  principles  of  law  applicable  to 
settlements  of  this  character. 

It  may  be  regarded  as  well  settled  in  this 
State,  that  if  a  married  woman  relinquishes 
her  claim  for  dower  on  the  faith  of  a  settle- 
ment of  other  property  made  by  her  hus- 
band, or  even  if  she  make  a  relinquishment 
under  a  mere  promise  that  other  property 
shall  be  settled  upon  her  as  a  compensation, 
in  either  case  such  settlement  in  her  favor 
will  be  held  good  to  the  extent  of  a  just 
compensation  for  the  interest  so  relin- 
quished. If  the  value  of  the  property  settled 
exceeds  the  value  of  the  dower  or  other  in- 
terest relinquished  by  the  wife,  the  deed 
will  be  vacated  as  to  the  excess  and  sup- 
ported as  to  the  residue.  Taylor  v.  Moore, 
2  Rand.  563 ;  William  and  Mary  College  v. 
Powell,  12  Gratt.  372-'85.  In  considering 
what  is  a  proper  provision  for  the  wife  in 
such  cases,  a  court  of  equity  will  not  enter 
into  a  strict  calculation  of  the  value  of  the 
settlement  as  compared  with  the  property 
or  interests  relinquished.  It  is  sufficient 
that  the  provision  does  not  appear  to  be  un- 
reasonably excessive. 
447  *In  Ward  v.  Shallet,  2  Vesey  sr.  16, 

L/ord  Hardwicke  said,  the  settlement 
would  be  good  against  the  husband's  cred- 
itors, unless  proved  vastly  to  exceed  the 
consideration,  so  that  from  the  inadequacy 
a  collusion  or  fraud  was  intended.  In  1 
Roper's  * 'Husband  and  Wife,"  327,  the 
rule  is  thus  expressed:  ''What  is  a  reason- 
able proportion  or  value  between  the  thing- 
given  or  paid  and  that  settled  in  consider- 
ation of  it  by  the  husband,  is  a  calculation 
and  result  dependent  upon  each  case  in 
connection  with  collateral  circumstances. 
The  question  is  incapable  of  a  general  defi- 
nite answer.  *  ♦  ♦  ♦  This  alone  can  be 
affirmed,  that  if  the  settlement  be  just  in 
general,  the  court  does  not  weigh  with  ex- 
actness the  particular  advantage  g-ained  on 
the  one  side  or  the  other;  but  that  if  the 
disproportion  be  so  great  as  would  strike 
any  man  of  common  sense  with  the  inade- 
quacy between  the  settlement  and  the  price 
given  for  it,  then  such  circumstance  will 
raise  a  presumption  of  fraud  so  violent  as 
to  vitiate  the  transaction  and  let  in  the 
creditors. ' ' 

In  Taylor  v.  Moore  Judge  Green  said,  if 
there  was  no  ground   to   impute  fraud,  the 
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transaction  might  be  favored  so  far  as  not 
to  weigh  nicely  the  respective  values  of  the 
things  given  and  received,  unless  the  in- 
equality was  so  great  as  in  itself  to  amount 
to  evidence  of  fraud.  Judge  Coalter  ex- 
pressed the  opinion  that,  in  view  of  the  loss 
and  sacrifice  attending  sales  of  real  estate 
subject  to  the  wife's  claim  for  dower,  the 
husband  can  well  afford  to  give  a  full  price 
for  the  relinquishment,  and  a  jury  or  a 
commissioner,  as  the  case  may  be,  ought  to 
do  the  same. 

"What  is  the  value  of  the  wife's  contingent 
right  of  dower,  the  husband  being  still 
alive,  is  difficult  to  determine  with  anything 
like  accuracy  in  any  case.  It  must  depend 
upon  the  condition  and  qualities  of  the 
estate ;  the  ages  of  the  husband  and  wife 
respectively — their  health  and  expectancy 
of  life.  No  fixed  rule  can  be  laid 
448  *down  on  the  subject..  The  most  that 
can  be  said  is,  that  in  the  absence  of 
fraud  the  settlement  will  not  be  disturbed 
unless  it  manifestly  appear  to  be  grossly 
excessive. 

In  the  present  case  the  question  of  actual 
fraud  may  be  thrown  out  of  view.  There 
is  not  the  slightest  ground  for  imputing  it 
to  either  of  the  parties  concerned  in  the 
transaction.  Let  us  see,  then,  whether 
there  was  any  such  gross  inequality  in  the 
settlement  as  to  call  for  the  interference  of 
a  court  of  equity  in  behalf  of  the  creditors. 
The  settlement  was  made  in  October  1844. 
Mrs.  Burwell  was  then  fifty-four  years  old, 
and  Mr.  Burwell  about  sixty-eight.  His 
death  occurred  in  1854,  hers  in  1869;  so  that 
she  survived  him  about  fifteen  years.  Her 
dower  interest  in  the  lands  sold  for  the  ben- 
efit of  the  creditors  is  estimated  by  the 
commissioner  at  a  fraction  less  than  two 
thousand  dollars.  The  property  settled  upon 
her  by  way  of  compensation  for  this  inter- 
est consisted  of  three  slaves :  one  of  them, 
an  old  man,  with  a  fractured  skull,  proved 
to  be  an  incumbrance ;  a  small  girl  of  very 
little  value ;  and  a  woman  not  estimated  by 
any  one  as  worth  more  than  four  or  five 
hundred  dollars.  There  was  also  a  lot  of 
farming  implements  and  household  furni- 
ture, very  much  used  and  obviously  worth 
but  little;  a  number  of  old  and  worthless 
horses,  besides  sheep  and  cattle ;  and  a  small 
supply  of  farm  products  for  the  use  of  the 
family.  If  this  property,  instead  of  being 
conveyed  to  Mrs.  Burwell,  had  been  sold 
under  execution  for  the  benefit  of  the  cred- 
itors, it  is  more  than  probable  it  would  not 
have  realized  the  estimate  placed  upon  it 
by  the  commissioner.  That  officer,  a  very 
intelligent  lawyer,  and  afterwards  judge  of 
the  County  court  of  Franklin,  having  all 
the  witnesses  before  him,  and  perfectly 
competent  to  form  a  correct  estimate 
449  of  their  *capacity  and  intelligence, 
came  to  the  conclusion  that  the  settle- 
ment was  not  excessive. 

There  is  another  circumstance  which 
strongly  shows  the  value  placed  upon  the 
property  at  the  time  by  persons  interested 
to  know  and  competent  to  form  a  correct 
conclusion   upon    this   subject.     The  entire 


arrangement  was  made  with  the  knowledge 
ahd  consent  of  Mr.  Burwell 's  securities, 
bound  for  him  to  a  large  amount — much 
larger  than  his  estate  was  ever  expected  to 
pay.  They  were  present,  with  one  excep- 
tion, when  the  relinquishment  by  Mrs.  Bur- 
well took  place  and  the  settlement  was  made 
for  her  benefit.  They  were  invited  to  attend 
on  that  occasion.  The  entire  transaction 
was  conceived  and  consummated  in  their 
interests  and  for  their  advantage;  and  it  is 
very  difficult  to  believe  they  would  ever 
have  assented  to  it  if  the  settlement  was  so 
grossly  excessive  as  is  now  represented. 

The  arrangement  was  not  only  sanctioned 
by  the  securities,  but  it  seems  that  the 
creditors  did  not  interpose  any  objection — 
at  least  none  of  them  made  any  complaint 
until  nearly  ten  years  after,  when  these 
suits  were  instituted.  The  witnesses  were 
examined  in  1856  or  1857,  more  than  twelve 
years  after  the  date  of  the  transaction. 
They  were  called  on  to  testify  as  to  matters 
about  which  they  could  not,  in  the  nature 
of  things,  be  very  accurately  informed — the 
value  of  property  the  greater  portion  of 
which  had  perished  or  had  been  long  before 
consumed. 

I  think  the  commissioner  was  entirely 
correct  in  declaring  that  the  witnesses  for 
the  plaintiff  did  not  show  such  a  knowledge 
of  the  property  as  entitled  their  testimony 
to  much  weight.  In  view  of  all  the  cir- 
cumstances, wthout  attempting  to  discuss 
in  detail  the  testimony  of  the  witnesses  or  to 
reconcile  their  conflicting  views,  I  am  sat- 
isfied the  evidence  is  not  sufficient  to 
450  impeach  the  *settlement  of  1844,  either 
as  fraudulent  or  as  being  grossly  in 
excess  of  the  interest  surrendered  by  Mrs. 
Burwell. 

In  regard  to  the  distributive  interest  of 
Mrs.  Burwell  in  her  father's  estate,  also  in- 
cluded in  the  deed  of  settlement,  it  consisted 
of  two  very  infirm  slaves,  proved  to  be  worth 
about  five  hundred  dollars.  If  this  interest 
could  be  regarded  as  a  part  of  Mr.  Burwell 's 
estate  at  the  time  the  deed  was  made,  it  is 
very  questionable,  to  say  the  least,  whether, 
with  the  other  property,  it  would  render  the 
settlement  so  excessive  as  to  justify  the  in- 
terposition of  the  courts.  But,  throwing 
tftis  out  of  view,  it  is  clear  that  at  the  time 
of  the  execution  of  the  deed  these  slaves 
had  not  been  reduced  into  the  possession  of 
Mr.  Burwell,  and  it  was  very  doubtful  if 
they  ever  would  be.  They  were  then  under 
the  control  of  the  administrator  for  the 
purpose  of  paying  the  debts  of  his  intestate 
with  their  hires,  and  no  distribution  ever 
in  fact  took  place  until  1852;  eight  years 
after  the  settlement. 

It  is  very  obvious  that  these  negroes 
could  not,  in  any  view,  have  constituted  an 
adequate  provision  for  Mrs.  Burwell;  and 
a  court  of  equity  would  not  only  not  have 
aided  the  creditors  in  getting  possession  of 
them,  but,  considering  the  old  age  of  Mr. 
Burwell  and  his  insolvent'  condition,  it 
would  have  interfered  in  the  wife's  behalf 
and  required  their  settlement  upon  her  and 
for  her  exclusive  use  and  benefit. 
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For  these  reasons  they  are  not  to  be  treated 
as  belonging  to  Mr.  Burwell's  estate,  and 
ought  not  to  be  taken  into  consideration  in 
estimating  the  value  of  the  property  re- 
ceived by  Mrs.  Burwell  under  the  deed  of 
settlement. 

It  only  remains  to  bestow  a  very  brief 
consideration  upon  the  cross  bill  of  the 

451  appellee,     Rives.       A    statement   *of 
facts  is,  however,  first  necessary  to  a 

proper  understanding  of  the  matter.  Mr. 
Burwell,  in  the  deed  executed  by  him  for 
the  benefit  of  his  sureties,  included  two 
slaves.  These  slaves  were  sold  by  the  trus- 
tee in  1845,  purchased  by  Wiley  P.  Woods, 
and  left  by  him  with  the  family  of  Mr. 
Burwell.  In  1851  he  (Woods)  conveyed  them 
to  trustees  for  Mrs.  Burwell's  benefit;  and 
they  remained  in  her  possession  until  1859, 
when  the  appellee.  Rives,  caused  an  execu- 
tion to  be  levied  upon  one  of  them.  Mrs. 
Burwell  thereupon  obtained  an  injunction 
to  the  sale.  Rives  filed  an  answer,  and  in 
October  1860  exhibited  his  cross  bill  im- 
peaching Mrs.  Burwell's  title,  and  claiming 
that  while  these  slaves  were  nominally  pur- 
chased by  Wiley  P.  Woods,  they  were  paid 
for  with  money  furnished  by  Mr.  John  S. 
Burwell.  No  process  was  ever  issued  upon 
this  bill,  no  answer  was  ever  filed,  and  in- 
deed nothing  was  ever  done  to  mature  it  for 
a  hearing;  and  yet  the  judge  of  the  Circuit 
court,  by  his  decree  of  October  1869,  dis- 
solves Mrs.  Burwell's  injunction  and  dis- 
misses her  bill  with  costs,  and  also  awards 
to  Rives' s  estate  the  costs  of  the  cross  bill. 
The  decree  is  erroneous  in  both  respects. 

It  must  be  remembered  that  Mrs.  Burwell 
was  in  possession  of  these  slaves  from  the 
year  18^  to  the  year  1859 ;  and  neither  Rives 
nor  Ivumsden,  so  far  as  this  record  discloses, 
ever  suggested  fraud  in  the  purchase  under 
which  he  claimed.  No  reference  is  made  to 
the  matter  in  either  of  the  bills  filed  by 
them  in  1853,  although  they  appear  to  have 
investigated  and  impeached  every  transac- 
tion relating  to  property  or  money  with 
w^hich  Mrs.  Burwell  was  in  any  manner 
even  remotely  connected.  The  excuse  given 
by  Rives  for  his  delay  is  altogether  insuffi- 
cient. It  is  impossible  he  could  have  sup- 
posed the  slaves  were  the  property  of  Wiley 
Woods ;  because  they  were  never  in  the 

452  possession  of  the  latter ;  *and  the  deed 
on  record  for  eight   years   previously, 

made  it  manifest  they  were  claimed  by  Mrs. 
Burwell  as  her  property  exclusively. 
Strange  to  say,  after  Rives,  according  to 
his  own  showing,  had  obtained  all  neces- 
sary information  upon  the  subject,  he  never 
moved  to  dissolve  the  injunction ;  nor  did 
he  ever  take  the  first  step  in  the  prosecution 
of  his  cross  suit. 

Both  of  these  cases  seem  to  have  been  for- 
gotten and  abandoned,  as  nothing  was  ever 
done  in  either  of  them  until  they  were 
brought  into  the  decree  of  1869.  The  only 
solution  of  this  conduct  is,  that  Rives  was 
probably  satisfied  he  could  not  maintain  his 
pretension,  and  that  he  could  more  safely 
attack  the  settlement. 

I  am  satisfied  that   these  slaves  were  not 


paid  for  by  John  S.  Burwell.  He  was  at 
that  time  utterly  insolvent;  he  had  fairly 
devoted  all  his  property  to  his  creditors,  and 
it  is  difficult  to  see  how  he  could  have  raised 
the  necessary  means  to  make  the  purchase.  • 
The  explanation  made  by  one  of  the  wit- 
nesses is  probably  the  more  correct  account ; 
and  that  is,  that  the  money  was  furnished 
by  Mrs.  Burwell's  relatives.  Whether  this 
be  true  or  not,  there  is  not  a  scintilla  of 
opposing  evidence ;  and  I  do  not  see  how 
we  can  impute  fraud  when  there  is  nothing 
in  the  testimony  or  in  the  nature  of  the 
transaction  to  establish  it. 

My  opinion  then  is,  without  considering 
the  question  of  the  effect  of  the  statute  of 
limitations,  that  the  Circuit  court  erred  in 
decreeing  against  Mrs.  Burwell's  represen- 
tatives on  account  of  the  property  embraced 
in  the  deed  of  settlement ;  and  erred  in  dis- 
solving the  injunction  and  in  awarding 
costs  upon  the*  cross  bill.  That  decree 
must,  therefore,  be  reversed,  and  a  decree 
entered  dismissing  the  original  bill  of 
L/umsden  and  Rives  respectively,  with  costs ; 

dismissing  the  cross  bill  without  costs ; 
453      *no  appearance   having  been  entered 

thereto,  and  perpetuating  the  injunc- 
tion of  Mrs.  Burwell. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  reversed. 
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Trnjtee  3ale.*— In  1847  A  conveyed  to  C  a  tract  of 
land  in  Fauquier  county  in  trust  for  bis  wife  for 
life,  and  at  ber  deatb  to  be  sold  and  tbe  proceeds 
divided  amonfif  tbelr  cbildren.  In  1864  A  died;  and 
bis  son  J  bavlnfif  qualified  as  miardlan  of  tbe 
younffer  cbildren,  in  his  own  riirbt  and  as  such 
ffuardian,  filed  a  bill  in  tbe  Circuit  court  of  Fauquier 
for  a  sale  of  tbe  land,  and  Investment  of  tbe  pro- 
ceeds in  other  land.  In  1855  there  was  a  decree  for 
a  sale,  and  a  sale,  which  was  confirmed.  Afterwards 
Mrs.  A  and  ber  children  filed  a  petition  In  the  suit, 
statinir  that  J  had  purchased  a  tract  ot  land  in 
Culpeper,  for  the  benefit  of  the  parties  to  the  trust, 
and  askinir  the  court  to  approve  the  investment  and 
direct  tbe  proceeds  of  the  Fauquier  land  to  be 
applied  to  pay  for  it.  This  the  court  did:  and 
appolntlner  J  the  sole  trustee,  decreed  that  when 
the  whole  purchase  money  was  paid,  J  should  take 
a  conveyance  to  himself  of  the  Culpeper  land,  upon 
tbe  trusts  declared  in  the  deed  of  A.  Tbe  land  in 
Culpeper  bad  been  sold  under  a  decree  of  the  Cir- 
cuit court  of  that  county,  and  J  purchased  in  his 
own  name,  and  there  was  nothing  in  the  record  in 
that  case  to  show  it  was  intended  to  be  for  the 
cestuit  Que  trust  of  A's  deed ;  but  the  proceeds  of  the 
sale  of  tbe  Fauqaier  land  were  applied  to  pay  for 
it,  and  all  tbe  purchase  money  was  paid,  except 
less  than  $100;  but  no  deed  was  ever  directed  or 
made  to  J.  In  1859  Mrs.  A  and  J  covenanted  that 
she  should  convey  to  him  ber  life  estate  in  said 

♦Trustee— Sale— Reffl5try.— See  Trout's  Adm'r  v. 
Warwick,  77  Va.  787;  Braxton  v.  Bell,  92  Va.  288,  23 
S.  E.  Rep.  289:  Donnell  v.  Kinfir's  Heirs,  7  Lelfirh  893. 
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land,  on  terms  stated,  but  which  he  did  not  comply 
with  in  any  respect    In  1868  J  sold  and  conveyed 
the  land  to  T,  and  T  afterwards  sold  it  to  B.  In  1866 
Mrs.  A  and  her  children  filed  their  petition  and 
cross  bill  in  the  Culpeper  snit,  statinsr  the  facts  and 
claiminsr  the  land,  and  made  J,  T.  and  B  parties. 
T  and  B  claimed  to  be  purchasers  for  value  with- 
out notice.    Heu): 
455       ♦■.  Same— SAine—Rectstry.*— Mrs.   A  and  her 
children  claiming  under  the  decree  of  the 
Circuit  court  of  Fauquier,  the  case  does  not  come 
within  the  operation  of  the  reiristry  act.  Code  of 
1860.  ch.  119,  %%  4  and  5;  and  the  decree  not  neces- 
sary to  be  recorded  in  Culpeper  to  protect  them 
against  the  claim  of  T  and  B,  claiminir  to  be  pur- 
chasers for  value  without  notice, 
a.  Same— Same— 5MBe.— Nor  is  the  decree  of   the 
Fauquier  court  such  a  decree  as  is  required  to  be 
recorded  by  the  1st  and  8th  sections  of  ch.  186, 
Code  of  1860. 

3.  Same— Same— Lis  Pendens.t— Nor  does  the  5th 
section  of  said  ch.  186.  which  requires  a  li$  pendens 
to  be  recorded,  apply  to  the  decree  in  the  Fau- 
qaier  suit 

4.  Same— Same— Bona  PIde  Purchaser.— The  equity 
of  Mrs.  A  and  her  children  being  prior  in  time  to 
that  of  T  and  B,  A  &c.  are  entitled  to  the  Culpeper 
land,  as  against  them,  though  they  purchased 
bonaJMe  for  value,  and  without  any  notice  of  A*s 
equity. 

5.  For  the  principles  applicable  to  the  doctrine  of 
purchaser  for  value  without  notice,  see  the  opin- 
ion of  Christian.  J. 

The  case  is  fully  stated  by  Judge  Chris- 
tian in  his  opinion. 

Lrucas  and  J.  W.  Green,  for  the  appellant. 

Field  &  Gray,  for  the  appellees. 

Christian,  J.  This  is  a  supersedeas  to  a 
decree  of  the  Circuit  court  of  Culpeper 
county. 

*S<mM— Same— Same  — Bona   Fide  Purchaser.— As 

to  bona  fide  purchaser,  see  Yoiuig  v.  Devries.  31 
Gratt.  804,  and  noU\  Beverley  v.  Brooke,  2  Leigh 
446;  Doswell  v.  Buchanan's  Ex*ors,  3  Lielgh  881; 
Mutual  Assurance  Soc.  v.  Stone,  3  Leigh  285.  But  a 
purchaser  for  value,  without  notice,  actual  or  con- 
structive, having  obtained  a  conveyance,  will  not  be 
affected  by  a  latent  equity,  whether  by  lien,  encum- 
brance, trust,  fraud,  or  any  other  claim.  See  Carter 
V.  Allan.  21  Gratt  241;  National  Bank  v.  Harman,  75 
Va.  604;  Cox  v.  Romine,  0  Gratt  27;  Evans  v.  Bank. 
95  Va.  294.  28  S.  E.  Rep.  823;  Davis  v.  Tebbs.  81  Va.  600. 

The  strictness  of  the  rule  that  a  ftona^cl0  purchaser 
must  have  paid  on  the  purchase  money  and  taken  a 
conveyance  has  been  much  relaxed,  and  a  bona  Jlde 
purchaser  is  now  held  to  be  one  who  has  paid  the 
purchase  money,  and  who.  though  he  has  not  re- 
ceived a  conveyance  of  the  legal  title,  is  entitled  to 
call  for  it  Preston's  Adm*r  v.  Nash.  75  Va.  949: 
Lamar's  Ex'or  v.  Hale,  79  Va.  156.  See  Gregory  v. 
Peoples.  80  Va.  857.  and  Pillow  v.  Improvement  Co., 
92  Va.  144,  28  S.  E.  Rep.  82;  Mineral  Co.  v.  Chase,  05  Va. 
50,  27  S.  E.  Rep.  826;  Watson  v.  Coast.  85  W.  Va.  468, 
14  S.  E.  Rep.  249;  Marshall's  Ex'or  v.  Hall,  42  W.  Va. 
641,  26  S.  E.  Rep.  SOO. 

tSale— Us  Pendens.— See  French  v.  Loyal  Co.,  5 
Leigh  671;  French  v.  Successors  of  Loyal  Co.,  5 
Leiirh  627;  Mutual  Assurance  Soc.  v.  Stone.  3  Leigh 
218:  Newman  v.  Chapman,  2  Rand.  102. 


The  record  discloses  the  following-  facts, 
which  are  necessary  to  be  stated  in  order  to 
a  proper  application  of  the  leg-al  questions 
we  are  called  upon  to  consider : 

On  the  4th  day  of  November,  in  the  year 
1847,  Marshall  Ashby,  of  the  county  of  Fau- 
quier, conveyed  by  deed,  executed  on  that  day, 
a  certain  tract  of  land  lying"  in  that  county, 
containing  three  hundred  and  twenty-nine 
acres,  to  Wellington  W.  Cocke  and  Daniel 
F.  Cocke,  trustees,  to  be  held  by  them 

456  for  the    use  of  the  *wife  and  children 
of  the  grantor.     Under   this   deed  the 

wife,  Mrs.  l/ucy  Ashby,  was  entitled  to  the 
rents,  issues  and  profits  of  the  land  during* 
her  life ;  and  at  her  death  it  was  to  be  sold 
and  the  proceeds  equally  divided  among  his 
children  :  provided  the  children  at  that  time 
should  be  of  the  ag-e  of  twenty-one  years ; 
but  if  not,  then  the  land  was  not  to  be  sold 
until  the  youngest  child  then  living  should 
arrive  at  the  age  of  twenty-one  years ;  and 
in  the  meantime  the  rents  and  profits  to  be 
applied  to  the  support  and  maintenance  of 
the  children. 

In  December  1854  Marshall  Ashby,  the 
grantor  in  the  above-mentioned  deed,  hav- 
ing- departed  this  life,  and  John  W.  Ashby, 
one  of  the  cestuis  que  trust  named  in  said 
deed,  having  qualified  as  guardian  of  his 
infant  brothers  and  sisters,  the  said  John 
W.  Ashby,  in  his  own  right  and  as  guard- 
ian of  said  children,  filed  his  bill  in  the 
Circuit  court  of  Fauquier  county,  in  which 
it  was  alleg-ed,  among-  other  things,  that 
since  the  death  of  Marshall  Ashby  his  widow 
and  her  children  had  resided  on  the  land 
conveyed  by  him  to  the  Cockes  as  trustees; 
but  that  the  proceeds  of  its  cultivation  had 
not  been  adequate  to  the  proper  maintenance 
and  education  of  the  children ;  that  the  ex- 
penses of  the  family  were  necessarily  in- 
creasing- as  the  children  grew  older,  and 
that  the  same  inadequacy  was  yearly  becom- 
ing greater ;  that  the  children  had  no  other 
estate  or  property  whatever  except  their  in- 
terest in  this  land;  that,  under  these  cir- 
cumstances, it  was  the  common  desire  of  all 
the  family  to  have  the  land  sold  and  an  in- 
vestment m:)de  of  the  proceeds  elsewhere, 
where  land  is  cheaper  and  the  costs  of  liv- 
ing* less  expensive ;  that  the  land  lay  in  a 
neighborhood  where  real  estate  ruled  high, 
and  that,  owing  to  the  fact  that  John  Mar- 
shall of  Markham,  who  owned  an  adjoining- 
farm,  wished  to  enlarge  his  real  estate,  it 
could  be  then   disposed   of   for  a  high 

457  price ;  that  in  fact  a  contract  *for  the 
sale  of  the  land  had  been  entered  into 

by  all  the  parties  interested  and  the  said 
Marshall,  by  which  he  agreed  to  pay  for  it 
the  sum  of  fifty  dollars  per  acre,  in  pay- 
ments partly  in  cash,  and  with  interest  on 
the  deferred  payments  from  the  time  pos- 
session should  be  delivered  to  him.  This 
contract  was  filed  with  the  bill,  and  it  was 
insisted  that  the  interests  of  the  infants 
and  all  others  interested  would  be  greatly 
promoted  by  a  sale  and  confirmation  of  the 
contract  already  made  with  Marshall. 

To  this  bill  the  trustees  and  the  other 
cestuis  que  trust  were  made  parties  defend- 
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ants.  They  all  answered,  and  all  concurred 
that  the  interests  of  all  the  parties  would 
be  promoted  by  a  sale,  and  united  with  the 
plaintiffs  in  asking*  the  court  to  confirm  the 
contract  of  sale  with  Marshall.  Such  pro- 
ceedings were  had  in  this  suit  (which  is 
known  in  the  record  before  us  as  the  case 
of  Ashby  v.  Ashby)  that  on  the  20th  of 
September  1855  a  decree  was  entered  direct- 
ing a  special  commissioner  to  make  sale  of 
said  land  at  public  auction  upon  the  follow- 
ing terms :  Six  thousand  dollars  of  the  pur- 
chase money  to  be  paid  in  cash,  $3,000  of 
the  residue  to  be  paid  on  the  1st  April  1856, 
one-half  the  remainder  to  be  paid  on  the 
1st  April  1857,  and  the  balance  on  the  1st 
April  1858 — the  whole  of  the  deferred  pay- 
ments to  carry  interest  from  the  1st  day  of 
October  1855.  Upon  these  terms  the  land 
was  sold  by  Special  Commissioner  Zeph. 
Turner  to  John  Marshall,  who  fully  com- 
plied with  the  terms  of  the  decree. 

Some  time  after  the  sale  to  Marshall  (the 
exact  date  does  not  appear),  there  was  filed 
in  the  suit  of  Ashby  v.  Ashby,  in  the  Cir- 
cuit court  of  Fauquier,  a  petition  signed  by 
Mrs.  Ashby  and  her  children  (together  with 
the  husbands  of  those  of  the  daughters  who 
were   married),    setting   forth  that    **since 

the  institution  of  said  suit  John 
458      *W.    Ashby,    acting   for  himself  and 

other  parties  interested,  had  purchased 
a  tract  of  land  lying  in  Culpeper  county, 
lately  the  property  of  John  Marshall,  dec'd, 
containing  six  hundred  acres,  at  the  price 
of  $20  per  acre ;  that  the  purchase  was  made 
for  the  benefit  of  all  the  parties  interested 
in  the  said  trust  estate,  and  to  be  held  in 
the  same  manner,  upon  tne  same  conditions 
and  limitations,  and  for  the  same  purposes, 
said  trust  estate  was  held  by  the  trustees 
Wellington  and  Daniel  Cocke ;  that  all  the 
parties  concerned  deemed  the  purchase  a 
judicious  and  advantageous  one,  and  they 
prayed  that  the  same  should  be  ratified  and 
confirmed  by  the  court. 

On  the  18th  September  1857  the  Circuit 
court  of  Fauquier  entered  its  decree,  con- 
firming the  report  of  Commissioner  Turner, 
who  had  made  sale  of  the  Fauquier  land  to 
John  Marshall,  and  directing  him  to  execute 
and  deliver  a  deed  to  Marshall  whenever 
the  whole  of  the  purchase  money  should  be 
paid  by  him;  also  substituting  John  W. 
Ashby  as  sole  trustee  in  the  place  of  Daniel 
and  Wellington  Cocke.  In  said  decree  were 
the  following  provisions:  **And  it  appear- 
ing to  the  court,  from  said  petition  and 
affidavits,  that  the  purchase  of  said  tract  of 
land,  situated  in  the  county  of  Culpeper, 
made  by  the  said  John  W.  Ashby  for  the 
benefit  of  all  the  parties  interested  in  the 
trust  estate  sold  under  the  decree  entered  in 
this  cause  on  the  20th  day  of  September 
1855,  is  a  judicious  and  advantageous  one 
to  all  concerned,  doth  adjudge,  order  and 
decree  that  the  said  purchase  be  confirmed, 
and  that  the  payments  made  by  the  said 
John  W.  Ashby  and  the  said  Commissioner 
Zeph.  Turner  out  of  the  proceeds  of  the  real 
estate  (sold  under  said  decree),  on  account 
of  the  purchase   money  of  said  land  be  also 


confirmed.    ♦     ♦     *     And    the   court   doth 

further  adjudge,    order  and  decree  that  the 

said  John  W.  Ashby,    who   is   hereby 

459  appointed  sole  trustee  in  lieu  of  *the 
defendants  Daniel  F.  Cocke  and  Well- 
ington W.  Cocke,  do,  when  the  balance  of 
the  purchase  money  of  the  said  Culpeper 
land  is  paid,  cause  to  be  conveyed  to  him, 
by  a  proper  deed  of  conveyance,  the  said 
land,  to  be  held  by  him  as  such  trustee, 
under  the  same  trusts  and  limitations  and 
for  the  same  purposes  declared  and  set  forth 
in  the  deed  of  conveyance  from  Marshall 
Ashby  to  the  said  Daniel  F.  and  Welling-ton 
W.  Cocke,  exhibited  with   plaintiff's   bill." 

It  will  thus  be  seen  that  the  Culpeper  land 
was  formally  accepted  by  the  Circuit  court 
of  Fauquier  as  a  proper  investment  of  the 
trust  funds  arising  from  the  sale  of  the 
Fauquier  land ;  and  the  Culpeper  land  was 
to  be  held  upon  the  same  trusts  as  the  Fau- 
quier land :  that  is,  to  the  sole  use  of  the 
said  l/ucy  Ashby,  during  her  life,  and  at 
her  death  to  be  sold  and  the  proceeds  equally 
divided  between  the  children  of  the  said 
Marshall  and  Lucy  Ashby,  according  to  the 
terms  and  conditions  of  the  deed  of  Novem- 
ber 4th,  1847.  Shortly  after  this  arrangre- 
ment  was  made,  Mrs.  Ashby  removed  with 
her  family  to  the  Culpeper  farm,  where  she 
resided  several  years.  John  W.  Ashby, 
her  son  and  trustee,  resided  with  her  and 
had  the  general  management  and  superin- 
tendence of  the  farm. 

On  the  26th  April  1859,  a  written  agree- 
ment was  entered  into  between  Mrs.  Lucy 
Ashby  and  her  son,  the  said  John  W.  Ashby, 
by  which  she  agreed  to  convey  to  him  her 
life  estate  in  said  tract  of  land,  upon  the 
consideration  that  he  should  pay  to  her  an- 
nually the  sum  of  six  hundred  dollars  during 
her  natural  life;  and  should  also  pay  off 
all  the  debts  and  demands  existing  either 
ag-ainst  the  said  Lucy  Ashby  or  the  said 
trust  estate.  Appended  to  this  agreement 
or  endorsed  thereon  was  a  further  stipula- 
tion that  the  said  Lucy  Ashby  should  live 
with    the  said  John  W.   Ashby,  and 

460  keep  with  her  her  *unmarried  daugh- 
ters free   from   all  charge   for  board; 

and  if  she  should  become  dissatisfied  with 
this  arrangement  she  should  then  have  the 
right  to  call  upon  the  said  John  W.  Ashby 
for  the  principal  sum  of  $10,000,  to  be 
otherwise  invested  for  her. 

It  appears  that  this  agreement  was  never 
carried  into  effect  by  John  W.  Ashby,  who 
neither  paid  the  debts  due  from  Mrs.  Ashby 
and  the  trust  estate,  nor  the  annuity  of 
$600  to  Mrs.  Ashby.  But  it  appears  from 
the  record  that  John  W.  Ashby  sold  this 
Culpeper  land  to  one  Granville  S.  P.  Triplett 
in  1863,  and  that  Ashby  and  wife,  on  the 
21st  July  1863  executed  a  deed,  convej'ing 
said  land  to  Triplett,  and  describing  it  as 
*'a  tract  or  parcel  of  land  lying  in  the 
county  of  Culpeper,  sold  by  F.  Lewis  Mar- 
shall, acting  as  commissioner  of  the  Circuit 
court  of  Culpeper,  in  the  cause  of  **F. 
Lewis  Marshall,  guardian  of  the  infant 
children  of  John  Marshall,  dec'd,  v.  Ann 
G.  Marshall  and  others,"  to  the  said  John 


162 


24  GRATT. 


Briscob  v.  Ashby  Sl  ai«s. 


461,462,463 


W.  Ashbj,  and  now  in  possession  of  said 
Ashbj,  containing  635^  acres,  in  consider- 
ation of  the  sum  of  $60  per  acre,  Ac.  Trip- 
lett  afterwards  sold  the  same  land  to 
Briscoe,  the  appellant  in  this  suit. 

It  becomes  necessary  to  refer  here  to  the 
proceeding's  in  the  suit  of  Marshall  v.  Mar- 
shall, referred  to  in  the  above  deed.  It 
seems  that  there  were  certain  proceeding's 
in  the  Circuit  court  of  Culpeper,  in  which 
F.  Lrewis  Marshall,  who  filed  the  bill  as 
guardian  of  the  infant  children,  of  John 
Marshall,  was  directed,  as  commissioner  of 
the  court,  to  sell  at  public  auction  the  tract 
of  land  in  the  bill  and  proceedings  men- 
tioned. He  accordingly  made  sale  of  the 
same,  and  John  W.  Ashby,  being  the  high- 
est bidder,  became  the  purchaser.  He  com- 
plied with  the  terms  of  the  sale,  paid  down 
the  cash  payment,  and  executed  his  bonds, 
with  Ltfucy  Ashby  as  security,  for  the  de- 
ferred  payments.     The  sale   was  re- 

461  ported  to  *the  Circuit  court  of  Culpeper 
and  confirmed  by  that  court,  and  the 

commissioner  directed  to  collect  the  bonds 
as  they  became  due.  He  did  collect  the 
\vhole  of  the  purchase  money,  except  the 
sum  of  $98.%,  and  a  full  statement  of  his 
account  was  reported  to  the  court  without 
exception.  This  report  was  returned  on  the 
10th  November  1858.  It  seems  that  no  fur- 
ther proceeding  was  taken  in  this  cause 
until  i5th  June  1866,  when  the  petition  of 
I^ucy  Ashby  was  filed,  to  be  noticed  here- 
after. 

It  is  a  conceded  fact  in  the  cause,  that  the 
purchase  thus  made  by  John  W.  Ashby  was 
the  same  which  was  reported  to  the  Circuit 
cpurt  of  Fauquier  as  having  been  made  for 
Mrs.  Ashby  and  her  children,  and  with  the 
trust  fund  arising  from  the  sale  of  the  Fau- 
quier land.  It  is  also  a  conceded  fact  that 
John  W.  Ashby  was  not  known  to  Commis- 
sioner Marshall,  or  to  the  Circuit  court  of 
Culpeper,  as  dealing  in  that  purchase  with 
trust  funds.  There  is  nothing  in  the  suit 
of  Marshall  v.  Marshall,  in  the  Circuit  court 
of  Culpeper,  to  show  that  John  W.  Ashby 
was  making  the  purchase  with  funds  that 
did  not  belong  to  him,  or  that  the  money 
which  he  paid  was  not  his.  He,  not  as 
trustee,  but  in  his  own  right,  was  reported 
to  the  court  as  purchaser,  and  the  sale  was 
regarded;  both  by  the  commissioner  and 
the  court,  as  made  to  him.  The  purchase 
money,  with  the  exception  of  the  compara- 
tively small  sum  of  $98.%,  was  all  paid  by 
him  as  the  purchaser  recognized  by  the 
commissioner  and  the  court ;  and  no  doubt 
if  he  had  paid  the  whole  of  the  purchase 
money  the  court  would  have  directed  a  deed 
to  be  made  to  him.  But  it  must  also  be 
taken,  as  before  observed,  as  a  conceded 
fact  in  the  case,  that  not  a  dollar  paid  by 
John  W.  Ashby  was  his  money,  but  was  the 
trust  money  belonging  to  Mrs.  Ashby  and 
her  children;  and   that   the   purchase 

462  thus  made  by  him  was,  in  fact,  *re- 
ported  to  the  Circuit  court  of  Fau- 
quier as  the  disposition  made  of  the  trust 
fund,  and  was  accepted  by  the  court  as  a 
valid  investment  of  the  fund  arising  from 
the  Fauquier  land. 


The  further  proceedings  necessary  to  be 
referred  to  in  the  suits  of  **  Ashby  v. 
Ashby"  and  '^Marshall  v.  Marshall*'  were 
had  after  the  close  of  the  late  war.  The 
case  of  Ashby  v.  Ashby  was  removed  to  the 
Circuit  court  of  Culpeper,  and  the  two  cases 
then  heard  together. 

On  the  15th  November  1866  Mrs.  Lucy 
Ashby  filed  her  petition,  setting  forth  the 
execution  of  the  trust  deed  by  her  husband 
Marshall  Ashby,  by  which  the  property 
therein  conveyed  was  settled  upon  her  and 
her  children,  the  sale  of  that  propei-ty 
through  the  proceedings  referred  to  in  the 
suit  of  Ashby  and  Ashby  in  the  0»rcuit 
court  of  Fauquier,  the  investment  of  the 
purchase  money  in  the  Culpeper  land,  the 
contract  which  she  entered  into  with  her 
son  John  W.  Ashby,  the  failure  of  John  W. 
Ashby  to  comply  with  its  terms  in  any  par- 
ticular. She  further  alleges  that  she  has 
been  informed  that  John  W.  Ashby  sold  the 
land  during  the  war  to  one  Triplett,  and 
that  Triplett  sold  the  same  to  one  Briscoe, 
who  now  holds  possession  of  the  same. 
She  insists,  in  her  petition,  that  her  rights 
are  not  affected  by  the  sale  of  John  W. 
Ashby  to  Triplett  nor  by  Triplett* s  sale  to 
Briscoe,  Ashby  never  having  any  title  to 
said  land.  She  asks  that  Ashby,  Triplett 
and  Briscoe  may  be  required  to  answer  her 
petition,  and  that  the  contract  between  her 
and  Ashby  may  be  set  aside  and  the  pos- 
session of  the  land  returned  to  her;  and 
asks  for  an  account  of  rents  and  profits  of 
the  land  since  it  his  been  out  of  her  pos- 
session. 

Before  any  proceedings  were  had  under 
this  petition  John  W.  Ashby  filed  his 
amended  bill  in  the  Circuit  court  of  Culpeper, 
to  which  the  suit  of  * 'Ashby  v.  Ashby*' 
had  been  removed,  setting  forth  the 
463  former  proceedings  *in  that  suit,  the 
sale  of  the  trust  property,  and  the  in- 
vestment of  the  proceeds  in  the  Culpeper 
land,  and  averred  further  ^'that  some. time 
in  the  year  1863  he  sold  and  conveyed  the 
said  Culpeper  land  to  one  Granville  S.  P. 
Triplett  and  placed  him  in  possession  of 
said  land ;  which  sale  he  felt  authorised  to 
make  under  a  contract  between  himself  and 
the  said  I/ucy  Ashby."  He  exhibits  with 
his  bill  the  contract  referred  to,  and  asks 
that  Triplett,  and  the  purchaser  from  him, 
Briscoe,  may  be  made  parties  defendant, 
'4n  order  that  the  rights  of  all  the  parties 
may  be  ascertained  and  properly  adjusted." 

In  May  1867  Mrs.  Lucy  Ashby  and  her 
children  filed  in  the  same  cause  a  cross  bill, 
in  which  they  set  out  with  much  particu- 
larity all  the  proceedings  in  the  two  suits 
of  ** Ashby  v.  Ashby**  and  Marshall  v. 
Marshall,  above  referred  to.  After  setting 
out  the  agreement  between  John  W.  Ashby 
and  Mrs.  Lucy  Ashby,  the  cross  bill  pro- 
ceeds: **Your  complainants  further  show 
that  up  to  the  time  of  this  agreement  (26th 
April  1859)  the  said  John  W.  Ashby  lived 
with  his  mother  upon  the  same  farm,  as  the 
superintendent  of  the  business  of  the  farm ; 
but  after  the  agreement  he  exercised  con- 
trol over  it  and  used  it  as  his  own,  and  lived 
upon  it  until  after  the  commencement  of  the 
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late  war,  in  1861,  the  said  I<ucy  Ashby  re- 
siding^ with  him  for  a  short  time.  But  after 
the  war  commenced  the  said  John  W.  Ashby 
entered  the  military  service  of  the  Confed- 
erate States ;  and  the  said  Lucy  Ashby  had 
to  seek  board  and  a  home  elsewhere.  Your 
complainants  further  show,  that  the  said 
John  W.  Ashby  has  never  paid  one  cent  of 
the  annuity,  nor  one  debt  against  the  said 
l/ucy  Ashby  or  the  said  trust  fund,  and 
has  not  furnished  board  for  the  said  Lucy 
Ashby  and  her  unmarried  daughters;  that 
he  is  now  totally  insolvent,  unable  to  pay 
a  dollar  of  the  annuity,  or  in  anyway 

464  ^fulfill  his  part  of  said  contract ;  that 
the  property  he  had  was  all  lost  dur- 
ing the  war.  Your  complainants  further 
show,  that  the  said  Lucy  Ashby  has  no 
means  of  support  except  her  interest  in  said 
tract  of  land,  and  has  for  the  last  four  or 
five  years  been  living  upon  the  bounty  of 
her  sons-in-law.'* 

After  setting  out  the  sale  of  the  land  by 
John  W.  Ashby  to  Triplett,  and  by  Triplett 
to  Briscoe,  they  proceed:  **Your  complain- 
ants insist  that  as  they  purchased  with  the 
knowledg-e  that  John  W.  Ashby  and  no  legal 
title  and  could  convey  none,  they  must  be 
held  lo  such  title  only  as  John  W.  Ashby 
had."  After  making  Ashby,  Triplett  and 
Briscoe  parties  defendants  to  this  cross  bill, 
they  pray  '*that  the  said  contract  between 
John  W.  Ashby  and  Lucy  Ashby  may  be 
set  aside,  and  that  the  said  tract  of  land 
may  be  restored  to  the  possession  of  the  said 
Lucy  Ashby,  and  be  held  subject  to  the 
provisions  of  the  deed  from  Marshall  Ashby 
to  W.  D.  and  D.  F.  Cocke,  and  as  soon  as 
the  purchase  money  is  fully  paid  may  be 
conveyed,  as  required  by  the  decree  of  the 
Circuit  court  of  Fauquier  made  in  Septem- 
ber 1857. » » 

This  cross  bill  was  answered  by  John  W. 
Ashby,  Triplett  and  Briscoe.  Ashby  admits 
all  the  allegations  of  the  cross  bill ;  admits 
that  he  has  not  complied  in  any  particular 
with  his  contract  with  his  mother ;  that  he 
has  paid  no  part  of  the  annuity  he  agreed 
to  pay,  nor  has  paid  any  of  the  debts  against 
her,  or  the  trust  fund,  nor  furnished  board 
and  maintenance  to  her  and  her  unmarried 
daughters,  as  he  agreed  to  do.  He  says: 
"This  respondent  thought  at  the  time 
(he  entered  into  the  contract  with  his 
mother)  that  his  pecuniary  circumstances 
were  such  as  to  enable  him  to  pay  the  an- 
nuity to  the  said  Lucy  Ashby,  and  to  buy 
out  the  interest  of  her  children  in  said 
land,  and  thus  perfect  the  title  of  the 

465  said  Triplett.    *The  results  of  the  war 
reduced    this   respondent   to  poverty, 

and  he  can  neither  fulfill  his  obligation  to 
Mrs.  Lucy  Ashby  or  perfect  the  title  to 
Triplett." 

Triplett  and  Briscoe  both  answer,  and 
claim  that  they  are  purchasers  for  valuable 
consideration  without  notice.  They  both 
deny  that  they  ever  heard  of  any  claim  of 
Mrs.  Ashby  and  her  children ;  that  they  had 
neither  actual  not  constructive  notice  that 
the  land  was  subject  to  any  trust  or  incum- 
brance in  favor  of  Mrs.  Ashby  and  her  chil- 


dren. Triplett,  with  much  detail,  avers 
that  he  used  the  g-reatest  diligence  to  ascer- 
tain the  state  of  the  title ;  that  he  employed 
counsel  for  that  purpose,  who  informed  him 
that  the  proceedings  in  the  suit  of  *  ^Mar- 
shall V.  Marshall"  were  all  reg'ular,  and 
that  all  the  purchase  mone3^  except  a  small 
sum  (less  than  a  hundred  dollars)  had  been 
paid,  and  that  the  purchaser,  John  W. 
Ashby,  was  entitled  to  a  deed  as  soon  as 
the  balance  was  paid ;  that  there  was  noth- 
ing in  the  papers  in  that  suit  to  put  him  on 
enquiry  as  to  any  outstanding  equitable  title 
or  other  incumbrance.  Both  plant  them- 
selves upon  the  position  of  bona  fide  pur- 
chasers without  notice,  and  claim  the 
protection  of  a  court  of  equity. 

The  two  causes  of  **  Ashby  v.  Ashby"  and 
''Marshall  v.  Marshall"  came  on  to  be  heard 
together  on  the  13th   November   1868,  when 
the  court,  disposing   of  the   whole   contro- 
versy,   among    other    things    decreed    that 
* 'within  thirty  days  after  being  served  with 
a  copy  of   this   decree   the   said  William  D. 
Briscoe"    (the    last    purchaser  and   now  in 
possession  of  said  tract  of  land)  "may  elect 
to  hold  the  said  land  for  and  during  the  life 
of  Mrs.    Lucy   Ashby,    provided  he  will  as- 
sume and  take  upon  himself   all  the  obliga- 
tions entered  into  by  John  W.  Ashby  in  the 
ag-reement  aforesaid  of  the  26th  April  1859, 
and  the  addition  thereto  of  the  2d  May  1859, 
so  far  as  the   same  have  not   been    fulfilled 
and    performed     by     the    said    John 
466      *W.  Ashby.     And  if  the  said    Briscoe 
shall  fail  to  make  such  election  within 
the  time  aforesaid,  then  the   said  Triplett, 
within  thirty  days  after  he  has  been  served 
with  a  copy  of  said  decree,  may  elect  to  hold 
the  land  for   the    time,    in   the  manner  and 
upon  the  terms   prescribed  in  respect  to  the 
defendant  Briscoe."     It  was  further  decreed 
"that  if  the  said  Triplett  and  Briscoe  shall 
both  decline  to  make  the  election  aforesaid, 
or  shall   fail    to    make   it,  in  the  mode  and 
within   the   time    prescribed   for   them    re- 
spectively, then,  immediately  after  the  ex- 
?iration  of  the  time  within  which   the  said 
Viplett  is  authorized  to  make  such  election 
the  said  Briscoe  shall  surrender   possession 
of  said  land   to   Mrs.    Lucy   Ashby   or   her 
authorized  agent ;  and  if  on  demand  made 
the  said  Briscoe  shall  fail   or  refuse   to  do 
so,  then  the  sheriff  of  the  county  is  directed 
to  give  such  possession   of  said   land  to  the 
said  Lucy  Ashby  or  her  agent." 

The  court  further  directs  (in  the  failure 
to  make  an  election)  an  account  of  rents 
and  profits,  and  reserves  the  question  as  to 
the  right  of  either  Triplett  or  Briscoe  to 
claim  compensation  for  permanent  improve- 
ments. 

From  this  decree  an  appeal  was  allowed 
to  this  court. 

The  case  has  been  argued  in  this  court 
very  elaborately,  and  with  much  learning 
and  ability  on  both  sides. 

The  counsel  for  Mrs.  Ashby  and  her  chil- 
dren have  rested  the  claims  of  the  appellees 
mainly  on  the  ground  that  as  Triplett  pur- 
chased confessedly  only  an  equitable  title, 
he  therefore  purchased   subject  to  the  prior 
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equity  of  Mrs.  Ashby  and  her  children,  ac- 
cording* to  the  maxim,  **que  prior  est  in 
tempore,  potior  est  in  jure."  The  counsel 
for  the  appellant  reply  to  this  view,  that, 
as  against  subsequent  purchasers  for  valu- 
able consideration  without  notice,  the  reg"- 
istry  acts  of  this  State  avoid  all  unrecorded 
contracts  or  deeds  selling  or  conveying 

467  the  equitable  as  *well  as  those  which 
purport    to   sell   or   convey   the  legal 

title. 

The  appellant  therefore  insists  that  he 
(with  Triplett  under  whom  he  claims)  oc- 
cupies the  high  position,  always  a  favorite 
of  a  court  of  equity,  of  a  purchaser  for  val- 
uable consideration  without  notice. 

The  first  question  we  are  to  consider  is, 
whether  the  case  made  by  the  record  is  one 
which  comes  within  the  meaning  of  the 
reg'istry  act. 

The  4th  and  5th  sections  of  ch.  117,  Code 
of  1860,  are  as  follows: 

''{  4.  Any  contract  in  writing  made  in 
respect  to  real  estate  or  goods  and  chattels, 
in  consideration  of  marriage,  or  made  for 
the  conveyance  or  sale  of  real  estate,  or  a 
term  therein  for  more  than  five  years,  shall 
from  the  time  it  is  duly  admitted  to  record 
be,  as  against  creditors  and  purchasers,  as 
valid  as  if  the  contract  was  a  deed  convey- 
ing the  estate  or  interest  embraced  in  the 
contract. 

**|  5.  Bvery  such  contract,  every  deed  con- 
veying any  such  estate  or  term,  and  every 
deed  of  gift  or  deed  of  trust  or  mortgage 
conveying  real  estate  or  goods  and  chattels, 
shall  be  void  as  to  creditors  and  subsequent 
purchasers  for  valuable  consideration  with- 
out notice,  until  and  except  from  the  time 
that  it  is  duly  admitted  to  record  in  the 
county  or  corporation  wherein  the  property 
embraced  in  such  a  contract  or  deed  may 
be." 

Now,  as  between  John  W.  Ashby  (who 
was  substituted  trustee  in  the  place  of  the 
Cockes,  the  orie-inal  trustees)  and  the  ces- 
tuis  que  trust,  (the  appellees, )  it  cannot  be 
said  there  was  any  such  contract  as  is  re- 
ferred to  in  the  sections  above  quoted,  nor 
any  deed  or  deed  of  trust  or  mortgage  re- 
specting real  estate.  The  title  of  the  ces- 
tuis  que  trust  was  founded  on  the  deed  con- 
veying certain  real  estate  to  the  Cockes, 

468  as  trustees,  by  the  husband  and  *f  ather, 
Marshall   Ashby,    the   subsequent  sale 

of  that  real  estate  by  regular  proceedings 
in  the  Circuit  court  of  Fauquier  county,  and 
the  decree  of  said  court  directing  that  the 
proceeds  of  sale  should  be  invested  by  the 
commissioner  of  said  court  in  certain  lands 
lying  in  Culpeper  county.  The  same  decree 
directed  that  whenever  the  whole  of  the 
purchase  money  of  the  Culpeper  land  was 
paid,  then  John  W.  Ashby,  the  substituted 
trustee,  **  should  cause  to  be  conveyed  to 
him  by  proper  deed  of  conveyance,  the  said 
land  to  be  held  by  him  as  such  trustee, 
under  the  same  trusts  and  limitations  and 
for  the  same  purposes  declared  and  set 
forth"  in  the  deed  from  Marshall  Ashby  to 
the  Cockes.  But  the  whole  of  the  purchase 
money  never  was  paid,  a  balance  being  still 


due  to  this  day,  and  consequently  no  deed 
was  ever  made,  or  could  be  made,  to  John 
W.  Ashby.  What  was  there,  then,  to  be 
recorded? — what  contract  in  writing,  what 
deed  or  other  evidence  of  title,  legal  or 
equitable,  which  could  have  been  put  on 
record  in  the  county  of  Culpeper?  John  W. 
Ashby  had  received  no  conveyance ;  he  did 
not  have  in  fact  the  legal  title,  and  no  sem- 
blance of  a  legal  title.  All  he  had  was  an 
apparent  equitable  title  founded  on  the  fact 
that  he  appeared,  in  the  record  in  the  suit 
in  Culpeper,  to  have  paid  nearly  all  the 
purchase  money.  But  the  legal  title  was 
outstanding,  and  could  only  vest  in  him 
when  the  whole  of  the  purchase  money  was 
paid ;  and  then  only  for  the  purposes  of  the 
trusts  created  by  the  deed  from  Marshall 
Ashby  to  the  Cockes. 

What  evidence  of  title  was  there  in  the 
cestuis  que  trust  which  is  required  to  be  or 
could  be  made  a  matter  of  record  under 
the  registry  act?  Certainly  there  was  no 
**contract  in  writing  respecting  real 
estate;"  nor  was  there  any  deed  of  gift  or 
deed  of  trust  or  mortgage  conveying  real 
estate,  out  of  which   the   title  of  the 

469  appellees  ^arose,    and    which,    under 
the    registry   acts,    is   required   to  be 

recorded. 

Their  title  to  the  Culpeper  land  arose  out 
of  none  of  these,  but  out  of  the  regular  pro- 
ceedings of  a  court  of  equity  having  juris- 
diction of  the  subject  matter  and  the  parties. 

That  court  held  in  its  hands  funds  be- 
longing for  the  most  part  to  infants  and 
married  women.  These  funds  were  derived 
from  a  sale  of  trust  property,  being  real 
estate  lying  in  the  county  of  Fauquier, 
which  funds  the  court  had  directed  its  com- 
missioner to  invest  in  lands  lying  in  Cul- 
peper; and  when  the  whole  of  the  purchase 
money  was  paid  the  said  land  was  to  be 
held  by  a  trustee  for  the  appellees  upon  cer- 
tain trusts  and  conditions.  I  repeat,  the 
title  of  the  appellees  was  founded  upon 
these  proceedings  of  a  court  of  chancery. 
Does  the  registry  act  require  that  these  pro- 
ceedings shall  be  made  matter  of  record  in 
any  county  where  the  commissioner  of  the 
court  may  purchase  land  for  an  investment 
of  this  fund — if  so,  what  part  of  these  pro- 
ceedings? The  decrees  only,  or  the  bill, 
answer,  exhibits  and  depositions? — all  of 
which  are  necessary  to  show  the  title  of  the 
appellees.  Must  these  all  be  spread  on  the 
deed  books  of  Culpeper?  The  title  of  the 
appellees  is  not  within  the  terms  of  the  reg- 
istry act,  and  is  not  such  a  title  as  is  re- 
quired to  be  recorded  by  that  act. 

Nor  do  the  1st  and  8th  sections  of  chapter 
186,  Code  1860,  which  declare  that  **a  decree 
for  land  shall  have  the  effect  of  a  judgment, 
and  that  no  judgment  shall  be  a  lien  on  real 
estate  as  against  a  purchaser  thereof  for 
Vciluable  consideration  without  notice  unless 
it  be  docketed,"  apply  to  the  case  before 
us.  None  of  the  decrees  in  the  suit  of 
**  Ashby  V.  Ashby"  can  be  said  to  be  * 'de- 
crees for  land"  within  the  meaning  of  the 
statute.     They  were  decrees  directing 

470  the  sale  of   land   held   in  *trust,    and 
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the  investment  of  the  fund  arising 
from  such  sale  in  other  lands,  to  be  held 
upon  the  same  trusts  when  the  purchase 
money  was  fully  paid.  It  was  not  a  suit 
settling  a  controversy  inter  partes  and  de- 
creeing the  land  to  one  of  them;  but  it  was 
a  suit  to  sell  land  about  which  there  was  no 
controversy  as  to  the  title,  and  to  reinvest 
the  fund  in  other  land  about  which  there 
was  no  controversy.  The  decrees  simply 
first  directed  a  sale  of  the  one  tract,  and 
confirmed  the  investment  made  by  the 
court's  commissioner  in  another  tract  as 
judicious  and  proper,  and  directed  how  it 
should  be  held  when  the  purchase  money 
was  paid.  While  these  decrees  were  cer- 
tainly decrees  respecting  land,  they  cannot 
be  said  to  be  decrees  for  land  within  the 
meaning  of  the  statute. 

In  my  opinion  this  case  does  not  come 
either  within  the  provisions  of  the  act 
requiring  a  registry  of  titles,  nor  of  that 
requiring  a  judgment  to  be  docketed.  But 
the  appellant's  counsel  invoke  the  aid  of 
the  statute  in  reference  to  the  record  of  a 
lis  pendens,  and  insist  that  they  are  pro- 
tected as  purchasers  of  the  Culpeper  land 
by  the  failure  of  the  appellees  to  follow  the 
provisions  of  the  5th  section  of  chapter  186, 
Code  of  1860,  in  not  recording  a  memoran- 
dum df  the  Fauquier  suit  in  the  clerk's  office 
of  the  County  court  of  Culpeper. 

That  section  provides  that  **no  lis  pen- 
dens or  attachment  against  the  estate  of  a 
nOn-resident  shall  bind  or  affect  a  purchaser 
of  real  estate  without  actual  notice  thereof 
unless  and  until  a  memorandum  setting 
forth  the  title  of  the  cause,  the  general  ob- 
ject,thereof,  the  court  in  which  it  is  pend- 
ing, a  description  of  the  land,  and  the  name 
of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  shall  be  left  with  the  clerk 
of  the  court  of  the  county  or  corporation  in 
which  the  land  is  situate,  who  shall  forth- 
with record  the  said  memorandum 
471  *in  the  deed  book,  and  index  the  same 
by  the  name  of  the  person  aforesaid. ' ' 

Now,  what  was  the  lis  pendens  of  the 
Fauquier  case?  Certainly  not  the  Culpeper 
land.  That  was  not  the  corpus  or  subject 
of  controversy.  The  title  to  that  land  was 
not  embraced  in  *'the  general  object"  of 
the  Fauquier  suit.  That  general  object  was 
the  sale  of  land  in  Fauquier  and  the  invest- 
ment of  the  proceeds  in  other  lands.  And 
who  were  the  *•  person  or  persons  whose  es- 
tate is  intended  to  be  affected  thereby?"  No 
one  residing  in  Culpeper,  or  in  any  way 
connected  with  the  Culpeper  land,  but  the 
cestuis  que  trust,  the  Ashbys,  and  no  one 
else.  They  were  the  persons  whose  * 'estate 
was  intended  to  be  affected"  by  that  suit; 
and  the  sale  of  their  land  lying  in  Fauquier 
county  was  the  subject  of  the  suit.  Suppose 
they  'had  complied  literally  with  the  require- 
ments of  the  5th  section,  and  put  upon  rec- 
ord the  lis  pendens  of  the  Fauquier  case. 
That  record  would  simply  have  been  as  fol- 
lows: **Name  of  parties:  *Ashby  v.  Ashby;' 
general  object  of  the  suit:  sale  of  the  real 
estate  conveyed  by  Marshall  Ashby  to  trus- 
tees fdr  the  benefit  of  Mrs.  I/ucy  Ashby  and 


her  children,  and  the  investment  of  the 
proceeds  in  other  real  estate ;  persons  whose 
estate  is  to  be  affected  thereby :  Mrs,  I^ucy 
Ashby  and  her  children."  Now,  how  could 
such  a  memorandum  (a  literal  compliance 
with  the  5th  section)  have  given  any  infor- 
mation to  any  human  being  of  the  claim  of 
the  Ashbys  to  the  Culpeper  land?  This 
very  statement  shows  that  the  doctrine  of 
lis  pendens  has  no  application  to  such  a 
case. 

**The  rule  as  to  the  effect  of  a  lis  pen- 
dens," as  was  said  by  Judge  Green  in  New- 
man V.  Chapman,  2  Rand.,  102,  * 4s  founded 
upon  the  necessity  of  such  a  rule  to  give 
effect  to  the  proceedings  of  courts  of  justice. 

Without  it  the  administration  of  jus- 
tice might  in   all   cases  be    frustrated 

472  *by  successive  alienations  of  property 
which    was    the    object    of   litigation 

pending  the  suit,  so  that  every  judgment  or 
decree  would  be  abortive  where  the  recovery 
of  specific  property  was  the  object. ' ' 

Its  whole  object  is  to  keep  the  subjects  in 
controversy  within  the  power  of  the  court 
until  the  decree  is  entered,  and  to  prevent 
further  suits  for  the  same  subjects.  Judge 
Brooke,  in  French  v.  Loyal  Co.,  5  I^eigh, 
671.  It  enables  the  court  to  hold  in  its  hand 
the  corpus  or  subject  of  controversy,  and 
prevent  its  alienation  until  it  can  be  dis- 
posed of,  and  it  can  only  affect  a  purchaser 
of  the  subject  in  controversy  from  a  party 
to  the  suit.  French  v.  Loyal  Co.,  5  Leigh, 
627. 

In  no  possible  view  of  the  case  can  it  be 
held  that  the  Culpeper  land  (purchased  by 
Triplett  and  afterwards  by  Briscoe)  was  the 
subject  of  controversy  in  the  Fauquier  suit, 
or  that  the  title  to  that  land  was  in  any 
way  connected  with  the  **  general  object" 
of  that  suit.  There  was  therefore  no  obli- 
gation on  the  Ashbys  to  file  with  the  clerk 
of  the  County  court  of  Culpeper  the  lis  pen- 
dens of  the  Fauquier  suit,  and  if  it  had 
been  filed  it  would  not  have  given  notice  to 
any  purchaser  of  the  Culpeper  land,  because 
that  land  was  not  the  subject  of  controversy 
in  the  Fauquier  suit. 

But  it  is  argued  that  the  Ashbys  ought  to 
have  given  notice  of  their  equitable  claim 
to  the  Culpeper  land  by  filing  their  petition 
in  the  suit  of  ''Marshall  v.  Marshall,"  ask- 
ing that  the  deed  be  made  to  them,  as  their 
money  had  been  paid  for  the  land ;  and  that 
if  this  had  been  done  everybody  would  have 
been  notified  that  the  land  was  purchased 
with  their  funds,  and  this  would  have  pre- 
vented the  purchase  of  Triplett  from  John 
W.  Ashby,  who  had  no  title. 

Why  should  they  file  such  petition?    The 

decree    in    the    Fauquier   suit   had  already 

directed    that    when   all  the  purchase 

473  *money    was    paid    for   the    Culpeper 
land,  a  conveyance  of  the  land  should 

be  taken  by  John  W.  Ashby,  as  trustee,  to 
be  held  by  him  upon  the  same  trusts  as 
were  set  out  in  the  original  deed  creating  a 
trust  estate  from  Marshall  Ashby  to  the 
Cockes.  What  is  there  in  the  record  to  show 
that  there  was  any  reason  to  suspect,  upon 
the  part  of  these  cestuis  que  trust,  (most  of 
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whom  were  married  women  and  infants,) 
that  this  decree  would  not  be  carried  out  in 
accordance  with  its  terms?  But  if  there 
was  any  obligation  on  them  to  file  such  pe- 
tition, when  was  it  to  be  filed?  Was  it  not 
their  privileg'e  to  file  it  at  any  time  before 
the  money  was  all  paid  and  a  conveyance 
ordered?  If  that  was  their  privilege  (as  I 
certainly  think  it  was)  they  have  complied 
with  every  reasonable  requirement,  by  the 
proceedings  which  they  took  in  the  Culpeper 
court  before  the  purchase  money  was  fully 
paid,  and  before  a  conveyance  of  the  land 
was  directed  by  that  court. 

The  appellant  in  this  case  can  only  suc- 
ceed by  maintaining  this  high  ground,  that 
he  and  Triplett,  under  whom  he  claims,  are 
purchasers  for  valuable  consideration  with- 
out notice.  No  party  can  occupy  a  higher 
ground  than  that  in  a  court  of  equity;  and 
if  he  can  maintain  that  position  his  title  is 
established  and  his  position  impregnable. 
But  let  us  now  trace  the  source  of  his  title. 
From  whom  did  Triplett  purchase?  And 
what  title  did  his  vendor  have  or  pretend 
to  convey?  He  bought  of  John  W.  Ashby. 
It  is  conceded  Ashby  never  had  the  legal 
title ;  nor  did  he  have  the  equitable  title. 
He  had  only  an  apparent  equitable  title. 
That  is,  he  (Ashby)  appeared  on  the  record 
of  the  suit  of  *  ^Marshall  v.  Marshall"  as 
the  purchaser,  who  had  paid  nearly  all  the 
purchase  money  of  the  land  sold  by  decree 
of  the  court  in  that  suit.  Triplett,  there- 
fore, succeeded   to  the  rights  of  Ashby,  his 

vendor,     he    taking     nothing    more, 
474      nothing  *less,    than    was    in    Ashby. 

Now,  suppose  this  was  a  controversy 
between  these  cestuis  que  trust  and  Ashby, 
is  it  possible  that  the  Culpeper  court  would, 
after  the  facts  had  been  known,  decree  a 
conveyance  to  him?  Those  facts  were,  that 
every  dollar  of  the  purchase  money  he  had 
paid  was  trust  funds  which  a  father  and 
husband  had  been  careful  to  secure  to  his 
wife  and  children.  It  must  be  conceded 
that  the  court  could  not  and  would  not  have 
decreed  a  conveyance  to  John  W.  Ashby. 
Now,  can  his  unwarranted  sale  to  Triplett 
prevent  the  court  from  decreeing  a  convey- 
ance to  the  parties  justly  and  equitably  en- 
titled to  receive  it?  Triplett  and  Briscoe 
must  stand  in  the  shoes  of  John  W.  Ashby. 
Admit  that  they  knew  nothing  of  the  rela- 
tion between  John  W.  Ashby  and  the  appel- 
lees; that  there  was  nothing  in  the  record 
of  the  case  of  Marshall  v.  Marshall  to  in- 
form them  of  that  relation,  or  that  John  W. 
Ashby  had  paid  for  the  land  with  trust 
funds  and  not  his  own,  or  even  to  put  them 
upon  enquiry  as  to  the  real  state  of  the  title. 
Conceding  all  this,  yet  there  was  one  thing 
they  did  know :  'I^hey  knew  the  legal  title 
was  outstanding.  They  knew  they  were 
purchasing  only  an  equitable  title;  they 
knew  they  were  purchasing  a  title  under  the 
control  of  a  court  of  equity,  and  took  upon 
themselves  the  risks  and  hazards  which  al- 
ways attend  such  a  title.  The  purchaser  of 
such  a  title  cannot  occupy  the  position  of  a 
bona  fide  purchaser  without  notice.  The 
fact  that   the  legal  title  is   outstanding    is 


of  itself  notice  to  him  of  the  risks  which  he 
assumes  by  becoming  the  purchaser  of  a 
mere  equity,  and  he  takes  only  what  his 
vendor  can  convey  himself  or  that  which  he 
(the  vendor)  can  call  upon  a  court  of  equity 
to  convey  to  him ;  and  his  rights  are  gov- 
erned by  the  maxim  ^'nemo  plus  juris  in 
alienum  transf erre  potest  quam  ipse  habet.  * ' 
Now,  it  must  also   be  conceded  that 

475  while   John   W.  *Ashby    appeared  on 
the  record  of  the  suit  of  '^Marshall  v. 

Marshall"  as  the  purchaser  of  the  land  sold 
under  a  decree  of  the  court,  the  moment  it 
was  known  to  the  court  that  he  was  not  the 
real  purchaser,  but  that  the  funds  he  had 
paid  belonged  to  his  cestuis  que  trust,  that 
court  would  have  decreed  a  conveyance  of* 
this  land  to  them  and  not  to  him.  How 
does  the  transfer  of  a  pretended  title  from 
him  affect  the  rights  of  the  parties,  or  con- 
trol in  any  way  the  power  of  the  court  in 
ordering  a  conveyance  to  the  cestuis  que 
trust,  when,  before  the  purchase  money  is 
all  paid,  and  before  the  time  comes  when 
it  is  necessary  and  proper  to  order  a  con- 
veyance, it  appears  that  in  point  of  fact  the 
purchase  money  is  paid  by  him  in  trust 
funds  secured  to  the  appellees? 

If  the  contest  here  was  between  John  W. 
Ashby  and  the  cestuis  que  trust,  the  former 
could  not  stand  for  one  moment  in  a  court 
of  equity.  His  vendor  is  in  no  better  situ- 
ation. He  stands  in  his  shoes.  He  gets 
the  title  of  his  vendor  and  nothing  more.  If 
his  vendor  has  neither  the  legal  nor  equita- 
ble title,  his  deed  conveys  nothing.  If  he 
has  the  apparent  equitable  title  only,  and  no 
right  to  call  for  the  legal  title,  his  vendee 
has  no  such  right,  and  he  must  stand  or 
fall  by  the"  title  of  his  vendor,  which  he 
knew  when  he  purchased  it  was  dependent 
upon  a  court  of  chancery  to  convey  the  title. 
He  buys  subject  to  the  power  of  the  court, 
and  holds  whatever  title  he  gets  **subject 
to  the  equities  upon  it  in  the  hands  of  his 
vendor,  and  has  no  better  standing  in  a 
court  of  equity."  3  Sugden  on  Vendors, 
350-51  and  note. 

The  appellant  in  this  case  cannot  put 
himself  in  the  high  position  of  a  purchaser 
for  valuable  consideration  without  notice. 
This  court  has  settled  that  question  against 
him.  In  the  case  of  Mutual  Assurance  So- 
ciety   V.   Stone   and   others,  3  Leigh, 

476  218,     236,    President    Tucker    *says: 
**The  rule  is   unquestionable,  that  he 

who  would  protect  himself  as  a  purchaser 
without  notice  must  show  himself  to  be  a 
complete  purchaser.  If,  therefore,  either 
his  purchase  money  remains  unpaid,  or  he 
has  not  completed  his  title  by  obtaining,  a 
conveyance  before  he  has  received  notice, 
the  notice  will  affect  him ;  for  if  he  receive 
that  notice  before  both  of  those  acts  are 
perfected,  he  ought  to  stop  until  the  equity 
is  enquired  into,  or  he  will  be  bound  by  it. 
Thus,  although  he  has  paid  every  cent  of 
his  purchase  money,  and  the  hopeless  in- 
solvency of  his  vendor  would  prevent  his 
ever  recovering  it  back,  yet,  if  he  has  not 
completed  his  title  by  getting  a  conveyance 
prior    to   his   notice   of  the  prior  equity  he 
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must  stop,  and  will  not  be  permitted  to  go 
on  to  secure  himself  by  obtaining*  the  legal 
title  from  the  common  vendor.  And  this  is 
in  strict  consonance  with  justice  and  in 
strict  analogy  with  equitable  principles.  It 
rests  upon  the  maxim,  which  prevails  in 
equity  as  well  as  at  law.  Qui  prior  est  in 
tempore  potior  est  in  jure,  where  two  equi- 
ties are  equal  the  prior  equity  shall  pre- 
vail. ' ' 

In  Vattierv.  Hinde,  7  Peters'  R.,  252,  271, 
Chief  Justice  Marshall  said:  ^^The  rules 
respecting  a  purchaser  without  notice  are 
framed  for  the  protection  of  him  who  pur- 
chases a  legal  estate  and  pays  the  purchase 
money  without  knowledge  of  an  outstanding 
.  equity.  They  apply  fully  only  to  the  pur- 
chaser of  the  legal  estate.  The  purchaser 
of  an  equity  is  bound  to  take  notice  of  any 
prior  equity." 

So  Mr.  Justice  Story,  in  speaking  of  the 
defence  of  a  bona  fide  purchaser  without 
notice,  says  (1  Bq.  Juris.,  sec.  64,  c.  1st) : 
'*The  purchaser,  however,  must  in  all  cases 
hold  a  legal  title  or  be  entitled  to  call  for  it 
in  order  to  give  him  a  full  protection  of  his 
defence ;  for  if  his  title  be  merely  equitable 
then  he  must  yield  to  a  legal  and  equitable 
title  in  the  adverse  party.*'  So  also 
477  in  sec.  *1502,  2d  Story  Eq.,  the  same 
author  says:  **To  entitle  himself  to 
this  protection  the  purchaser  must  not  only 
be  bona  fide  and  without  notice  and  for  a 
valuable  consideration,  but  he  must  have 
paid  the  purchase  money.  So  he  must  have 
purchased  the  legal  title,  and  not  be  a  mere 
purchaser  without  a  semblance  of  title ;  for 
even  the  purchaser  of  an  equity  is  bound 
to  take  notice  of  and  is  bound  by  a  prior 
equity,  and  between  equities  the  established 
rule  is  that  he  who  has  the  prior  equity  in 
point  of  time  is  entitled  to  the  like  priority 
in  point  of  right." 

In  Adams'  Equity  (6th  Amer.  ed.),  p. 
340,  note  1,  in  which  are  collected  numerous 
authorities,  it  is  said:  **The  prevailing 
doctrine  in  the  United  States  is,  that  the 
purchaser  of  an  equitable  title  takes  it 
subject  to  all  prior  equities."  See  also  4 
Dessan  R.,  274;  3  Ired.  Eq.  R.,  117;  7 
Cranch  R.,  48;  7  Peters*  R.,  252;  10  Peters* 
R.,  177;  10  How.  U.  S.  R.,  185;  11  Serg.  & 
Rawle,  389;  7  Penn.  St.  R.,  165;  id.,  347. 
And  the  same  author,  referring  to  the  lead- 
ing case  of  Bassett  v.  Nosworthy,  says,  p. 
34:  **It  appears  to  be  clear,  upon  the  au- 
thorities both  in  this  country  and  in  Eng- 
land, that  among  equal  equities  the  prior 
in  time,  whether  it  be  original  or  interme- 
diate, is  the  prior  in  right.*' 

The  reason  of  the  distinction  between  the 
purchaser  of  a  legal  and  equitable  interest 
seems  to  be  that  the  protection  accorded  to 
bona  fide  purchasers  is  a  departure  from 
the  general  rule  of  jurisprudence,  which 
holds  that  no  man  can  transfer  a  greater 
right  than  he  possesses,  and  regards  the 
vendee  as  standing  in  the  same  position  as 
the  vendor  under  whom  he  claims.  This 
exception  was  made  by  equity  against  the 
rights  and  remedies  which  it  had  called  into 
being,    and    in    favor    of    purchasers    who , 


bought  in  good   faith,    and  under   the   im- 
pression  that   they   were   acquiring  a  good 
legal  title.     But  when  the  purchase  is 

478  of  a  mere  equity  which   owes  *its  ex- 
istence   to   a   court  of  chancery,  and 

cannot  be  enforced  without   its  assistance, 
the  reasons  for  departing   from  the  general 
maxim  '^nemo  plus  juris  in  alium  transferre 
potest  quam  ipse  habet, "  is  at  an  end,  and 
the  right  acquii'ed  by   the   vendee   is  neces- 
sarily limited  to  that  of  the  vendor.     When, 
therefore,    a    purchaser   buys   an   equitable 
estate  or   interest   with  a  knowledge  of  its 
real   character,    and    without    obtaining    a 
legal  title,  he   can   found   no   claim  on  the 
mere  fact  of  the   purchase,    and  must  stand 
or  fall  by  the  title   of   the  vendor.     2  L#ead. 
Ca.  in  Eq.,  95,  and  cases  there  cited.     So  it 
was  declared  in  the  most  unequivocal  man- 
ner by  Ch.  J.  Marshall,  in  Shines  v.  Craig, 
7  Cranch  R.,  34-48,    that   the    purchaser  of 
an  equitable  title  takes  it  subject  to  all  ex- 
isting equities ;  and   he   relied   on  this  doc- 
trine in  the  subsequent   case   of   Vattier  v. 
Hinde,  7  Peters'  R.,   252,   above   quoted,  as 
a  reason  for  refusing  to  protect  the  defend- 
ant as  a  bona  fide  purchaser   for  value.     In 
Chew  V.    Bamett,    11   Serg.    &  Rawle,  389, 
Ch.    J.    Gibson   said:  *'When  it  is  asserted 
that  a  purchaser  for  valuable  consideration 
takes  the  title  free  of  every  trust  or   equity 
of  which  he  has  no  notice,  it  is  intended  of 
a   title   perfect   on   its  face ;  for  every  pur- 
chaser of  an  imperfect  title  takes  it  with  all 
its  imperfection  on  its  head.     It  is  his  own 
fault    that   he   confides  in  a  title  which  ap- 
pears defective  to  his  own  eyes,  and  he  does 
so  at  his  peril.     Now,  every  equitable  title 
is  Incomplete  on   its  face.     It   is    in    truth 
nothing  more  than  a  title   to   go  into  chan- 
cery to  have  the  legal   estate  conveyed,  and 
therefore  every   purchaser  of  a  mere  equity 
takes  it  subject  to   every   clog  that  may  lie 
on   it,    whether   he   has   had  notice  or  not. 
But   the    purchaser  of  a  legal  title  takes  it 
discharged  of  every   trust   or  equity  which 
does  not  appear  on   the   face  of  the  convey- 
ance, and  of  which   he  has  not  had  notice, 
either  actual  or  constructive." 

In  addition  to  the  cases  above  cited  I 

479  will  only  refer  to  *two  recent  English 
decisions     which    seem    strongly    to 

affirm  the  principles  announced  in  the  nu- 
merous cases  above  referred  to.  In  Phillips 
V.  Phillips,  decided  in  1862  and  reported  in 
Law  Journal  1862  (Vol.  XL,  Equity)  p. 
321-325,  the  Lord  Chancellor  says:  '*Now, 
I  take  it  to  be  a  clear  proposition,  that  every 
conveyance  of  an  equitable  interest  is  an 
innocent  conveyance;  that  is  to  say,  the 
grant  of  a  person  entitled  in  equity  passes 
only  that  which  he  is  entitled  to  in  equity, 
and  nothing  more.  If,  therefore,  a  person 
seized  of  an  equitable  estate,  the  legal  estate 
being  outstanding,  makes  an  assurance  by 
way  of  mortgage,  or  grants  an  annuity,  and 
afterwards  conveys  the  whole  estate  to  a 
purchaser,  he  can  only  grant  to  the  pur- 
chaser that  which  he  has,  namely  the  estate, 
subject  to  the  annuity  or  mortgage,  and  no 
more.  The  subsequent  grantee  takes  only 
that  which  is  left   in    the  grantor.     Hence, 
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grantees  and  incumbrancers  claiming  in 
equity  take  and  are  ranked  according-  to  the 
dates  of  their  securities;  and  the  maxim 
applies  qui  prior  est  in  tempore  potior  est 
in  jure.  The  first  grantee  is  potior,  that  is 
potentior.  He  has  a  better  and  superior, 
because  a  prior  equity.  The  first  grantee 
has  a  rig-ht  to  be  paid  first,  and  it  is  quite 
immaterial  whether  the  subsequent  incum- 
brancers at  the  time  they  took  their  securi- 
ties and  paid  their  money  had  notice  of  the 
first  incumbrance  or  not," 

Another  English  case  decided  in  1863  is 
very  apposite,  and  the  reasoning  of  L/ord 
Justice  Turner  applies  with  much  force  to 
the  case  before  us.  He  says:  *  ^Questions 
of  priority  between  equitable  incumbrancers 
are  in  g-eneral  g-overned  by  the  rule  qui  prior 
est  tempore  potior  est  jure ;  and  in  deter- 
mining* cases  depending  on  the  rule  we'must 
of  course  look  at  the  principle  on  which  the 
rule  is  founded.  It  is  founded,  I  conceive, 
on  this  principle,  that  the  declaration  of  a 
trust  vests  an  estate  and  interest  in  the 
subject  matter  of  the  trust  in  the  per- 
480  son  *in  whose  favor  the  trust  is  cre- 
ated or  declared.  When,  therefore,  it 
is  sought  to  postpone  an  equitable  title  cre- 
ated by  declaration  of  trust,  there  is  an 
estate  or  interest  to  be  displaced.  A  vested 
estate  or  interest  ought  not  to  be  displaced 
on  any  light  grounds.  The  case  which  is 
here  alleged  is  this,*'  (and  in  this  respect 
much  resembles  the  case  before  us,)  **that 
the  defendant  Thomas  Eyers,  acting  for 
himself  and  other  members  of  his  family, 
trusted  everything  to  Sadlim,  permitted  him 
to  deal  with  the  mortgage  and  the  moneys 
secured  by  it  as  he  thought  fit,  and  created 
and  recognized  an  apparent  ownership  in 
him,  and  that  they  ought  not,  therefore,  to 
be  allowed  to  claim  against  third  parties 
who  dealt  with  him  bona  fide  upon  the  faith 
of  his  apparent  title.  But  upon  the  ground 
that  there  was  no  proof  that  the  defendants 
were  in  any  way  privy  to  or  cognizant  of 
the  dealings  of  their  trustee,  it  was  held 
that  their  equity  was  not  to  be  postponed  to 
those  who  dealt  with  him  bona  fide  upon 
the  faith  of  his  apparent  title.** 

It  was  urged  in  that  case  as  in  this,  that 
the  cestui s  que  trust  must  be  presumed  to 
know  the  acts  and  conduct  of  their  trustee. 
But,  replying  to  this  view  Lord  Justice 
Turner  says:  **The  very  first  principle  of 
courts  is,  that  the  cestuis  que  trust  places 
confidence  in  his  trustee ;  and  if  it  is  to  be 
held  that  a  cestuis  que  trust  is  to  be  post- 
poned upon  the  mere  ground  that  he  did  not 
enquire  into  the  acts  or  conduct  of  his  trus- 
tee, that  principle  would  be  in  a  great 
measure  if  not  wholly  destroyed.*' 

Upon  this  review  of  the  cases  (both 
American  and  English)  I  think  it  is  clear 
that  in  this  contest  between  holders  of  mere 
equities,  that  which  is  prior  in  time  is  prior 
in  right,  and  must  prevail. 

But  it  is  insisted   by   the  learned  counsel 

for  the  appellant  that  this  rule  applies  only 

between    equal    equities,    and   if  the  junior 

claimant  has   a   superior  equity,  or  if 

481      he  *has   the   better  right    to   call  for 


the  legal  title,  he  must  prevail,  and 
the  case  of  Cox  v.  Romine,  9Gratt.,  28, 
and  cases  cited  in  the  opinion  of  Judge 
Samuels,  are  relied  on.  In  that  case  it  is 
said :  '^It  may  be  laid  down  as  a  general  rule 
that  between  mere  equities  equal  in  all  other 
respects,  the  elder  shall  prevail.  If,  however, 
the  junior  claimant  shall  have  an  advantage 
at  law,  or  superior  equity,  such  party  shall 
prevail. "  Within  this  exception  to  the  rule, 
qui  prior  est  tempore  potior  est  jure,  which 
is  an  exception  well  established,  it  is  sought 
to  place  the  appellant  and  his  vendee  Trip- 
lett.  It  is  insisted  that  by  the  negligence 
and  omission  of  the  appellees,  Triplett  and 
his  vendee  were  misled  in  paying  their  pur- 
chase money  while  there  was  a  secret  trust 
in  favor  of  the  appellees,  of  which  it  was 
their  duty  to  give  notice. 

It  has  already  been  shown  that  the  title 
of  the  appellees  was  not  such  a  title  as  the 
registry  acts  required  to  be  recorded,  and 
that  therefore  there  was  no  obligation  on 
them  under  those  acts  to  make  such  record 
in  any  form  in  the  county  of  Fauquier. 
The  purchaser  can,  therefore,  only  claim  a 
superior  equity  under  that  rule  which  de- 
clares that  *Hhe  equity  of  a  party  who  has 
been  misled  is  superior  to  his  who  has  wil- 
fully misled  him."  The  meaning  of  this 
rule  is,  that  if  a  person  interested  in  an 
estate  knowingly  misleads  another  into 
dealing  with  the  estate  as  if  he  were  not 
interests,  he  will  be  postponed  to  the  party 
misled,  and  compelled  to  make  his  repre- 
sentation specifically  good.  In  order  to  the 
introduction  of  this  equity  it  is  essential 
that  there  be  intentional  deceit,  or  stt  all 
events  that  degree  of  gross  negligence 
which  amounts  to  evidence  of  an  intent  to 
deceive.  Adams'  Eq**  6th  Am.  ed.,  317, 
319. 

Now,  it  cannot  be  said,  looking  to  this 
record,  that  this  widow  and  her  chil- 
482  dren,  who  were  mostly  married  *women 
and  infants,  by  any  act  or  omission  of 
theirs,  knowingly  misled  the  purchasers  in 
dealing  with  the  estate  in  which  they  were 
interested.  There  is  nothing  in  the  evi- 
dence to  show  that  they  ever  knew  of  the 
sale  by  John  W.  Ashby  to  Triplett,  and  by 
Triplett  to  Briscoe.  They  were  certainly 
not  active  in  any  of  these  transactions. 
They  were  entirely  passive,  and  their  posi- 
tion warranted  them  in  being  so.  They 
had  submitted  their  rights  into  the  hands 
of  a  court  of  chancery.  That  court  had  in 
its  hands  the  trust  funds  of  these  cestuis 
que  trust,  and  ordered  its  commissioner  to 
invest  these  funds  in  the  Culpeper  lands; 
and  by  its  decree  directed  that  when  all  the 
purchase  money  was  paid,  the  trustee,  John 
W.  Ashby,  should  take  to  himself  a  convey- 
ance of  that  land  to  be  held  upon  the  same 
trusts  as  those  by  which  the  husband  and 
father  of  the  cestuis  que  trust  had  been 
careful  to  secure  this  fund  to  them. 

They  had  every  reason  to  believe  that  this 
decree  would  be  carried  out.  They  had 
every  reason  and  right  to  presume  that  their 
trustee  would  carry  out  the  order  of  the 
court.     There  was  no  rule  of  law   or  equity 
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which  required  them  to  take  a  further  step 
in  the  cause  after  that  decree  was  rendered. 
There  was  certainly  neither  any  necessity 
or  propriety  in  taking  any  action  towards 
the  assertion  of  their  rig^hts  until  the  time 
came  when  the  court  in  Culpeper  was  to 
decree  a  conveyance  of  the  land.  That  time 
was  when  all  the  purchase  money  was  paid. 
Before  that  time  they  filed  their  petition 
asserting  their  claim,  which  was  duly  re- 
spected by  that  court.  That  court  did  not 
err  in  preferring  their  claim  to  that  of  the 
appellant  and  his  vendor.  They  were  pur- 
chasers of  a  mere  equity;  they  purchased 
from  a  vendor  who  had  neither  the  legal  nor 
equitable  title.  They  knew  the  legal  title 
was  outstanding;  and,    in   the  language  of 

Ch.  J.  Gibson,  in  Chew  v.  Barnett, 
483       (supra,)    *4n    truth    they  *purchased 

nothing  more  than  a  title  to  go  into 
a  court  of  chancery  to  have  the  legal  estate 
conveyed  to  them;"  and  when  they  come 
into  that  court,  they  find  they  are  seeking 
to  acquire  title  to  an  estate  they  now  know 
belongs  to  another.  In  the  expressive  lan- 
guage of  Judge  Tucker,  in  a  case  above 
cited,  they  ought  to  be  stopped,  and  not 
permitted  to  proceed  further  in  pursuit  of 
the  legal  title. 

I  am  of  opinion    that   the  decree   of  the 
Circuit  court  of  Culpeper  should  be  afl&rmed. 

Anderson,  Staples  and  Bouldin,  Js.,  con- 
curred in  the  opinion  of  Christian,  J. 

Moncure,  P. ,  concurred  in  the  results. 
Decree  affirmed. 
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^Stearns  v.  Mason. 


March  Term,  1874,  Ricbmond. 

I.  Bonds— Confederate  Currency .'—Tliousrli  in  a  sale  of 
real  estate  in  October  1862,  the  price  is  fixed  with 
reference  to  Ck)nfederate  States  treasury  notes,  it 
may  be  shown  by  parol  evidence  that  the  deferred 
payments  were  not  to  be  discharired  in  that  cur- 
rency. 

a.  Same— Same.— In  such  case  the  bonds  for  the 
deferred  payments  say  they  are  to  be  paid  "in  cur- 
rent money  of  Virginia."  It  beinsr  shown  that 
they  were  not  to  be  paid  in  ffold.  nor  in  Ck>nfeder- 
ate  currency,  they  are  to  be  scaled  as  of  the  value 
of  Confederate  currency  at  the  time  of  the  con- 
tract. 

3.  Same— Same— Tender.— The  purchaser  claiming 
that  the  bonds  were  to  be  paid  in  Ck>nfederate  cur- 
rency, a  few  days  after  the  first  bond  fell  due 
tendered  the  amount  in  that  currency,  and  on  the 
day  the  second  bond  fell  due  he  tendered  the 
amount  of  both  bonds  in  that  currency,  and 
the  vendor  refused  to  receive  it  As  it  was  uncer- 
tain what  amount  or  if  any,  was  due  upon  the 
bonds,  interest  will  not  be  allowed  except  from  the 
date  of  the  decree. 

^Bonds— Confederate  Currency.— See  on  this  subject 
Wriffhtsman  v.  Bowyer.  24  Oratt  4S3.  and  note;  Mil- 
ler V.  Fletcher,  27  Oratt  403,  and  note.  See  also, 
Compton  V.  Major,  80  Oratt  180,  and  Merewether  v. 
Dowdy.  25  Oratt  232,  citiner  the  principal  case  and 
also,  Bierne  v.  Brown's  Adm'r,  10  W.  Va.  748  and 
Gilkeson  v.  Smith,  16  W.  Va.  44. 


In  October  1862  Franklin  Steams  sold  to 
C.  R.  Mason  certain  real  estate  near  the 
city  of  Richmond  known  as  Stearns'  dis- 
tillery, for  the  price  of  $60,000.  Of  this 
sum  $35, (too  was  paid  at  the  time  of  the  pur- 
chase in  Confederate  States  treasury  notes; 
and  Mason  executed  to  Steams  his  two 
bonds  dated  the  24th  of  October  1862,  each 
for  the  sum  of  $12,000,  payable,  one  in  one 
and  the  other  in  two  years,  **in  current 
money  of  Virg^inia,"  with  leg'al  interest 
from    the    date.      The    property    was 

485  *conveyed    by    Stearns    and    wife   to 
Mason  by  deed  of   same  date ;  and  on 

the  same  day  Mason  conveyed  it  to  Nance 
&  Williams  in  trust  to  secure  the  unpaid 
purchase  money. 

In  Aug-ust  1865  Stearns  having^  directed 
the  trustees  to  sell  the  property  for  the  paj'- 
ment  of  the  purchase  money.  Mason  filed 
his  bill  and  obtained  an  injunction  to  the 
sale,  and  he  afterwards  filed  an  amended 
bill.  The  grounds  on  which  he  rested  his 
application  for  an  injunction  are,  that  the 
bonds  were  payable  in  such  currency  as  was 
in  use  when  they  fell  due ;  that  when  they 
fell  due  Confederate  States  treasury  notes 
were  then  the  only  currency ;  that  a  few 
days  after  the  first  bond  fell  due  he  tendered 
the  amount  to  Stearns,  who  refused  to  re- 
ceive it ;  and  on  the  day  when  the  second 
bond  fell  due  he  tendered  to  Steams  the 
amount  of  both  bonds,  which  Steams  re- 
fused to  accept ;  and  plaintiff  had  kept  the 
money  ready  to  be  paid  to  Steams. 

Stearns  answered  the  bills,  and  denied 
emphatically  every  allegation  of  the  bill  as 
to  the  kind  of  currency  in  which  the  bonds 
were  to  be  paid ;  says  he  refused  positively 
to  receive  any  further  payment  in  Confed- 
erate currency,  though  Mason  offered  to 
make  a  larger  payment  in  that  currency  at 
the  time  of  the  contract;  that  the  currency 
was  then  depreciating,  and  he  did  not  doubt 
that  it  would  continue  to  depreciate.  He 
averred  that  the  price  of  $60,000  was  not 
more  than  the  property  had  cost  him  before 
the  war ;  and  he  denies  that  the  price  agreed 
to  be  paid  for  it  was  judged  by  him  and  the 
plaintiff  to  be  its  value  in  Confederate 
treasury  notes. 

The  facts  in  the  case  are  sufficiently  stated 
in  the  opinion  of  Judge  Anderson. 

The  cause  came  on  to  be  heard  on  the  28th 

of  November  1871,  when  the  court  held  that 

the  bonds  were   payable  in   the  currency  in 

use  when  they  fell  due,  and  they  were  to  be 

scaled  as  of  that  day ;  and  made  a  de- 

486  cree  that  *upon    the   plaintiff   paying 
to  the  defendant  Steams  $892.86,  with 

interest  from  the  24th  of  October  1863,  and 
$471.70,  with  interest  from  the  17th  of  Au- 
gust 1865,  and  the  costs  of  the  suit,  Stearns 
should  deliver  up  to  the  plaintiff  his  bonds, 
and  that  the  administrator  of  the  surviving 
trustee  should  reconvey  the  property  to  the 
plaintiff.  From  this  decree  Steams  applied 
to  this  court  for  an  appeal,  which  was  al- 
lowed. 

Steger,  for  the  appellant. 
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Lyons,  Dunlop  and  H.  H.  Robertson,  for 
the  appellee. 

Anderson,  J.  The  appellant  Steams,  in 
October  1862,  sold  and  conveyed  to  the  ap- 
pellee. Mason,  two  parcels  of  land  near  the 
city  of  Riq^mond,  upon  which  was  situated 
an  extensive  and  very  valuable  distillery. 
The  price  was  sixty  thousand  dollars;  of 
which  thirty-five  thousand  was  paid  in  cash, 
in  Confederate  currency.  For  the  balance, 
the  appellee  executed  two  bonds,  payable  in 
one  and  two  years,  with  a  deed  of  trust  upon 
the  property  as  security.  The  present  con- 
troversy is  as  to  the  measure  of  the  appel- 
lee's liability  upon  these  bonds.  And  that 
depends  upon  what  was  the  true  under- 
standing- and  agreement  of  the  parties  in 
respect  to  the  kind  of  currency  in  which 
the  contract  was  to  be  fulfilled  or  performed, 
or  with  reference  to  which,  as  a  standard  of 
value,  it  was  made  or  entered  into. 

The  court  is  of  opinion  that,  upon  the 
facts  shown  by  the  record,  the  contract  in 
this  case  was  made  with  reference  to  Con- 
federate currency,  at  its  date,  as  the  stand- 
ard of  value.  But  it  does  not  follow 
necessarily  that  the  deferred  instalments 
were  solvable  in  that  currency.  In  Myers 
V.  Whitfield,  22  Gratt.,  780,  the  contract 
was  made  with  reference  to  Confed- 
487  erate  currency  as  the  standard  *of 
value ;  but  the  court  held  that  the  de- 
ferred instalments  were  not  solvable  in  that 
kind  of  currency,  and  that  a  tender  of  it  in 
payment  at  the  maturity  of  the  bond,  when 
it  had  become  greatly  depreciated,  was  not 
good ;  and  that  the  obligee  had  a  right  to 
refuse  it.  It  is  true  that,  in  the  absence  of 
any  evidence  to  rebut  it,  the  presumption 
would  be  that  it  was  solvable  in  the  same 
currency  with  reference  to  which  as  a 
standard  of  value  it  was  entered  into.  But 
in  this  case  that  presumption  is  repelled. 
The  appellant  was  not  willing  to  bind 
himself  to  receive  Confederate  currency  in 
payment  of  the  bonds;  and  the  appellee 
did  not  insist  on  it. 

The  plaintiff*s  allegations  in  his  bills, 
original  and  amended,  are  to  the  contrary. 
But  those  allegations,  in  all  their  different 
shapes  and  phases,  whether  inferential  or 
positive,  by  direct  averment  or  by  inuendo, 
are  positively  and  responsively  denied  by 
the  defendant  in  his  answer.  He  denies  the 
allegation  ^^that  the  parties  intended  that 
the  bonds  should  be  payable  in  such  cur- 
rency as  was  used,  circulated,  and  current 
as  money  in  Virginia  at  the  time  when  the 
bonds  should  respectively  fall  due.  He 
denies  that  he  understood  and  expected  that 
the  bonds  would  be  paid  as  they  became  due 
in  such  kind  of  money  as  should  then  be 
the  common  currency  in  Richmond  and  its 
neighborhood."  He  also  **denies  the  alle- 
gation that  the  agreement  was,  that  the 
credit  instalments  should  be  paid  in  Con- 
federate States  treasury  notes,  if  they  con- 
tinued to  be  the  common  currency  in 
Virginia  at  the  times  the  bonds  respectively 
fell  due,  and  if  not,  then  in  whatever  else 
should    be    the   common   currency   at  those 


periods.-*  And  that  his  answer  is,  and  was 
intended  to  be,  a  denial  of  the  allegations 
of  the  bills,  not  only  in  their  letter,  but  also 
in  substance,  is  shown  by  his  repeating  his 
previous  averment,  that  at  the  time  of  sale 
he  refused  to   receive   a   cent  more  in 

488  Confederate     *treasury     notes;     and 
*'that  the  credit   payments  were  to  be 

in  such  money  as  the  law  of  Virginia  au- 
thorized in  payment  of  debts." 

No  direct  evidence  is  adduced  by  the 
plaintiff  in  support  of  the  allegations  of  his 
bills,  thus  positively  and  responsively  denied 
by  the  answer,  except  his  own  testimony, 
and  that  falls  short  of  proving  the  agree- 
ment as  alleged.  If  it  were  fully  up  to  the 
mark,  if  he  had  fully  testified  to  what  is 
alleged  in  his  bills,  and  it  were  held  that 
the  testimony  of  the  plaintiff  himself  meets 
the  requisition  of  the  principle  of  courts  of 
equity,  which  requires  two  credible  wit- 
nesses or  one  witness  and  corroborating 
circumstances  to  overthrow  the  answer,  (a 
question  which  it  is  unnecessary  to  decide 
now,)  we  think  the  circumstances  do  not 
corroborate,  but  rather  repel  the  aforesaid 
allegations. 

I  think  these  facts  are  established  by  the 
record :  First,  that  the  appellant  refused  to 
receive  any  more  than  $35,000  in  Confed- 
erate currency  at  the  time  of  the  sale, 
thoug-h  the  appellee  desired  and  proposed  to 
pay  more.  And  second,  that  it  was  the 
confident  belief  of  the  appellant  that  Con- 
federate States  treasury  notes  would  con- 
tinue to  depreciate.  These  facts  are 
admitted  by  the  appellee  in  his  testimony. 
It  is  also  proved  by  other  witnesses  that  it 
was  the  confirmed  belief  and  conviction  of 
the  appellant,  at  that  time,  that  said  cur- 
rency never  would  be  redeemed,  and  there- 
fore would  become  worthless.  The  inference 
from  these  facts  is  irresistible.  If  he  was 
not  willing  to  receive  more  of  it  at  the  date 
of  the  contract,  it  is  not  probable  that  he 
would  have  bound  himself  to  receive  it  at 
maturity.  And  if  he  refused,  for  the  reason 
the  appellee  says  he  assigned,  that  he  could 
not  use  it  immediately,  the  case  is  stronger ; 
for  it  shows  that  he  was  not  willing  to  take 
it  to  keep,  even  until  he  could  meet  with  an 
opportunity   of    investment    and   run 

489  *the  risk  of   its  further  depreciation. 
If  this  be  so,  it  is  hardly  possible  that 

he  would  be  willing  to  bind  himself  to  re- 
ceive it  in  payment  of  the  deferred  instal- 
ments, not  maturing  for  the  period  of  twelve 
months  and  two  years.  In  having  the 
bonds,  the  deed  of  conveyance  and  the  deed 
of  trust  prepared,  to  complete  the  contract, 
the  bill  alleges  that  he  made  no  provision 
for  payment  in  currency.  Why  would  he 
have  had  them  so  prepared,  if  he  had  agreed 
or  intended  to  contract  for  their  payment 
in  Confederate  currency?  The  plaintiff 
avers  that  he  objected  to  execute  the  bonds 
in  that  form,  lest  he  might  be  bound  to  pay 
in  specie,  and  proposed  to  appellant  to  insert 
the  words  **in  current  money  of  Virginia;" 
to  which  he  acceded,  and  had  the  bonds  so 
drawn ;  and  they  were  then  executed  by 
the  appellee. 
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Why  did  the  appellant  accede  to  this  prop- 
osition? Because  their  insertion,  in  his 
opinion,  would  not  materially  change  the 
legal  effect  of  the  bond,  and  therefore  it 
was,  it  may  be  presumed,  he  accepted  it. 
He  says  in  his  answer,  '^This  respondent 
had  positively  refused  to  receive  another 
cent  of  treasury  notes,  and  in  consenting 
to  accept  bonds  payable  in  'current  money 
of  Virginia, '  he  meant  to  receive  what  these 
bonds  legally  import,  namely :  such  money 
as  is  authorized  by  the  laws  of  Virginia  to 
be  paid  in  discharge  of  debts  or  liabilities." 
**Current  money  of  Virginia*'  may  import 
a  currency  made  money  by  the  laws  of  Vir- 
ginia, just  as  current  money  of  the  Confed- 
eracy imports  a  currency  created  by  the 
government  of  the  Confederacy.  They  were 
distinguishable ;  and  a  citizen  of  Virginia, 
at  the  date  of  this  contract,  may  well  be 
supposed  to  have  had  more  confidence  in 
the  former  than  the  latter,  especially  if  he 
were  not  very  hopeful  of  a  favorable  result 
of  the  war.  If  that  proved  disastrous  the 
Confederacy  must  be  inevitably  overthrown, 
and  its  currency  must  perish  with  it. 

490  *But  the  States  having  an  antecedent 
existence,    and   being   indestructible, 

it  was  a  reasonable  conclusion  that  a  cur- 
rency created  by  their  governments  would 
survive  the  wreck  of  the  Confederacy,  and 
such  we  believe  was  the  opinion  of  many. 
The  meaning  of  the  terms  **current  money 
of  Virginia"  may  be  controlled  by  the  con- 
nection in  which  they  are  used.  When  used 
in  contradistinction  to  Confederate  currency 
as  well  as  specie,  as  I  think  they  were  in 
this  instance,  their  import  is  such  as  I  have 
indicated.  And  in  that  sense  the  appellant 
seems  to  have  understood  them. 

I  do  not  think  that  he  understood  or  in- 
tended their  insertion  to  give  to  the  bonds 
the  effect  of  specie  obligations.  And  he 
expressly  disclaims  in  his  answer  an  inten- 
tion to  demand  specie.  It  is  true  that  the 
State  of  Virginia  could  not  legislate  that 
any  currency,  except  gold  and  silver  coin, 
should  be  received  in  payment  of  debts  and 
liabilities.  The  appellant  seems  not  to  have 
been  aware  of  this  constitutional  inhibition. 
He  seems  to  have  believed,  which  is  perhaps 
a  general  popular  error,  that  it  was  compe- 
tent for  a  State  to  make  bank  notes,  or  other 
paper  currency,  receivable  in  payment  of 
debts  and  liabilities.  I  think  it  is  evident 
that  he  did  not  understand  the  words  to  im- 
port specie.  He  must  have  supposed  that 
the  appellee  understood  that  the  change  he 
proposed  would  exclude  the  idea  of  an  obli- 
gation to  pay  specie. 

It  is  equally  evident,  I  think,  that  he  did 
not  understand  the  words  to  mean  Confed- 
erate currency;  or  that  the  appellee  so 
understood  them.  When  he  accepted  the 
proposition  of  the  appellee,  to  insert  those 
words  in  the  bonds,  he  would  of  course  have 
understood  them  to  mean  something  differ- 
ent from  Confederate  currency ;  which  the 
appellee  knew  he  was  not  willing  to  receive 
beyond   $35,000,    because    he   had    no 

491  immediate  use   for   it,  *and    was    not 
willing   to   receive   any  amount  of  it. 


to  keep  on  hand,  on  account  of  its  rapid 
depreciation  and  his  total  want  of  confi- 
dence in  its  ultimate  redeemability ;  and 
consequently  would  not  bind  himself  to  re- 
ceive it  in  payment  of  the  deferred  instal- 
ments, a  year  or  two  years  hence.  He  had 
no  reason  to  believe,  then,  that  the  words 
proposed  to  be  inserted  were  intended  to 
include  that  currency;  and  he  may  well 
have  understood  them  to  mean  Virginia 
bank  notes,  or  other  currency  which  Vir- 
ginia might  make  receivable  in  payment  of 
debts  or  liabilities.  And  if  the  appellee 
knew  that  the  words  were  so  understood  by 
him,  then,  upon  reason  and  authority,  such 
would  have  been  the  agreement.  2  Cold- 
well  R.,  591  (citing  Chitty  on  Cont.,  p.  62), 
the  court  says:  **One  party  is  bound,  as 
well  by  the  rule  of  moral  right  as  by  law, 
to  keep  or  perform  his  contract  with  an- 
other, in  the  sense  in  which  he  knew  at 
the  time  of  entering  into  it  the  other  under- 
stood the  contract."  But  such  a  stipulation 
would  be  void,  because  of  the  impossibility 
of  its  performance — the  incompetency  of 
the  State  to  create  such  a  currency.  And 
the  stipulation  as  to  the  kind  of  currency  in 
which  the  contract  was  solvable  would  be 
void ;  and  the  contract  would  stand  just  as 
if  there  had  been  no  stipulation  on  that 
subject,  except  that  any  presumption  that 
it  was  solvable  in  Confederate  currency, 
arising  from  the  fact  that  the  contract  was 
made  with  reference  to  that  currency  as  the 
standard  of  value,  would  be  repelled  by  the 
facts ;  which,  though  they  do  not  evidence 
a  valid  contract,  yet  show  that  the  parties 
did  not  intend  to  make  a  contract  solvable 
in  Confederate  currency,  as  they  provided 
for  its  performance,  though  ineffectually, 
in  a  different  medium.  It  is  evident,  I 
think,  that  the  appellant  did  not  understand 
the  change  made  in  the  bonds  as  binding 
him  to  receive  payment  in  Confederate 
492  *currency,  nor  as  giving  them  the 
effect  of  specie  obligations. 

How  did  the  appellee  understand  it?  His 
objection  to  executing  the  bonds  as  first 
drawn,  lest  they  might  bind  him  to  pay 
specie,  conclusively  shows  that  he  did  not 
intend  the  insertion  of  the  words  which  he 
proposed  to  give  them  the  effect  of  specie 
obligations.  And  it  is  almost  equally  cer- 
tain that  he  did  not  intend  his  proposition 
to  be  understood  by  the  appellant  as  binding 
him  to  receive  payment  in  Confederate 
treasury  notes  in  the  event  that  they  con- 
tinued to  be  the  currency  at  the  maturity  of 
the  bonds.  If  such  had  been  his  intention 
there  is  no  reason  why  he  did  not  propose 
to  insert  * 'Confederate  currency,"  or  the 
currency  in  common  use  at  the  maturity  of 
the  bonds,  which  would  include  Confederate 
currency.  If  such  had  been  his  proposition 
I  think  there  can  hardly  be  a  doubt  that  the 
appellant  would  have  instantly  rejected  it. 
The  circumstances  tend  strongly  to  show 
that  the  appellee  was  aware  of  it,  and  there- 
fore did  not  propose  it. 

It  is  easier  to  understand  what  the  parties 
did  not  mean  by  the  words  inserted,  than 
to    ascertain    what    they    did    mean.     The 
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words  themselves  are  equivocal,  and  men 
mig^ht  honestly  differ  as  to  their  construc- 
tion. The  appellant  and  the  appellee  seem 
to  have  differed  widely  as  to  what  they  re- 
spectively understood  them  to  mean.  And 
whatever  may  be  their  legal  effect,  if  the 
appellee,  at  the  time  of  executing  the  bonds, 
understood  them  to  mean  one  thing  and  the 
appellant  another,  and  neither  knew  how 
they  were  understood  by  the  other,  there 
was  really  no  agreement  between  them  as 
to  the  medium  of  payment.  Consequently, 
there  was  no  obligation  on  the  appellant  to 
receive  payment  in  a  greatly  depreciated 
currency  of  the  Confederate  States  at 

493  the  time  the  tenders  *were  made.  It 
was  a  Confederate  contract  with  ref- 
erence to  the  standard  of  value  at  the  time 
it  was  entered  into ;  but  there  being  no  con- 
tract, express  or  implied,  that  the  deferred 
instalments  should  be  payable  in  Confeder- 
ate States  treasury  notes,  the  appellant  was 
not  bound  to  receive  them,  so  greatly  de- 
preciated as  they  were,  when  tendered  in 
discharge  of  the  appellee's  obligations. 
But  the  contract  having  been  made  with  ref- 
erence to  Confederate  States  treasury  notes 
as  the  standard  of  value,  it  must  be  scaled 
as  of  the  date  of  the  contract.    . 

This  is  our  conclusion  from  the  facts  and 
law  of  this  case.  That  conclusion  is  the 
result  of  mature  deliberation,  and  the  best 
consideration  we  could  give  to  it,  with  the 
assistance  of  able  arguments  on  both  sides, 
and  we  think  it  is  not  unjust  to  the  appel- 
lee. He  got  a  valuable  property  from  the 
appellant,  which  they  estimated  to  be  worth, 
in  the  currency  in  general  circualtion  at 
the  time,  sixty  thousand  dollars,  and  I  think 
the  evidence  shows  that  it  was  not  a  hard 
bargain.  He  paid  $35,000  down  in  Confed- 
erate currency,  and  on  the  24th  day  of  Oc- 
tober 1864  tendered  twenty-eight  thousand 
dollars  as  a  full  payment  of  the  balance, 
which  the  appellant  refused  to  receive.  Ac- 
cording to  the  evidence  in  the  record  it  was 
worth  only  $1,054.33  at  the  time  pf  the  ten- 
der, whilst,  according  to  the  contract,  the 
balance  of  purchase  money  unpaid  was 
worth  in  gold,  at  the  date  of  the  contract, 
ten  thousand  dollars,  upon  the  one-half  of 
which  the  appellant  was  entitled  to  one 
year's  interest,  and  two  years*  interest  on 
the  other  moiety.  The  money  tendered  was 
lost.  We  think  the  law  throws  that  loss  upon 
the  appellee;  and  it  is  not  so  great  a  hard- 
ship on  him  to  lose  the  v-alue  of  that  tender 
as  it  would  be  upon  the  appellant  to  lose  his 
$10,000 — a  result  which  we  think  would  have 
been  flagrantly  unjust  to  him,  as  we  are 
clearly   of  opinion    that  the  evidence 

494  *does  not  show   that  either  party  in- 
tended a  contract  of  hazard,  depending 

upon  the   kind  of  currency  in  common  use 
at  the  maturity  of  the  bonds. 

Upon  the  only  remaining  point,  the  ques- 
tion of  interest,  the  majority  of  the  court 
are  of  opinion  that  it  would  be  inequitable, 
under  the  circumstances  of  this  case,  to  re- 
quire the  appellee  to  pay  interest;  and  this 
mainly  uxK>n  the  ground  of  the  uncertainty 
and  doubt  as  to  the  amount  he  was  owing. 


and  whether  he  was  owing  anything.  It 
was  a  question  of  doubt  whether  the  tender 
and  refusal  of  Confederate  treasury  notes  to 
the  full  amount  of  the  debt  was  not  a  dis- 
charge of  his  obligation.  But  if  the  obliga- 
tion was  not  discharged,  it  was  a  question  of 
great  doubt  and  uncertainty  what  amount 
the  appellee  was  owing,  and  could  not  be  as- 
certained until  determined  by  the  court. 
Although  bonds  were  executed  for  specified 
sums,  the  amount  due  upon  them  was  as 
uncertain  and  unliquidated  as  an  open  ac- 
count, or  as  the  amount  of  damage  before 
verdict  for  a  tort.  This  court  has  repeatedly 
held  that  when  accounts  were  unliquidated 
and  disputed  between  the  parties,  interest 
ought  not  to  be  allowed.  Kerr  &  Co.  v. 
Love,  1  Wash.,  172;  McConico  v.  Curzen,  2 
Call,  358.  In  Skipwith  v.  Clinch,  2  Call,  253, 
interest  upon  rent  was  refused  where  the 
amount  was  so  uncertain  that  the  lessors  did 
not  venture  to  distrain.  Where  an  attor- 
ney-at-law  had  lost  debts  by  negligence  he 
was  charged  with  the  principal  of  the  debts, 
but  not  with  interest.  Rootes  v.  Stone,  2 
I^eigh  650.  A  claim  was  presented  to  the 
Auditor,  which  was  refused ;  upon  an  appeal 
to  the  court  it  was  allowed.  Although  the 
claim  was  just  it  was  doubtful;  and  it  was 
held  that  in  such  case  the  court  ought  not 
to  allow  interest.  Auditor  v.  Dugger,  3 
Leigh  241.     These  cases  show  that  the  court 

ought  not  to  allow   interest   when  the 
495      claim,  though  *just,    is   doubtful,    or 

where  the  amount  is  unliquidated  and 
uncertain. 

Although  a  majority  of  the  court  holds  in 
this  case  that  the  appellant  was  not  bound 
by  his  contract  to  receive  payment  of  the 
deferred  instalments  in  Confederate  cur- 
rency, which  had  become  greatly  depreci- 
ated, yet  it  was  a  question  of  so  much  doubt 
that  judges  have  differed,  and  this  court  is 
not  unanimous  after  able  and  exhaustive 
argument;  and  therefore  the  parties  may 
well  have  differed,  honestly  differed.  Of 
one  thing  there  seemed  to  be  no  doubt,  that 
the  appellee  was  not  bound  to  pay  in  specie ; 
and  he  promptly  tendered  payment  of  the 
whole  amount  of  debt,  principal  and  inter- 
est, which  had  accrued  upon  it,  in  Confed- 
erate currency.  He  could  make  payment  in 
nothing  else ;  there  was  no  other  currency. 
When  refused,  he  kept  it  on  special  deposit 
in  bank,  to  meet  his  obligations,  until  the 
capture  of  Richmond  by  the  enemy,  near 
the  close  of  the  war,  when  it  perished  in 
the  general  conflagration.  He  did  all  he 
could  do  to  pay  the  debt  at  maturity.  It 
was  not  his  fault  that  there  was  no  better 
currency.  By  his  efforts  to  fulfill  his  con- 
tract, he  has  lost  the  whole  nominal  amount 
of  the  debt  in  such  currency  as  we  had.  It 
was  doubtful,  as  we  have  seen,  whether  he 
had  not  fulfilled  it,  and  if  he  had  not  (as 
we  have  determined)  it  was  uncertain  and 
doubtful  what  amount  he  had  to  pay  to  that 
end;  so  uncertain  that  it  could  only  be 
known  by  the  final  determination  of  the 
court.  He  has  had  no  use  of  the  property 
in  the  meantime  by  reason  of  its  destruction 
by  fire   before    the    maturity   of  the  bonds; 
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which  it  is  true  could  not  affect  the  question 
of  contract,  as  the  property  was  at  his  risk. 
But  if  he  had  the  use  and  derived  a  profit 
from  the  property,  it  would  have  had  an 
important  bearing  upon  the  question  of  in- 
terest. It  is  therefore  the  opinion  of 
496  the  majority  of  the  court  *that  under 
all  the  circumstances  of  this  case, 
which  is  a  suit  in  equity,  the  appellant  is 
entitled  to  a  decree  for  ten  thousand  dollars 
in  gold,  or  its  equivalent  in  legal-tender 
notes  at  the  time  of  payment,  the  value  of 
the  unpaid  balance  of  purchase  money  at 
the  date  of  the  sale,  with  interest  thereon 
from  the  date  of  the  decree  of  the  Circuit 
court  until  payment.  Let  the  decree  be 
reversed  at  the  appellee's  costs,  and  the 
cause  remanded  to  the  circuit  court  of  Hen- 
rico for  further  proceedings  to  be  had  therein 
in  coilformity  with  this  opinion. 

Moncure  P.  and  Christian  J.  concurred  in 
the  opinion  of  Anderson  J.  on  the  first 
point,  but  dissented  on  the  second. 

Staples  J.  concurred  in  the  results  of  the 
opinion  of  Anderson  J. 

Bouldin  J.  dissented  on  the  first  point, 
and  concurred  in  the  decree  that  interest 
should  not  be  charged. 

Decree  reversed. 
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*Mutual   Benefit  Life  Ins.  Co.  v.   At- 
wood's  Adm'x.  ' 

[18  Am.  Rep.  852.] 


March  Term.  1874,  Richmond. 

I.  Insunuioe  Policy.*— Dr.  A,  then  of  New  Hampshire, 
in  December  1846  obtained  from  the  M.  B.  Life  Ins. 
CJo.  of  Newark,  New  Jersey,  a  policy  of  insurance 
upon  his  life  for  12,000,  in  favour  of  his  then  wife 
S;  with  the  usual  clauses  vacatinff  the  policy  for 
the  failure  to  pay  at  the  day  the  annual  premiums, 
and  forfeiting  all  previous  payments.  About  the 
year  1860  Dr.  A.  removed  to  Virgrinla,  where  he 
lived  until  his  death.  His  wife  S  died  about  two 
years  after  her  marriage,  leavinsr  a  child,  who  died 
an  infant;  and  Dr.  A  was  twice  married  after  her 
death.  He  paid  the  premiums  regularly  up  to 
December  1861 ;  after  his  removal  to  Virginia  pay- 
inff  to  the  affent  here;  and  he  offered  to  pay  to  the 
airent  the  premium  for  December  1861,  but  the 
airent  declined  to  receive  it  until  he  could  hear 
from  the  Co. ;  but  took  his  note  for  it.  Dr.  A  died 
in  November  1862,  and  his  widow  qualified  as  his 
administratrix,  and  she  as  adm*z  brouirht  this  suit 
airainst  the  Company  to  recover  the  amount  of  the 
policy.  Hbld: 
I.  Same.— The  Company  is  bound  to  pay  the  amount 

of  the  policy,  less  the  last  unpaid  premium, 
a.  Same— Beneficiary.— Dr.  A  having  paid  the  pre- 
miums for  thirteen  years  after  the  death  of  his 
wife  S,  his  administratrix  is  entitled  to  recover 
the  money  for  the  benefit  of  his  estate. 
3.  Same— War.— A  policy  of  life  insurance  providiner 
for  the  payment  of  annual  premiums,  under 
penalty  of  forfeiture  of  all  payments  and  all 

^insurance  Policy.— See  on  this  subject,  mono- 
graphic note  on  "Life  Insurance"  appended  to 
McLean  v.  Piedmont,  etc.,  Ins.  Co.,  29  Gratt  361. 


interest  in  the  policy  for  non-payment,  is  not 
such  a  contract  of  continuincr  performance  as  is 
abrogated  by  a  state  of  war,  when  the  under- 
writer is  a  citizen  of  one  of  the  hostile  communi- 
ties and  the  insured  is  a  citizen  of  the  other.  It 
is  not  abrogated,  but  merely  suspended. 

498  •4.  Same— Same.— In  such  a  case  the  non-pay- 

ment of  premiums  by  reason  of  the  failure 
or  refusal  of  the  underwriter  or  his  agent  to 
receive  the  premiums  in  consequence  of  the 
existence  of  the  war  does  not  vacate  the  policy. 

This  was  an  action  on  the  case  in  the  Cir- 
cuit court  of  the  city  of  Richmond,  broug^ht 
in  February  1866,  by  Mrs.  M.  S.  AtwcK>d, 
widow  and  administratrix  of  Dr.  A.  H.  At- 
wood,  deceased,  ag^ainst  the  Mutual  Benefit 
I/ife  Insurance  Company  of  Newark,  New 
Jersey,  upon  a  policy  of  insurance  upon  the 
life  of  Dr.  Atwood,  for  $2,600.  Upon  the 
trial  the  defendant  demurred  to  the  evidence ; 
and  the  court  rendered  a  judg'ment  in  favor 
of  the  plaintiff  for  the  amount  of  the  policy, 
after  deducting*  one  premium  for  which  a 
note  had  been  given,  with  interest;  and 
thereupon  the  insurance  company  applied 
to  this  court  for  a  supersedeas,  which  was 
awarded.  The  case  is  stated  by  Judge 
Bouldin  in  his  opinion. 

Ould  &  Carring-ton,   Neeson  and  Hudnall, 
for  the  appellants. 

Dooley,  Sands,  Leake  &  Carter,  for  the 
appellee. 

Bouldin,  J.  On  the  application  of  Dr. 
Aaron  H.  Atwood,  the  intestate  of  the 
plaintiff,  then  residing  in  the  State  of  New 
Hampshire,  a  policy  of  insurance  was,  on 
the  30th  of  December  1846,  issued  to  Sarah 
Jane  Atwood,  then  the  wife  of  Dr.  Atwood, 
by  the  plaintiff  in  error,  an  insurance  com- 
pany chartered  by  the  State  of  New  Jersey, 
and  having  its  principal  office  in  Newark 
in  that  State,  insuring  the  life  of  Dr.  At- 
wood in  the  sum  of  $2,600  for  the  term  of 
life.  The  annual  premium  to  be  paid  was 
$50.18,  and  the  policy  contained  the  usual 
clauses  vacating  the  policy  in  case  of  failure 
to  pay  punctually  the  annual  premiums 

499  on  or  before  the  days  *specified  or  the 
payment  thereof,    and  providing  that 

all  payments  previously  made  and  all  profits 
should  be  forfeited  to  the  company  in  that 
event. 

The  premiums  were  all  regularly  paid  or 
settled  for  according  to  the  regulations  of 
the  company,  by  Dr.  Atwood,  down  to  the 
30th  day  of  December  1861,  when  the  last 
premium  fell  due.  Prior  to  that  time,  to 
wit :  about  the  year  1850,  Dr.  Atwood  re- 
moved to  the  State  of  Virginia,  where  he 
resided  until  his  death,  a  portion  of  the 
time  in  the  city  of  Richmond,  and  the  resi- 
due thereof  in  the  county  of  Amelia;  and 
during  the  whole  time  of  his  residence  in 
Virginia  he  paid  or  settled  for  the  annual 
premiums  aforesaid  to  B.  W.  Knowles, 
agent  of  the  plaintiff  in  error  in  this  State, 
until  the  30th  day  of  December  1861.  At 
and  before  that  date  war  had  broken  out 
and  was  then   raging   between    the    United 
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States,  of  which  the  State  of  New  Jersey 
was  a  member,  and  the  Confederate  States, 
of  which  Virginia  was  a  member,  and  in 
consequence  thereof  Knowles,  the  agent  of 
the  insurance  company,  declined  to  receive 
payment  of  the  premium  falling  due  on  the 
day  last  mentioned;  but  he  took  a  note  or 
bond  therefor,  subject  to  the  approval  of 
his  company.  Before  the  next  premium  fell 
due,  viz :  on  the  29th  of  November  1862,  Dr. 
Atwood  died  in  Amelia  county,  Virginia; 
so  that  at  his  death  every  premium,  except 
the  last,  had  been  settled  for  by  him.  His 
widow,  the  defendant  in  error,  was  ap- 
pointed and  qualified  as  his  administratrix. 
Mrs.  Sarah  Jane  Atwood,  first  wife  of  Dr. 
Atwood,  to  whom  the  policy  was  issued, 
died  about  two  years  after  her  marriage, 
leaving  an  only  child,  who  survived  her  but 
a  short  time,  dying-  in  infancy.  Dr.  At- 
wood married  a  second  wife,  who  died  in 
1858,  leaving  three  children  who  are  still 
living ;  and  in  November  1859  he  married 
the  defendant  in  error.     After  the  war 

500  was  over  the  *defendant  in  error  called 
at  the  office  of  the  company's  agency 

in  Richmond  to  ascertain  what  the  company 
proposed  to  do;  at  which  time  she  offered 
to  pay  in  gold,  if  required,  the  amount  of 
her  deceased  husband's  note  for  the  premium 
of  December  1861.  She  was  informed  that 
if  the  company  should  decide  to  pay  the  in- 
surance money  *'the  amount  of  the  note 
could  be  deducted  from  it.'*  This  conver- 
sation was  not  with  Knowles  in  person,  but 
with  his  partner,  Walford.  Very  soon  af- 
terwards she  received  a  letter  from  Walford, 
in  which  she  is  informed  that  Knowles  re- 
quires, on  behalf  of  the  company,  the  usual 
proofs  of  the  death  of  Dr.  Atwood,  which 
were  promptly  furnished;  but  no  satisfac- 
tory settlement  being  offered  by  the  com- 
pany, the  defendant  in  error,  as  administra- 
trix of  Dr.  Atwood,  instituted  this  suit  in 
the  Circuit  court  of  the  city  of  Richmond  to 
recover  the  amount  of  insurance  money,  less 
the  dues  on  the  policy. 

The  material  facts  proved  on  the  trial  were 
substantially  as  above  stated;  and  the  de- 
fendant below  demurred  to  the  evidence. 
The  plaintiff  joined  in  the  demurrer,  and  the 
jury  assessed  the  plaintiff's  damage  to 
$2,361.15,  with  interest  from  the  1st  of  De- 
cember 1865  till  paid,  subject  to  the  opinion 
of  the  court  upon  the  demurrer.  The  court 
gave  judgment  on  the  demurrer  for  the 
plaintiff;  and  the  case  comes  before  this 
court  on  a  writ  of  error  to  that  judgment. 
The  case  has  been  ably  argued  on  both  sides, 
and  presents  on  its  merits  a  question  of 
grave  interest  and  importance,  viz:  the 
effect  of  the  late  war  on  policies  of  life  in- 
surance, when  the  underwriters  on  the  one 
hand,  and  the  assured  and  insured  on  the 
other  reside  respectively  in  hostile  States. 
This  question  has  been  very  recently  fully 
considered  by  this  court,  in  a  case  differing 
in  no  material  aspect  from  the  case  now 
under  consideration,  and  in  my  judgment 
has  been  definitely  settled.  I  allude  to 
the    case    of     The     Manhattan    Life 
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Gratt.  614.  The  syllabus  of  the  case, 
as  stated  by  the  reporter,  is  as  follows:  **In 
July  1847  W  of  Richmond  obtains  from  the 
M.  Ins.  Co.  of  New  York,  through  their 
agent  in  Richmond,  a  policy  of  insurance 
for  the  life  of  S  his  debtor,  forfeited  if  pre- 
miums not  paid  on  the  day.  An  endorse- 
ment on  the  policy  says,  no  payment  of 
premiums  binding  on  the  company  unless 
the  same  is  acknowledged  by  a  printed  re- 
ceipt signed  by  an  officer  of  the  company. 
Payments  of  the  premium  are  made  and 
such  receipts  given,  signed  by  an  officer  in 
New  York,  countersigned  by  the  agent 
here,  to  whom  the  money  is  paid,  until  1861, 
when  the  premium  is  paid  to  the  agent,  but 
only  the  receipt  of  the  agent  here  is  given 
for  it,  and  the  company  does  not  receive  it. 
In  July  1862  W  offers  to  pay  the  premium  to 
the  agent  here,  but  he  declines  to  receive 
it,  the  company  having  directed  him  that 
the  premiums  must  be  paid  in  New  York. 
S  dies  in  November  1862.  The  M.  Ins.  Co. 
is  liable  to  W  for  the  amount  of  the  insur- 
ance, less  the  last  premium,  which  he  had 
not  paid." 

This  was  a  judgment  of  a  majority  of  a 
full  court,  after  elaborate  argument  and 
careful  consideration,  two  ju^es  dissent- 
ing ;  it  was  therefore  the  deliberate  judg- 
ment of  this  court  in  a  full  court.  It  is  true 
that  two  of  the  majority  seemed  unwilling 
to  yield  their  assent  to  all  the  reasoning  of 
the  learned  judge  who  prepared  the  opinion 
on  that  side';  but  it  is  very  evident  that 
they  differed  from  him  only  in  non-essen- 
tials, as  they  both  concurred  in  the  results 
— in  the  judgment  of  the  court.  That  judg- 
ment necessarily  established  the  following 
propositions : 

1.  That  a  policy  of  life  insurance,  provid- 
ing for  the  payment  of  annual  premiums 
under  penalty  of  forfeiture  of  all  payments 

and  all  interest  in  the  policy  for  non- 
502      payment,  *is    not   such   a  contract  of 

continuing  performance  as  is  abro- 
gated by  a  state  of  war,  when  the  underwriter 
is  a  citizen  of  one  of  the  hostile  communi- 
ties and  the  assured  and  insured  are  citi- 
zens of  the  other.  It  is  not  abrogated,  but 
suspended  merely. 

2.  In  such  case  the  non-payment  of  pre- 
miums by  reason  of  the  failure  or  refusal 
of  the  underwriter  or  his  agent  to  receive 
the  premiums  in  consequence  of  the  exist- 
ence of  war  does  not  vacate  the  policy. 

These  propositions  of  law  were  both  in- 
volved in  that  case,  and  it  was  absolutely 
necessary  to  establish  them  both  before  the 
judgment  could  be  affirmed.  That  judg- 
ment having  been  affirmed  by  a  majority  of 
a  full  court  after  able  and  elaborate  argu- 
ment and  grave  deliberation  on  the  very 
points,  the  decision  will  be  regarded  by  me 
as  settling  the  law  of  Virginia  on  those 
questions. 

In  declaring  what  the  law  is,  we  have 
been  taught  that  it  is  essential,  **for  the 
sake  of  obtaining  uniformity,  consistency 
and  certainty,"  to  apply  to  the  case  in 
judgment  the  rules  of  law  which  have  been 
established   by   the   wise,    learned  and  just 
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who  have  preceded  us,  to  adhere  to  prece- 
dent unless  manifestly  unjust  and  erroneous. 
In  the  language  of  Parke,  J.,  I  would  say 
**it  appears  to  me  to  be  of  great  importance 
to  keep  this  principle  of  decision  steadily 
in  view,  not  merely  for  the  determination 
of  the  particular  case,  but  for  the  interests 
of  law  as  a  science.'*  The  judicial  rule, 
stare  decisis,  I  have  always  regarded  as 
sound  and  conservative,  and  obligatory  on 
courts,  but  in  the  present  case  it  addresses 
itself  to  my  judgment  with  peculiar  force, 
occupying  as  I  do  a  seat  on  the  bench  of 
this  court  recently  filled  by  one  of  the  ma- 
jority in  the  case  referred  to — the  learned 
and  lamented  Judge  Joynes.  Under  such 
circumstances  it  would  be  unseemly  in 

503  me  to  attempt  to  weaken  the  *force  of 
that  judgment,  for  I  fully  concur  with 

Lrord  Kenyon,  that  **mischievous  indeed  to 
the  public*'  would  it  be  if  **that  which  was 
supposed  to  be  law  by  the  wisdom  of  our" 
predecessors  should  be  swept  away  **in  con- 
sequence of  new  lights  occurring  to  new 
judges."  It  will  not  be  done  in  this  case 
through  my  aid.  I  should  feel  bound,  under 
the  circumstances,  to  follow  that  decision, 
even  were  I  doubtful  of  its  propriety ;  but 
it  is  proper  that  I  should  say  that  I  enter- 
tain no  doubt  whatever  of  its  propriety.  It 
commands  my  hearty  concurrence  and  ap- 
probation, l/he  reasoning  on  which  it  is 
based  is,  in  my  judgment,  unanswerable, 
and  I  have  been  gratified  to^find  that  al- 
though the  ground  was  then  unexplored, 
the  judgment  of  the  court  has  been  abun- 
dantly sustained  by  other  and  subsequent 
decisions.  There  are  in  fact  but  two  cases 
known  to  me  contra.  One  is  the  decision 
of  Emmons,  J.,  in  the  case  of  Tait,  &c.,  v. 
The  New  York  L/ife  Insurance  Company, 
in  the  Circuit  court  of  the  U.  S.  for  the 
western  district  of  Tennessee.  Against 
this,  and  overthrowing  it,  we  have  the  more 
satisfactory  decisions  of  Judge  Blatchford, 
U.  S.  Circuit  court  for  the  southern  district 
of  New  York,  in  the  case  of  Hamilton,  Ac. 
V.  Mutual  lyife  Insurance  Company  of  New 
York,  9  Blatchford,  234,  and  of  Bond,  J., 
of  the  Circuit  court  of  U.  S.  for  the  eastern 
district  of  Virginia,  in  the  recent  case  of 
Hancock  and  wife  v.  The  New  York  Life 
Insurance  Company,  reported  2  Ins.  I^aw 
Journal,  No.  12,  p.  903,  and  also  in  13  Am. 
Lf.  Reg.,  No.  2,  p.  103.  Both  of  these  deci- 
sions are  in  accord  with  The  Manhattan 
Co.  V.  Warwick.  As  authority  they  are 
each  equal  at  least  to  that  of  Judge  Em- 
mons. In  number,  and  as  I  think,  in  rea- 
son, they  overthrow  it.  The  next  and  only 
other  case  in  conflict  with  The  Manhattan 
Company  v.  Warwick,  is  the  case  of  Dillard 
V.  Manhattan  L/ife  Ins.  Co.,  decided  by  the 
Supreme  court  of  Georgia,   July  term 

504  1871.     In    that   case   the  *ground  and 
only  ground  of  the   decision  was  that 

the  payment  of  premiums  was  strictly  a 
condition  precedent  to  the  obligation  on  the 
part  of  the  company,  and  being  so,  neither 
illegality  nor  impossibility  of  x>erformance 
would  excuse  it.  The  opinion  is  very  short, 
and  the  question  whether  the  condition  was 


not,  in  its  nature  and  effects,  a  subsequent 
condition  divesting  an  estate  instead  of  a 
condition  precedent;  or  if  precedent  its 
performance  was  not  necessarily  suspended 
with  the  entire  contract  during  the  war, 
seems  not  to  have  discussed  at  the  bar.  It 
seems  to  have  been  treated,  without  oppo- 
sition by  counsel,  as  strictly  a  condition 
precedent,  and  not  as  a  condition  forfeiting 
a  previously  vested  estate  or  right.  Had 
the  court  taken  the  latter  view  of  the  con- 
dition it  is  evident  the  decision  would  have 
been  different.  The  judge  says,  *  *  were  this 
a  case  of  forfeiture  for  the  failure,  we  should 
hold  that  the  forfeiture  was  prevented  by 
the  illegality  of  the  performance  of  the  con- 
dition."  Such  he  thought  was  not  the  case. 
But  was  not  that  precisely  the  character  of 
the  condition?  I  will  answer  in  the  lan- 
guage of  Judge  Robertson,  of  the  Supreme 
court  of  Kentucky,  in  the  case  of  New  York 
Ivife  Insurance  Company  v.  Clopton,  Ac,  7 
Bush's  R.,  179,  decided  in  August  1870,  but 
not  cited  in  the  Georgia  case.  Speaking  of 
the  same  condition,  the  learned  judge  says, 
p.  188: 

**However  lawful  the  condition  of  avoid- 
ance, as  prescribed  in  this  case,  may  be 
admitted  to  be,  it  is  in  effect  a  forfeiture 
which  ought  not  to  be  favored.  To  subject 
to  forfeiture  all  the  premiums  paid,  as  well 
as  the  five  thousand  dollars  for  the  loss  of 
life,  would  be  harshly  and  unreasonably 
penal,  for  no  better  cause  than  the  inevita- 
ble non-precise  payment  *of  another  instal- 
ment of  premium,  which  the  law  prevented 
the  appellant  from  a  right  to  receive.  None 
of  the  parties  can  be  presumed  to 
505  *have  contemplated  such  a  disabling 
war,  or  to  have  intended  by  the  con- 
dition of  avoidance  more  than  voluntary 
failure  to  pay,  when  there  was  legal  ability 
to  receive  the  premiums." 

**Then,  as  according  to  principle  and 
consistent  authority,  the  contract  was  not 
dissolved  by  the  war,  how  can  this  court, 
consistently  with  the  spirit  of  the  literal 
condition  and  the  facts  of  the  case,  adjudge 
the  policy  avoided  by  the  inevitable  non- 
payment of  premiums?  Such  a  decision 
would  seem  to  be  as  unreasonable  as  un- 
just." 

This  was  the  first  case  on  the  subject  in 
point  of  time,  having  been  decided  in  Au- 
gust 1870 ;  but  it  was  not  reported  until  after 
March  1871,  and  was  not  before  this  court 
when  the  case  of  Manhattan  Co.  v.  Warwick 
was  decided.  They  may  both  be  regarded, 
therefore,  as  cases  of  the  first  impression ; 
and  there  is  a  remarkable  and  instructive 
concurrence,  both  in  the  reasoning  and 
results  of  the  opinions  of  Judge  Robertson 
in  the  former  case  and  of  Judge  Anderson 
in  the  latter.  Judge  Anderson  regards  the 
rights  acquired  by  the  assured,  under  the 
policy,  by  previous  payment  of  premiums, 
as  vested  rights  in  an  entire  contract,  sub- 
ject to  defeasance  or  forfeiture  by  a  failure 
to  continue  the  payment  of  the  annual  pre- 
miums; that  this  payment  was  necessary 
to  be  made  under  the  contract,  **in  the  per- 
formance of   a   condition,    to  prevent  a  for- 
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f eiture ;' '  and  that  it  would  be  revolting  to 
our  every  sense  of  right — would  be  **unrea- 
sonable,  arbitrary  and  immoral,'*  either  to 
hold  such  a  contract  abrogated  b^  the  war, 
or  by  the  non-performance  of  a  condition 
which  by  reason  of  war  became  illegal  and 
impracticable  of  performance.  The  supreme 
court  of  New  York  take  precisely  the  same 
view  of  the  contract  and  condition.  Judge 
Peckham,      delivering     the     opinion 

506  *of   the   court   in   the   subsequent  case 

of  Sands  v.  New   York  Life  Ins.  Co., 
SO  New  York  R. ,  626,  631-2,  says : 

'^It  is  against  sound  principle,  and  at 
war  with  the  lights  of  the  age,  that  the 
debts  of  individuals  should  be  impaired  by 
national  differences;  debts,  be  it  under- 
stood, that  existed  by  contracts  made  prior 
to  the  war.  Clarke  v.  Morey,  10  J.  R.,  73. 
This  contract  of  the  parties  I  do  not  think 
was  nullified  by  the  war.  What  was  it? 
As  presented  in  the  complaint  and  found 
by  the  referee  it  is  a  contract  of  insurance 
by  defendant  for  the  life  of  the  insured,  for 
the  consideration  of  so  much  money  received 
and  the  annual  payment  of  $160  during  the 
continuance  of  the  policy.  It  was  a  valid 
policy  *for  the  life  of  the  insured,'  to  be- 
come void  by  the  omission  to  pay  the  agreed 
annuity.  In  principle  I  do  not  see  why  it 
is  not  like  a  lease  or  grant  of  land  in  fee, 
reserving  rent,  to  become  void  if  the  rent 
be  not  paid,  if  the  condition  subsequent  be 
not  complied  with.  I  do  not  say  that  it 
would  bar  the  plaintiff's  recovery  if  the 
contract  were  as  the  defendant  insists  it  is. 
It  is  enough  to  say  that  such  is  not  this 
contract.  The  agreement  is  to  insure  for 
the  life  of  the  assured.  Subsequent  failure 
to  pay  the  annuity  when  due  defeats  the 
policy.  It  is  a  condition  subsequent,  not 
precedent.  * ' 

The  supreme  courts  of  the  States  of  Mis- 
sissippi and  New  Jersey  have  also  followed 
and  sustained  the  decision  in  The  Manhat- 
tan Company  v.  Warwick;  and  it  has  been 
very  recently  reaffirmed  by  the  unanimous 
judgment  of  our  own  Special  Court  of  Ap 
peals,  in  the  case  of  The  New  York  Life 
Insurance  Company  v.  White,  in  a  care- 
fully-considered and  well-reasoned  opinion 
by  Judge  Wingfield.  Had  these  cases  been 
before  the  Supreme  Court  of  Georgia  when 
the  case  of  Dillard  v.  The  Manhattan  Com- 
pany was  decided   we  think  it  reason- 

507  able  *to  conclude  that  the  decision 
would  have  been  different.  But,  how- 
ever that  may  be,  there  is  certainly  no  ap- 
parent reason  why  we  should  disregard  and 
repudiate  the  well-considered  decision  of 
our  own  Supreme  court,  and  follow  the  un- 
satisfactory and  unsupported  decision  of  the 
Supreme  Court  of  Georgia.  And  especially 
is  there  little  reason  to  do  so,  when  we  con- 
sider that  the  Virginia  decision  is  not  only 
just  and  reasonable  in  itself,  but  is  sus- 
tained by  the  unanimous  judgment  of  our 
own  Special  Court  of  Appeals  and  by  the 
supreme  courts  of  four  at  least  of  the  other 
States,  being,  so  far  as  I  am  informed,  the 
only  other  States,  besides  Georgia,  in  which 
the  question  has  been  adjudicated. 


In  support  of  the  decision  of  this  court  in 
the  case  of  The  Manhattan  Company  v. 
Warwick,  we  have,  then,  the  decisions  of 
Judges  Blatchford  and  Bond  of  the  Federal 
courts  above  referred  to,  the  decision  of  the 
Supreme  court  of  Kentucky  in  New  York 
Life  Insurance  Company  v.  Clopton,  7 
Bush,  179;  the  decisions  of  the  Supreme 
court  of  New  York  in  Cohen  v.  New  York 
Life  Insurance  Company,  50  N.  Y.  R.,  610, 
and  Sands  v.  same  compan3%  Ibid. ,  626 ;  the 
decision  of  the  Supreme  court  of  New  Jersey 
in  the  case  of  Hilly ard  v.  The  Mutual  Ben- 
efit Insurance  Company,  reported  in  the 
second  and  third  numbers  of  the  Insurance, 
vol.  2,  pp.  137  and  175 ;  the  decision  of  the 
Supreme  court  of  Mississippi  in  the  case  of 
Statham  v.  New  York  Life  Insurance  Com- 
pany, 45  Miss.  R.,  58,  and  the  decision  of 
our  own  Special  Court  of  Appeals  above 
mentioned:  Contra,  Judge  Emmons  of  U. 
S.  Circuit  court  and  the  Georgia  case  alone. 

Without  prolonging  this  opinion  by  a 
comment  in  detail  on  these  cases,  some  of 
which  have  gone  farther  in  the  same  direc- 
tion than  the  case  of  The  Manhattan  Com- 
pany V.  Warwick,  and  without  repeating 
what  is  better  said  in  those  cases,  I  feel 
justified  in  saying  that  the  proposi- 
508  tions  *of  law  above  deduced  from  the 
decision  of  this  court,  in  the  case  of 
The  Manhattan  Company  v.  Warwick,  must 
be  regarded  as  **res  adjudicata,"  whether 
the  payment  x)f  premiums  be  treated  as  in 
the  nature  of  conditions  precedent  or  not ; 
for,  the  contract  being  lawful  and  merely 
suspended,  but  not  abrogated  by  the  war, 
the  performance  of  the  condition,  which  is 
part  of  the  contract,  is  suspended  also  or 
excused.  The  language  of  the  Supreme 
court  of  New  York  on  this  subject  in  the 
case  of  Sands  v.  New  York  Life  Insurance 
Co.,  50  N.  Y.  R.,  above  cited,  is  pertinent 
and  striking.  They  say,  p.  637,  *4t  is 
equally  a  condition  precedent  to  a  right  to 
recover  on  a  policy  that  the  action  shall  be 
brought  within  the  time  specified  in  the 
policy.  The  parties  have  an  undoubted 
right  by  contract  to  fix  a  short  statute  of 
limitations  obligatory  in  the  given  case. 
Yet  war  annuls  that  limitation  if  neces- 
sary, and  the  action,  may  be  brought  wholly 
irrespective  of  that  provision  of  the  policy. 
So  held  in  Semmes  v.  Hartford  Insurance 
Company,  13  Walt  U.  S.  R.,  158,  where 
that  was  the  sole  point  of  the  case.  If  such 
be  its  effect  upon  that  provision  there  is  no 
reason  why  it  shall  not  save  from  forfeiture 
this  condition  of  payment  of  the  premium 
when  due.  It  is  the  fault  of  neither  party 
:  that  it  is  not  paid,  and  war  suspends  con- 
tracts like  this,  but  does  not  destroy  them. '  * 
The  opinion  of  our  Special  Court  of  Appeals 
in  N.  Y.  Life  Ins.  Co.  v.  White  is  to  the 
same  effect.  I  concur  in  these  views  and 
am  of  opinion  that  the  contract  in  this  case 
was  suspended  but  not  abrogated  by  the 
war,  and  that  the  rights  of  the  assured 
under  the  policy  were  not  forfeited  by  a 
failure  to  perform  to  the  letter  the  condition 
of  payment  of  the  last  premium  when  due. 
,  The  performance  of  that  condition  was  also 
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suspended    or   excused.      But    it    has   been 

earnestly    contended   that   the   judgment  is 

erroneous  and  should  be  reversed,  be- 

509  cause  Dr.  Atwood  was  *neither  bene- 
ficiary   nor   contracting"    party   under 

the  policy  in  question,  and  there  is,  there- 
fore, no  right  of  action  in  his  personal  rep- 
resentative. That  the  only  child  of  the 
marriage  having  survived  his  mother,  be- 
came, by  the  express  terms  of  the  policy, 
sole  beneficiary,  and  that  his  x>6rsonal  rep- 
resentative alone  could  maintain  the  suit. 

The  objection  struck  me  at  first  as  pre- 
senting a  grave  difficulty ;  but  upon  a  more 
careful  consideration  I  am  satisfied  that  it 
is  not  valid.  I  think,  on  the  facts  of  this 
case,  that  the  husband,  Dr.  Atwood,  must 
be  deemed  in  law  the  contracting"  party ; 
and,  as  distributee  of  his  deceased  son,  he 
had  long  been  the  sole  beneficiary.  The 
policy,  it  is  true,  on  its  face  purports  to  be 
issued  to  Sarah  Jane  Atwood,  wife  of  Dr. 
Atwood,  and  expresses  that  the  premium 
was  paid  by  her ;  but  it  is  apparent  on  the 
record  that  she  was  not  the  acting  party, 
and  that  no  consideration,  in  point  of  fact, 
moved  from  her.  She  lived  only  two  years 
after  her  marriage,  and  consequently  not 
less  than  thirteen  of  the  fifteen  premiums 
settled  by  Dr.  Atwood  must  have  been 
settled  after  her  death.  It  is  proved  by  a 
witness  of  the  plaintiff  in  error  that  the 
policy  was  issued  on  ^' Aaron  H.  Atwood' s 
application,*'  and  it  is  abundantly  shown 
by  the  same  witness  and  the  other  proofs 
in  the  cause  that  the  premiums  were  in  fact 
all  settled  for  by  him.  A  contract  nominally 
with  the  wife,  for  such  consideration  and 
under  such  circumstances,  is  in  law  a  con- 
tract with  the  husband,  on  which  ordinarily 
he  may  sue  in  his  own  name,  even  in  the 
lifetime  of  the  wife ;  and  of  course  the  right 
of  action  survives  to  him  at  her  death.  In 
May  V.  Boisseau,12  L/cigh,  512,  all  the  judges 
were  of  opinion  that  an  acknowledgment  of 
debt  to  a  wife  would  at  once  enure  to  the 
husband,  and  not  survive  to  the  wife,  un- 
less it  appeared  on   the    face   of  the 

510  contract,  or  *otherwise,    or   by    legal 
intendment,    that     the    consideration 

moved  from  her — that  she  was  the  meritori- 
ous cause  of  the  contract ;  but  they  held  in 
that  case  that  the  court  might  so  intend 
from  the  acknowledgment  alone,  if  nothing 
should  appear  to  the  contrary. 

In  this  case  it  is  evident,  as  I  have  already 
said,  that  no  consideration  moved  from  the 
wife.  The  payments  were  evidently  made 
by  Dr.  Atwood,  thirteen  of  them  after  his 
wife's  death.  In  such  case  my  opinion  is 
that  it  is  Dr.  Atwood 's  contract,  on  which, 
without  the  concurrence  of  his  wife,  he 
could,  even  if  an  ordinary  contract,  sue 
alone.  But  if  not  so,  the  most  that  could 
be  said  is,  that  it  was  a  contract  which 
both  could  sue  jointly,  and  Dr.  Atwood 
having  survived  his  wife,  he  became  sole 
contractor,  and  the  legal  right  to  enforce 
the  contract  by  suit,  in  either  view,  was  in 
him,  and  devolved  on  his  personal  repre- 
sentatives. 

It  is  insisted,  however,    that  under  the  2d 


section  of  chap.  116,  Code  of  1860,  p.  558, 
a  right  to  sue  in  his  own  name  vested  in 
the  child  and  passed  at  his  death  to  his  per- 
sonal representatives;  and  therefore  the 
suit  was  improperly  brought  in  the  name 
of  Dr.  Atwood' s  representative. 

Without  considering  the  question  argued 
at  the  bar,  whether  on  the  facts  of  this  case 
any  such  right  existed  in  the  child,  under 
the  statute  referred  to,  as  is  claimed  by  the 
counsel  for  the  plaintiff  in  error,  but  con- 
ceding the  claim,  I  am  still  of  opinion  that 
such  right  was  cumulative  merely ;  that, 
like  the  case  of  an  assigned  bond  or  note, 
the  original  right  to  sue  in  the  name  of  the 
contracting  party  is  not  destroyed  by  the 
new  remedy  allowed  by  statute,  but  on 
the  contrary  remains  in  full  force. 

It  is  proper  to  add,  that  in  considering 
this  question  I  have  been  governed  by 
511  the  principles  of  the  common  *law  as 
enforced  in  Virginia,  there  being 
nothing  in  the  record  to  show  that  different 
rules  of  law  are  applicable  to  the  contract 
in  question. 

My  opinion  is,  that  the  judgment  be 
affirmed,  with  costs  and  damages  to  the  de- 
fendant in  error. 

Anderson  and  Staples  Js.  concurred  in 
the  opinion  of  Bouldin  J. 

Moncure  P.  and  Christian  J.,  whilst  they 
still  were  of  the  opinion  expressed  by  them 
in  the  Manhattan  Insurance  Company  v. 
Warwick,  yet  upon  the  maxim  of  stare  de- 
cisis, they  concurred  in  affirming  the  judg- 
ment in  this  case. 

Judgment  affirmed. 


512         *Twyman,  Trustee,  v.  Hawley. 

[18  Am.  Rep.  661?) 

March  Term,  1874,  Richmond. 

Sale — Purcha5e  floney— BJectment  —  ^totlce.*— T  sells 
land  to  H,  and  puts  him  In  possession  of  it,  but 
does  not  convey  it  to  him.  H  havlncr  failed  to  pay 
any  part  of  the  purchase  money,  T  lirings  eject- 
ment afirainst  him  to  recover  the  land,  without  sriv- 
inff  T  notice  to  surrender  It.  The  notice  was 
essential  to  sustain  the  action;  and  T  must  there- 
fore fail  in  his  action. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Culpeper  county,  brought 
in  October  1867  by  T.  J.  Twyman,  trustee 
of  Eliza  W.  Flint,  against  Charles  M. 
Hawley,  to  recover  a  tract  of  nineteen  acres 
of  land.  The  cause  came  on  to  be  tried  in 
December  1869,  when  the  defendant  demurred 
to  the  evidence,  and  the  court  sustained 
the  demurrer,  and  rendered  a  judgment  in 
his  favor.  And  Twyman  thereupon  applied 
to  this  court  for  a  writ  of  error  and  super- 
sedeas, which  was  awarded. 

*Sale— Piircha5e  Money— BJectmeat— Notice.— See  as 

to  notice,  Williamson  v.  Paxton,  18  Gratt  491 ;  Petdt 
V.  Cowherd,  83  Va.  25,  1  S.  E.  Rep.  892,  citingr  the  prin- 
cipal case;  Messick  v.  Thomas.  84  Va.  891,  6  S.  E.  Rep. 
482:  Jones  v.  Temple,  87  Va.  213,  12,  S.  E.  Rep.  4W; 
Howell  V.  Behler,  41  W.  Va.  610,  24  S.  E.  Rep.  646. 
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It  appears  that  Twyman,  as  trustee  of 
Eliza  W.  Flint,  being-  owner  of  the  land  in 
controversy,  on  the  9th  of  February  1862 
entered  into  a  written  contract  with  Hawley, 
by  which  he  sold  the  land  to  Hawley  for 
$3,000,  of  which  $1,000  was  to  be  paid  in 
cash,  $1,000  on  the  1st  of  January  1864,  and 
$1,000  on  the  1st  of  January  1865,  to  bear 
interest  from  the  date,  to  be  secured  by  a 
deed  of  trust  on  the  premises,  and  Twyman 
bound  himself  to  make  a  deed  forthwith, 
and  Hawley  was  put  in  possession  of  the 
land. 

513  *It  appears  further  that  Hawley  had 

never  paid  any  part  of  the  purchase 
money,  and  no  deed  had  been  made  to  him. 
But  it  did  not  appear  that  Twyman  had 
given  any  notice  to  Hawley  to  surrender 
possession  of  the  land  before  instituting  the 
suit ;  and  whether  such  notice  was  neces- 
sary is  in  fact  the  only  question  in  the  case. 

Field  &  Gray,  for  the  appellant. 

J.  W.  Green  and  Williams,  for  the  appel- 
lee. 

Staples,  J.  This  record  presents  but  a 
sing-le  question  for  adjudication ;  and  that 
is,  whether  a  person  placed  in  possession  of 
land  under  an  agreement  for  a  purchase, 
but  who  is  in  default  in  the  payment  of  the 
purchase  money,  is  liable  to  be  turned  out 
of  possession  by  ejectment,  without  previ- 
ous demand  or  notice  by  the  vendor. 

This  question  has  been  very  recently  con- 
sidered and  decided  by  the  Supreme  court 
of  the  United  States  in  Burnett  v.  Caldwell, 
9  Wall.  U.  S.  R.,  290.  It  was  held  in  that 
case,  that  where  the  purchaser  fails  to 
comply  with  the  terms  of  the  contract  under 
which  he  obtained  possession  the  vendor 
may  treat  the  contract  as  rescinded,  arid 
regain  the  possession  by  ejectment,  without 
previous  demand  or  notice.  It  must  not  be 
forgotten,  however,  that  this  decision  was 
placed  avowedly,  upon  the  ground  that  this 
was  the  law  as  established  in  Georgia, 
where  the  case  originated ;  and  by  that  law 
the  Supreme  court  felt  itself  controlled  in 
adjudicating  the  rights  of  the  parties.  The 
rule  recognized  in  Georgia  has,  no  doubt, 
been  adopted  in  other  States.  In  England, 
however,  a  different  doctrine  has  long  been 
established ;  and  it  has  been  there  uniformly 
held,  that  the  vendor  having  placed 
514  the  vendee  *in  possession,  he  cannot, 
without  a  demand  of  the  possession 
and  a  refusal  by  the  vendee,  or  some  wrong- 
ful act  by  him  to  determine  such  possession, 
treat  the  vendee  as  a  wrong-doer  and  tres- 
passer, as  he  must  assume  him  to  be  in  in- 
stituting an  action  of  ejectment.  Right  v. 
Beard,  13  East's  R.,  210;  Newby  v.  Jack- 
son, 1  Bam.  &  Cress. ,  448 ;  Roe,  ex  dem. , 
V.  Street,  2  Ad.  &  El.,  329. 

This  doctrine  received  the  sanction  of  this 
court  in  Williamson,  trustee,  v.  Paxton, 
18  Gratt. ,  475-505.  It  is  said,  however,  this 
precise  point  did  not  directly  arise  in  the 
case ;  and  the  decision  is  not,  therefore,  a 
binding  authority  for  this  court.  Whether 
it  is  or  not,  it  is  not   important   now  to  en- 


quire ;  as  we  are  all  of  opinion  the  rule  there 
announced  is  a  sound  and  just  one  and 
should  be  adhered  to  by  the  courts.  A  de- 
mand of  possession  before  suit  brought  can 
rarely  subject  the  vendor  to  any  expense  or 
inconvenience.  To  the  purchaser,  in  many 
cases,  it  is  an  act  of  simple  justice.  If  his 
failure  to  pay  is  the  result  of  an  inability 
to  comply  with  his  contract,  he  may  prefer 
to  surrender  the  possession  without  incur- 
ring the  costs  of  an  action.  If  it  is  the 
result  of  misapprehension  or  inadvertence, 
as  is  often  the  case,  a  reasonable  demand 
or  notification  will  in  general  insure  an  im- 
mediate compliance  with  the  obligations  of 
the  contract. 

This  is  the  more  important  under  our 
statutes,  which  permit  the  purchaser  in 
possession  under  a  writing  stating  the 
terms  of  the  agreement  to  defend  himself 
in  a  court  of  law  by  showing  a  payment  or 
performance  of  what  was  contracted  to  be 
paid  or  performed.  Justice  and  sound  policy 
alike  demand  that  he  should  not  be  ejected 
from  the  possession  and  compelled  to  resort 
to  a  court  of  equity  without  some  notifica- 
tion on  the  part  of  the  vendor  of  his 
purpose  to  rescind  the  contract,  and 
515  ^without  some  reasonable  opportunity 
of  completing  the  payment  of  the 
purchase  money. 

Conceding  that  the  purchaser  is  a  mere 
licensee,  having  no  interest  in  the  estate 
recognizable  at  law,  still  his  possession  is 
lawful,  because  with  the  consent  of  the 
vendor;  and  he  cannot  be  treated  as  a 
wrong-doer  until  his  right  is  determined  by 
the  election  of  the  vendor  to  revoke  the 
license.  What  is  a  reasonable  demand  or 
notice  does  not  appear  to  have  been  settled. 
The  better  rule  would  seem  to  be,  to  treat 
the  purchaser  who  is  in  default  as  a  quasi 
tenant  at  will,  subject  to  the  duties  and 
entitled  to  all  the  privileges,  so  far  as  de- 
mand and  notice  are  concerned,  applicable 
to  that  class  of  tenancies.  1  Lromax  Digest, 
189;  2  Smith  Ivcad,  Cases,  119;  Taylor, 
Landlord  and  Tenant,  sec.  25. 

For  these  reasons  I  am  of  opinion  the 
judgment  of  the  Circuit  court  is  correct  and 
should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Staples  J. 

Judgment  affirmed. 


516         *Hawley  v.  Twyman,  Trustee. 

Marcli  Term,  1874,  Ricbmond. 

BJectment— In  eJectmeDtbyT  against  H,  the  declara- 
tion states  tbat  plaintiff  has  title  in  fee  simple  to 
the  land,  and  describes  it  by  quantity,  and  bounded 
by  certain  roads  and  coterminous  owners.  The 
issue  is  upon  the  plea  of  not  eruilty,  and  the  verdict 
of  the  jury  is,  we  &c.,  "upon  the  issue  Joined,  find 
that  the  defendant  is  sruilty  in  manner  and  form 
as  the  plaintiff  in  his  declaration  hath  com- 
plained." The  Judg-raent  Is  "that  the  plaintiff 
recover  the  lands  and  tenements  in  the  declaration 
mentioned,"  &c.  Held: 
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I.  Same— Verdict.*— me  verdict  finds  the  title  In 
fee  in  tbe  plaintiff  as  alleged  in  the  declaration, 
and  is  snfllcient.  thong-h  informal. 

a.  Same— Same.— The  Judgment  gives  to  the  plain- 
tiff the  land  in  fee. 

3.  Same— Same.— The  description  of  the  land  In  the 
declaration  Is  safllclent 

In  May  1870  T.  J.  Twj'man,  trustee  of 
Eliza  W.  Flint,  brougrht  an  action  of  eject- 
merif  in  the  Circuit  court  of  Culpeper 
against  Charles  M.  Hawley,  to  recover  a 
tract  of  land  in  the  county.  The  declara- 
tion states  that  the  plaintiff  was  possessed 
in  fee  simple,  as  trustee  as  aforesaid,  of  a 
certain  tract  or  parcel  of  land,  Ac,  and 
describes  it  as  bounded  by  certain  roads, 
describing^  them,  and  by  the  lands  of  certain 
named  persons,  and  as  containing  nineteen 
acres  and  eight  poles.  And  the  said  plain- 
tiff   being    so   possessed   thereof,  the 

517  said    defendant    *afterwards,    to-wit, 
Ac,  entered   upon   the   premises  and 

unlawfully  withholds,  Ac. 

Issue  was  made  up  on  the  plea  of  **not 
guilty, ' '  and  the  cause  came  on  to  be  tried 
in  June  1871,  when  the  jury  returned  the 
following  verdict:  **We,  the  jury,  upon  the 
issue  joined,  find  that  the  defendant  is 
guilty  in  manner  and  form  as  the  plaintiff 
in  his  declaration  hath  complained."  And 
the  defendant  thereupon  moved  the  court  to 
arrest  the  judgment,  because  it  does  not 
find  any  land  for  the  plaintiff;  because  it 
does,  not  specify  the  estate  found  in  the 
plaintiff;  and  further,  because  said  verdict 
is  in  other  respects  vague  and  uncertain, 
and  not  in  accordance  with  the  provisions 
of  the  statute.  But  the  court  overruled  the 
motion,  and  rendered  a  judgment  **that  the 
plaintiff  recover  of  the  defendant  the  lands 
and  tenements  in  the  declaration  mentioned, 
and  his  costs,"  Ac.  And  Hawley  applied 
to  this  court  for  a  supersedeas,  which  was 
allowed. 

J.  W.  Green  and  Williams,  for  the  appel- 
lant. 

Field  A  Gray,  for  the  appellee. 

Staples  J.  It  is  objected  that  the  verdict 
in  this  case  does  not  specify  the  estate 
found  in  the  plaintiff,  whether  it  be  in  fee, 
or  for  life,  or  for  a  terui  of  years.  The  dec- 
laration claims  an  estate  in  fee,  and  the 
plea  is  not  guilty,  as  in  the  declaration 
alleged.  The  verdict  responds  to  the  issue 
as  follows:  **We,  the  jury,  upon  the  issue 
joined,  find  that  the  defendant  is  guilty  in 
manner  and  form  as  the  plaintiff  in  his  dec- 
laration has  complained."  It  will  be  per- 
ceived that  the  verdict  does  not  expressly 
find  an  estate  in  fee  in  the  plaintiff;  but  it 
is  very  clear  that  the  jury  intended  so  to 
do,  and  in  fact  they  have  substantially 

518  found    such    an  estate  in   him.     *The 
declaration    avers    that    the    plaintiff 

•Ejectment— Verdict.— See  Myers  v.  Ford,  9  W.  Va. 
188;  Board  of  Ed.  v.  Crawford.  14  W.  Va.  790;  Moore 
V.  Douglass,  14  W.  Va.  724;  Low  v.  Settle,  22  W.  Va. 
8W;  Oney  v.  Clendenln,  28  W.  Va.  44;  Williams  v. 
Ewart,  29  W.  Va.  660.  2  S.  E.  Rep.  881. 


was  possessed  of  an  estate  in  fee ;  that  the 
defendant  entered  upon  this  estate  and  un- 
lawfully withholds  the  possession  from  the 
plaintiff.  The  defendant's  plea  put  the 
plaintiff  upon  proof  of  every  material  alle- 
gation in  the  declaration,  and  the  verdict 
necessarily  responds  to  every  material  aver- 
ment put  in  issue  by  the  pleadings,  which 
may  be  said  to  include  the  estate  of  the 
plaintiff,  the  entry  and  unlawful  withhold- 
ing of  the  possession  by  the  defendant. 
The  jury,  by  a  general  verdict  of  guilty  in 
manner  and  form  as  in  the  declaration  al- 
leged, may  and  do  find  all  the  matters  thus 
included  in  the  issue.  When  a  less  or  dif- 
ferent estate  from  that  stated  in  the  decla- 
ration is  ascertained  to  be  in  the  plaintiff, 
it  is  very  important  that  the  verdict  should, 
in  express  words,  express  what  the  estate 
is.  When,  however,  the  plaintiff  properly 
sets  forth  his  estate  or  interest  in  his  decla- 
ration, as  for  example  an  estate  in  fee,  I 
can  see  no  reason  why  the  verdict  may  not 
refer  to  the  declaration  for  the  description 
of  the  estate.  This  may  be  done  by  a  find- 
ing for  the  plaintiff  the  premises  as  claimed 
in  the  declaration,  or  indeed  by  a  verdict  of 
guilty  upon  the  issue  joined  in  manner  and 
form  as  in  the  declaration  alleged. 

It  must  be  admitted  a  finding  of  that  sort 
is  not  a  literal  compliance  with  the  statute, 
and  it  is  only  by  a  somewhat  strained  con- 
struction of  its  language  that  this  verdict 
can  be  sustained  at  all.  This  the  court 
feels  warranted  in  adopting  purely  from  a 
strong  conviction  that  it  is  absolutely  nec- 
essary in  the  interests  of  justice.  This  is 
the  second  suit  for  a  small  tract  of  land- 
trust  property  to  which  the  plaintiff  has  an 
unquestionable  title.  The  defendant  does 
not  pretend  to  have  any  claim  to  it,  legal  or 
equitable.  The  first  suit  failed  for  the  want 
of  a  preliminary  notice,  which  the  plaintiff 
ought  to  have  given.  And  now  the 
519  second  is  very  near  sharing  the  *same 
fate,  because  the  jury  were  not  in- 
structed as  to  the  form  of  their  verdict,  al- 
though it  is  presented  by  the  statute,  and 
is  of  the  simplest  character.  This  court, 
although  unwilling  to  visit  upon  the  plain- 
tiff the  consequences  of  a  mere  mistake  in 
form,  in  no  way  affecting  the  merits  of  the 
case,  deems  it  proper  to  express  its  disap- 
proval of  the  loose  and  unjustifiable  prac- 
tice pursued  in  the  conduct  of  the  cause. 

The  third  and  fourth  grounds  of  error  are 
equally  untenable.  A  judgment  that  the 
plaintiff  recover  the  lands  and  tenements  in 
the  declaration  mentioned  amounts  to  the 
same  thing  as  a  judgment  that  he  recover 
the  possession  of  the  premises.  In  either 
case  the  judgment  is  followed  by  a  delivery 
of  the  possession.  If  the  verdict  ascertained 
an  estate  in  fee  in  the  plaintiff,  a  general, 
unqualified  judgment  for  the  plaintiff  is  in 
effect  a  recovery  of  the  fee  simple  estate, 
and  is  therefore  according  to  the  verdict. 
If,  however,  there  is  any  irregularity  in 
the  form  of  the  judgment  or  in  the  manner 
of  entering  it,  it  is  not  to  the  prejudice  of 
the  defendant,  and  the  defect  might  be 
cured  by    an    amendment   and   affirmance. 
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No  such  amendment  is,  however,  necessary. 

The  last  objection  is,  that  the  description 
of  the  land  in  the  declaration  is  too  vague 
and  uncertain  to  render  judgment  upon  it, 
and  the  description  is  not  aided  by  the  ver- 
dict. 

The  statute  merely  requires  that  the 
premises  shall  be  described  with  convenient 
certainty,  so  that  from  such  description 
possession  may  be  delivered.  The  descrip- 
tion here  is  plainly  sufficient  for  that  pur- 
pose. It  points  out  the  locality  of  the  tract 
by  reference  to  the  lands  of  coterminous 
owners  and  the  public  highways  passing 
it ;  a  form  of  description  equally  satisfactory 
and  certain  as  a  statement  of  the  metes  and 
bounds    ordinarily    contained    in    deeds    of 

conveyance. 
520  *For  these   reasons  I  am  of  opinion 

there  is  no  error  in  the  judgment  of 
the  Circuit  court,  and  the  same  should 
therefore  be  affirmed. 

Moncure,  P.,  and  Anderson  and  Bouldin, 
Js.,  concurred  in  the  opinion  of  Staples,  J. 

Christian,  J.,  dissented,  on  the  ground 
that  the  verdict  was  too  vague. 

Judgment  affirmed. 


521  *Willoughby  v.  Thomas. 

March  Term,  1874,  Richmond. 
Absent  Chbistian.  J. 

I.  Contract  for  Servicer— Breach— Domag«s.*—W  con- 
tracts with  T  to  hire  his  services  for  a  year  for  a 
fixed  sum.  In  the  course  of  the  year  W  dismisses 
T  from  his  employment  without  sufficient  cause 
for  the  dismissal.  It  is  error  to  hold  that  T,  if 
entitled  to  recover  at  all  upon  the  contract  is 
entitled  to  recover  the  hire  or  waflres  for  the  whole 
year.  His  ricrht  of  recovery,  in  case  of  a  discharge 
without  cause,  should  be  limited  to  the  amount  of 
damag-es  actually  sustained  by  such  illefiral  dis* 
charge. 

a.  Sane— SaaM— Arbitration. t— If  an  arbitrator,  in- 
tendinir  to  decide  the  questions  submitted  to  him 
according*  to  law,  states  inlhls  award  two  proposi- 
tions of  law,  one  of  which  is  erroneous,  and  the 
other  Is  correct  upon  the  facts  as  he  may  consider 
them  to  be,  a  coiurt  in  passing^  upon  the  validity 
of  the  award,  will  presume  that  his  award  is  based 
upon  the  latter:  and  the  court  cannot  enquire 
whether  he  todk  a  correct  view  of  the  facts. 

3.  Same— 5aaie— Saone.- An  award  held  to  cover  all 
the  matters  submitted. 

On  the  18th  of  February  1869  Snowden  C. 
Hall,  S.  S.  Fahnestock  and  William  Thomas 
entered  into  an  agreement  under  seal,  by 
which  Hall  sold  to  the  other  parties  a  tract 

•Contract  tor   Services  —  Breacli  —  Damaifes.  —  See 

monographic  note  on  "Damages"  appended  to  Nor- 
folk A  P.  R.  Co.  V.  Ormshy,  27  Gratt  456. 

tSame— Same  —  Arbitration.  —  On  the  subject  of 
arbitration  and  award,  see  Moore  v.  Luckess.  23 
Gratt  1(10:  City  of  Portsmouth  v.  Norfolk  County, 
31  Gratt  727,  and  noUx  Mills  v.  N.  &  W.  R.  R.  Co.,  90 
Va.  f32, 19  S.  E.  Rep.  171:  N.  &  W.  R.  R.  Co.  v.  Mills,  91 
Va.  64a  22  S.  E.  Rep.  666:  Rison  v.  Moon,  91  Va.  384,  22 
S.  £.  Rep.  166. 


of  land  in  the  county   of   Stafford,  contain- 
ing   sixteen   hundred    acres,     upon    terms 
stated   in   the   agreement.     On   the  13th  of 
March  1869  the  said  Snowden  C.  Hall 

522  *and  Westel   Willoughby  entered   into 
an   agreement   under   seal,    by  which 

Hall  sold  to  Willoughby  the  same  tract  of 
land.  And  at  the  foot  of  the  agreement  is 
a  statement  by  Thomas,  that  he  consents  to 
the  above.  And  on  the  same  day  Wil- 
loughby entered  into  an  agreement  with 
Gilbert  S.  Miner,  by  which  he  agrees  to 
sell  to  Miner  one  undivided  half  of  his  in- 
terest in  said  land.  And  again  on  the  same 
day  Thomas,  Willoughby  and  Miner  entered 
into  another  agreement  under  seal,  by 
which  Thomas  bound  himself  to  take  charge 
of  and  carry  on  the  farm  Willoughby  and 
Miner  had  purchased  of  Hall,  to  cut  wood 
and  timt>er  and  cultivate  the  farm  in  all 
proper  crops  to  the  best  of  his  ability,  ac- 
cording to  their  directions,  for  and  during 
the  then  present  year.  And  Willoughby 
and  Miner  bound  themselves  to  pay  to 
Thomas  for  his  services  as  above  named, 
$1,050,  as  follows:  $262  to  be  paid  on  the 
30th  of  June  1869,  $262  on  the  30th  of  Au- 
gust, $262  on  the  30th  of  November;  and 
$264  on  the  1st  of  January  1870.  And  fur- 
ther to  allow  to  Thomas  the  entire  use  and 
benefit  of  the  house,  garden  and  lots  on 
which  the  house  stands,  and  the  lot  east  of 
the  house,  and  the  tobacco  patch  in  front, 
and  all  that  he  may  raise  or  ^ow  on  the 
same,  and  to  allow  the  said  Thomas  the 
milk  of  a  iirst-rate  cow.  And  Thomas 
bound  himself  to  buy  a  horse  for  his  own 
riding  during  the  year. 

On  the  24th  of  April  1869  Willoughby  and 
Miner  presented  to  the  judge  of  the  Circuit 
court  of  Stafford  county  their  bill,  in  which 
they  set  out  their  agreement  with  Thomas. 
They  say  that  in  pursuance  of  this  agree- 
ment they  had  procured  teams,  &c.,  and 
seed,  and  put  the  same  in  possession  of  said 
Thomas,  and  directed  him  to  proceed  at 
once  to  said  farm  and  commence  plowing, 
&c. ;  that  he  had  neglected  to  commence 
any  farming  operations   up  to  the  6th 

523  of  April.     They  charge  that  *Thomas 
failed    in    the   promises   he    made   to 

them  of  employing  hands  to  work  on  the 
farm,  which  he  had  said  he  could  do  at  ten 
dollars  a  month ;  and  that  on  the  23d  of 
April  he  had  advertised  for  hands  at-sizteen 
dollars  a  month.  They  charge  that  he  did 
not  attend  to  the  farm,  and  they  gave  him 
notice  that  the  agreement  having  been  pro- 
cured by  his  false  and  fraudulent  represen- 
tations of  his  ability  to  procure  hands  and 
X)erform  the  work  on  the  farm,  it  was  null 
and  void,  and  that  he  must  leave  the  farm 
at  once,  &c. 

They  further  say  that  notwithstanding 
Thomas  had  been  directed  to  leave  the  prem- 
ises, and  notified  not  to  interfere  in  any 
manner  therewith  or  with  anything  thereon, 
he  still  continues  to  occupy  the  houses,  and 
is  cultivating  a  portion  of  the  lots  named 
in  said  contract,  and  threatens  to  gather 
the  crops  thereon,  and  to  convert  to  his  own 
use  the  fruit,   and   he   has   interfered   with 
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and  threatens  to  interfere  with  the  future 
manag-ement  of  the  said  farm  with  the 
property  thereon,  to  the  plaintiff's  g-reat 
damage;  for  which  they  would  have  no 
remedy  as  he  is  insolvent,  having  recently 
taken  the  benefit  of  the  bankrupt  law.  They 
therefore  pray  for  an  injunction  to  restrain 
the  said  Thomas  from  interfering  with  their 
farm,  from  intermeddling  with  any  portion 
of  their  cattle,  horses,  or  personal  property 
on  said  farm ;  from  using  the  fruit  g-rowing 
upon  the  farm,  and  from  interfering  with 
any  persons  on  said  farm  in  the  employ- 
ment of  complainants,  &c.,  &c. 

The  injunction  was  granted ;  but  the  bond 
was  not  executed  until  the  25th  of  June ; 
and  then  the  process  was  issued. 

In  September  1869  Willoughby  applied  to 

the  judge  of  the   Circuit   court  of  Staiford, 

for  a  rule  upon   Thomas  to  show  cause  why 

he  should  not  be  attached  for  disobedience 

to   the    injunction,   in  gathering  and 

524  using  the  fruit  *and  injuring  the  ani- 
mals on  the  farm,  and  why  a  receiver 

should  not  be  appointed  to  take  charge  of 
said  fruit,  Ac. ,  and  other  crops  and  property 
in  dispute.  The  rule  was  issued;  and  then 
Thomas  filed  his  answer  to  the  bill.  He 
says  he  and  Fahnestock  were,  on  the  13th 
of  March  1869,  in  possession  of  the  land 
when  they  made  the  contract  with  Hall  for 
the  purchase  of  it.  He  denies  that  plaintiffs 
purchased  the  land  of  Hall,  and  avers  that 
their  contract  was  made  with  him;  and 
Hall  only  confirmed  it  at  his  request.  He 
says  that  Willoughby  bought  only  one-half 
the  land,  and  Miner  and  himself  made  the 
arrangement  by  which  Miner  was  to  have 
the  other  half;  and  he  sets  out  the  arrange- 
ment. He  avers  that  Miner  had  acted 
fraudulently  in  carrying  out  the  arrange- 
ment, and  he  should  be  held  bound  to  pay 
him  for  said  moiety.  And  he  then  proceeds 
to  answer  the  charges  of  the  bill  as  to  his 
conduct  under  the  contract  by  which  he 
was  to  cultivate  the  farm. 

The  case  came  on  to  be  heard  on  the  rule, 
when  the  court  discharged  the  rule  for  the 
contempt,  but  appointed  a  receiver,  to  take 
charge  of  the  house  and  lot  occupied  by 
Thomas  and  the  lots  adjoining,  until  the 
first  of  January  1870,  when  the  premises 
should  be  turned  over  to  the  plaintiffs.  And 
the  receiver  was  directed  to  take  charge  of 
all  the  produce  on  the  premises ;  but  Thomas 
was  to  be  allowed  to  use  sufficient  of  them 
for  the  use  of  his  family,  on  his  paying  to 
the  receiver  the  value  thereof,  &c.,  or  giv- 
ing security  sufficient  for  the  payment 
thereof ;  and  the  balance  thereof  was  to  be 
sold.  And  Thomas  was  to  be  allowed  to 
occupy  the  said  premises  upon  his  paying 
to  said  receiver  the  sum  of  five  dollars 
monthly  in  advance. 

From  this  order  Thomas  took  an  appeal 
to  the  District  court  of  appeals  at  Freder- 
icksburg ;  where  the  same  was  affirmed. 

525  *  Whilst  this  chancery  suit  was  pro- 
ceeding Willoughby  and  Miner  com- 
menced a  proceeding  of  unlawful  detainer 
against  Thomas  to  recover  possession  of 
the  premises   in   his   possession:  and  after 


the  decision  of  the  District  court  of  appeals 
affirming  the  order  of  the  Circuit  court, 
they  brought  a  suit  upon  the  appeal  bond 
against  Touson  the  surety.  In  the  mean- 
time Thomas  had  brought  an  action  of  cov- 
enant against  Willoughby  and  Miner  to 
recover  the  wages  contracted  to  be  paid  to 
him  by  them ;  and  also  an  action  of  slander. 

In  October  1870  the  death  of  Miner  was 
suggested ;  and  then,  with  the  consent  of 
Willoughby  and  Thomas,  it  was  ordered 
that  the  matters  in  controversy  In  this 
cause  between  the  said  Willoughby  and  the 
said  Thomas,  be  submitted  to  the  arbitra- 
tion of  Lawrence  B.  Taylor,  whose  award 
should  be  entered  as  the  decree  of  the  court. 
The  legal  evidence  heretofore  taken  by 
depositions,  or  such  other  evidence  as  is 
material,  to  be  adduced  and  considered.  It 
is  also  agreed  that  the  suits  now  depending 
in  the  courts  of  Stafford  between  them,  and 
the  claim  of  said  Willoughby  against  James 
E.  Touson  as  the  security  of  the  said 
Thomas  in  an  apx>eal  which  is  now  depend- 
ing in  this  court,  shall  also  be  adjusted  in 
said  arbitration. 

On  the  2d  of  February  1871,  Mr.  Taylor 
made  his  award  in  the  case.  After  stating 
the  matters  submitted  to  him,  the  first  of 
which  is  the  matter  involved  in  the  chancery 
suit  aforesaid,  he  says,  I  fully  concur  with 
Judge  Willoughby  in  the  position  assumed 
by  him  in  his  argument,  that  there  is  sub- 
stantially only  one  question  to  be  deter- 
mined, which  is,  whether  the  said  contract 
of  hiring  (the  contract  dated  the  13th  of 
March  1^9, )  is  to  be  enforced  against  the 
complainant  Willoughby ;  and  that  the  de- 
cision of  this  question  will  determine 
526  all,  or  nearly  all,  '^the  other  questions 
arising  in  all  the  suits,  both  in  chan- 
cery and  at  law. 

Why,  then,  should  not  the  contract  entered 
into  on  the  13th  of  March  1869  between 
Willoughby  &  Miner,  the  plaintiffs,  and 
Thomas  the  defendant  in  the  injunction 
suit,  be  enforced? 

The  grounds  relied  on  by  Judge  Wil- 
loughby are  two: 

1st.  Because  there  was  fraud  or  misrepre- 
sentation on  the  part  of  Thomas  in  the  pro- 
curement of  the  contract. 

2d.  Such  misconduct  on  the  part  of 
Thomas  subsequent  to  the  contract,  as  au- 
thorized Willoughby  A  Miner  to  abrogate 
the  contract  and  discharged  Thomas  from 
their  service. 

The  arbitrator  considers  both  of  these 
grounds  and  holds  that  they  are  not  sus- 
tained by  the  evidence.     He  then  proceeds: 

I  am  therefore  of  the  opinion  that  the 
contract  entered  into  between  Thomas  and 
Willoughby  &  Miner,  dated  March  13th 
1869,  is  a  good  subsisting  and  valid  contract, 
and  binding  upon  the  parties. 

This  being  so,  the  next  question  is,  to 
what  extent  and  to  what  amount  is  Judge 
Willoughby  bound  and  responsible  by  that 
contract.  There  can  be  no  question  that  the 
contract  is  an  **entire  contract;**  that 
the  hiring  was  an  entire  hiring  for  the  then 
current  year  of  1869,    and   that  Thomas,  if 
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entitled  to  recover  at  all  upon  that  contract, 
is  entitled  to  recover  the  hire  or  wag-es  for 
the  whole  year.  It  is  true,  according  to 
the  authorities  to  which  I  am  referred  by 
Judge  Willoughby,  Chitty  on  Contracts,  Sth 
American  edition,  p.  578,  et  sequitur,  ''that 
if  a  servant  misconduct  himself,  as  by  will- 
fully disobeying*  orders,  &c.,  he  may  be 
discharged  without  warning  before  the  ex- 
piration   of   the    period    for   which  he  was 

hired,  and  is  not   entitled  to  wages,'' 
527       Ac. ;  but  on  page  580  it  is  laid  Mown 

as  the  law,  that  *4n  order  to  justify 
the  immediate  discharge  of  a  yearly  servant 
there  must  be  proved  against  him  moral 
misconduct,  pecuniary  or  otherwise,  willful 
disobedience  or  habitual  neglect."  As  I 
have  already  said,  there  is  no  such  proof 
in  this  case.  In  note  1,  p.  579,  same  book, 
reference  is  made  to  the  case  of  Byrd  v. 
Boyd,  4  McCord,  246,  in  which  it  was  decided 
that  **  where  a  planter,  without  cause,  turns 
away  his  overseer  at  a  season  of  the  year 
when  it  is  impracticable  tog'et  employment, 
&c.,  the  overseer  is  entitled  to  the  stipulated 
wag'es  for  the  whole  time."  I  have  no 
doubt,  therefore,  that  Thomas  is  entitled  to 
the  full  amount  stipulated  to  be  paid  him 
b3"  the  contract;  but  the  question  arises, 
should  Judg'e  Willoughby  be  compelled  to 
pay  the  whole,  or  only  one-half,  leaving 
Thomas  to  proceed  aguinst  Miner's  estate 
for  the  balance.  I  think  he  is  liable  for  the 
whole.  He  and  Miner  were  joint  contract- 
ors, and  jointly  eng-aged  in  working  and 
carrying"  on  the  farm  which  Thomas  was 
employed  to  oversee  and  manage.  Wil- 
loug^hby,  as  survivor,  has  the  control  and 
management  of  the  farm,  stock,  horses, 
cattle,  farming  implements,  crops,  &c., 
&c.  ;  he,  as  such  survivor,  is  legally  bound 
to  Thomas  for  the  whole  amount  of  his 
wages,  and  having  the  whole  estate  in  his 
hands  or  under  his  control,  it  would  operate 
no  hardship  upon  him,  as  he  has  the  means 
of  reimbursing  himself  in  his  own  hands. 

Now,  therefore,  I,  L^awrence  B.  Taylor, 
having  taken  upon  myself  the  burthen  of 
the  said  arbitration,  and  having  heard  and 
duly  and  maturely  weighed  and  considered 
the  several  allegations,  vouchers  and  proofs 
brought  before  me  by  and  in  behalf  of  the 
said  Westel  Willoughby  and  Wileman 
Thomas  respectively,  in  pursuance  of  the 
said  reference,  do  make  and  publish  this 
my  award  in  writing  of  and  concerning  the 
said  premises   following.     That  is  to  say,  I 

do  9.^Bir3.ird  * 

528  *1.  That  the  said  Westel  Willoughby 

do  and  shall  pay  to  the  said  Wileman 
Thomas  one  thousand  and  iifty  dollars,  the 
sum  stipulated  in  the  contract  or  agreement 
entered  into  by  them  and  Gilbert  S.  Miner 
on  the  13th  day  of  March  1869,  with  interest 
on  $262,  part  thereof,  from  the  30th  day  of 
June  1869;  on  $262,  another  part  thereof, 
from  the  30th  day  of  August  1869 ;  on  $262, 
another  part  thereof,  from  the  30th  day  of 
November  1869;  and  on  $264,  the  residue 
thereof,  from  the  1st  day  of  January  1870, 
in  accordance  with  the  terms  of  the  said 
contract. 


2.  That  the  receiver  appointed  by  the  de- 
cree of  the  27th  day  of  September,  1869,  to 
take  charge  of  the  house  and  lot  occupied 
by  the  said  Wileman  Thomas,  and  other 
property,  &c.,  in  the  said  decree  specified, 
shall  account  for  and  pay  over  to  the  said 
Thomas,  the  proceeds  of  sale  of  all  the  prod- 
ucts of  said  premises  not  taken  for  the  use 
of  the  family  of  the  said  Thomas ;  that  said 
Thomas  be  released  from  all  liability  on 
account  of  said  products  so  taken ;  that  all 
money  paid  by  him  to  said  receiver,  if  any, 
be  refunded  to  him ;  that  said  Thomas  be 
released  and  discharged  from  all  liability 
for  rent  of  said  premises,  and  that  said  re- 
ceiver do  refund  to  him  all  money  paid  on 
account  of  said  rent,  if  any ;  and  that  the 
said  Westel  Willoughby  do  pay  to  the  said 
Wileman  Thomas  the  farther  sum  of  twenty 
dollars,  as  an  equivalent  for  the  use  of  a 
iirst-rate  milch  cow,  from  the  27th  day  of 
September  1869,  the  time  when  the  receiver 
was  appointed,  to  the  1st  day  of  January 
1870,  when  the  contract  expired.  The  evi- 
dence would  probably  justify  a  larger  allow- 
ance on  this  behalf,  but  Thomas,  in  his 
answer,  admits  that  he  had  the  use  of  two 
indifferent  cows,  and  I  can  therefore  make 
no  allowance  to  him  on  this  account,  except 
from   the    time    of   the   appointment  of  the 

receiver,  and  twenty  dollars  I  consider 
529      as  a  full  and   fair  equivalent  *for  the 
use  of  a    cow   from  that  time  to  Jan- 
uary 1,  1870,    when   the   contract   ex- 
pired. 

3.  That  the  said  Westel  Willoughby  be, 
and  he  is  hereby  allowed,  as  a  set-off  against 
the  amount  awarded  as  above  to  the  said 
Wileman  Thomas,  the  costs  of  the  injunc- 
tion suit  under  the  decree  in  which  this 
award  is  made,  including  the  costs  in  the 
District  court  of  appeals,  and  that  said  in- 
junction suit,  having  now  served  its  pur- 
pose, be  dismissed.  I  doubt  whether, 
sitting  as  a  chancellor,  I  would  have  awarded 
the  injunction,  and  should  certainly  have 
dissolved  it  on  the  hearing ;  but  this  I  con- 
sider as  '^res  adjudicata,"  and  do  not  sup- 
pose that  it  was  intended,  by  this  reference, 
to  confer  upon  me  authority  to  reverse  and 
annul  the  decision  of  the  District  court  of 
appeals,  under  and  by  virtue  of  which 
Judge  Willoughby  is  entitled  to  an  execution 
for  his  costs,  &c.  This  also  disposes  of  the 
matter  of  the  appeal  bond,  and  I  therefore 
award  and  determine  that  the  parties  to  said 
bond,  Wileman  Thomas  as  principal,  and 
James  E.  Touson  as  surety,  be  released  and 
discharged  from  all  liability  on  said  bond, 
and  that  the  same  be  annulled  and  cancelled. 

4.  That  the  said  Westel  Willoughby  do 
pay  the  costs  of  the  action  of  covenant  in 
the  court  of  Stafford  (Thomas  v.  Wil- 
loughby Sl  Miner),  and  upon  said  payment 
that  said  action  be  dismissed. 

5.  That  the  writ  of  unlawful  detainer 
(Willoughby  &  Miner  v.  Thomas)  in 
the  court  of  Stafford  be  dismissed  at 
the  costs  of  the  plaintiffs. 

6.  That  the  action  of  slander  (Thomas  v. 
Willoughby)  in  the  court  of  Stafford 
be  dismissed  at  the  costs  of  the  plaintiff. 
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Given  under  my  hand  this  the  2d  day  of 
February,  A.  D.  1871. 

Lawrence  B.  Taylor. 

530  *tJpon    the  return    of    this  award, 
Wi  Hough  by  moved  the   court  to  set  it 

aside  on  the  grounds: 

1st.  Of  errors  of  law  and  fact  on  the  face 
of  the  award. 

2nd.  For  partiality  in  the  arbitrator. 

3d.  Said  award  is  not  final  as  to  the  mat- 
ters submitted  to  the  arbitrator,  and  is  not 
in  pursuance  of  the  decree  by  which  said 
arbitrator  was  appointed. 

The  case  came  on  to  be  heard  on  the  23d 
of  June  1871,  when  the  court  overruled  the 
exceptions  and  confirmed  the  award,  and 
made  a  decree  that  it  be  entered  as  the 
decree  of  the  court,  and  the  receiver  was 
directed  to  settle  his  account  before  one  of 
the  commissioners  of  the  court.  Willoughby 
thereupon  applied  to  one  of  the  judges  of 
this  court  for  an  appeal ;  which  was  allowed. 

Willoughby  and  Beach,  for  the  appellant. 

H.  Y.  Thomas,  for  the  appellee. 

Bouldin  J.  delivered  the  opinion  of  the 
court. 

The  appellant's  objections  to  the  decree 
of  the  Circuit  court  sustaining  the  award 
of  the  arbitrator,  although  presented  in  va- 
rious forms,  are  in  effect  but  two. 

1.  That  there  was  a  mistake  of  law  by 
the  arbitrator  apparent  on  the  face  of  the 
award. 

2.  That  the  award  was  not  final  between 
the  parties,  because  it  did  not  dispose  of  the 
claim  of  the  appellee  Thomas  to  an  interest 
in  the  land. 

Awards  which  are  in  substance  and  effect 
judgments  of  a  tribunal  of  *4he  parties' 
own  selection,"  are  always  favored  in  law 
as  tending  to  the  repose  of  society  and  the 
suppression  of  litigation.  ^^Ezpedit  Res- 
publicae  ut  sit  finis  litium."  It  is 
therefore  only  in   cases  of   plain  and 

531  ^palpable  mistake  of  law  or  fact  that 
courts   will    interfere    with  an  award 

otherwise  regular.  Indeed,  on  questions  of 
law  courts  will  not  interfere  with  the  award 
unless  it  be  made  to  appear  in  some  proper 
manner,  that  the  arbitrator  intended  to  de- 
cide according  to  law,  and  has  plainly  mis- 
taken it.  In  what  manner  that  fact  shall 
be  made  to  appear  it  is  not  necessary  in 
this  case  to  decide.  Judge  StapU-s,  deliv- 
ering the  opinion  of  this  court  in  the  most 
recent  case  on  the  subject,  Moore  v.  IvU(!k- 
ess,  to  be  reported  23  Gratt.,  160,  said,  p. 
164:  '*It  may  be  considered  as  well-settled, 
that  arbitrators  being  judges  of  the  parties' 
own  selection,  have  rightfully  the  power  to 
decide  and  finally  adjudicate  the  law  and 
facts  of  the  case  submitted  to  them.  They 
may  disregard  the  law  entirely  and  decide 
upon  principles  of  equity  and  good  con- 
science exclusively.  If,  however,  they 
mean  to  conform  to  the  law,  and  they 
plainly  mistake  it,  such  mistake  is  sufficient 
to  invalidate  it." 


Invoking  the  latter  proposition  of  law, 
the  appellant  contends  that  the  arbitrator 
in  this  case  plainly  intended  to  decide  ac- 
cording to  law,  and  manifestly  mistook  the 
law,  in  this:  that  holding  the  contract  in 
the  case  to  be  an  *  ^entire  contract, "  and  the 
hiring  an  entire  hiring  for  the  year,  he 
laid  down  as  a  rule  of  law  to  control  his 
decision,  *4hat  Thomas,  if  entitled  to  re- 
cover at  all  upon  that  contract,  is  entitled 
to  recover  the  hire  or  wages  for  the  whole 
year;"  whereas  his  right  of  recovery,  in 
case  of  discharge  without  cause,  should  be 
limited  to  the  amount  of  damages  actually 
sustained  by  such  illegal  discharge.  We 
think  the  proposition  contended  for  by  ap- 
pellant, and  not  that  laid  down  by  the  arbi- 
trator, correctly  propounds  the  law  of  the 
case ;  and  if  we  were  satisfied  that  the  ar- 
bitrator was  controlled  in  his  award  by  the 
rule  of  law  thus  assumed  by  him,  we  should 
be  disposed  to  set  the  award  aside  for 

532  manifest  mistake  of  *law;  for  we 
hold  that  if  Thomas  had  been  dis- 
charged the  day  after  he  was  employed, 
without  fault  on  his  part,  but  on  the  next 
day  obtained  as  good  or  better  employment 
for  the  year,  although  he  would  be  entitled 
to  a  recovery  against  his  employers  for 
breach  of  contract  on  their  part,  he  cer- 
tainly would  not  be  entitled  to  full  wages 
for  the  year  as  the  measure  of  damages. 
The  arbitrator  evidently  thought  otherwise, 
and  laid  down  the  law  as  above  stated ;  but 
it  is  equally  evident  from  the  face  of  the 
award,  that  he  did  not  deem  it  necessary  to 
rely  on  that  rule  of  law  to  sustain  his 
award.  In  noticing  the  argument  and  au- 
thorities of  the  appellant  he  quotes  from 
Chitty  on  Contracts,  p.  580,  as  follows:  ^'In 
order  to  justify  the  immediate  discharge  of 
a  yearly  servant,  there  must  be  proved 
against  him  moral  misconduct,  pecuniary 
or  otherwise,  willful  disobedience  or  habit- 
ual neglect;"  and  he  goes  on  to  say:  '*AsI 
have  already  said,  there  is  no  such  proof  in 
this  case.  In  note  1,  p.  579,  same  book, 
reference  is  made  to  the  case  of  Byrd  v. 
Byrd,  4  McCord,  246,  in  which  it  was  de- 
cided that  *where  a  planter  without  cause 
turns  away  his  overseer  at  a  season  of  the 
year  when  it  is  impracticable  to  get  employ- 
ment, &c.,  &c.,  the  overseer  is  entitled  to 
the  stipulated  wages  for  the  whole  time.'  I 
have  no  doubt,  therefore,  that  Thomas  is 
entitled  to  the  full  amount  stipulated  to  be 
paid  him  by  the  contract." 

We  think  it  evident,  from  what  we  have 
thus  quoted  from  the  award,  that  the  arbi- 
trator did  not  base  his  decision  on  the  prin- 
ciple first  announced  as  law;  but,  taking 
the  rule  established  by  the  case  in  McCord 
to  be  law,  he  was  of  opinion  that  Thomas 
was,  even  in  that  view,  entitled  to  full 
wages.  He  held  that  Thomas  had  been 
discharged  without  misconduct  on  his  part, 
when  the  year  was  nearly  half  gone,  and 
he  evidently  was  of  opinion  that  it  was  then 
^'impracticable  to  get   employment;" 

533  *and,  ** therefore,"  on    the  principles 
of  the   case   of   Byrd   v.    Byrd,    inde- 
pendently  of   his   first  proposition   of  law. 
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he  regarded  Thomas  as  *  ^entitled  to  the  full 
amonnt  stipulated  to  be  paid  him  by  the 
contract."  Taking  the  view  which  the  ar- 
bitrator evidently  did  of  the  facts,  he  re- 
g«irded  Thomas  as  entitled  to  his  wages 
under  either  rule  of  law  referred  to  by  him ; 
and  if  the  award  can  be  sustained  under 
either  view,  then  the  objection  must  fall. 
Takings,  then,  the  same  view  of  the  facts 
with  the  arbitrator,  as  we  are  compelled  to 
do  in  this  case,  we  think  the  rule  of  law 
extracted  by  him  from  the  case  of  Byrd  v. 
Bjrd,  rightly  propounded  the  law  of  the 
case ;  and  the  awaitl  not  being  in  conflict, 
bat  in  accord  therewith,  we  cannot  say  that  it 
was  made  under  misapprehension  of  the  law. 

Whether  the  judgment  of  the  arbitrator 
on  the  facts  of  the  case  was  or  was  not 
right,  is  not  for  us  to  decide.  If  the  record 
contains  all  the  facts,  we  might  be  inclined 
to  differ  widely  from  him ;  but  the  weight 
and  effect  of  the  testimony  was  submitted 
to  him,  and  we  feel  bound  by  his  judgment 
thereon. 

The  next  and  only  other  question  neces- 
sary to  be  considered  is,  whether  the  award 
was  final?  Whether  it  disposed  of  all  mat- 
ters submitted  to  the  arbitrator?  It  is  in- 
sisted that  it  did  not  dispose  of  Thomas' 
claim  to  the  land — that  this  claim  was  a 
matter  of  controversy  in  the  chancery  cause, 
and  not  being  disposed  of,  that  the  award 
was  not  final — was  incomplete  and  void. 

The  chancery  suit  was  brought  by  Wil- 
long'hby  &  Miner,  but  abated  as  to  Miner 
by  his  death;  and  the  submission  was  of 
*Hhe  matters  in  controversy  in  this  cause 
between  the  said  Willoughby  and  the  said 
Thomas."  These  were  matters  of  contro- 
versy with  Willoughby,  as  survivor  of  Wil- 
loughby &  Miner,  by  whom  the  suit  was 
brought,  and  for  whose  benefit  it  was 
534  prosecuted.  The  *claim  of  Thomas 
was  not  that  he  had  title  to  the  land. 
That  he  never  had ;  and  any  equity  he  might 
once  have  asserted  to  a  portion  of  it  under 
the  contract  of  himself  and  Fahnestock  with 
Hall  was  abandoned  when  he  consented  in 
writing  to  the  conveyance  of  the  entire  tract 
by  Hall  to  Willoughby,  under  whom  Miner 
claimed.  Thomas'  claim  was  not,  in  point 
of  fact,  to  the  land,  nor  to  any  part  thereof, 
nor  was  it  a  claim  against  the  plaintiffs  in 
the  chancery  cause,  nor  against  Willoughby 
alone  as  survivor.  It  was  not  therefore  a 
matter  properly  in  controversy  between 
Willoughby  and  Thomas.  It  seems  to  have 
been  a  claim  against  Miner  alone,  upon  an 
alleged  contract  with  him,  which,  if  made 
at  all,  was  secretly  made  in  fraud  of  Wil- 
loughby, and  for  which  Thomas  seems  from 
the  evidence  to  have  been  fully  satisfied  by 
Miner.  It  is  doubtful,  therefore,  to  say  the 
least  of  it,  whether,  although  in  fact  relied 
on  in  his  answer,  Thomas'  claim  under  this 
alleged  contract  was,  or  could  have  been, 
an  issue  in  the  cause.  It  amounted  in  effect 
to  a  charge  of  fraud  against  Miner  alone, 
sounding  in  damages  against  him,  but  not 
involving  the  title  of  Willoughby  &  Miner 
to  the  land,  nor  affecting  the  merits  of  the 
controversy. 


But  if  it  was  a  claim  to  an  interest  in  the 
land,  and  was  submitted  to  the  arbitrator 
as  such,  we  think  it  was  definitely  disaf- 
firmed by  the  award.  That  award  gave  to 
Thomas  all  he  claimed  under  the  contract 
of  the  13th  of  March  1869,  with  Willoughby 
&  Miner;  thus,  according  to  him,  in  our 
judgment,  the  very  utmost  extent  of  his 
rights,  and  necessarily  disaffirming  any 
claim  on  his  part  to  the  land  in  question. 
The  arbitrator  evidently  regarded  this  as 
**res  ad  judicata"  by  the  decree  of  the  27th 
of  September  1869,  by  which  a  receiver  was 
appointed  to  take    charge   of   the   premises 

held  and  occupied  by  Thomas,  until 
535      the  1st  day  of  January   1870,  ***when 

the  said  premises  shall  be  turned  over 
to  the  plaintiffs  in  the  case."  After  pro- 
viding that  the  receiver  might  allow  Thomas 
to  occupy  the  premises  for  the  balance  of 
the  year  on  rent,  the  decree  concludes  as 
follows :  '  *But  said  Thomas  shall  not  occupy 
said  premises  longer  than  the  first  day  of 
January  1870. "  This  decree  was  affirmed 
on  appeal,  by  the  District  court,  4th  judicial 
circuit,  on  the  27th  January  1870,  and  the 
matters  involved  were  treated  by  the  arbi- 
trator, and  we  think  properly,  as  **res 
adjudicata."  That  decree  substantially 
affirmed  that  Thomas  had  no  claim  to  the 
land,  or  any  part  thereof,  after  the  first  day 
of  January  1870,  and  gave  it  to  the  then 
plaintiffs,  and  such  we  understand  to  be 
also  the  intent  and  effect  of  the  award.  We 
are  of  opinion,  therefore,  that  the  award 
covers  all  matters  in  controversy  between 
the  parties  which  were  submitted  to  the 
arbitrator,  and  that  there  is  no  such  error 
or  mistake  of  law  or  fact  on  his  part  ^^ 
should  vitiate  his  award. 

The  decree  of  the  Circuit  court  must  be 
affirmed,  with  costs  and  damages  to  the  ap- 
pellee. 

Decree  affirmed. 
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*The  New  York  Life  Ins.  Co.  v. 
Hendren. 

March  Term,  1874.  Rlcbmond. 


I.  Insurance  Policy.*— It  is  now  seltled  law  in  Virfirinia, 
that  contracts  of  life  insurance  entered  Into 
before  the  late  war,  are  not  abroerated,  but  only 
suspended  by  the  war. 

a.  Same— Interest.— In  an  action  on  a  life  insurance 
policy  issued  in  1856,  the  Jury  found  a  verdict  for' 
the  whole  amount  of  the  policy,  with  interest  from 
February  1870.  The  person  insured  died  in  Auerust 
1862.  and  notice  of  his  death  was  sriven  December 
2d  1860.  If  the  premiums  after  February  1861  were 
not  paid,  the  interest  on  the  policy  from  the  time 
It  should  have  been  paid,  was  more  than  the  unpaid 
premiums,  and  therefore  the  verdict  was  not 
excessive. 

3.  Same— Amendment.— In  an  action  on  a  policy,  the 
declaration  omitted  one  of  the  conditions  endorsed 

•Insurance  Policies.— See  on  this  subject,  mono- 
grapic  noU  on  "Life  Insurance"  appended  to  Mc- 
Lean V.  Piedmont,  29  Gratt.  961. 
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upon  It:  and  on  the  trial  when  the  policy  Is  offered 
in  evidence.  It  is  objected  to  for  the  variance. 
The  court  may  allow  the  plaintiff  to  amend  the 
declaration  by  inserting  the  omitted  condition, 
and  proceed  with  the  trial. 
4.  Same— Instructions.— Instructions  are  asked  by 
the  defendant,  and  refused  by  the  court.  As, 
whether  correct  or  not,  the  plaintiff  was  entitled 
to  recover  upon  the  evidence  in  the  record,  inde- 
pendent of  that  referred  to  in  the  instructions,  the 
refusal  to  erive  them  is  not  ground  for  reversing 
the  judgment. 

This  was  an   action   of   assumpsit  in  the 

Corporation    court   of   the   city  of  Norfolk, 

brought  in  April   1870,    by   Henrietta  Hen- 

dren,  against  the  New  York  Life  Insurance 

Company,     to    recover     the    sum    of 

537  $5,000,    the  *amount    insured    by    the 
said   company   upon    the    life   of  her 

husband  William  T.  Hendren,  for  her  ben- 
efit. The  defendant  demurred  to  the  decla- 
ration, and  the  plaintiff  joined  in  the 
demurrer,  and  the  defendant  also  pleaded 
non  assumpsit,  and  had  leave  to  file  special 
pleas.  At  the  February  term  of  the  coiurt 
the  demurrer  was  overruled;  and  the  de- 
fendant filed  seven  additional  pleas;  but  it 
is  unnecessary  to  state  them. 

Upon  the  trial  of  the  cause  the  plaintiff 
offered  in  evidence  the  policy  of  insurance, 
which  was  objected  to  on  the  ground  of 
variance :  in  this,  that  in  stating  the  con- 
ditions of  the  policy  in  the  declaration  it 
omits  the  proviso  that  if  the  declaration  of 
August  20th  1856  (upon  the  faith  of  which 
the  policy  was  issued,)  be  in  any  respect 
untrue,  the  policy  should  be  void,  and  any 
allegation  that  said  declaration  was  true, 
and  on  other  grounds  apparent  on  the  record. 
The  plaintiff  then  asked  leave  to  amend  his 
declaration  by  inserting  the  following 
words,  to  wit:  **A11  receipts  for  premiums 
paid  at  agencies  are  to  be  signed  by  the 
president  or  actuary;"  and  **that  the  decla- 
ration made  by  the  said  plaintiff  on  the  20th 
of  August  1856,  on  the  faith  of  which  the 
said  policy  recites  that  it  is  made,  is  not  in 
any  respect  untrue,  but  is  in  every  particu- 
lar true,  and  that  all  things  on  her  part  to 
be  done  and  performed,  and  all  conditions 
by  her  to  be  complied  with,  have  been  done 
and  performed  and  complied  with.**  The 
court  allowed  said  amendment ;  and  the  de- 
fendant excepted.  There  was  a  second  ex- 
ception to  the  evidence  of  payment  of  the 
premiums  to  the  defendant,  without  some 
evidence  of  receipts,  signed  by  the  president 
or  actuary,  as  mentioned  in  the  memoran- 
dum on  the  margin  of  the  policy,  being 
given  for  such  payments. 

After  all  the  evidence  had  been  introduced 
the  plaintiff  asked   the   court   to  give 

538  one  instruction   to  the  jury,  *and  the 
defendant     asked    for     twenty-three. 

They  are  sufficiently  referred  to  by  Judge 
Anderson  in  his  opinion. 

The  jury  then  found  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $5,000,  with  in- 
terest thereon  from  the  2d  day  of  February 
1870  until  paid.  The  defendant  thereupon 
moved  the   court   for  a  new  trial,  upon  the 


ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence.  But  the  court  over- 
ruled the  motion  and  rendered  a  judgment 
upon  the  verdict,  and  the  plaintiff  again 
excepted,  and  the  evidence  was  spread  upon 
the  record. 

The  New  York  Life  Insurance  Company 
is  a  corporation  incorporated  under  the  laws 
of  the  State  of  New  York.  It  was  a  mutual 
assurance  company  making  dividends  of  net 
profits,  which  after  the  year  1856  were  never 
less  than  thirty  per  cent. ,  and  there  was  due 
Mrs.  Hendren,  in  March  1860,  $36.  Previous 
to  the  year  1856  this  company  commenced 
to  do  business  in  Virginia,  and  their  local 
agent  in  the  city  of  Norfolk  was  F.  F.  Fer- 
guson. 

On  the  25th  of  August  1856  the  company 
issued  a  policy  upon  the  life  of  Wm.  T. 
Hendren,  then  living  in  Norfolk,  for  five 
thousand  dollars  in  favor  of  his  wife  Hen- 
rietta Hendren,  conditioned  upon  the  pay- 
ment of  $120  annually  in  quarterly  payments 
in  August,  November,  February  and  May 
of  each  year. 

There  were  conditions  annexed  to  the 
policy,  that  Hendren  should  not,  without 
the  consent  of  the  company,  pass  beyond 
the  settled  limits  of  the  United  States  that 
lie  east  of  the  Rocky  mountains,  except  the 
settled  limits  of  the  British  provinces  of 
the  two  Canadas,  Nova  Scotia  and  Kew 
Brunswick,  or  visit  or  reside  in  those  parts 
of  the  United  States  which  lie  south  of  the 
southern  boundaries  of  Virginia  and  Ken- 
tucky, between  the  first  of  July  and  the  first 
of  November;  nor  shall  he,  without  like 
consent,  enter  into  any  military  aerv- 
539  ice  *whatever  (the  militia  not  in 
actual  service  excepted),  and  others 
which  need  not  be  stated ;  and  it  was  further 
agreed  that  if  the  declaration  made  by  Mrs. 
Hendren,  upon  the  faith  of  which  the 
agreement  was  made,  should  be  found  in 
any  respect  untrue,  the  policy  was  to  be 
null  and  void.  And  on  the  margin  of  the 
policy  it  was  stated  that  all  receipts  for 
premiums  paid  at  agencies  are  to  be  signed 
by  the  president  or  actuary. 

It  appears  that  it  was  the  practice  of  the 
company  to  send  in  advance,  from  its  office 
in  New  York,  printed  receipts  signed  by  the 
president  or  actuary,  for  the  amount  of  the 
premiums,  and  with  a  note  at  the  foot,  '^not 
valid  unless  countersigned  by**  the  agent, 
naming  him. 

Hendren   paid   the  premiums  up  to  Mar 
1858  to  F.  F.  Ferguson,    the   agent  at  Nor- 
folk.    He   then    removed   to  Hampton,   and 
Ferguson    transferred  the   policy   to  R,  H. 
Vaughan,  who   was   the   agent  of  the  com- 
pany at  that  place,  and  the   premiums  'were 
paid  to  Vaughan   until  and   including  Feb> 
ruary  1861.     Early  in  1861  Hendren  and  his 
wife  returned  to  Norfolk,  and  in  the  first  of 
the  year  1862  they  removed  from  Norfolk  to 
Richmond,  and  Hendren  was  appointed   a 
clerk  in  the  office   of  Colonel  Groner,    who 
was  assistant  adjutant  general  in  the  Con- 
federate service.     Hendren  held  no  commis- 
sion in  the  military  service,   and  his  duties 
were  purely  clerical.     He   died   in    the    citv 
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of  Richmond  on  the  15th  of  Aug^ust  1862,  of 
which  the  defendant  had  notice  on  the  2d 
of  December  1869, 

There  was  evidence  by  Mrs.  Hendren  that 
R.  H.  Vaug-han  acknowledged  payments  of 
•  the  premiums  during  the  lifetime  of  Hen- 
dren»  or  undertakings  by  Vaughan  to  pay 
them ;  though  there  was  no  proof  of  printed 
receipts  signed  by  the  president  or  actuary 

of  the  company.  And  it  was  in  proof 
540      that  Vaughan  entered  the  army  of  *the 

Confederate  States  from  the  com- 
mencement of  hostilities  and  continued 
therein  until  his  death  in  1864. 

The  defendant  applied  to  this  court  for  a 
supersedeas  to  the  judgment;  which  was 
allowed. 

Tucker  &  Old  and  T.  Taylor,  for  the  ap- 
pellant. 

John  Howard  and  Richie,  for  the  appellee. 

Anderson,  J.,  delivered  the  opinion  of 
the  court. 

It  is  now  settled  by  the  decisions  of  this 
court,  in  Manhattan   L/ife   Insurance   Com- 
pany V.  Warwick,  20  Gratt. ,  614 ;  and  in  the 
recent  case  of  Mutual  Benefit  Life  Insurance 
Company    v.    At  wood's  adm'x   (not  yet  re- 
port<^) ;  and    also   by    the   decision   of  the 
Special  court  of  appeals,  in  New  York  Lrife 
Insurance  Company   v.    White;  the  Ins.  L. 
Journal  for  Dec.  1873,  p.  917,  that  contracts 
of  life  insurance  entered  into  before  the  late 
war  are  not  abrogated,   but  only  suspended 
by  the  war.     And  with   these  Virginia  de- 
cisions the  highest  judicial  tribunals  of  the 
States  of  Kentucky,  New  York,  New  Jersey 
and    Mississippi,    and   the    Federal  Circuit 
courts    for   the    southern    district   of    New 
York,    J.    Blatchford,    and   for  the  eastern 
district  of  Virginia,  J.  Bond,  are  in  accord. 
The  Kentucky  case  was  the  first  in  order 
of  time,    but    had   not   been  reported  when 
the  Warwick  Virginia  case  was  decided.     We 
had  not  then   heard   of   that   decision,    and 
had  not   the    benefit   of  the   able  and  lucid 
opinion    of   Judge    Robertson,    the    distin- 
guished Chief  Justice  of  the  Court  of  appeals 
of  Kentucky ;  though  our  reasoning  brought 
us    to   the   same   conclusions.     And   it  is  a 
source  of  sincere  gratification  that  decisions 
so  just  and  so  plainly   enforcing  the  rights 
of    destitute     widows     and     orphans 
541       *have  received  the  sanction,  commen- 
dation    and     approval    of    so    many 
eminent     courts,     distinguished     for    their 
learning  and  wisdom. 

In  this  case,  which  is  an  action  of  as- 
sumpsit, the  verdict  of  the  jury  is  for 
$5,000,  the  whole  amount  of  the  insurance. 
There  was  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court,  and  judgment 
rendered  for  the  amount  of  the  verdict,  to 
which  the  plaintiff  in  error  excepted,  and 
the  evidence  is  certified  as  the  facts  proved 
in  the  cause. 

The  only  open  question,  under  the  pre- 
vious rulings  of  this  court,  as  before  recited, 
is  as  to  the  amount  of  the  verdict.  It  is 
clearly  shown  that  the  assured  was  willing 


and  anxious,  and  was  prepared  to  pay  the 
premiums  as  they  fell  due,  and  that  they 
would  have  been  paid  if  the  company  had 
had  an  agent  here  authorized  to  receive 
them.  Vaughan,  who  was  their  agent  be- 
fore the  war,  and  to  whom  the  premiums 
had  been  paid  up  to  the  25th  of  May  1861, 
upon  printed  receipts,  signed  by  the  presi- 
dent or  actuary,  and  countersigned  by  the 
local  agent  in  the  mode  prescribed,  by  di- 
rection attached  to  the  policy,  was  not  fur- 
nished with  such  receipts  for  the  premium 
which  fell  due  on  the  25th  of  May  1861,  or 
for  any  of  the  subsequent  quarterly  pay- 
ments which  fell  due  in  the  lifetime  of  the 
insured,  which,  in  the  absence  of  any  waiver 
on  the  part  of  the  company,  or  of  any  ex- 
press instruction  to  receive  payment,  must 
be  regarded  as  evidencing  a  withdrawal  of 
authority  from  the  agent  to  receive  pay- 
ment, as  was  held  in  White's  case,  above 
cited.  In  Warwick's  case  it  was  held  that 
the  payment  made  to  the  local  agent  and 
accepted  by  him  was  valid  and  binding 
upon  the  company,  although  they  had  not 
furnished  the  printed  receipts.  But  in  that 
case  express  instructions  to  the  agent  to 
receive  payment  in  the  kind  of  funds  in 
which  it  was  paid  were  proved,  and 
542  upon  *that  ground,  and  other  circum- 
stances in  that  case,  the  company  was 
held  to  have  waived  the  requirement  that 
the  payment  should  be  evidenced  by  a 
printed  receipt,  signed  by  the  president  or 
secretary.  And  in  that  case  the  evidence 
was  clear  and  unquestionable  that  payment 
was  made  to  the  agent  in  the  kind  of  funds, 
or  its  equivalent,  which  he  was  instructed 
to  receive,  and  that  he  was  prepared  to 
make  the  remittance  to  the  company  by 
draft  on  New  York,  as  he  had  been  in- 
structed to  do,  of  which  the  company  had 
notice.  There  is  no  such  evidence  in  this 
case;  but  the  presumption  may  fairly  be 
drawn  from  the  evidence,  that  if  the  com- 
pany had  furnished  their  agent  with  the 
receipts  signed  by  the  president  or  actuary 
the  premiums  would  have  been  paid.  If  we 
discard  all  the  evidence  tending  to  prove 
the  agency  of  Vaughan,  after  the  com- 
mencement of  the  war,  and  his  declarations 
and  admissions,  the  evidence  in  the  record 
does  not  show  that  the  five  quarterly  pre- 
miums which  fell  due  on  the  25th  of  May 
1861,  and  subsequently,  in  the  lifetime  of 
the  insured,  amounting  in  all  to  $150,  were 
paid,  unless  the  company  had  in  its  own 
possession  a  sufficient  amount  due  the  as- 
sured in  dividends  to  satisfy  them.  Whether 
the  evidence  is  sufficient  to  establish  such  a 
claim  on  the  part  of  the  assured  was  prop- 
erly a  question  for  the  jury,  and  whether 
the  evidence  warranted  the  jury  to  set  off 
the  dividends  against  the  premiums  or  not, 
it  does  not  appear  that  they  did  or  did  not. 
They  found  a  verdict  for  $5,000,  with  inter- 
est from  the  2d  day  of  February  1870. 

The  court  is  of  opinion  that  if  the  assured 
was  entitled  to  the  insurance  money,  she 
was  entitled  to  interest  upon  it  from  an 
earlier  period  than  that  which  is  allowed  by 
the  verdict ;  and  that   the  interest  to  which 


187 


24QRATT. 


Virginia  Reports.  Annotated. 


643,  644,  646,  646 


she  was  entitled,    and   not   allowed  by   the 

verdict,  will  more  than   compensate  for  the 

one     hundred     and    fifty    dollars    of 

543  premiums.     *If  we  assume,  then,  that 
no     payments     were    made     through 

Vaughan,  pendente  bello,  and  that  nothing 
was  due  the  assured  on  account  of  dividends 
(an  assumption  as  to  the  dividends  not 
warranted  by  the  evidence),  it  does  not 
appear  that  the  verdict  is  excessive.  It 
should  not  therefore  be  disturbed  on  that 
ground. 

The  court  is  also  of  opinion  that  the  court 
below  did  not  err  in  giving  the  plaintiff 
leave  to  amend  her  declaration,  and  in 
overruling  the  demurrer;  or  in  admitting 
the  policy  to  be  given  in  evidence  to  the 
jury,  as  set  out  in  the  first  bill  of  excep- 
tions. It  is  also  of  opinion  that  the  decla- 
rations and  admissions  of  R.  H.  Vaughan, 
as  testified  to  by  Mrs.  Hendren,  tending  to 
prove  his  agency,  or  the  payment  of  pre- 
miums during  the  war,  as  set  out  in  the 
second  bill  of  exceptions,  are  not  necessary 
to  support  the  verdict  or  the  plaintiff's  right 
of  action ;  the  evidence  in  the  record,  ex- 
clusive of  the  declarations  and  admissions 
of  Vaughan,  showing  that  the  verdict  is  not 
excessive,  and  the  payment  of  premiums 
flagrante  bello,  not  being  essential  to  the 
plaintiff's  right  of  action.  The  company 
was  bound  to  keep  an  agent  here  continu- 
ously, to  receive  premiums  and  to  pay  pol- 
icies. It  would  be  unreasonable  and  unjust 
to  hold  the  insured  to  a  forfeiture  of  his 
contract,  and  of  the  money  he  had  paid  on 
account  of  premiums,  because  he  did  not 
pay  premiums  which  he  could  not  pay  be- 
cause of  the  failure  of  the  company  to  have 
an  agent  here,  as  bound  by  its  contract, 
authorized  to  receive  them.  If  the  company 
was  excused  for  the  non-compliance  with 
its  contract  in  this  particular,  surely  the 
insured  would  be  excused  for  the  non-pay- 
ment, and  could  not  be  held  to  a  forfeiture 
therefor. 

The  court  is  further  of  opinion,  that  there 
is  no  error  in  the  instruction  given,  on 
motion  of  the  plaintiff,  set  out  in  the  de- 
fendant's third  bill  of  exceptions;  and  that 
if   the    principles    enunciated    in   in- 

544  structions  No.    1,  2,  3,  4,  *6,  8,  9,  11, 
14,    IS, ,  16,    18,    19,    20,    21,  moved  by 

defendant,  are  true  in  the  abstract,  upon 
which  we  do  not  intimate  an  opinion,  it 
was  immaterial  to  the  plaintiff's  right  of 
action  whether  the  agency  of  Vaughan  was 
continued  during  the  war  or  not;  and  the 
acts,  declarations,  and  admissions  of  said 
Vaughan  were  not  material  in  maintaining 
the  issues  on  the  part  of  the  plaintiff,  and 
the  verdict  of  the  jury  is  well  supported  by 
the  record  if  they  are  excluded ;  and  there- 
fore the  refusal  to  give  said  instructions, 
even  such  as  might  be  right  in  the  abstract, 
has  not  been  to  the  prejudice  of  the  plain- 
tiff in  error.  Nor  is  there  error  in  the 
qualification  given  by  the  court  to  the  7th 
instruction.  But  the  instruction,  with  or 
without  the  qualification,  was  not  material 
upon  the  question  of  the  plaintiff's  right  of 
action,  nor  upon  the  issues  involved.     And 


if  it  had  been  given  without  the  qualifica- 
tion, it  could  not  have  affected  the  plaintiff's 
right  of  action  or  recovery,  and  is  there- 
fore an  abstraction.  Instruction  No.  5,  so 
far  as  it  relates  to  the  agency  of  Vaughan, 
falls  within  the  principle  of  the  class  of 
instructions  before  noticed.  And  so  far  as 
it  denies  to  the  plaintiff  her  right  to  re- 
cover, because  of  her  removal  froi|;i  Hamp- 
ton to  Norfolk,  and  thence  to  Richmond,  is 
not  law,  and  was  properly  overruled.  The 
policy,  by  the  contract,  was  not  made  to 
depend  upon  the  insured  remaining  at  Nor- 
folk or  Hampton,  or  his  not  removing  to 
any  other  place  in  Virginia.  And  there  is 
neither  reason,  nor  law,  nor  justice  in  hold- 
ing that  the  insurer  should  hold  on  to  the 
money  he  had  received  from  the  insured, 
and  be  absolved  from  his  obligation  of  in- 
surance for  the  term  of  his  life,  because 
when  the  war  broke  out  the  insured  did  not 
separate  himself  from  his  kindred  and 
friends  and  throw  himself  into  the  arms  of 
their  enemies.  There  is  no  such  stipulation 
or  condition  in  the  contract.  It  does 
provide  that  he  shall  not  pass,  without 

545  *the   <^nsent  of   the    company,    Ac, 
beyond  the  settled  limits  of  the  United 

States  that  lie  east  of  the  Rocky  mountains, 
except  into  the  settled  limits  of  the  British 
provinces,  Ac,  or  visit  or  reside  in  those 
parts  of  the  United  States  which  lie  south 
of  the  southern  boundaries  of  the  States  of 
Virginia  and  Kentucky,  between  the  first 
of  July  and  the  1st  of  November,  or  enter 
into  any  military  or  naval  service  whatever, 
the  militia  not  in  actual  service  excepted. 
He  was  at  liberty,  therefore,  under  the  con- 
tract, to  go  anywhere  he  chose,  except 
within  the  lines  prohibited.  And  he  was 
inhibited  from  engaging  in  active  military 
or  naval  service  without  the  consent  of  the 
company.  These  were  the  only  restrictions 
touching  the  point  in  question,  which  are 
imposed  on  him  by  the  contract.  And  to 
hold  that  his  removal  from  place  to  place, 
not  within  the  inhibited  lines,  or  that  he 
did  not  separate  himself  from  his  kindred 
and  friends  and  throw  himself  into  the 
arms  of  their  enemies,  subjected  him  to  a 
forfeiture  of  his  contract,  not  to  the  gov- 
ernment, but  to  the  defendant,  would  be 
for  the  court  to  insert  a  clause  in  the  con- 
tract of  the  parties,  which  they  did  not  put 
there,  to  make  a  contract  for  them  which 
they  did  not  make  for  themselves.  We  are  of 
opinion,  therefore,  that  the  court  did  not 
err  in  refusing  to  give  this  instruction. 

The  10th  and  I7th  instructions  are  iden- 
tical, and  announce  an  abstract  principle 
which,  we  think,  under  the  terms  of  the  act 
of  assembly,  is  not  law,  to  wit:  That  '*the 
defendant  could  not  do  by  an  agent  what  it 
could  not  do  by  itself."  The  defendant,  in 
fact,  being  a  corporation  could  do  nothing 
except  by  agents.  But,  if  it  is  meant  that 
this  company  could  not  do  by  its  agent  in 
Virginia  what  it  could  not  do  through  its 
New  York  agent,  it  is  not  true.  The  pro- 
hibition of  the  act  of  assembly^,  which  was 
in  force  at  the  date  of  this  policy  and 

546  *ever  since,    is,    that   no  person  shall 
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act  otherwise  than  is  provided  in  the 
second  section  of  the  act,  as  agfent  for  any 
such  company,  to  make  or  renew,  directly 
or  indirectly,  any  contract  of  insurance 
within  this  State,  and  with  any  person  res- 
ident therein,  without  complying  with  the 
requisitions  of  this  act,  or  in  any  way  con- 
trary to  the  true  intent  and  meaning^  thereof, 
under  the  penalty  of  $500.  (Code  of  1860, 
p.  241,  i  32.)  The  section  referred  to  re- 
quires that  the  company  shall  appoint  some 
citizen  of  the  commonwealth,  resident 
therein,  its  attorney  or  ag'ent.  ({  24,  in  the 
orig-inal  act  {  2. )  Thus  it  appears  that  the 
company  can  only  contract  through  its 
resident  agent  in  this  State,  to  whom,  by 
the  contract  and  the  statute,  premiums  are 
to  be  paid.  ( For  construction  of  statute  see 
Warwick  A  Manhattan  Ins.  Co.,  20  Gratt., 
supra.)  When  this  company  undertook  to 
do  business  in  this  State,  it  was  upon  the 
terms  of  this  statute.  And  those  recited 
show  that  the  company  could  do  by  its  agent 
in  Virginia  what  it  could  not  do  by  its 
officers  or  agents  of  New  York.  The  12th 
instruction  was  given,  and,  whether  right 
or  wrong,  cannot  be  complained  of  by  the 
company,  because  given  at  its  instance. 
The  13th  is  contrary  to  the  decisions  of  this 
court  before  cited,  and  we  think  was  prop- 
erly rejected.  The  22d  and  23d,  so  far  as 
they  affect  the  question  of  Vaughan's 
agency,  flagrante  bello,  are  not  material,  it 
not  being  necessary  to  establish  such 
agency  to  entitle  the  plaintiff  to  recover. 
And  so  far  as  it  asserts  that  the  acting  of 
the  insured,  as  a  clerk  in  the  office  of  the 
adjutant-general,  dissolved  the  contract, 
not  as  an  abstract  proposition,  but  in  the 
mode  and  under  the  circumstances  proved 
in  the  cause,  it  is  not  true ;  for  it  is  proved 
that  he  was  subject  to  no  military  order 
and  held  no  commission  or  position  con- 
nected with  the  military  service.  We  are 
of  opinion,  therefore,  that  these  instructions 
were  properly  rejected. 

547  *Upon    the    whole    the    court  is   of 

opinion  that  the  judgment  be  affirmed. 

Moncure,  P.,  concurred   in   the  results  of 
the  opinion. 

Judgment  affirmed. 


548        ^Richmond  Enquirer  Co.  v.  Robinson 

&  als.* 
Marcb  Term,  1874,  Richmond. 

I.  Jadgnent— Relief  lo  Equity  —  Negligence. t— Equity 
will  only  relieve  against  a  Judgment  at  law  if  the 
omission  of  tbe  defendant  to  avail  himself  of  his 
defence  at  law  was  unmixed  with  any  negligence 
in  himself  or  his  agents. 

*Por  Booographlc  note  on  Offloen  and  Agents  of 
Private  Corporation*,  <ee  end  of  cose. 

tJodgnMat— Relief  In  Equity— Negllgence.>-The  deci- 
sion as  to  this  point  is  well  settled.  See  Gentry  v. 
Allen,  82  Gratt  2S7:  Ayers  v.  Morehead's  Adm'r,  77 
Ya.  MO;  Black  v.  Smith,  18  W.  Va.  800:  Braden  ▼. 
Reit2enl)erger,  18  W.  Va.  290,  all  citing  the  principal 
case.  See  also,  Cmmlish's  Adm'r  v.  Shen.  Valley  R. 
Go.,  40  W.  Va.  0S7,  22  S.  E.  Rep.  Oa 


a.  Same— Same— Same— Officer.*— The   negligence  of 
an  officer  of  a  corporation,  in  allowing  a. judgment 
to  be  rendered  against  his  corporation  as  garnishee 
when  the  debt  had  been  previously  assigned  to 
another  part>',  and  notice  thereof  had  been  given 
to  another  officer,  will  exclude   the  corporation 
from  relief  in  equity  against  the  Judgment 
In  August  1866  R.  M.  and  Wm.  W.  Smith 
executed  to   Thomas   Smith   their  bond  for 
$5,000,  with  Wm.    K.  Watts,    G.  W.  Gretter 
and  R.  H.   Dibrell   as   their  sureties.     The 
Smiths  were  the  owners  of  the    Richmond 
Enquirer   establishment   and   publishers  of 
that  paper,   and   on   the  13th  of  July,  1867, 
they  sold  out  the   establishment  to  a  corpo- 
ration known  as  the  Richmond   Publishing 
Compan3',  for   which   said  company,  beside 
other  considerations,  was  to  pay  to  Smith  A 
Son  $5,000,  with  interest,  in  two  years  from 
the  date.     On  the  15th   of   the   same  month 
Smith  A  Son  assigned  this  claim  of  $5,000 
to   Watts,    Gretter   and   Dibrell,    the  same 
when  collected  to  be  applied  to  pay  the  debt 
due  to  Thomas  Smith,  for  which  they  were 
bound.     On    the   20th   of   the   same    month 
notice  of  this   assignment   was  given  to  D. 
S.  McCarthy,  secretary  and  treasurer  of  the 
company,    which    was    acknowledged 
549      *by  an  endorsement   upon   the  notice, 
and  A.  M.  Bailey,  the   business  man- 
ager of  the   company,  was   informed  of  the 
assignment  at  the  same  time,  or  a  few  days 
after.     N.  Tyler,  the   president  of  the  com- 
pany,   had    gone   to  New  York  a  few  days 
before  the   notice   was    given,   and  did  not 
return  until  some  days  after. 

On  the  10th  of  August  1867  Robinson  A 
Fairbanks  recovered  in  the  Circuit  court  of 
the  city  of  Richmond  two  judgments  against 
R.  M.  Smith  A  Son,  amounting  together, 
of  principal  $1,020.53,  with  interest  from 
the  30th  of  May  1867,  on  which  executions 
were  issued,  which  were  returned  **no 
effects.*'  And  then  the  plaintiff's  suggest- 
ing that  the  Richmond  Publishing  Company 
were  indebted  to  Smith  A  Son,  the  company 
was  summoned  as  a  garnishee,  and  the  proc- 
ess having  been  served  on  N.  Tyler,  the 
president,  he  appeared  in  answer  to  it,  and 
upon  his  examination  stated  that  the  Rich- 
mond Publishing  Company  were  indebted 
to  R.  M.  Smith  A  Son  in  the  sum  of  $5,000, 
which  was  evidenced  by  two  bonds  of  $2,500 
each,  payable  two  years  after  date,  with 
interest  from  date.  And  thereupon  the 
court  rendered  a  judgment  that  the  said 
Richmond  Publishing;-  Company  do,  on  the 
30th  of  July  1869  (when  the  said  bonds 
would  fall  due)  pay  to  the  plaintiffs  the 
amount  of  their  two  judgments  against 
Smith  A  Son.  Though  Tyler  seems  not  to 
have  heard  of  the  assignment  by  Smith  A 
Son  to  Watts  A  als.  before  his  examination 
in  court,  upon  his  return  from  the  court  to 
the  office  of  the  company,  and  mentioning 
to  Bailey  what  had  been  done  in  the  court, 
he  was  informed  of  the  assignment;  but 
took  no  step  to  have  the  judgment  set  aside, 
or  his  mistake  corrected. 


«5ame—5ane— Same— Negligence  of  Agent.— See  on 

this  point,  monographic  note  on  "Agency"  appended 
to  SiUiman  v.  F.  &  C.  R.  Co..  27  Gratt.  119. 
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After  these  judg-ments  had  been  rendered 
against  the  Richmond  Publishing  Company, 
that   company    sold   out  the  establishment 
with  all  its   property,    to   another   corpora- 
tion   called    the    Richmond    Enquirer 

550  Company;    and    *this    last    company 
undertook  to  pay   all   the  debts  of  the 

Richmond  Publishing  Company. 

In  November  1869,  Robinson  &  I^airbanks 
having  sued  out  executions  upon  their  judg- 
ments against  the  Richmond  Publishing 
Company,  which  were  returned  **no  effects,*' 
made  suggestions  in  their  cases,  that  the 
Richmond  inquirer  Company  was  indebted 
to  the  Richmond  Publishing  Company,  and 
the  Enquirer  Company  was  summoned  as  a 
garnishee.  This  company  admitted  in  its 
answer  to  the  summons,  that  they  were 
bound  to  pay  $5,000;  but  they  stated  that 
Watts  and  others  claimed  the  two  bonds  by 
assignment,  and  asked  that  they  might  be 
brought  before  the  court  to  have  the  ques- 
tion as  to  which  party  should  receive  the 
money  on  the  bonds  settled ;  and  Watts  & 
als.  were  accordingly  made  parties. 

In  January  1870  Watts  and  his  co-sureties 
filed  their  bill  in  the  Circuit  court  of  the 
city  of  Richmond,  in  which  they  set  out 
the  facts  of  the  assignment  to  them  of  the 
debt  of  the  Richmond  Publishing  Company 
to  Smith  8l  Son,  before  the  issue  of  the  ex- 
ecutions against  Smith  &  Son,  upon  the 
judgments  recovered  against  them  by  Rob- 
inson &  I^airbanks.  And  making  Robinson 
&  Fairbanks,  The  Richmond  Enquirer 
Company,  and  others,  defendants,  they 
asked  that  Robinson  &  Fairbanks  might 
be  enjoined  from  collecting  the  money  on 
the  bonds,  and  that  the  Richmond  Enquirer 
Company  might  be  compelled  to  pay  the 
amount  to  them  or  in  discharge  of  the  debt 
due  Thomas  Smith  for  which  they  were 
bound  as  sureties. 

In  this  suit  the  Richmond  Enquirer  Com- 
pany filed  a  cross-bill,  in  which  they  pro- 
fessed their  readiness  to  pay  the  bonds,  but 
insisted  that  they  should  not  be  required  to 
pay  them  twice.  The  company  insisted 
that  the  judgment  against  the  Richmond 
Publishing  Company  was  not  valid  and 
binding,   because   the    summons   was 

551  to  the  corporation,  *and  it  should  have 
appeared    under    its    corporate    seal; 

that  Tyler  did  not  represent  the  corporation, 
but  was  examined  as  a  witness,  and  having 
given  his  testimony  under  a  mistake  of 
fact,  such  mistake  might  be  corrected  in 
equity. 

On  the  30th  of  July  1870  the  causes  came 
on  to  be  heard,  when  the  court  held  that 
Watts  and  his  co-sureties  were  entitled  to 
receive  the  money  due  upon  the  bonds 
aforesaid,  and  to  have  it  applied  to  pay  the 
debt  to  Smith,  for  which  they  were  bound ; 
and  made  a  decree  against  the  Richmond 
Enquirer  Company  for  the  amount  due 
upon  them.  And  on  the  9th  of  May  1871 
the  court  made  a  further  decree  that  the 
Richmond  Enquirer  Company  should  pay  to 
Robinson  &  Fairbanks  the  sum  of  $1,020.53, 
with  interest,  &c.,  that  being  the  amount 
of  the  two  judgments   they   had   recovered 


against  Smith  &  Son  and  the  Richmond 
Publishing  Company.  And  thereupon  the 
Richmond  Enquirer  Company  applied  to 
this  court  for  an  appeal ;  which  was  allowed. 

Ould  &  Carrington,  for  the  appellants. 

Page  &  Maury,  for  the  appellees. 

Anderson,    J.,    delivered   the   opinion   of 
the  court. 

It  is  well  settled  that  it  is  no  ground  for 
equitable  interference  that  a  party  has  not 
effectually  availed  himself  of  a  defence  at 
law.  There  are  cases  in  which  equity  will 
relieve  after  verdict,  although  a  defence 
might  have  been  made  at  law ;  but  only 
where  there  has  been  no  fault  or  negligence 
on  the  part  of  the  defendant  or  his  agents. 
The  rule,  as  laid  down  by  Chancellor  Kent 
in  Foster  v.  Wood,  6  John.  Ch.  R.,  89,  is, 
**that  chancery  will  not  relieve  against  a 
judgment  at  law,  on  the  ground  of  its 

552  *being  contrary  to  equity,  unless  the 
defendant  in   judgment   was  ignorant 

of  the  fact  in  question  pending  the  suit;  or 
it  could  not  be  received  as  a  defence ;  or 
unless  he  was  prevented  availing  himself 
of  the  defence  by  fraud  or  accident,  or  the 
act  of  the  opposite  party,  unmixed  with 
negligence  or  fault  on  his  part."  To  the 
same  effect  is  the  declaration  of  the  rule  by 
C.  J.  Marshall,  in  The  Marine  Insurance 
Company  of  Alexandria  v.  Hodgson,  7 
Cranch  R.,  332.  It  must  appear  that  the 
omission  of  the  defendant  to  avail  himself 
of  the  defence  at  law  **was  unmixed  with 
any  negligence  in  himself  or  his  agents." 

This  rule  is  absolutely  inflexible,  and  can- 
not be  violated,  even  when  the  judgment  is 
manifestly  wrong  in  law  or  fact ;  or  when 
the  effect  of  allowing  it  to  stand  will  be  to 
compel  the  payment  of  a  debt  which  the  de- 
fendant does  not  owe,  or  which  he  owes  to 
a  third  person.  3  Lead.  Cas.  in  Equity,  p. 
467,  and  cases  cited.  It  is  not  sufficient  to 
show  that  injustice  has  been  done,  but  that 
it  has  been  done  under  circumstances  which 
authorize  a  court  of  equity  to  interfere ;  be- 
cause if  a  matter  has  already  been  investi- 
gated in  a  court  of  competent  jurisdiction, 
according  to  the  ordinary  rules  of  investi- 
gation, a  court  of  equity  cannot  take  it  upon 
itself  to  enter  into  it  again.  Ibid,  citing 
Bateman  v.  Willoe,  1  Sch.  &.  Lef.  R.,  201. 
To  the  same  effect  is  the  current  of  Vir- 
ginia decisions.  Many  of  them  are  cited 
by  J.  I^ee  in  delivering  the  opinion  of  the 
court  in  Slack  v.  Wood,  9  Gratt. ,  40. 

Before  Robinson  &  Fairbanks  obtained 
their  judgments  against  R.  M.  Smith  & 
Son,  the  debt  due  them  by  the  Richmond 
Publishing  Company  had  been  assigned  to 
Watts,  Dibrell  and  Gretter,  for  a  valuable 
consideration.  And  two  of  the  principal 
officers  of  the  company  were  informed  of 
this  assignment.  In  fact,  the  company  had 
been  formally   notified   of  the  assign- 

553  ment,  as  is  shown  by  *the  acknowl- 
edgment of  its  treasurer  and  secre- 
tary, endorsed  on  the  notice,  and  also  by 
his  deposition  in  the  cause.  It  is  true  that 
the  president,  Tyler,  who  was  served  wtih 
the  process  against  the  company,  testifies 
that   he    was   ignorant   of  the  assignment, 


190 


24  GRATT.      Note  on  Officers  and  Agents  of  Private  Corporations. 


664 


and  failed  to  make  defence  for  the  company ; 
but,  on  the  contrary,  testified  and  acknowl- 
edg'ed  that  the  company  was  indebted  to  R. 
M.  Smith  A  Son  by  the  bonds  aforesaid,  not 
knowing  that  they  had  been  assig^ned  to 
Watts,  &c.  He  admits  that  he  knew  that  it 
was  the  intention  of  R.  M.  Smith  &  Son  to 
assig-n  the  said  bonds  to  Watts,  Dibrell  and 
Gretter ;  yet  before  he  answered  to  the  proc- 
ess, he  did  not  even  take  pains  to  enquire 
whether  that  assignment  had  been  made. 
He  knew  that  he  had  been  absent  in  New 
York,  when  the  assignment  might  have 
been  made  and  notice  thereof  given  to  the 
company,  yet  after  being  served  with  proc- 
ess, without  enquiring  of  the  other  officers 
whether  an  assignment  had  been  made  and 
notice  thereof  given  to  them  in  his  absence, 
or  making  any  preparation  for  the  defence 
of  the  company,  he  goes  forward  carelessly, 
not  to  say  recklessly,  and  acknowledges  the 
company's  indebtedness  to  R.  M.  Smith  & 
Son.  And  upon  his  acknowledgment  or 
testimony  judgment  was  rendered  against 
his  company  in  favor  of  Robinson  &  B*air- 
banks  for  the  amount  of  their  judgment 
debt  against  R.  M.  Smith  &  Son.  And  it 
is  remarkable,  and  evidences  the  most  ex- 
traordinary negligence  on  the  part  of  this 
agent  of  the  company,  that  on  the  same 
day  the  judgment  was  rendered  agfainst  the 
company,  he  was  informed  that  the  bonds 
had  been  assigned  by  R.  M.  Smith  &  Son 
to  Watts  and  others  for  a  valuable  consider- 
ation, of  which  the  company  had  been  noti- 
fied prior  to  the  judgment  and  execution  of 
Robinson  &  Fairbanks  against  R.  M.  Smith 
&  Son,  and  he  did  nothing  to  have  the  error 

in  the  judgment  against  this  company 
554      corrected,    *which    might   then    have 

been  done ;  but,  as  the  agent  and  rep- 
resentative of  the  corporation  allowed  the 
judgment  to  stsCnd. 

A  corporation  can  only  act  through  its 
ag^ents,  and  must  abide  the  consequences  of 
their  acts,  done  within  the  scope  of  their 
authority.  This  company's  defence  could 
only  be  made  through  its  president  or  other 
agents ;  and  by  their  fault  and  gross  negli- 
g-ence  it  did  not  avail  itself  of  its  defence 
at  law,  and  allowed  judgment  to  go  against 
it  for  the  want  of  defence.  It  is,  therefore, 
not  in  the  power  of  a  court  of  equity,  with- 
out overturning  long-established  principles, 
to  reopen  the  investigation,  revise  the  judg- 
ment of  the  court  of  law,  and  relieve 
against  it.  The  court  is,  therefore,  of 
opinion  to  affirm  the  decree  of  the  chancel- 
lor. 

Decree  affirmed. 


OPPICBRS  AND  AQBNTS  OP  PRIVATE  COR- 
PORATIONS. 

I.  In  General. 

II-  Election  of  Officers. 

III.  Official  Bonds. 

IV.  Powers  of  Officers  and  Agents  Generally. 

V.  Particular  Officers. 


A.  Directors. 

1.  Powers. 

2.  Duties  and  Liabilities. 

B.  President, 

I.  IN  OBNBRAL. 

A  private  corporation,  bavinsr  only  an  abstract, 
artificial  existence,  is,  of  course,  from  its  very  nature 
incapable  of  actlnsr  except  throuffli  its  acrents  wbo 
possess  only  sucb  power  as  tbe  law  bas  deemed  fit  to 
bestow  upon  tbem.  Mubleman  y.  Nat  Ins.  Co.,  6  W. 
Va.606. 

In  Burr's  Ex'or  v.  McDonald,  3  Gratt  215,  it  is  beld 
that  tbe  officers  of  a  private  corporation  bave  no 
private  francbise  in  tbe  offices,  but  are  tbe  mere 
ministerial  acrents  of  tbe  company,  to  conduct  its 
business  for  tbe  benefit,  and  under  tbe  authority,  of 
sucb  company. 

11.  BLBCTION  OP  OPPiCBRS. 

As  a  general  rule  tbe  election  of  officers  should 
conform  to  the  directions  in  the  charter  or  by-laws, 
yet,  thouffb  tbe  election  bas  been  irregular,  the  per- 
son so  elected  becomes  an  officer  de  facto^  and  bis 
acts  done  under  tbe  authority  of  the  company,  and 
colore  officii^  would  be  binding  on  the  company,  and 
could  not  be  impeached  by  strangers  on  the  srround 
of  want  of  authority.  Burr's  Ex'or  v.  McDonald,  8 
Gratt  217. 

In  Cross  v.  West  Virginia  Cent  &  P.  Ry.  Co.,  85  W. 
Va.  174,  12  S.  E.  Rep.  1071,  it  was  beld  that  tbe  West 
Virginia  Central  Railway  Company  is  subject  to  the 
state  laws,  which  provide  that  in  all  elections  for 
directors  or  managers  of  incorporated  companies, 
every  stockholder  shall  bave  tbe  right  to  vote  In  per- 
son or  by  proxy  for  the  number  of  shares  of  stock 
owned  by  him  for  as  many  persons  as  there  are 
directors  or  managers  to  be  elected,  or  to  accumulate 
said  shares,  and  give  one  candidate  as  many  votes 
as  the  number  of  directors  multiplied  by  the  number 
of  bis  shares  of  stock  shall  equal,  or  to  distribute 
tbem  on  tbe  same  principle  among  as  many  candi- 
dates as  be  shall  think  fit,  and  that  this  mode  of 
electing  may  be  enforced  by  mandamus. 

InCurrie's  Adm'rs  v.  Mut.  Assurance  Soc.,  4  H.  &  M. 
815,  where  an  act  of  incorporation  provides  that  there 
shall  be  "three  directors,  out  of  whom  a  president 
shall  be  chosen."  it  is  held  sufficient  if  the  president 
be  elected  by  a  legally  constituted  meeting,  and  at 
the  same  time  with  the  other  directors,  without 
having  previously  been  appointed  a  director. 

A  corporation  may  hold  general  meetings  as  often 
as  its  interest  may  render  it  necessary;  and  at  sucb 
general  meetings  the  stockholders  may  remove  and 
appoint  such  officers  as  tbe  welfare  of  the  company 
requires;  and  a  fortiori  may  this  be  done,  where  the 
officer  is  elected  for  a  year  and  until  his  successor  is 
appointed,  the  year  having  expired.  Burr's  Ex'or  v. 
McDonald,  8  Gratt  215. 

ill.  OPPICIAL  BONDS. 

The  rules  and  regulations  of  a  corporation  made 
for  the  government  of  the  conduct  of  its  officers,  do 
not  become  terms  and  conditions  of  the  bond  of  its 
officers,  unless  sucb  an  intention  is  expressed  on  tbe 
face  of  the  bond.  R.  &  P.  R.  Co.  v.  Kasey,  30  Gratt 
218. 

Though  the  officers  of  a  corporation  upon  discover- 
ing tbe  default  of  a  bonded  employee  should 
promptly  discharge  sucb  delinquent,  yet  where  the 
default  is  not  an  evidently  dishonest  one,  amount- 
ing to  tbe  forfeiture  of  the  bond,  tbe  failure  to  dis- 
charge tbe  defaulter  will  not  relieve  tbe  sureties  on 
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the  bond  from  liability.  R.  &  P.  R.  Co.  v.  Kasey.  80 
Gratt.  218. 

The  words  "which  may  be  prescribed."  in  the  offi- 
cial bond  of  a  cashier  of  a  bank,  conditioned  for  the 
faithful  performance  of  **the  duties  of  the  said 
office  of  cashier,  which  may  be  prescribed  by  the 
Board  of  Directors,"  were  held,  under  the  circum- 
stances, to  mean  the  same  as  if  the  words  had  been 
"the  duties  which  have  been,  are  now,  or  may  here- 
after be  prescribed  by  the  Board  of  Directors." 
Durkin  v.  Exch.  Bank  of  Va.,  2  Pat.  &  H.  277. 

The  sureties  of  an  accountant  of  a  bank,  are  not 
liable  for  monies  taken  by  him  from  the  teller's 
drawer,  without  his  knowledge  or  consent,  it  appear- 
ing that  the  accountant  is  not  entrusted  with,  or  put 
in  possession  of,  any  monies  of  the  bank,  as  accounts 
ant    Allison  v.  Farmers'  Bank,  6  Rand.  204. 

IV.  POWERS  OP  OPPICBR5  AND  AQBNTS 
QBNBRALLY. 

It  is  well  settled  that  the  law  of  arency  applies  to 
officers  and  aarents  of  a  corporation.  Corporations, 
like  natural  persons,  are  bound  by  the  acts  and  con- 
tracts of  their  agents  doqe  and  made  within  the 
scope  of  their  authority:  and  persons  dealing  with 
such  agents  are  affected  with  notice  of  the  authority 
conferred  on  such  arents  by  the  constitution  and  by- 
laws of  the  corporation.  Bocock's  Ex'or  v.  Alle- 
ghany C.  &  I.  Co.,  82  Va.  918,  1  S.  E.  Rep.  325;  Silliman 
V.  F.,  Or.  &  C.  R.  Co.,  27  Gratt  119,  and  monosrraphlc 
note  on  "Agency"  pending  thereto. 

To  Sell  Real  Estate.— In  Burr's  Ex'or  v.  McDonald, 
8  Gratt  235,  the  court  held,  that  it  is  competent  for  a 
corporation  to  execute  a  deed  of  trust  conveyinr  its 
land,  by  any  a^ent  duly  empowered  and  authorized 
to  do  the  act  This  authority  may  be  conferred  by 
the  resolution  of  the  company  in  a  general  meetlnsr, 
constituting  an  officer  special  arent  to  convey  the 
land. 

Notice  to  Agents.— In  Bank  of  Virginia  v.  Craig,  0 
Leigh  899,  an  injunction  had  been  Issued  against  the 
guardian  of  an  Infant  to  restrain  him  from  selling 
his  ward's  ^ock  in  a  bank;  a  subpoena  with  an  in- 
junction issued  by  the  clerk  to  restrain  the  president 
and  directors  of  the  bank  from  permitting  guardian 
to  transfer  the  stock,  is  served  on  the  president. 
Held,  this  process,  so  served,  does  not  bind  the 
bank;  nor  is  it  even  notice  to  the  bank,  actual  or 
constructive,  of  the  equity  asserted  by  the  guard- 
ian's sureties  in  their  bill,  and  the  president  is  not 
the  officer  of  the  bank  whose  province  it  is  to  receive 
such  notice. 

Where  one  Is  notified  of  his  appointment  as  a 
director  without  declining  it  and  afterwards  re- 
ceives a  summons  for  the  company  without  remon- 
strating, held,  his  acceptance  may  be  presumed,  and 
it  is  no  defence  for  the  company  that  he,  in  the 
absence  of  collusion,  failed  to  deliver  the  summons- 
Danville  &  Western  R.  R.  Co.  v.  Brown,  90  Va.  840. 18 
S.  E.  Rep.  278. 

V.  PARTICULAR  OFFICERS. 

A.  Directors. 

I.  Powers.— The  relation  between  directors  of  a 
corporation  and  the  company  which  they  represent 
is  similar  to  that  between  principal  and  agent 
generally:  directors  possess  the  same  rights  and 
are  subject  to  the  same  duties  as  other  agents.  See 
monographic  note  on  "Agency,"  appended  to  Silliman 
V.  F..  Or.  &  C.  R.  Co.,  27  Gratt  119;  Bocock's  Ex'or  v 
Alleghany  C.  &  I.  Co..  82  Va.  918,  1  S.  E.  Rep.  825. 

The  directors  of  a  corporation  are  its  officers  and 


agents  and  represent  the  interest  of  that  abstract 
legal  entity,  as  well  as  the  interest  of  its  stockholders. 
Addison  V.  Lewis,  75  Va.  701. 

A  joint-stock  corporation  has  power  by  by-law  to 
declare  that  no  person  who  is  attorney  against  it  in 
a  suit  shall  be  eligible  as  a  director.  Cross  v.  W.  Va. 
Cent  &  P.  Ry.  Co.,  37  W.  Va.  842,  16  S.  E.  Rep.  587. 

In  Hulings  v.  Hulings  Lumber  Co.,  88  W.  Va.  351. 18 
S.  E.  Rep.  620,  a  corporation  received  its  certificate 
of  incorporation  and  organized  under  an  act  called 
the  "Boom  Law"  :  it  was  held  that  according  to  this 
statute  the  board  of  directors  must  be  composed  of 
those  who  are  stockholders,  but  they  are  not  re- 
quired to  be  residents  of  the  state. 

Though  a  by-law  of  a  corporation  authorizes  the 
directors  to  alter  and  am^d  the  by-laws,  the  direct- 
ors have  no  authority  under  such  by-law  to  disre- 
gard or  alter  another  by-law  which  was  Intended  to 
impose  a  limitation  upon  their  powers.  Accordingly, 
the  board  of  directors  of  a  railroad  company  have 
no  authority,  without  the  sanction  of  a  lawful  meet- 
ing of  the  stockholders,  to  lease  the  road  and  prop- 
erty of  the  company  with  authority  to  the  lessee  to 
operate  the  road  and  charge  for  carrying  upon  it 
Stevens  v.  Davison.  18  Gratt  819. 

The  directors  of  a  corporation  occupy  a  fiduciary 
relation  to  such  corporation  and  its  property;  hence 
they  are  bound  to  discharge  their  duty  prudently, 
diligently,  and  faithfully,  and  apply  the  assets  in 
case  of  insolvency,  for  the  benefit  of  creditors  in 
preference  to  stockholders  and  other  persons. 
Planters'  Bank  v.  Whittle,  78  Va.  787;  Sweeney  v. 
Grape-Sugar  Co.,  80  W.  Va.  448,  4  S.  E.  Rep.  481:  Hope 
V.  Valley  City  Salt  Co.,  25  W.  Va.  789;  Hulings  v. 
Hulings  Lumber  Co.,  88  W.  Va.  851,  18  S.  E.  Rep.  620. 

But  directors  are  not  technically  trustees,  nor 
bound  to  apply  the  assets  ratably  among  the  gen- 
eral creditors.    Planters'  Bank  v.  Whittle.  78  Va.  787. 

Directors  of  an  insolvent  corporation,  who  are 
also  creditors  of  such  corporation,  may  not  only 
make  preferences  between  other  general  creditors 
but  may  also  make  preferences  in  their  own  favor 
if  they  act  fair  and  reasonable  and  absolutely  free 
from  fraud.  Hope  v.  Valley  aty  Salt  Co.,  26  W.  Va. 
780;  Sweeney  v.  Grape-Sugar  Co.,  30  W.  Va.  444,  4  S. 
E.  Rep.  481 ;  Hulings  v.  Hulings  Lumber  Co..  38  W. 
Va.  851,  18  S.  E.  Rep.  620.  There  is  a  dictum  to  the 
same  effect  in  Planters'  Bank  v.  Whittle,  78  Va.  737. 

In  Addison  v.  Lewis,  75  Va.  701,  it  is  held  that  a 
contract  between  a  director  personally  and  the  cor- 
poration which  he  represents  is  not  absolutely  void, 
but  voidable  at  the  election  of  the  party  whose  inter- 
est has  been  so  represented  by  the  party  claiming 
under  it;  and  when  a  director  thus  becomes  a  part}' 
to  a  contract  with  his  company,  his  obligation  to 
candor  and  fair  dealing,  is  increased  in  the  precise 
degree  that  his  representative  character  has  given 
him  power  and  control  derived  from  the  confidence 
reposed  in  him. 

The  power  of  the  directors  to  bind  the  company 
by  their  representations  and  admissions  exists  only 
while  they  are  acting  within  the  scope  of  their 
authority  and  in  due  course  of  business.  Crump  v. 
n.  S.  Min.  Co.,  7  Gratt  352;  Muhleman  v.  Nat  Ins. 
Co.,  6  W.  Va.  508;  Silliman  v.  Fredericksburg,  etc.. 
I  R.  Co.,  27  Gratt  119;  Bocock's  Ex'or  v.  Alleghany  C 
&  I.  Co.,  82  Va.  913,  1  S.  E.  Rep.  325. 

The  stockholders  of  a  corporation  having  directed 
the  directors  to  create  new  stock  and  sell  it:  and 
the  directors  having  instead,  acquired  original  stock 
and  sold  it,  their  act  may  be  ratified  subsequently 
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br  the  stockholders,  so  as  to  render  the  sales  valid 
and  binding  npon  the  purchasers.  Crump  v.  United 
Sutes  Min.  Co.,  7  Gratt.  35£. 

Where  the  directors  of  a  corporation  have  power 
to  bind  it  by  their  contracts  the  majority  of  the 
directors  may  so  bind  it.  Booker  v.  Yonngr.  12  Gratt 
AMI 

Where  the  directors  fail  to  declare  dividends  at  the 
stated  times,  as  directed  by  the  charter,  it  is  not  in 
their  power  to  declare  a  dividend  to  extend  back 
over  the  periods  durinir  which  they  had  failed  to 
declare  dividends.  Gordon's  Ex'ors  v.  R.,  F.  &  P.  R. 
R.  Co..  78  Va.  602.  See  also,  monographic  note  on 
"Stock  and  Stockholders,"  appended  to  Osborne  v. 
Osborne,  24  Gratt.  802. 

a.  Duties  mnd  Liabilities.— A  creditor  of  a  corpora- 
tion cannot  generally  maintain  an  action  at  law 
arainst  the  directors  thereof  for  simple  non-feasance 
of  duty  to  the  corporation,  or  fraud  in  the  manage- 
ment or  disposition  of  the  money  or  property  of  the 
con>oration.  But  directors  of  such  institutions,  may 
make  themselves  liable  in  an  action  at  law  for  loss 
and  damagres,  for  false  representations  made  or 
caused  to  be  made  by  them,  and  perhaps  acts  done  or 
caused  to  be  done  by  them,  with  intent  thereby  to 
deceive  and  defraud  the  plaintiff,  and  which  had  the 
desisrned  effect,  and  caused  loss  and  damacre  to  the 
plaintiff,  but  the  false  representations  made  or 
caused  to  be  made,  or  acts  done  or  caused  to  be  done 
by  the  defendants,  and  relied  on  by  the  plaintiff,  and 
the  intent  thereby  to  deceive  and  defraud  the  plain- 
tiff, most  be  averred  or  alleged  in  positive  terms. 
Zinn  V.  Mendel.  9  W.'  Va.  680. 

In  an  action  by  a  corporation  a^rainst  a  subscriber 
to  enforce  payment  on  his  subscription,  it  is  held  that 
the  false  and  fraudulent  representations  made  by 
the  afirent  of  a  corporation  to  the  defendant  at  the 
time  of  his  subscription,  is  a  srood  defense  to  the 
action.    Crump  v.  U.  S.  Min.  Co.,  7  GratV  362. 

If  the  board  of  directors  of  an  insolvent  corpora- 
tion declare  the  dividend  of  net  profits,  the  directors 
in  their  Individuality  concurring  in  the  act  are 
Jointly  and  severally  liable  to  the  corporation's  cred- 
itors for  the  amount  of  the  capital  stock  so  divided; 
but  alleged  insolvency  must  be  clearly  proved. 
Slay  maker's  Adm'r  v.  Jaffray,  82  Va.  346;  mono- 
graphic note  on  "Stock  and  Stockholders"  appended 
to  Osborne  v.  Osborne.  24  Gratt.  892. 

Objection  that  assignments  of  assets  made  by  the 
directors  to  pay  debts  for  which  they  are  individu- 
ally bound,  are  void,  by  statute,  which  provides  that 
"No  member  of  the  board  shall  vote  on  a  question  in 
which  he  is  interested,  otherwise  than  as  a  stock- 
holder," must  be  made  in  the  court  below,  and  can- 
not be  raised  for  the  first  time  in  the  appellate  court. 
Planters'  Bank  of  Farmville  v.  Whittle.  78  Va.  787. 

B.  President.— If  a  corporation,  which  does  a  larsre 
amount  of  business,  from  the  character  of  which  it 
must  often  be  required  to  briuff  suits  and  defend 
suits  brought  against  it,  is  in  its  by-laws  and  action 
of  its  board  of  directors  silent  as  to  the  duties  of  its 
president,  and  he  is  left  thereby  entirely  un tram- 
meled, he  has  as  one  of  the  powers  inherent  in  the 
president  of  such  a  corporation  authority  to  take 
charge  of  its  litisration  and  to  institute  and  carry  on 
suits  for  it  and  in  its  name  and  to  defend  suits 
brought  ag'ainst  it;  and  in  so  doinff  he  may  employ 
counsel  who  may  bind  the  corporation  by  their  action 
in  the  suit  within  the  ordinary  power  of  counsel.  He 
has  also  the  inherent  power  to  apply  for  and  obtain 


a  writ  of  error  for  the  corporation  and  in  its  name: 
and  at  his  pleasure  he  may  dismiss  the  counsel 
employed  by  him  in  such  case  as  well  as  the  writ  of 
error,  unless  restrained  from  so  doing  by  some  action 
of  the  board  of  directors.  Colman  v.  W.  Va.  O.  &  O. 
L.  Co..  25  W.  Va.  148. 

A  majority  of  the  directors  of  a  bank  constitute 
aboard  to  do  business;  and  if  in  the  election  of  a 
president  a  majority  vote,  the  person  receivinar  a 
majority  of  the  votes  cast  is  duly  elected.  Booker  v. 
Youngr.  12  Gratt  803. 

When  a  vacancy  occurs  by  death  in  the  office  of 
president  of  a  corporation,  the  vice-president  may 
act  in  his  stead  and  perform  the  duties,  which 
devolved  on  the  president,  thougrh  the  law.  under 
which  the  corporation  was  orgranized,  did  not  men- 
tion the  office  of  vice-president,  but  after  providingr 
for  certain  officers  authorized  the  company  to  create 
other  offices,  and  it  did  accordingly  create  the  office 
of  vice-president  Such  a  vice-president  after  the 
death  of  the  president  possesses  all  the  inherent 
power  of  the  president  Colman  v.  W.  Va.  O.  &  O.  L. 
Co..  26  W.  Va.  148. 

The  inherent  powers  of  a  president  of  a  bank  by 
virtue  of  his  office  are  very  limited,  and  it  is  difficult 
to  say  what  powers  he  inherently  possesses,  if  any 
other  than  the  power  to  take  charge  of  the  litigation 
of  the  bank  by  employing*  counsel  and  otherwise. 
But  a  president  of  a  bank  may  be  authorized  by  its 
directors  to  do  any  act  which  they  are  authorized 
by  their  charter  to  do,  unless  the  act  to  be  done  can 
by  the  charter  be  done  only  by  the  directors  them- 
selves. Such  authority  need  not  be  proven  by  show- 
ingr  that  it  was  expressly  conferred  by  the  board  of 
directors,  but  may  be  proven  by  showing*  the  exist- 
ence of  such  facts,  as  constitute  clearly  a  public 
holding  out  that  the  particular  act  done  or  contract 
entered  into  was  within  the  scope  of  his  leflritimate 
deleg'ated  authority.  The  inference,  that  such  au- 
thority has  been  impliedly  conferred,  may  be  leflriti- 
mately  drawn  by  proving  that  he  was  in  the  habit  of 
doinff  acts  or  maklngr  contracts  of  the  same  g'enerai 
character  as  the  particular  act  or  contracts  which 
he  has  done  or  made,  and  that  these  acts  or  con- 
tracts, which  he  was  in  the  habit  of  doingr,  thoug-h 
applied  to  different  subjects,  involved  the  same 
greneral  power,  except  when  the  acts  and  contracts, 
which  he  was  in  t)ie  habit  of  doingr  or  making,  were 
so  very  numerous  and  so  variant  in  their  character 
as  clearly  to  Justify  the  inference,  that  he  was 
authorized  impliedly  to  do  all  acts  and  make  all  con- 
tracts, which  the  directors  had  the  power  to  do  or  to 
make,  and  to  confer  on  the  president  the  rlffht  to  do 
or  to  make.  First  Nat  Bank  of  Wellsburg  v.  Kim- 
berlands.  16  W.  Va.  666. 

The  directors  of  a  bank  may  ratify  any  act  done  or 
contract  made  by  the  president  without  authority, 
which  they  could  have  authorized  him  to  do  or  to 
make.  The  acceptance  of  the  benefits  of  a  contract 
made  by  the  president  for  the  bank  Is  an  Implied  rati- 
fication of  such  contract,  and  if  money  is  received  by 
its  cashier  for  the  bank  under  such  contract,  even 
when  such  receipt  was  unknown  to  the  directors,  it 
will  be  a  confirmation  of  the  contract,  unless  the 
money  so  received  is  returned,  when  its  receipt 
becomes  known  to  the  directors.  FMrst  Nat  Bank  of 
Wellsburg  v.  Kiml)erland8,  16  W.  Va.  666. 

The  president  of  a  bank  has  no  authority,  virtute 
officii,  to  make  any  admissions  which  will  release  the 
maker  of  a  note  to  the  bank  from  his  legal  responsl- 
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bllity  created  by  the  note.    Hodge's  Ex'or  v.  First 
Nat.  Bank  of  Rlclimond,  22  Gratt  51. 

The  president  of  a  corporation  Is  not  ex  officio  the 
airent  of  the  corporation  to  sell  property  which  it 
may  direct  to  be  sold:  and  unless  appointed  the 
acrent  to  sell,  his  representations  are  not  binding  on 
the  corporation.  Crump  v.  United  States  Min.  Co.,  7 
Qratt.  863. 


555 


*John8on  v.  Commonwealth.* 

November  Term,  1873,  Richmond. 


I.  Larceny.— A  was  standing  in  a  street  in  R,  holding 
six  dollars  In  his  open  hand,  which  he  was  counting, 
and  J  passing  by  took  the  money  out  of  his  hand 
and  walked  off:  no  force  beinr  used  beyond  what 
was  necessary  to  withdraw  the  money.  A  asked  J 
for  it  several  times  as  she  walked  off,  but  she  would 
not  return  it.  This  is  grand  larceny  under  the 
statute  if  done  animo  furandi.  Sess.  Acts  18eO-'07. 
ch.  283,  S  14. 

a.  Same— Variance,  t— The  indictmentaffainstJis  for 
stealing  six  dollars  of  "United  States  treasury 
notes."  Upon  an  exception  to  the  refusal  of  the 
court  to  ffrant  J  a  new  trial,  the  certificate  of  facts 
states  that  A  was  holding-  "some  money."  &c  The 
facts  certified  do  not  sustain  the  verdict. 

The  case  is  stated  by  Judge  Moncure  in 
his  opinion. 

Cabell  &  Meredith,  for  the  prisoner. 

The  Attorne3'-General,  for  the  Common- 
wealth. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Hustings  court  of  the  city  of  Richmond, 
convicting  the  plaintiff  in  error,  Mahala 
Johnson,  of  grand  larceny,  and  sentencing 
her  to  confinement  in  the  penitentiary  for 
five  years.  The  offence  for  which  she  was 
prosecuted  is  declared  by  the  Code,  chapter 
192,  section  14,  as  amended  and  re- 
556  enacted,  *first  by  the  act  passed  Feb- 
ruary 20,  1866,  Acts  of  1865-6,  p.  89, 
chap.  23,  and  again  by  the  act  passed  March 
1,  1867,  acts  of  1866-67,  p.  709,  chap.  283, 
which  is  in  these  words : 

**J  14.  If  any  person  steal  from  the  person 
of  another  money  or  other  thing,  of  the 
value  of  five  dollars  or  more,  he  shall  be 
guilty  of  grand  larceny,  and  be  confined  in 
the  penitentiary  for  a  period  not  less  than 
five  nor  more  than  ten  years.'* 

The  indictment  strictly  pursued  the  terms 
of  the  statute,  and  was  good  in  form  and 
substance.  It  charged  the  larceny  of  divers 
notes  of  the  national  currency  of  the  United 
States,  the  same  being  United  States  treas- 
ury notes,  the  number  and  denomination  of 
which  were  to  the  g^and  jurors  unknown, 
for  the  payment  of  divers  sums  of  money, 
in  the  whole   amounting   to   the  sum  of  six 

*For  monosfraphic  note  on  Larceny,  see  end  of  case. 

tLarceny— Variance.— See  as  to  variance,  mono- 
grraphic  note  on  "Autrefois  Acquit"  appended  to 
Pag-e  V.  Com.,  26  Gratt.  943.  See  as  to  definition  of 
larceny,  Va.  Code  1887,  §  3707. 


dollars,  and  of  the  value  of  six  dollars ;  and 
divers  other  notes,  &c.  (describing  them 
differently),  the  property  and  notes  of  one 
Alfred  Jasper,  the  said  sum  of  six  dollars, 
&c.,  being  then  and  there  due  and  unsatis- 
fied to  the  said  Alfred  Jasper,  from  the  per- 
son and  against  the  will  of  the  said  Alfred 
Jasper. 

The  jury  found  the  accused  guilty,  and 
ascertained  the  term  of  her  confinement  in 
the  penitentiary  at  five  years.  She  moved 
the  court  to  set  aside  the  verdict  and  grant 
her  a  new  trial,  upon  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the 
evidence ;  which  motion  the  court  overruled ; 
and  she  excepted  to  the  opinion  of  the  court. 

The  facts  proved  on  the  trial  are  certified 
in  the  bill  of  exceptions,  and  are  as  follows: 
'*That  Alfred  Jasper  was  standing  upon 
Gary  street,  in  the  city  of  Richmond,  and 
was  holding  some  money,  six  dollars,  in 
his  open  hand,  and  was  counting  it,  and 
that  Mahala  Johnson,  the  prisoner,  came 
by  and  took  the  money  out  of  his  hand 

557  *and  walked   off ;  he   asked   her  for  it 
and  several  times  begged  her  to  return 

it  to  him  as  she  walked  off;  that  no  force 
beyond  what  was  necessary  to  withdraw  the 
money  was  used ;  and  that  finding  she  would 
not  return  the  money,  and  wishing  to  keep 
the  peace,  he  went  immediately  to  the  sta- 
tion-house near  by  and  got  a  warrant  for 
her  arrest,  which  was  shortly  afterwards 
executed  upon  the  prisoner.** 

The  only  error  in  the  judgment  assigned 
in  the  petition  for  a  writ  of  error  is,  that, 
by  the  laws  of  Virginia,  the  offence  of 
which  the  prisoner  stands  convicted  cannot 
be  considered  larceny  from  the  person. 
* 'For  in  this  State"  (she  proceeds  to  say 
in  her  petition)  *'that  offence  is  divided 
into  two  classes,  viz:  'privately  stealing,' 
and  'open  and  violent  assault,  commonly 
called  robbery.*  And  your  petitioner  is 
advised  that  the  statute  under  which  she 
was  indicted  was  not  designed  for  such 
cases  as  the  one  of  which  she  was  convicted, 
but  for  the  cases  of  those  commonly  known 
as  'pickpockets,*  who  properly  come  under 
the  first  class  mentioned,  i.  e.,  'privately 
stealing.'  *' 

There  is  no  such  offence  known  to  the  law 
of  Virginia  as  "private**  stealing,  from  the 
person  of  another  or  otherwise.  The  law 
makes  no  distinction  between  private  and 
public  stealing,  except  that  robbery  must, 
of  necessity,  be  committed  publicly.  But 
it  is  not  pretended  that  the  offence  in  this 
case  was  robbery,  and  therefore  nothing 
further  need  be  said  here  as  to  the  nature 
of  that  crime.  There  is  nothing  in  our  law 
on  the  subject  of  "pickpockets.**  The  'aw 
on  which  this  prosecution  is  founded  uses 
plain  language:  "If  any  person  steal  from 
the  person  of  another  money  or  other  thing, ' ' 
&c.  The  charge  here  is  in  the  very  words 
of  the  statute,  of  stealing  "from  the  person 
of  another,**  and  the  proof  corresponds  lit- 
erally with  this   charge   in   regard  to 

558  stealing  from  the  person  of  *another. 
It  is,  that  money  to   the   amount  and 

value  of  six  dollars,   belonging  to  the  pros- 
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ecutor,  and  in  his  hands,  was,  by  the  pris- 
oner, taken  therefrom  and  carried  away. 
Whether  she  did  it  animo  furandi  or  not 
was  a  question  which  belonged  to  the  jury, 
and  they  decided  it  against  the  prisoner, 
and  the  court  below  refused  to  set  aside 
their  verdict. 

There  is  a  similar  statute  to  ours  in  Mas- 
sachusetts against  ^^stealing  from  the  per- 
son of  another,"  from  which,  probably,  our 
statute  was  taken,  in  defining  the  offence. 
That  statute  was  construed  by  the  Supreme 
court  of  that  State  in  the  Commonwealth  v. 
Dimond,  3  Cush.  R.,  235,  in  which  it  was 
held,  that  **to  constitute  the  offence  of  lar- 
ceny *by  stealing  from  the  person,'  within 
the  Rev.  Sts.,  c.  126,  {  16,  it  is  not  neces- 
sary that  the  taking  should  be  either  openly 
or  violently,  or  privily  and  fraudulently ; 
but  if  it  be  with  the  knowledge,  though 
without  the  dissent  or  resistance  of  the 
owner,  the  offence  is  equally  committed, 
provided  the  taking  be  with  an  intention, 
on  the  part  of  the  offender,  to  deprive  the 
owner  of  his  property."  Shaw,  C.  J.,  de- 
livered the  opinion  of  the  court  in  that  case, 
in  which  **it  was  argued  that  the  act  of  the 
defendant,  although  admitted  to  be  a  lar- 
ceny, is  not  a  stealing  from  the  person, 
within  the  meaning  of  the  statute,  and  that, 
to  make  it  a  stealing  from  the  person,  it 
must  either  be  done  openly  and  against  the 
consent  of  the  party,  or  privily  and  with- 
out his  knowledge.  But  it  must  be  consid- 
ered," said  the  Chief  Justice,  **that  the  law 
is  somewhat  altered  in  terms  in  the  revised 
statutes,  from  the  pre-existing  law  in  the 
statute  of  1804,  c.  143,  {  8,  in  which  the 
words  are:  *  larceny  from  the  person  of 
another,  either  openly  and  violently,  or 
privily  and  fraudulently,*  implying  that  the 
act  must  be  the  one  or  the  other.  The  lan- 
guage of  the  Revised  Statutes,  c.  126,  {  16, 
is  simply:  *  larceny  by  stealing  from 
559  the  person  *of  another.*  The  case  is 
within  the  letter  of  the  present  stat- 
ute, and  the  court  are  of  opinion  that  it  is 
equally  within  its  spirit  and  purpose.'* 

That  case  goes  further  than  ours  in  sup- 
port of  the  view  which  we  have  presented ; 
for  there  the  old  statute  on  the  subject  had 
been  different  in  its  terms,  and  it  was  argued 
that  while  the  terms  were  altered  the  sub- 
stance was  not  intended  to  be  changed.  If 
this  case  had  occurred  under  the  Massachu- 
setts law  no  question  would  have  been  raised 
as  to  its  coming  within  the  statute,  as  the 
offence  here  was  committed  openly  and 
against  the  consent  of  the  party.  The  great 
question  in  that  case  was,  whether  the  act 
could  be  said  to  be  done  against  the  consent 
of  the  owner,  when  the  evidence  only  was 
that  he  did  not  express  any  assent  or  dis- 
sent. 

But  this  very  question  has  already,  in 
effect,  been  decided  by  this  court,  in  refus- 
ing a  writ  of  erroir  to  a  judgment  which 
was  rendered  by  the  Corporation  court  for 
the  city  of  Lynchburg  on  the  12th  day  of 
April  1873,  in  the  case  of  the  Commonwealth 
against  Hardwicke.  The  accused  in  that^ 
case  was  indicted  under  the  statute  in  ques- 


tion for  grand  larceny  in  stealing  a  five- 
dollar  note,  the  property  of  John  Brooks, 
from  the  person  of  the  said  John  Brooks, 
and  was  found  guilty.  A  motion  was  made 
to  set  aside  the  verdict  and  grant  a  new 
trial ;  which  was  overruled,  and  a  bill  of 
exceptions  was  taken  to  the  opinion  of  the 
court.  It  appeared  from  the  facts  proved 
on  the  trial,  which  were  certified  in  the 
bill,  that  while  the  said  Brooks  was  holding 
in  his  hand  a  five-dollar  note  which  he  was 
showing  to  the  accused,  the  latter  seized  it 
and  ran  off  with  it;  that  the  said  Brooke 
pursued  the  prisoner,  and  with  the  aid  of  a 
policeman,  whom  he  happened  to  meet  in 
the  street,  he  captured  the  accused  and  re- 
covered the  money.     The  accused  ap- 

560  plied  *to  this  court  for  a  writ  of  error 
to  the   judgment;    and   the   principal 

error  assigned  in  his  petition  was,  that 
the  offence  proved  was  not  such  a  one  as 
the  statute  contemplated,  it  being  contended 
that  the  statute  was  intended  to  apply  only 
to  pickpockets  or  to  those  who  steal  from 
the  person  of  another  secretly.  But  this 
court  unanimously  refused  to  grant  a  writ 
of  error  in  the  case. 

If,  therefore,  the  error  assigned  in  the 
petition  were  the  only  ground  for  reversing 
the  judgment  we  would  have  to  afidrm  it. 
But,  after  this  case  had  been  submitted  to 
the  decision  of  the  court  upon  the  petition, 
the  counsel  for  the  plaintiff  in  error  ap- 
peared in  court,  and  in  the  presence  of  the 
attorney -general,  assigned,  ore  tenus,  an 
additional  error  in  the  judgment,  viz :  that 
the  subject  charged  in  the  indictment  to 
have  been  stolen  consists  of  United  States 
treasury  notes  and  National  Bank  notes,  ' 
whereas  the  subject  stolen,  as  described  in 
the  certificate  of  facts  contained  in  the  bill 
of  exceptions,  was  money,  six  dollars;  it 
not  appearing  from  the  said  certificate  that 
the  said  money  was  such  money  as  is  de- 
scribed in  the  indictment;  and,  therefore, 
the  jury  were  not  warranted  by  the  facts 
proved  in  finding  a  verdict  against  the  pris- 
oner. We  have  considered  this  additional 
assignment  of  error,  and  think  it  ought  to 
be  sustained.  It  is  very  probable  that  the 
money  referred  to  in  the  certificate  of  facts 
was  not  specie,  but  consisted  of  such  notes 
as  are  described  in  the  indictment ;  and  that 
the  omission  to  certify  that  fact  proceeded 
from  a  mere  oversight,  arising  from  an  idea 
of  the  court  that  the  only  object  of  the  pris- 
oner in  taking  the  bill  of  exceptions  was 
to  bring  up  to  this  court  for  decision  the 
question* presented  by  the  petition  for  a  writ 
of  error.  However  that  may  be,  the  bill  of 
exceptions  purports  to  contain  a  certificate 
of  all   the   facts  proved  on  the  trial ; 

561  and  we  can  look   only  to  *that  certifi- 
cate to  ascertain   what   facts   were  so 

proved.  L/ooking  to  that  certificate  for  the 
facts,  it  does  not  appear  that  the  offence 
proved  by  the  evidence  was  the  same  offence 
charged  in  the  indictment. 

We  are  therefore  of  opinion  that  upon 
that  ground  the  court  below  ought  to  have 
set  aside  the  verdict  and  granted  a  new 
trial,  and  that  for   not    having   done  so  the 
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judf^ment  is  erroneous  and  ought  to  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial  to  be  had  therein. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
to  constitute  the  offence  of  grand  larceny 
in  stealing  from  the  person  of  another 
money  or  other  thing  of  the  value  of  five 
dollars  or  more,  created  by  the  Code,  chapter 
192,  section  14,  as  amended  and  re-enacted, 
first  by  the  act  passed  February  20,  1866 
(Acts  of  1865-6,  p.  89,  chap.  23),  and  again 
by  act  passed  March  1,  1867  (Acts  of  1866-7, 
p.  709,  chap.  283),  it  is  not  necessary  that 
the  thing  shall  be  stolen  privately.  But 
the  court  is  further  of  opinion  that  as  it 
does  not  appear  from  the  facts  certified  in 
the  bill  of  exceptions,  that  the  subject  proved 
to  have  been  stolen  by  the  plaintiff  in  error 
from  the  person  of  another  in  this  case  con- 
sisted of  United  States  treasury  notes  or 
national  bank  notes,  which  are  the  subject 
charged  in  the  indictment  to  have  been 
stolen,  there  is  an  apparent  variance  be- 
tween the  allegata  and  the  probsita,  and  the 
judgment  is,  on  that  ground,  erroneous. 
Therefore  it  is  considered  that  the  same  be 
reversed  and  annulled;  and  it  is  ordered 
that  the  verdict  of  the  jury  be  set  aside  and 
the  cause  remanded   for  a   new   trial  to  be 

had  therein. 
562         *Which  is  ordered   to  be  certified  to 
the  said  Hustings  court  of  the  city  of 
Richmond. 

Judgment  reversed. 


LARCENY. 

I.  Jurisdiction. 

II.  Form  of  Indictment 

III.  Taklnsr  and  Asportation. 

IV.  Kind  of  Property. 

V.  Owner. 

VI.  Evidence. 

VII.  Verdict 

VIII.  Punishment 

IX.  Appeal. 

1.  JURISDICTION. 

Habeas  Corpus.— A  free  nefixo  or  mulatto  sentenced 
to  the  penitentiary  by  a  court  of  oyer  and  terminer 
for  the  larceny  of  $20  is  llleffally  detained  and  may 
he  dlHcharsred  under  a  writ  of  kdbtiu  carpus.  Accord- 
ing to  the  act  passed  the  IBth  of  March  1882,  the 
court  had  no  Jurisdiction  to  make  such  sentence. 
Cropper  v.  Ck>m.,  2  Rob.  842. 

Offence  Committed  Outside  the  Commonwealth.— 
Under  act  of  178d.  re-enacted  In  1?92,  a  prisoner  was 
indicted,  tried  and  convicted  of  feloniously  stealing 
the  horse  of  another  citizen  of  this  commonwealth, 
in  a  place  beyond  the  limits  of  the  same.  Com.  v. 
Gaines,  2  Va.  Cas.  172. 

Offence  Committed  In  Another  County.— All  the 
writers  at  common  law,  lay  It  down,  that,  if  sroods 
be  stolen  in  one  county,  and  carried  into  another, 
the  offender  may  be  Indicted  in  either,  because  the 
offence  Is  complete  in  both.    Com.  v.  Cousins,  2  Leiirh 

708. 
Offence  In  Another  Country.— Where   ffoods  were 

stolen  in  one  country  and  brougrht  by  the  thief  into 


another  country,  the  latter  country,  by  the  English 
common  law,  and  In  the  absence  of  statute,  has  no 
jurisdiction.  Va.  Code  1887.  %  8890:  Strouther  v. 
Com.,  92  Va.  789.  .22  S.  E.  Rep.  862. 

Time  of  Bxamlninir  Trial.— The  requirement  of  five 
days  between  the  commitment  of  the  magistrate 
and  the  sitting-  of  the  examining  court  is  satisfied  by 
five  Intervening  days  Including  one  of  these  days 
and  excluding  the  other.  Both  days  need  not  be 
excluded.  And  it  is  immaterial  that  one  of  these 
days  is  Sunday.  Thompson  v.  Com.,  2  Va.  Cas.  195; 
Boyd  V.  Com.,  1  Rob.  091. 

Allegation  of  Jurisdiction.— It  Is  error  for  the  circuit 
court  to  refuse  to  set  aside  the  verdict  of  the  jury 
when  there  is  no  evidence  in  the  record  showing  the 
offense  was  committed  within  its  jurisdiction. 
Hoover  v.  State,  1  W.  Va.  386;  Va.  Code  1887.  $8999;  W. 
Va.  Code  1899,  ch.  158.  $  la 

Jurisdiction  of  Corporation  Courts. -<k>rporation 
courts,  in  cities  or  towns  containing  a  population  of 
five  thousand,  have  the  same  jurisdiction,  by  act  of 
assembly  approved  April  2, 1870,  to  try  offences  com- 
mitted within  their  respective  limits,  that  either  the 
circuit  or  county  courts  have  to  try  offences  within 
their  jurisdiction.  Nor  was  this  power  taken  away 
by  act  of  April  2,  1878,  to  regulate  jurisdiction  of 
county  and  circuit  courts.  Dull  v.  Com.,  25  Gratt 
965-86.    (1875.) 

Under  1  Rev.  Code,  p.  246,  ch.  71,  S  7,  a  county  or  cor- 
poration court  had  no  jurisdiction  to  try  an  indict- 
ment for  petit  larceny  which  alleged  a  previous 
conviction  for  a  similar  offence.  Rider  v.  Com.,  16 
Gratt  499. 

Jurisdiction  of  Mayors.— The  mayor  of  Lynchburg 
by  %  1,  of  the  act  of  March  80, 1871,  has  concurrent  juris- 
diction with  the  corporation  court  of  all  petit  larce- 
nies, and  a  sentence  by  him  of  the  prisoner  for 
petit  larceny  is  sufficient,  on  a  second  trial  for  a 
similar  offence,  to  brinff  the  accused  within  the  pen- 
alty of  ch.  199,  %  27.  of  Va.  Code  1849;  Thomas  v.  Com.. 
22  Gratt  912;  Va.  Code.  1887,  %  8907;  Miller  v.  Com..  88 
Va.  618,  14  S.  E.  Rep.  161;  Brown  v.  Epps,  91  Va.  720. 
21  S.  E.  Rep.  119;  Wolverton  v.  Com..  75  Va-  909. 

Jurisdiction  of  Circuit  Court.— A  free  nerro  was  con- 
victed of  g'rand  larceny  in  the  corporation  court 
under  statute  of  1881-2,  ch.  22.  Held^  a  writ  of  error 
does  not  lie  to  that  court  from  the  circuit  superior 
court.    Anderson  v.  Com.,  5  Leiffh  808  [740]. 

II.  FORM  OP  INDICTMENT. 

idem  Sonans.— Whether  or  not  two  or  more  names 
are  idem  sonane,  may  be  determined  by  the  court 
upon  a  mere  comparison,  where  the  issue  is  free  from 
doubt;  but  the  modem  and  approved  practice  is  to 
submit  the  question  to  a  jury  wherever  there  is 
doubt  on  the  question.  In  this  case  "Bolen"  was 
held  idem  sonans  with  "Bolden."  Pltsnogle  v.  Com.. 
91  Va.  808.  22  S.  E.  Rep.  851. 

Consent.— An  Indictment  for  taking  and  removinir 
a  slave  from  one  county  to  another,  with  intent  to 
defraud  the  owner,  should  state  that  such  taking  and 
removing  was  without  the  consent  of  the  owner. 
Com.  V.  Peas,  2  Gratt  629. 

Misjoinder.- It  is  not  error  on  an  indictment  for 
larceny,  to  state  the  incidental  circumstances  of  the 
crime  in  various  ways  to  meet  the  vajrying  phases  of 
proof.  Nor  will  the  court  in  such  case  compel  the 
prosecutor  to  elect  a  single  count  on  which  to  try  the 
prisoner.  Dowdy  v.  Com.,  9  Gratt  727;  Hausenfluck 
V.  Com.,  85  Va.  702,  8  S.  E.  Rep.  688;  Anthony  v.  Com.. 
88  Va.  847,  14  S.  E.  Rep.  884. 
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Obtainiiur  money  or  other  property  by  false  pre- 
tences with  Intent  to  defraud  is  made  larceny  by 
statute,  if  the  property  so  obtained  may  be  the  sub- 
ject of  larceny;  audit  is,  therefore,  not  misjoinder 
to  add  such  a  count  to  a  count  for  simple  larceny. 
Anthony  ▼.  Oom..  88  Va.  847, 14  S.  E.  Rep.  884. 

Where  several  articles  of  property  are  stolen  at  the 
same  time  and  place,  though  the  stolen  croods  belong 
to  different  persons,  the  stealing*  is  regarded  as  one 
transaction,  and,  therefore,  as  one  offence  which 
may  be  charred  in  a  single  count  Alexander  y. 
Com..  90  Va.  800.  20  S.  E.  Rep.  782. 

It  was  not  misjoinder  for  an  indictment  to  charge 
In  one  count  a  conspiracy  to  commit  larceny  and  in 
another  count  charge  the  larceny  in  accordance  with 
the  conspiracy.  Anthony  y.  Com.,  88  Va.  847,  14  S.  E. 
Rep.  834. 

Condiuloii  of  Indlctmefit.  —  Where  the  statute 
neither  creates  the  offence,  nor  adds  a  new  penalty, 
but  only  takes  away  some  benefit  which  the  common 
law  allowed  the  prisoner  the  indictment  need  not 
conclude  "eontra  formam  staUUi.**  Certainly  such 
omission  is  cured  after  verdict  by  the  statute  of 
jeofails.  Chiles  v.  Com.,  2  Va.  Cas.  200;  Va.  Code 
1887,  S  3090;  Va.  Const.,  art.  VI,  $26;  W.  Va.  Const.,  art 
n,  S  8:  Lemons  v.  State,  4  W.  Va.  766. 

Where  the  statute  makes  that  an  offence  was  not 
so  at  common  law,  the  indictment  therefor  must 
conclude  as  prescribed  by  the  statute.  Com.  v.  Hays, 
1  Va.  Cas.  122. 

Palae  Pretences.  —  An  indictment  for  obtaininff 
money  under  false  pretences,  which  by  Va.  Code  1860, 
p.  796,  S  40  (Va.  Code  1887.  {  8722)  is  made  larceny,  may 
either  be  for  larceny  generally,  or  for  the  specific 
acts  which  this  statute  says  shall  be  deemed  larceny. 
Leftwich  V.  Com.,  20  Gratt  710;  Duff  v.  Com.,  92  Va. 
709,  23  S.  E.  Rep.  648;  Dull  v.  Com.,  26  Oratt  966-962; 
Anable  v.  Com..  24  Oratt  678. 

Removal  of  Ooodj  Distrained.— An  indictment  for 
fraudulently  removinir  ffoods  which  have  been  levied 
on  or  distrained,  which  by  Va.  Code  1887,  S  8712,  is 
made  larceny,  may  either  be  for  larceny  generally 
or  in  terms  of  the  statute  or  lansruaffe  equivalent 
thereto.    Duff  v.  Com.,  92  Va.  789,  28  S.  E.  Rep.  643. 

Offence  Felonious. —Where  a  felony  is  charged  the 
indictment  should  state  that  the  offence  was  com- 
mitted feloniously.  Barker  v.  Com.,  2  Va.  Cas.  122; 
Dull  V.  Com.,  26  Gratt  966;  State  v.  Vest  21  W.  Va. 
796. 

Description  ol  Property.— In  an  indictment  under 
the  statute  makinsr  writings  and  papers  of  value  the 
subject  of  larceny,  a  description  of  the  papers  by  the 
name  and  designation  by  which  they  are  usually 
known,  and  which  properly  avers  the  value  thereof, 
is  sufllcient  Fredrick  v.  State,  8  W.  Va.  695;  Pol- 
lard's Supp.  1900.  S  8994. 

A  description  of  bank  notes  which  merely  states 
that  they  were  bank  notes  current  within  the  United 
States,  was  held  sufficient  Com.  v.  Moseley.  2  Va. 
Cas.  IM. 

But  an  Indictment  for  obtaining  "United  States 
currency"  by  false  pretences  is  not  sufficient.  There 
is  no  law  making  the  stealing  of  ''United  States  cur- 
rency." eo  nomine,  larceny.  Such  an  indictment  is 
too  vagrue.    Leftwich  v.  Com.,  20  Oratt  716. 

Under  act  Feb.  28, 1874,  amending- S  6  ch.  201,  of  Code 
of  1878.  an  indictment  charsring  the  larceny  of 
"United  States  currency"  is  sufficient  Dull  v.  Com., 
26  Oratt  965-974;  Va.  Code  1887,  S  3994. 

In  an  indictment  for  stealing  certain  notes  "pur- 
porting on  their  faces  to  be,  and  beln?  notes  of  banks 
chartered,  etc.,"  hsld^  the  words  "and  being  notes  of 


banks  chartered"  may  be  rejected  as  surplusage, 
and  no  proof  of  such  charter  is  necessary.  Pomeroy 
V.  Com.,  2  Va.  Cas.  342. 

A  charg-e  of  larceny  of  certain  paper,  of  the  value 
of  one  hundred  and  ten  dollars,  without  further 
description  thereof  is  too  indefinite.  Robinson  v. 
Com.,  82  Oratt  866. 

Value.— Under  the  statute  making  bank  notes  the 
subject  of  larceny  no  value  need  be  shown.  The 
statute  now  provides  that  they  shall  be  deemed  to 
be  of  the  value  expressed  on  their  face.  Adams  v. 
Com.,  28  Gratt  949;  Whalen  v.  Com.,  90  Va.  544.  19  S. 
E.  Rep.  182;  Va.  Code  1887,  %  3700. 

Th«  indictment  need  not  state  that  the  check 
alleflred  to  have  been  stolen,  remained  unsatisfied  or 
unpaid.  Whalen  v.  Com.,  90  Va.  644,  19  S.  E.  Rep. 
182. 

The  substitution  of  the  word  "price"  for  "value**  is 
not  fatal  to  an  indictment  for  larceny.  The  object 
of  statlnir  the  value  is  merely  to  determine  the  srade 
of  the  offence,  and  either  is  sufficient  to  give  the 
accused  notice  of  the  chargre  preferred  against  him 
Sute  V.  Sparks,  30  W.  Va.  101,  3  S.  E.  Rep.  40. 

Ul.  TAKING  AND  ASPORTATION. 

In  any  simple  larceny  there  must  be  z.  felonious  and 
complete  severance  of  the  property  from  the  posses- 
sion of  the  owner  thereof,  and  the  thief  must  have 
had.  at  least  for  an  Instant  of  time,  complete  and 
absolute  control  and  possession  of  the  stolen  prop, 
erty ;  but  where  the  property  has  been  feloniously 
taken,  the  slightest  removal,  even  if  it  be  but  a  hair's 
breadth,  with  intent  to  steal  the  same,  is  sufficient. 
State  V.  Chambers,  22  W.  Va.  799;  Whalen  v.  Com.. 
90  Va.  544. 19  S.  E.  Rep.  182;  Wolverton  v.  Com.,  75  Va. 
909;  Barker  v.  Com.,  2  Va.  Cas.  122. 

If  by  fraud  or  device  the  owner  (not  intending  to 
part  with  his  riffht)  be  induced  to  place  his  property 
in  the  hands  of  another,  who  acquires  possession 
with  a  felonious  intent  to  convert  it  to  his  own  use. 
the  **takinff"  and  trespass  are  such  as  are  required 
to  complete  the  offence  of  larceny.  Vauffhn  v.  Com., 
10  Oratt  762;  Starkie  v.  Com..  7  Leiffh  752;  Walker  v. 
Com.,  8  Leiffh  748;  Johnson  v.  Com.,  24  Oratt  565. 
See  dissenting  opinion  In  Anable  v.  Com.,  24  Oratt 
663. 

It  must  be  shown  that  the  oriflrinal  taking  was 
felonious,  but  the  jury  has  a  right  to  infer  from  all 
the  facts  and  circumstances  of  the  case,  the  felonious 
Intent  in  the  original  taking.  Tanner  v.  Com.,  14 
Oratt  685;  Booth  v.  Com.,  4  Oratt  526;  Blunt  v.  Com., 
4  Leigh  689;  Hall  v.  Com.,  78  Va.  678;  Perrln  v.  Com., 
87  Va.  554, 13  S.  E.  Rep.  76;  Dull  v.  Com.,  25  Oratt  965; 
Richards  v.  Com.,  18  Oratt  806;  Shinn  v.  Com.,  32 
Oratt  899. 

IV.  KIND  OP  PROPERTY. 

Qoods  Lost.— The  finder  of  lost  property  who,  know- 
ing: or  havingr  reason  to  know  the  true  owner,  appro- 
priates It  to  his  own  use  is  guilty  of  the  larceny 
thereof.  Tanner  v.  Com. ,  14  Oratt  685 ;  Perrln  v.  Com. . 
87  Va.  554,  18  S.  E.  Rep.  76. 

Bond.— An  obllffor  who  obtains  possession  of  his 
bond  by  fraud  lucri  causa,  is  guilty  of  the  larceny 
thereof.  And  it  is  no  defence  that  he  did  not  know 
that  his  act  amounted  to  larceny.  Vaughn  v.  Com:, 
10  Oratt  758. 

Bank  Notes.— Under  the  act  of  1806,  a  prosecution 
may  be  had  for  stealing  bank  notes  of  another  State. 
The  passluff  of  the  note  as  genuine  is  prima  facie 
evidence  that  the  note  is  of  some  value.  Robinson 
V.  Com.,  82  Oratt.  866;  Cummings  v.  Com.,  2  Va.  Cas. 
128;  Com.  v.  Moseley,  2  Va.  Cas.  154;  Anrel  v.  Com.,  2 
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Va.  Cas.  228:  Pomeroy  v.  CoiiIm  2  Va.  Cas.  342;  Moore 
V.  Com.,  2  Leiffh  761  [702] ;  Lef  twich  v.  Com..  20  Gratt 
716;  Adams  V.  Com.,  23  Gratt  949;  Va.  Code  1887,  S  3708. 

Kind  of  Property.— Checks,  kept  and  used  for  ffam- 
blinff  contrary  to  the  statute,  can  be  the  subject  of 
larceny.  To  hold  otherwise  would  be  to  run  the 
hazard  of  encouraglnar  larceny  by  discouragingr 
sramln?.    Bales  y.  State,  3  W.  Va.  685. 

In  Davenport  v.  Com.,  1  Leiffh  568,  it  was  held  that 
a  slave  was  a  subject  of  larceny.  Va.  Code  1887,  S 
8718.  See  Va.  Code  1887.  SS  3710,  3711,  3713,  3717,  3718, 
and  3710. 

V.    OWNER. 

The  record  of  the  examining  court  need  not  show 
that  the  sroods  stolen  were  the  property  of  any  person. 
An  indictment  should,  however,  srive  the  name  of  the 
owner  or  state  that  the  ffoods  belong  to  a  person  or 
persons  to  the  jurors  unknown:  and  a  statement 
defective  in  this  respect  is  not  cured  by  the  statute 
of  jeofails.  Halkem  v.  Com.,  2  Va.  Cas.  4;  Mabry  v. 
Com.,  2  Va.  Cas.  396:  Barker  v.  Com.,  2  Va.  Cas.  122; 
Dowdy  V.  Com.,  9  Gratt  727;  Com.  v.  Moseley,  2  Va. 
Cas.  154. 

Allesrata  mnd  Probata. -If  the  indictment  sute  the 
naihe  of  the  owner,  the  proof  at  the  trial  must  show 
the  property  stolen  was  the  property  of  that  person. 
Jones  V.  Com.,  17  Gratt.  668:  Robinson  v.  Com.,  32 
Gratt  866. 

Harried  Woman.— An  indictment  for  larceny  should 
not  allesre  ownership  in  a  married  woman,  but  ffoods 
in  her  possession  should  be  laid  as  the  ffoods  of  her 
husband.  Huffhes  v.  Com.,  17  Gratt  565.  See  Va. 
Code.  1887,  ch.  103. 

PoMosslon.— The  indictment  need  not  aver  that  the 
property  was  taken  from  the  possession  of  the 
owner,  or  from  the  possession  of  any  other  person. 
Thompson  v.  Com.,  2  Va.  Cas.  135:  Anirel  v.  Com.,  2 
Va.  Cas.  228. 

An  Inaictment  for  the  larceny  of  a  slave,  of  the 
roods  and  chattels  of  £.  E.  and  out  of  the  possession 
of  the  said  E.  E.  was  held  not  sufficient  it  appearing 
that  the  slave  was  hired  to  B  and  at  the  time  of  the 
larceny  in  the  actual  possession  of  B.  Com.  v.  Wil- 
liams, 1  Va.  Cas.  14. 

Capacity  of  Owner.— On  an  indictment  for  larceny 
of  property  belonging  to  the  President  Director  and 
Co.  of  the  Farmers'  of  Virsrlnia,  the  court  after  ver- 
dict, is  bound  to  presume,  that  on  the  trial  the 
capacity  of  this  company  to  hold  property  i.  «.,  the 
corporate  existence,  was  proved  to  the  Jury,  or 
admitted  by  the  prisoner.  Lithgrow  v.  Com.,  2  Va< 
Cas.  297. 

Bvidenoe  of  Ownership.— Upon  an  indictment  for 
stealing  a  horse,  it  is  entirely  competent  for  the 
commonwealth  to  establish  the  ownership  of  the 
animal  by  the  son  in  the  absence  of  the  father  from 
the  state.    Taylor  v.  Com..  77  Va.  692. 

West  Virf  inia  Rule.— In  a  prosecution  for  stealing 
any  personal  estate  it  shall  be  sufficient  to  prove  that 
when  the  offence  was  committed,  the  actual  or  con- 
structive possession  in  whole,  or  any  part  of  such 
estate  was  in  the  person  alleged  in  the  indictment 
to  be  the  owner  thereof.  State  v.  Chambers,  22  W. 
Va.  784;  Va.  Code  1887,  S  8996;  State  v.  Heaton,  28  W. 
Va.  781:  Richards  v.  Com.,  18  Gratt  803. 

Injury  to  Owner.— A  having  $1,649  to  his  credit 
draws  warrants  for  an  amount  exceeding  that  sum. 
Warrants  are  paid  in  the  order  of  registry.  A  was 
indicted  for  larceny  of  a  check  given  in  payment  of 
one  of  the  warrants.  Held,  since  there  was  sufficient 
money  to  A's  credit  to  pay   that  warrant  and  all 


registered  before  it  that  A  could  not  be  convicted 
of  the  larceny  charged.    Anable  v.  Com. ,  24  Gratt  563* 

VI.  BVIDBNCB. 

Other  Offences.— On  indictment  for  stealing  a 
watch,  proof  of  the  theft  of  a  clock  is  inadmissible. 
To  allow  it  would  suffer  the  prisoner  to  be  taken  by 
surprise  and  would  tend  to  prejudice  the  jury 
against  him.  Walker  v.  Com.,  1  Leigh  574;  Robinson 
V.  Com.,  32  Gratt  866. 

Res  Qestc.— On  indictment  for  larceny  the  com- 
monwealth may  prove  the  presence  of  the  prisoner 
in  the  hotel  on  the  night  in  question,  and  his  acts  and 
conduct  therein,  not  for  the  purpose  of  establishin^r 
another  distinct  felony,  but  as  a  part  of  the  whole 
transaction.    Burr  v.  Com.,  4  Gratt  534. 

Proof  of  Recelvinir  Stolen  Qoods.- Under  Va.  Code 
1886,  p.  789.  S  20  (Va.  Code  1887,  S  3714)  an  indictment 
charging  the  prisoner  with  receiving  a  horse,  know- 
ing it  to  have  been  feloniously  stolen,  is  sufficient  to 
sustain  a  conviction  for  the  larceny  of  said  animal. 
Price  V.  Com.,  21  Gratt  846;  Hey  v.  Com.,  32  Gratt 
946;  See  Va.  Code  1887.  SS  3402,  3712:  Pollard's 
Supp..  SS  8715.  8719a. 

In  Rutherford  v.  Com.,  2  Va.  Cas.  141,  it  was  held 
that  a  bank  note  was  not  ''goods"  within  the  mean- 
ing of  the  act  of  1792  against  receiving  stolen  goods. 
Va.  Code  1887,  S  8714;  Pollard's  Supp.  1900,  S  8714a. 

Proof  of  Bmbezzlement.— An  indictment  for  larceny 
is  sustained  by  proof  of  embezzlement  Pitsnogle 
V.  Com..  91  Va.  806,  22  S.  E.  Rep.  851;  Va.  Code  1887,  S 
8716;  Shinn  v.  Com.,  82  Gratt  899.  and  note. 

One  who  draws  a  check  on  another,  with  the  inten- 
tion of  using  the  same  for  his  own  purpose,  and  not 
for  the  liquidation  of  the  latter's  indebtedness, 
though  probably  with  the  Intent  to  return  the  same 
at  some  future  day  is  guilty  of  embezzlement  of  the 
funds  obtained  by  said  check.  Shlnn  v.  Com.,  82 
Gratt  899. 

Proof  of  False  Pretences.— An  indictment  for  lar- 
ceny is  sustained  by  proof  that  accused  obtained 
the  money  by  false  pretences.  Anable  v.  Com.,  24 
Gratt  568;  Trogdon  v.  Com..  81  Gratt  862.  and  note; 
Leftwlch  V.  Com.,  20  Gratt.  716;  Fay  v.  Com.,  28Gratt 
912:  State  v.  Hallda,  28  W.  Va.  499:  Va.  Code,  1887,  S 
3722;  Anthony  v.  Com.,  88  Va.  847, 14  S.  E.  Rep.  884. 

Insanity.— On  Indictment  for  larceny  the  plea  of 
'*not  guilty"  puts  the  prisoner's  sanity  in  issue.  If 
at  the  time  of  the  trial  there  is  reasonable  ground  to 
doubt  the  prisoner's  sanity  the  trial  should  be  sus- 
pended until  this  question  is  determined.  Gruber  v. 
sute,  3  W.  Va.  699;  Va.  Code  1887,  S4081;  W.  Va.  Code 
1899,  ch.  159,  p.  laao. 

Possession  of  Bvidence.— The  mere  possession  of 
goods  which  had  been  actually  lost  does  not  furnish 
any  conclusive  or  prima  facie  proof  of  guilt;  of  Itself 
it  does  not  raise  the  suspicion  of  guilt  Hunt  v.  Com.. 
IS  Gratt  757;  Tanner  v.  Com..  14  Gratt  685;  Perrln  v. 
Com.,  87  Va.  664. 18  S.  E.  Rep.  76. 

Exclusive  possession  of  goods  recently  stolen  raises 
a  presumption  that  the  one  in  possession  is  the  thief. 
What  possession  is  such  recent  possession  is  a 
question  for  the  jury.  Price  v.  Com.,  21  Gratt  846: 
Porterfleld  v.  Com.,  91  Va.  801, 22  S.  E.  Rep.  362;  Talia- 
ferro v.  Com.,  77  Va.  411.  See  contra.  State  v.  Heaton. 
23  W.  Va.  778:  State  v.  Reece,  27  W.  Va.  879. 

As  to  presumption  in  case  of  compound  larceny, 
see  monographic  note  on  "Burglary"  appended  to 
Clarke  v.  Com.,  25  Gratt.  906. 

VU.  VERDICT. 
Surplusage.— In  Harvey  v.  Com.,  28  Gratt  941,  the 
jury,  though  not  authorized  so  to  do,  fixed  the  punlsh- 
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ment  of  the  prisoner.  Tbe  court  sentenced  Wm 
accordinffl3'.  Held,  the  jury's  act  was  mere  surplus- 
asre.  the  Imprisonment  beincr  the  act  of  the  court 
House  V.  Com..  8  Lei?h  756. 

Oeneral  Verdict,— A  greneral  verdict  on  an  Indict- 
ment for  a  misdemeanor  Is  not  a  conviction  of  a 
felony  though  the  offence  is  charged  to  have  been 
done  "feloniously."  The  word  "feloniously"  in  such 
case  is  only  used  to  characterise  the  Intent  with 
which  the  taking  and  carrying  away  were  done. 
Wolverton  v.  Com.,  75  Va.  909. 

If  one  of  three  subjects  mentioned  In  an  Indict- 
ment, miffht  be  the  subject  of  larceny,  judgrment 
will  not  be  arrested.    Harvey  v.  Com.,  23  Gratt  941. 

Pomier  Conviction  of  Similar  Offence.— One  count  of 
an  indictment  charges  larceny;  the  other  count 
charges  larceny  after  a  former  conviction  of  a  simi- 
lar offence.  A  verdict  of  firuilty  on  both  counts  will 
not  be  disturbed.    Stroup  v.  Com.,  1  Rob.  754. 

On  indictment  the  prisoner  was  charged  in  one 
count  with  petit  larceny;  in  another  count  with  petit 
larceny  after  a  previous  conviction  of  the  same  of- 
fence. The  j  ury  found  her  gull ty  on  both  counts  and 
fixed  the  punishment  at  five  years  in  the  penitentiary. 
Held,  the  verdict  was  not  open  to  objection.  Stroup 
V.  Com..  1  Rob.  754;  Va.  Code,  1887.  %%  3906.  8907;  Stover 
V.  com.,  98  Va.  780.  22  S.  E.  Rep.  874. 

Conviction  of  Lower  Offence.— A  conviction  of  petit 
larceny'  on  an  indictment  for  grand  larceny  is  suffi- 
cient though  the  verdict  does  not  ascertain  what 
goods  were  stolen  nor  the  value  of  said  goods.  Poln- 
dexter  v.  Com.,  0  Rand.  607. 

VIII.  PUNISHHENT. 

Qrado  of  Offence.— When  the  evidence  shows  lar- 
ceny of  goods  (not  from  the  person)  whose  aggre- 
gate value  Is  less  than  fifty  dollars  the  offence  Is  not 
a  felony.  Alexander  v.  Com.,  90  Va.  809.  20  S.  £.  Rep. 
788:  Benton  v.  Com.,  89  Va.  570, 16  S.  E.  Rep.  726. 

Punishment  for  Horse  Stealing.— Under  acts  of  1865-6, 
p.  88,  the  minimum  punishment  for  horse  stealing 
was  five  years.  The  jury  found  accused  guilty  of 
that  offence  and  fixed  his  punishment  at  confine- 
ment for  three  years.  In  such  case,  on  reversal  of 
the  judgment  the  prisoner  will  not  be  discharged, 
but  remanded  for  a  new  trial.  Jones  v.  Com..  20 
Gratt.  848. 

The  act  of  1819. 1  Rev.  Code,  ch.  162,  p.  575,  in  relation 
to  horse  stealing  was  repealed  by  the  act  of  March 
14th.  1848,  ch.  4,  S  15.  Lanthrop  v.  Com.,  OOratt.  671: 
Va.  Code  1887.  $  3707;  Pollard's  Supp.  1900,  S  8707. 

Punishment  of  Negro  for  Orsnd  Larceny.— The  act  of 

February  2, 1878,  ch.  82,  %  8,  provided  that  the  punish- 
ment for  grand  larceny.  In  the  case  of  a  free  negro 
or  mulatto,  should  be  that  the  prisoner  receive 
stripes  in  the  discretion  of  the  jury  and  be  sold  into 
slavery.  The  said  act  was  held  not  contrary  to  the 
constitution  of  the  state.  Com.  v.  Shelton.  2  Va. 
Cas.  384;  Aldrldge  v.  Com.,  2  Va.  Cas.  447. 

Punishment  for  Two  Offences.- A  count  for  larceny 
may  be  added  to  a  count  for  housebreaking  with 
Intent  to  steal,  and  In  such  case  the  jury  may  find 
the  prisoner  guilty  on  both  counts  and  fix  a  several 
punishment  for  each  offense.  Speers  v.  Com..  17 
Gratt-  570.    See  monographic  tioie  on  "Burglary." 

See  monographic  note  on  "Autrefois  Acquit"  ap- 
pended to  Page  V.  Com.,  26  Gratt  943;  monographic 
note  on  "Continuances"  appended  to  Harman  v. 
Howe,  87  Gratt  676.  and  Va.  Code  1887,  S  8889. 

IX.  APPEAL. 

By  acts  1870-71,  p.  862.  one  tried  by  a  justice  of  the 


peace,  for  petit  larceny,  and  convicted,  has  an  abso- 
lute right  of  appeal  to  the  county  court  And  such 
person  Is  entitled  to  a  trial  by  jury.  Read  v.  Com., 
24  Gratt  618. 

In  a  criminal  case,  a  writ  of  error  lies  only  where 
there  has  been  a  conviction  of  a  felony  or  misde- 
meanor in  a  circuit  court,  or  where  a  conviction  had 
in  an  inferior  court  has  been  affirmed  by  the  circuit 
court  State  v.  Daugherty,  39  W.  Va.  470.  19  S.  E. 
Rep.  872:  W.  Va.  Code  1899,  ch.  180,  %  7,  p.  1019;  Va. 
Code  1887,  S  4026. 
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*Anable  v.  Commonwealth. 


November  Term,  1878,  Richmond. 

I.  Larceny. •—Upon  an  indictment  for  larceny,  proof 
that  the  accused  obtained  money  by  false  pre- 
tences will  sustain  the  indictment 

a.  Same— Evidence.- A  was  the  secretary  of  the 
board  of 'supervisors  of  the  county  of  H,  and  there 
was  to  his  credit  on  the  books  of  the  treasurer  for 
claims  held  by  him  against  the  county.  $1,619. 
Blank  warrants  signed  by  the  chairman  of  the 
board,  were  left  with  him,  and  he  filled  up  and 
sold  warrants  to  a  considerably  larger  amount 
than  the  sum  due  to  him.  Warrants  to  near  the 
amount  due  are  registered,  and  among  these  one 
for  1350,  sold  to  W;  but  there  were  other  warrants 
sold  before  the  one  sold  to  W,  and  if  they  had  been 
registered  before  W's  the  fund  would  have  been 
exhausted,  and  would  have  left  nothing  to  be 
applied  to  W's  warrant  Upon  an  indictment  of  A 
for  larceny  of  the  check  given  by  W  for  payment 
of  the  warrants:  Held:  The  warrants  are  to  be 
paid  in  the  order  in  which  they  are  registered,  and 
there  being  sufficient  to  pay  Ws  warrant  as  well 
as  all  the  warrants  registered  before  It  A  cannot 
be  convicted  of  the  larceny  charged. 

3.  Same— Same.— W  having  bought  his  warrant  of  N, 
an  agent  of  A,  and  having  given  a  check  payable 
to  the  order  of  N,  and  the  Indictment  charging  the 
larceny  of  the  check  of  W  endorsed  by  N,  and  the 
proof  being  that  N  endorsed  his  name  after  receiv- 
ing the  check.    Qucare,  If  this  Is  a  variance. 

In  February  1873  William  J.  Anable  was 
indicted  in  the  Hustings  court  of  the  city 
of  Richmond  for  the  larceny  of  a  check 
drawn  by  J.  H.  White,  upon  the  Planters 
National' Bank,  to  the  order  of  E.  B. 
564  Newburn,  *and  endorsed  by  Newburn. 
The  indictment  is  fully  set  out  in 
the  opinion  of  Judge  Christian. 

Anable  was  the  clerk  of  the  County  court 
of  Henrico  from  the  1st  of  January  1871  to 
September  1872,  and  as  such  he  was  ex 
officio  clerk  of  the  board  of  supervisors  of 
the  county ;  and  his  father,  Samuel  J.  An- 
able, was  the  chairman  of  that  board.  It 
appears  that  although  the  statute  directs 
that  no  warrant  shall  issue  except  author- 
ized by  a  recorded   vote   of   the  board,  such 

«Larceny— Bvidence  of.— See,  on  this  point,  Fay  v. 
Com.,  28  Gratt  912,  and  note\  Trogdon  v.  Com.,  31 
Gratt  862.  and  note:  Pitsnogle  v.  Com.,  91  Va.  808,  22 
S.  £.  Rep.  351 ;  Anthony  v.  Com.,  88  Va.  850, 14  S.  E.  Rep. 
884;  Mangus  v.  McClelland,  93  Va.  780,  22  S.  E.  Rep. 
364,  d.11  citing  the  principal  case.  See  also.  Hoback  v. 
Com.,  28  Gratt.  922,  and  note,  and  note  on  "Autrefois 
Acquit"  appended  to  Page  v.  Com.,  26  Gratt  943,  and 
State  V.  Hallda,  28  W.  Va.  503.    . 
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vote  had  never  been  recorded ;  but  it  was 
the  custom  for  the  chairman  and  clerk  of 
the  board  to  issue  warrants  whenever  a 
claim  against  the  county  had  been  audited 
and  allowed  by  the  board.  There  had  been 
allowed  by  said  board  to  the  prisoner  in  the 
year  1871,  $2,284,  and  at  the  end  of  that 
year  there  was  still  due  to  him  on  this  al- 
lowance the  sum  of  $225.  There  was  allowed 
him,  out  of  the  levy  of  1872,  the  sum  of 
$1,424;  and  during  the  year  1872  he  drew 
warrants  on  the  county  treasury,  which 
were  registered  in  the  office,  to  the  amount 
of  $3,064.  Of  these  warrants  the  two  first 
registered,  amounting  to  $700,  had  been 
deposited  as  collateral  security  for  a  loan 
of  $500 ;  another  of  $350  had  been  returned 
without  being  used,  and  destroyed.  And 
giving  the  prisoner  credit  for  $200,  the  dif- 
ference between  the  $700  and  $500,  and  for 
the  $350  registered  but  not  us^,  but  de- 
stroyed, there  remained  enough  money  due 
to  the  prisoner  to  pay  all  the  previously 
registeried  warrants,  and  also  the  two  war- 
rants bought  by  White;  but  it  appeared 
further  that  two  warrants,  each  for  $350, 
had  been  drawn  by  the  prisoner  prior  to  the 
last  warrant  bought  by  White,  though  they 
were  not  registered  until  that  warrant  had 
been  registered. 

It  appeared  further  that  the  prisoner  placed 
in  the  hands  of  one  Quarles  five  warrants, 
each  for  $350,  to  be  sold.     That  Quarles  put 

two  of  these  into  the  hands  of  EJ.  B. 
565      *Newburn    to  be   sold,    and  Newburn 

sold  them  to  J.  H.  White,  and  ac- 
counted with  Quarles,  who  accounted  with 
the  prisoner  for  the  proceeds.  It  was  upon 
the  last  of  these  warrants  sold  to  White 
that  the  indictment  was  founded. 

The  other  evidence  in  the  cause,  and  the 
instructions  asked  by  the  prisoner,  will  be 
found  sufficiently  stated  in  the  opinions  of 
Moncure,  P.,  and  Christian,  J. 

The  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  three  years;  and  the  court 
sentenced  him  accordingly.  And  thereupon 
the  prisoner  applied  to  this  court  for  a  writ 
of  error;  which  was  awarded. 

Ro.  Howard,  for  the  prisoner. 

The  Attorney-Greneral,  for  the  Common- 
wealth. 

Christian,  J.  The  indictment  in  this  case 
is  founded  upon  the  49th  section  of  chap. 
192  of  the  Code,  which  is  in  the  following 
words:  **If  a  person  obtain  by  any  false 
pretence  or  token,  from  any  person,  with 
intent  to  defraud,  money  or  other  property 
which  may  be  the  subject  of  larceny,  he 
shall  be  deemed  guilty  of  the  larceny 
thereof.'' 

The  indictment  contained  but  one  count, 
which  is  a  simple  count  for  larceny ;  and 
charges  that  ** William  J.  Anable,  on  the 
27th  day  of  March,  in  the  year  one  thousand 
eight  hundred  and  seventy-two,  at  the  said 
city  (of  Richmond),  and  within  the  .juris- 
diction of  the  Hustings  court  of  the  city  of 


Richmond,  a  certain  check,  the  same  being* 
an  order  to  the  Planters  National  Bank, 
dated  Richmond,  March  27th,  1872,  for  the 
payment  of  three  hundred  dollars  to  E.  B. 
Newburn  or  order,  and  endorsed  EJdward  B. 
Newburn,    and  of   the  value  of  three 

566  hundred  dollars,  *signed  by  one  J.  H. 
White,    the   maker   thereof,    the  said 

check,  at  the  time  of  committing  the  felony 
aforesaid,  being  the  property  of  said  J.  H. 
White,  and  the  said  sum  of  three  hundred 
dollars,  payable  and  secured  by  and  upon 
the  said  check,  being  due  and  unsatisfied 
to  the  said  J.  H.  White,  the  proprietor 
thereof,  feloniously  did  steal,  take  and  carry- 
away,  against  the  peace  and  dignity  of  the 
commonwealth  of  Virginia." 

As  to  the  question  so  elaborately  and  ably 
argued  by  the  prisoner's  counsel,  that  the 
statute  declaring  that  a  party  who  obtains 
money  or  other  property,  the  subject  of  lar- 
ceny, ^ 'shall  be  deemed  guilty  of  the  larceny 
thereof,"  should  be  construed  as  fixing  the 
punishment  of  the  offence,  and  not  as 
changing  the  mode  of  proceeding  or  the 
form  of  the  indictment,  it  is  sufficient  to 
remark,  that  whatever  may  be  the  view  of 
this  court  upon  that  question,  as  an  origi- 
nal proposition,  it  cannot  now  be  reopened, 
and  must  be  considered  as  res  ad  judicata. 

The  principle  settled  in  Dowdy's  case, 
9Gratt.  727,  followed  in  Leftwich's  case,  20 
Gratt.  716,  and  recently  in  Pierce's  case,  21 
Gratt.  846,  have  fixed  the  judicial  interpre- 
tation of  the  statute.  That  interpretation, 
accepted  and  acted  upon  by  the  profession 
since  the  year  1852,  and  the  Legislature, 
with  full  knowledge  of  this  judicial  in- 
terpretation, never  having  amended  the 
statute,  it  would  be  mischievous  to  the  last 
degree  now  to  change  it ;  and  the  rule  stare 
decisis  must  now  prevail.  It  must,  there- 
fore, be  now  held  as  the  settled  law  of  this 
State,  that  upon  an  indictment  simply 
charging  larceny,  the  commonwealth  may 
now  show  either  that  the  subject  of  the  lar- 
ceny was  received  with  a  knowledge;  that  it 
was  stolen,  or  that  it  was  obtained  by  a 
false  token  or  false  pretence. 

This  is  sufficient  to   dispose  of  one  of  the 
grounds  of  error  assigned   and  much 

567  relied  on  by   the   prisoner's  *counsel. 
The   other   assignments   of  error  re- 
quire more  particular  consideration. 

First.  The  refusal  of  the  court  to  give  the 
first  instruction  asked  for  by  the  prisoner's 
counsel. 

That  instruction  is  as  follows:  **If  the 
jury  believe  from  the  evidence,  that  the 
prisoner  had  sums  of  money  audited  and 
allowed  him  by  the  board  of  supervisors  of 
Henrico  county,  sufficient  to  pay  all  exist- 
ing legal  warrants  drawn  by  him  in  his 
own  favor,  and  passed  to  and  owned  by 
other  parties,  which  have  been  registered 
on  the  books  of  the  treasurer  of  the  county 
before  the  warrants  said  to  have  been  sold 
to  Dr.  White,  and  also  to  pay  the  warrants 
of  Dr.  White,  then  they  must  acquit  the 
prisoner." 

I  am  of  opinion  that  this  instruction  ought 
to  have  been   given.     This   instruction   as- 
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serts  the  proposition,  that  the  prisoner  could 
not  be  found  gr^ilty  of  obtaining^  the  check 
of  Dr.  White  by  false  pretences,  if  at  the 
tipie  the  warrant  was  sold  to  him  the  pris- 
oner had  funds  audited  and  allowed  him 
by  the  board  of  supervisors  sufficient  to  pay 
this  warrant  and  all  others  which  had  been 
drawn  by  him  and  reg'istered  upon  the  books 
of  the  treasurer  of  the  county. 

Now,  while  the  statute  declares  that  a 
party  obtaining  money  or  other  thing  of 
value  by  false  pretences  **  shall  be  deemed 
guilty  of  the  larceny  thereof,"  it  is  mani- 
fest that  he  cannot  be  found  guilty  under  a 
simple  count  charging  him  with  larceny, 
any  more  than  under  one  charging  specif- 
ically the  offences  of  obtaining  money  or 
other  property  by  false  pretences,  if  there 
is  wanting  in  the  proof  any  of  those  ele- 
ments which  constitute  that  offence.  To 
constitute  the  offence  described  in  the  stat- 
ute four  things  must  concur: 

1.  There  must  be  an  intent  to  defraud ; 

2.  There  must   be   an   actual   fraud 
committed ; 
568  3.  *False    pretences    must   be    used 

for   the  purpose   of   perpetrating  the 
fraud ;  and 

4.  The  fraud  must  be  accomplished  by 
means  of  the  false  pretences  made  use  of 
for  the  purpose ;  that  is,  they  must  be  in 
some  degree  the  cause,  if  not  the  controlling 
and  decisive  cause,  which  induced  the 
owner  to  part  with  his  property. 

If  any  of  these  essential  elements  are 
wanting,  the  offence  is  not  made  out.  But 
especially  is  the  gravamen  of  the  offence 
that  the  pretences  are  false ;  and  if  the  pris- 
oner can  show  that  the  representations  upon 
which  he  obtained  the  property  from  the 
owner  are  true  he  cannot  be  convicted ;  and 
certainly  all  testimony  tending  to  show 
that  fact  is  proper  to  be  considered  by  the 
jury. 

If  the  hypothetical  case  put  in  the  in- 
struction offered  by  the  prisoner's  counsel, 
could  be  made  out  by  the  proof  (and  of  this 
the  jury  must  be  the  sole  judges),  then  the 
representations  made  by  the  prisoner,  in 
offering  the  warrant  for  sale,  that  he  had 
allowed  and  audited  in  his  favor  a  sufficient 
fund  to  meet  this  warrant  was  true  and  not 
a  false  pretence. 

It  is  a  well-settled  rule,  established  by 
repeated  decisions  of  this  court,  that  if 
there  is  any  evidence  before  a  jury  tending 
to  prove  a  case  supposed  in  an  instruction 
asked  for,  and  the  instruction  propounds 
the  law  correctly,  it  should  be  given.  In 
Hopkins  Brothers  v.  Richardson,  9  Gratt., 
4%,  I^ee,  J.,  delivering  the  opinion  of  the 
court,  said:  *^In  a  plain  case  of  the  total 
absence  of  evidence  tending  to  make  out 
the  supposed  case,  the  court  may  well  refuse 
to  give  any  instruction  based  upon  it.  But 
where  there  is  such  evidence,  of  however 
little  weight  it  may  appear  to  be  to  the 
court,  or  however  inadequate  in  its  opinion 
to  make  out  the  case  supposed,  it  is  best 
and  safest  for  the  court  not  to  refuse  to  give 
the  instruction  asked  for  if  it  propound  the 
law  correctly." 


569  *And   so    also   in   Farish   &  Co.  v. 
Reigle,  11  Gratt.  719,  it  was  held,  that 

if  there  be  any  relevant  and  competent  tes- 
timony, however  slight,  tending  to  prove 
the  case  supposed  in  the  instruction,  the 
party  asking  for  it  is  entitled  to  have  the 
law  in  that  particular  hypothetically  ex- 
pounded to  the  jury.  There  was  in  this  case 
evidence  strongly  tending  to  prove  the  sup- 
posed facts  stated  in  this  instruction.  The 
refusal  of  the  court  to  give  it  might  well 
have,  and  did  have,  the  effect  of  bringing 
the  minds  of  the  jury  to  the  conclusion  that 
the  prisoner  might  be  convicted  of  obtain- 
ing the  check  from  Dr.  White  under  false 
pretences,  although  he  could  show  that  at 
the  time  the  warrant  was  sold  to  him  it  was 
a  valid  and  legal  warrant,  drawn  upon  a 
fund  ample  for  its  redemption.  In  other 
words,  the  effect  of  such  refusal  was  to  cut 
off  from  the  consideration  of  the  jury  evi- 
dence tending  to  negative  the  false  pretence 
and  the  intent  to  defraud,  which  are  the 
two  essential  elements  constituting  the 
offence  charged. 

The  objection  taken  to  the  instruction  in 
this  court  is,  that  it  is  limited  to  those 
warrants  which  had  been  registered  on  the 
t>ooks  of  the  treasurer ;  while  the  evidence 
shows  that  there  were  a  number  of  warrants 
sold  by  the  prisoner  which  were  not  regis- 
tered; and  that,  taking  all  the  warrants, 
registered  and  unregistered,  the  prisoner 
had  disposed  of  warrants  to  an  amount 
largely  exceeding  the  fund  to  his  credit,  due 
from  the  county  of  Henrico ;  and  that  there- 
fore it  was  plain  that  the  prisoner  had  ob- 
tained money  upon  some  of  these  warrants 
by  falsely  representing  that  he  had  funds 
to  his  credit  to  meet  them,  when  in  fact  he 
had  largely  overdrawn  on  that  fund. 

That  the  prisoner  had   largely  overdrawn 

on  the  fund  due  him  is   abundantly  shown ; 

and  that  somebody   had  been  defrauded  by 

him,  upon  a  false  pretence,  is  equally  clear. 

But  the  question  is  not  whether  he  has 

570  cheated  ^somebody;    whether  he  has 
obtained  money,  or   other  property  of 

value,  by  false  pretences,  from  somebody; 
but  the  question  is,  did  he  cheat  Dr.  White? 
Did  he  obtain  the  check  (which  is  charged 
as  the  subject  of  the  larceny)  from  Dr. 
White  upon  any  **fal8C  token  or  false  pre- 
tence?" 

It  was  this  question  which  was  submitted 
to  the  jury  in  the  first  instruction,  and  they 
were  in  effect  asked  to  be  instructed  that  if 
the  facts  therein  stated  were  true,  there 
was  no  false  pretence,  and  they  must  acquit 
the  prisoner.  In  other  words,  the  proposi- 
tion submitted  was  simply  this,  that  if  the 
jury  should  find  that  at  the  time  the  war- 
rant was  sold  to  White  the  prisoner  had  to 
his  credit  funds  sufficient  to  pay  all  out- 
standing warrants  drawn  in  his  favor  and 
registered  on  the  books  of  the  treasurer  of 
the  county  of  Henrico,  and  also  to  pay  the 
warrants  sold  to  White,  then  there  was  no 
false  pretence,  and  the  prisoner  could  not 
be  found  guilty. 

This  was  not  an  abstract  proposition,  but 
there  was  evidence  strongly  tending  to  sup- 
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port  the  hypothetical  case  stated.  This 
evidence  I  propose  now  briefly  to  notice.  It 
is  important,  however,  first  to  refer  to  the 
act  of  assembly  prescribing"  the  mode  of 
auditing,  and  registration  and  payment  of 
warrants  upon  the  county  treasurers.  It  is 
sufficient  for  the  purposes  of  this  case  to 
note  the  10th  and  11th  sections  of  chapter 
170,  Sess.  Acts,  1871-2,  which  are  as  fol- 
lows: 

*'J  10.  He  (the  treasurer)  shall  keep  a 
well-bound  book  in  which  he  shall  make  an 
entry  of  all  warrants  or  orders  legally  drawn 
upon  him  by  the  County  or  Circuit  court, 
or  the  board  of  supervisors  for  the  county, 
and  presented  for  payment,  stating  correctly 
the  date,  amount,  number,  in  whose  favor 
drawn,  and  the  date  the  same  was  presented ; 
and  all  warrants  or  orders  so  presented 

571  *^shall  be  paid  in  the  order  presented, 
out  of  the  fund  drawn  upon. 

**J  11.  No  county  treasurer  shall  refuse 
the  payment  of  any  warrant  or  order  legally 
drawn  upon  him  and  presented  for  payment, 
for  the  reason  that  warrants  or  orders  of 
prior  presentation  have  not  been  paid,  when 
there  shall  be  money  in  the  treasury  be- 
longing to  the  fund  drawn  upon  sufidcient 
to  pay  such  prior  warrants  or  orders,  and 
also  such  warrants  or  orders  so  presented ; 
but  such  treasurer  shall,  as  he  shall  receive 
money  into  the  treasury  belonging  to  the 
fund  so  drawn  upon,  set  the  same  apart  for 
the  payment  of  warrants  or  orders  pre- 
viously, so  presented,  and  in  the  order  so 
presented,'*  &c. 

It  will  thus  be  seen  that  all  warrants  or 
orders  on  the  county  treasury  are  to  be  reg- 
istered according  to  the  date  of  their  pre- 
sentation, and  to  be  paid  in  the  order 
presented.  I^et  us  now  look  to  the  evidence 
certified  by  the  court  below.  It  is  proved 
that  in  March  1872  there  was  due  to  the 
prisoner  from  the  county  of  Henrico  the  sum 
of  $1,649,  the  sum  of  $225  being  the  balance 
due  him  from  the  levy  of  1871,  and  the  sum 
of  $1,424  being  due  him  out  of  the  levy  of 
1872.  It  is  further  proved  that  on  the  16th 
day  of  March  1872,  which  is  the  date  of  the 
warrant  sold  to  White,  (which  the  court  cer- 
tifies to  be  the  same  warrant  for  which  the 
check,  the  subject  of  the  larceny  charged 
was  given,)  there  stood  upon  the  treasurer's 
books  warrants  reg'istered  and  drawn  in 
favor  of  the  prisoner  amounting  to  the  sum 
of  $1,664.  But  of  this  amount,  two  war- 
rants, drawn  in  favor  of  J.  A.  Smith  for 
$350  each,  were  delivered  to  Smith,  accord- 
ing to  Smith's  own  statement,  as  collateral 
security  for  a  note  of  about  $500,  not  due 
until  April  1872,  upon  the  agreement  that 
Smith  would  return  the  warrants  whenever 
prisoner  would  satisfy  the  note  when  it  be- 
came due.  As  part  also  of  this  aggregate 
of  the  amount  of  warrants  registered, 

572  *is  a  warrant  drawn  in  favor  of  I^.  R. 
Spilman  for  $350,    for  which  Spilman 

declined  to  advance  the  money  after  it  had 
been  registered  in  his  favor.  Therefore, 
in  computing  the  amount  of  registered  war- 
rants on  the  treasury  of  Henrico  county, 
this  warrant  in  favor   of   Spilman  must,  of 


course,  be  deducted,  as  the  money  was  never 
paid  for  it,  and  he,  Spilman,  does  not  claim 
it.  As  to  the  warrants  in  favor  of  Smith 
for  $700,  being  delivered  only  as  collateral 
security  for  a  note  of  $500,  there  was  left  of 
this  amount  $200,  which  the  prisoner  had  a 
perfect  right  to  estimate  as  a  part  of  the 
fund  due  him  from  the  county  of  Henrico, 
and  which  he  might  well  appropriate  to 
other  creditors.  Now,  deducting  the  war- 
rant sold  to  Spilman  and  registered  in  his 
name,  which  is  conceded  on  all  hands  he 
never  paid  for  and  does  not  claim,  and  de- 
ducting $200  from  the  warrants  delivered  to 
Smith  as  collateral  security,  we  have  this 
state  of  facts:  that  there  was  due  to  the 
prisoner  from  the  county  of  Henrico,  on  the 
16th  of  March  1872  the  sum  of  $1,649,  and 
the  registered  warrants  for  which  he  was 
bound,  making  the  deductions  to  which  he 
was  plainly  (as  shown  above)  entitled, 
amounted  to  the  sum  of  $1,114,  leaving-  a 
balance  in  his  favor,  actually  due  him,  or 
certainly  what,  according  to  the  act  of  as- 
sembly, was  the  balance  in  his  favor,  look- 
ing to  the  registered  warrants,  of  the  sum 
of  $535.  So  that  it  appears  that  when  Dr. 
White  had  his  warrant  registered  there  was 
in  point  of  fact  funds  amply  sufficient  to 
paj*^  Dr.  White  the  amount  of  the  warrant 
sold  to  him,  and  all  the  other  warrants  reg- 
istered before  his  was  presented,  the  rule  of 
law  being  that  the  warrants  must  be  paid 
in  the  order  presented. 

The  evidence  further  shows  that  White 
did  not  act  alone  upon  the  representations 
made    by    the   prisoner   or   his   agent.     He 

did  not  purchase  the  warrant  until  he 
573      *had  consulted  with  the  county  judg-e, 

the  sheriff  and  the  treasurer.  They 
all  informed  him  that  the  warrant  was  all 
right  and  would  certainly  be  paid.  It  must 
be  presumed  that  these  officers  knew  the 
law,  and  that  the  treasurer  especially  knew 
what  amount  was  standing  to  the  credit  of 
the  prisoner,  and  what  amount  had  been 
registered  of  the  warrants  sold  by  him.  He 
knew  that  warrants  must  be  paid  in  the 
order  they  were  presented,  and  he  looking-, 
as  we  are  bound  to  presume,  to  the  amount 
of  warrants  registered,  and  knowing,  as  we 
are  also  bound  to  presume,  the  amount  levied 
in  favor  of  the  prisoner,  said  the  warrant 
was  perfectly  good,  and  would  certainly  be 
paid. 

I  am  constrained  to  say  that  upon  this 
review  of  the  evidence,  the  hypothetical 
case  stated  in  the  instruction  refused,  was 
strongly  supported  by  the  facts  proved,  and 
ought  to  have  been  given.  I  repeat,  it  is 
no  answer  to  this  view  to  say  that  the  evi- 
dence shows  that  other  warrants,  not  reg^is- 
tered,  were  sold  by  the  prisoner,  and  that 
he  overdrew  largely  upon  the  fund  credited 
to  him.  This  is  all  true.  He  did  obtain 
money  under  false  pretences  from  some  of 
the  parties  to  whom  he  sold  warrants  which 
were  not  registered  before  Dr.  White's;  but 
it  must  be  constantly  borne  in  mind  that 
the  specific  charge  against  the  prisoner 
was,  that  he  ^'did  steal,  take  and  carry 
away,"  a  certain  check,  the  property  of  Dr. 
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White ;  and  the  question  is,  did  he  obtain 
that  check  upon  false  pretences.  If  the 
hypothetical  case  stated  in  the  instruction 
be  true,  he  certainly  did  not;  and  it  was 
clearly  for  the  jury  to  decide  whether  the 
supposed  facts  were  sustained  by  the  proofs 
in  the  cause  or  not.  The  refusal  of  the 
court  to  give  the  instruction  asked  for  was 
in  effect  to  prevent  the  jurj'  from  consider- 
ing* testimony  which  tended  to  negative  the 
false  pretence  and  the  intent  to  defraud. 
And    the    case    presents    the    strange 

574  anomaly   that    the    prisoner  *may   be 
sent  to  the  penitentiary   for  cheating 

and  defrauding  Dr.  White,  when  in  point 
of  fact  Dr.  White  may  not  lose  a  dollar,  but 
may  yet  receive  from  the  treasury  of  Hen- 
rico county  the  whole  amount  of  the  war- 
rant sold  to  him  by  the  prisoner;  for  the 
proof  is  clear  that  there  still  remains  in  the 
hands  of  the  treasurer  the  sum  of  sixteen 
hundred  and  forty-nine  dollars  due  to  the 
prisoner,  and  subject  to  the  warrants  sold 
by  him,  and  which,  under  the  law,  are  to 
be  paid  in  the  order  in  which  they  are  reg- 
istered. If  Dr.  White's  warrant  should  be 
so  paid  he  is  not  defrauded,  and  the  prisoner 
is  guilty  of  no  false  pretence.  I  am  there- 
fore of  opinion  that  the  'Hustings  court 
erred  in  refusing  to  give  the  first  instruc- 
tion asked  for  by  the  prisoner's  counsel. 

I  am  further  of  opinion  that  there  was  no 
error  in  the  refusal  of  the  Hustings  court 
to  give  the  5th  and  6th  instructions  asked 
by  the  prisoner's  counsel,  nor  in  giving  the 
3rd  instruction  with  the  addendum  made  by 
the  court. 

I  am  therefore  of  opinion,  for  reasons 
above  given,  as  to  the  said  court  refusing 
the  1st  instruction,  that  the  judgment  of 
the  Hustings  court  be  reversed  and  annulled, 
and  that  the  prisoner  be  remanded  to  said 
Hustings  court  for  a  new  trial ;  at  which 
trial  the  said  iirst  instruction,  or  one  simi- 
lar thereto,  if  asked,  shall  be  given  by  said 
court. 

Moncure,  P.  I  am  so  unfortunate  as  to 
differ  from  all  my  brethren  in  this  case  in 
the  result  at  which  they  have  arrived,  and 
I  will  proceed  to  deliver  my  own  opinion 
on  the  different  questions  arising  in  the 
case. 

The  most  important  question  in  this  case, 

and  the  one   most   discussed  by  the  learned 

counsel  for  the   plaintiff  in  error,  arises  on 

the  second  and  last  bill  of  exceptions  to  the 

opinion  of   the  court   overruling   the 

575  motion    for   *a   new  trial,  and  will  be 
first  considered  by  me.     It  is  whether 

an  indictment  for  larceny  can  be  maintained 
by  evidence  of  obtaining  the  article  alleged 
to  have  been  stolen  by  false  pretences. 

The  affirmative  of  the  question  has,  in 
effect,  been  three  times  unanimously  af- 
firmed by  this  court:  first  in  Dowdy's  case, 
9  Gratt.,  727,  734,  decided  in  1852;  secondly, 
in  Leftwich's  case,  20  id.,  716,  719,  decided 
in  1870;  and  thirdly,  in  Price's  case,  21  id., 
846,  850.  In  the  first  of  these  cases  the 
offence  was  receiving  stolen  property, 
knowing  it  to  have  been  stolen.  In  the 
second  the   offence  was  obtaining  property 


by  false  pretences,  and  with  intent  to  de- 
fraud; and  in  the  third  the  offence  was,  as 
in  the  first,  receiving  stolen  property, 
knowing  it  to  have  been  stolen.  In  regard 
to  both  of  these  offences,  and  also  in  regard 
to  the  offence  of  embezzlement  of  property 
by  officers,  carriers  and  other  bailees,  the 
statute  uses  identically  the  same  language, 
and  declares  that  he  who  shall  receive  or 
obtain,  or  convert  to  his  own  use  by  such 
means  the  property  of  another,  **  shall  be 
deemed  guilty  of  larceny  thereof."  -Code, 
ch.  192,  li  20,  21,  22  and  49.  It  is  manifest 
that  this  same  language  used  in  each  of 
these  sections  was  used  in  the  same  sense, 
and  must  receive  the  same  construction. 

One  would  suppose  that  after  these  re- 
peated affirmations  by  the  unanimous  opin- 
ion of  this  court,  the  question  would  be 
considered  as  settled,  whether  rightly  or 
wrongly,  and  as  alterable  only  by  an  act  of 
the  legislature.  But  the  counsel  for  the 
plaintiff  in  error  contended  that  all  these 
unanimous  affirmations  by  this  court  were 
but  obiter  dicta,  not  necessary  to  the  deci- 
sion of  the  cases  in  which  they  were  made, 
and  that  therefore  they  were  not  binding 
authority;  that  the  question  has  never,  in 
fact,  been  decided  by  this  court,  and  is  now 

a  new  question. 
576  *It   is   true   that   in    none   of  these 

cases  was  the  decision  of  the  question 
necessary  to  the  decision  of  the  cases  them- 
selves. But  it  is  also  true,  that  in  none  of 
them  ought  the  court  to  have  made  such  an 
affirmation  unadvisedly  or  without  consid- 
eration ;  and  the  presumption  is,  that  the 
court  did  not  do  so  in  any  of  them.  A  de- 
cision of  this  court  is  not  conclusive,  .except 
in  the  case  in  which  it  is  pronounced.  It 
is  a  binding  authority  in  other  cases  until 
reversed  or  modified  by  the  court  itself.  A 
mere  obiter  dictum  is  not  binding  author- 
ity, because  it  is  generally  a  casual  remark, 
dropped  in  the  course  of  a  judicial  opinion, 
in  reference  only  to  the  case  before  the 
court,  and  without  considering  its  general 
meaning  and  operation.  But  when  it  ap- 
pears to  have  been  proper  that  the  court 
should  express  its  opinion  upon  a  question 
arising  incidentally  before  it,  and  for  the 
purpose  of  settling  the  practice  in  cases 
like  the  one  before  it,  certainly  it  was  the 
duty  of  the  court  to  consider  the  question 
very  carefully,  and  the  presumption  is  that 
it  did  so.  Such  an  expression  of  opinion  is 
entitled  to  great  weight,  and  comes  nearly 
up  to  the  degree  of  a  binding  authority, 
especially  where  it  has  been  three  times 
repeated,  and  every  time  by  the  court  unan- 
imously. Such  an  expression  of  opinion 
ought  to  be  considered  as  settling  the  true 
construction  of  a  statute  and  the  proper 
practice  under  it. 

The  course  of  legislation  under  which  this 
question  arises  was  substantially  com- 
menced by  the  legislature  of  1847-'8,  in 
whose  act,  commonly  called  the  criminal 
code,  the  provisions  before  referred  to,  or 
most  of  them,  were  substantially  embodied. 
They  were  afterwards  copied,  with  some 
extension   and   verbal   alteration,    into  the 
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Code  of  1849.     Not  long  after  the  enactment 

of  that  code,  to  wit:  in  July  1852,  Dowdy's 

case  came  before  this  court   for  decision ; 

and  the  occasion   seemed   to  the  court 

577  *to  be  a  very  proper  one  for  declaring 
the  true  construction  of  these  provi- 
sions, and  the  proper  practice  under  them. 
The  offence  in  that  case,  as  before  stated, 
was  receiving  stolen  property,  knowing  it 
to  be  stolen ;  and  there  were  thirteen  counts 
in  the  indictment!  The  court  said:  **In 
the  case  under  consideration  the  counts  of 
the  indictment  are  all  for  the  same  offence, 
to  wit:  the  larceny  of  *eleven  hundred  and 
forty  pounds  of  tobacco,  of  the  value  of  one 
hundred  dollars;'  and  they  differ  from  each 
other  only  in  the  statement  of  names  and 
other  incidental  circumstances.  The  statute 
under  which  all  of  them  but  the  first  was 
framed,  declares  that  a  person  knowingly 
receiving  or  aiding  in  concealing  stolen 
goods,  shall  be  deemed  guilty  of  the  larceny 
thereof.  The  common  counts  for  larceny 
would  alone  have  been  sufficient  in  this 
case;  and  by  relying  solely  on  them  the 
great  length  of  the  indictment  would  have 
been  avoided.  It  would  then  have  con- 
tained but  three  instead  of  ten  counts ;  that 
is,  for  the  larceny  of  the  goods  and  chattels 
— first,  of  Nathaniel  M.  Osborne ;  second, 
of  George  McGlasson;  and  thirdly,  of  a 
person  unknown,"  One  of  the  objects  of 
the  statute  was  to  shorten  indictments ;  but 
this  court  saw  that  the  practical  effect  of 
it  was  greatly  to  lengthen  them.  And, 
therefore,  the  court  in  Dowdy's  case  deemed 
it  fit  to  declare  the  true  meaning  of  the 
statute,  in  order  that  the  practice  might 
conform  thereto.  In  Leftwich's  case  the 
offence  was,  obtaining  ninety  dollars  in 
United  States  currency  by  false  pretences 
and  with  intent  to  defraud ;  being  an  offence 
created  by  the  Code,  ch.  192,  {  49.  The  in- 
dictment contained  three  counts,  in  each  of 
which  the  offence  was  set  out  especially,  and 
not  in  general  terms  as  in  the  case  of  a  lar- 
ceny at  common  law,  except  that  to  the 
third  count  there  was  a  conclusion,  that  so 
the  accused,  the  said  ninety   dollars    **felo- 

niously    did    steal,     take    and    carry 

578  *away,'*  &c.     There   was  a  motion  to 
quash    the    first    and   second    counts, 

which  was  overruled.  This  court  said: 
**In  regard  to  the  motion  to  quash  the  first 
and  second  counts,  it  is  contended  that  they 
ought  to  have  been  quashed,  because  they 
are  not  in  form  as  for  larceny  at  common 
law,  and  do  not  allege  the  stealing,  taking 
and  carrying  away  of  the  subject  of  the 
larceny.  It  would  certainly  have  been  com- 
petent for  the  pleader  to  have  counted  as 
for  a  larceny  of  the  subject,  in  the  form  of 
an  indictment  for  larceny  at  common  law ; 
and  proof  of  the  special  facts  set  out  in  the 
act  as  constituting  the  offence  would  have 
sustained  the  charge. ' '  Dowdy  v.  Common- 
weal th,  9  Gratt.  727,  734.  But  it  is  also 
competent  for  the  pleader,  instead  of  count- 
ing for  a  larceny  of  the  subject,  in  the  form 
of  an  indictment  for  larceny  at  common 
law,  to  charge  the  specific  facts  which  the 
act  declares  shall  be  deemed  larceny.     The 


legal  conclusion  deducible  from  these  facts 
is  drawn  by  the  act  itself,  and  need  not,  of 
necessity,  be  drawn  in  the  indictment.  In 
Price's  case  the  offence  was  receiving  stolen 
property,  knowing  it  to  have  been  stolen. 
The  indictment  contained  four  counts.  The 
first  three  charged  the  offence  specially  and 
in  different  forms,  as  receiving  a  stolen 
horse,  knowing  it  to  have  been  stolen.  The 
fourth  simply  charged  the  larceny  of  a 
horse,  in  the  common  form.  This  court 
said:  **This  last  count  would  have  been 
sufficient  of  itself,  without  the  insertion  of 
the  others  in  the  indictment.  The  law  de- 
clares," &c.  (as  in  the  Code,  p.  789,  |  20) : 
**If  a  person  be  indicted  for  the  simple  lar- 
ceny of  a  thing,  and  the  proof  be  that  it 
was  stolen  by  some  other  person  and  received 
by  the  accused  knowing  it  to  have  been 
stolen,  the  proof  will  sustain  the  charge ; 
because,  having  received  stolen  property 
knowing  it  to  have  been  stolen,  he  is  by 
law  ^deemed  guilty  of  larceny  thereof, '  and 
may  be   prosecuted   as  if  he  had  him- 

579  selt  *been  the  actual  thief.     Still,  the 
pleader  may,  if  he  choose,  charge  him 

specially  as  the  receiver,  and  may  insert 
several  counts  in  the  indictment,  charging 
the  offence  in  both  forms,  as  was  done  in 
this  case.  But,  as  a  count  for  simple  lar- 
ceny would  be  sustained  by  the  proof, 
whether  it  was  that  the  accused  actually 
stole  the  thing,  or  that  he  received  it, 
knowing  it  to  have  been  stolen,  and  aa 
simplicity  and  J^brevity  in  pleading,  espe- 
cially in  criminal  cases,  is  desirable,  the 
better  practice  would  seem  to  be  to  count  in 
such  cases  as  for  simple  larceny  only." 

Such  has  not  only  been  the  repeated  and 
uniform  construction  of  these  provisions  of 
the  law,  which  are  not  only  in  pari  materia, 
but  are  contained  in  the  same  chapter  of 
the  Code,  and  are  expressed,  so  far  as  the 
question  under  consideration  is  concerned, 
in  identically  the  same  language;  but  it 
seems  to  me  to  be  their  plain  and  necessary 
meaning.  This  language  in  all  of  them  is : 
^*he  shall  be  deemed  guilty  of  larceny 
thereof;"  that  is,  larceny  of  the  goods  so 
received,  or  so  embezzled,  or  so  obtained 
under  false  pretences.  Now,  what  is  the 
definition  of  larceny?  **The  felonious 
stealing,  taking  and  carrying  away  of  the 
goods  of  another."  Suppose  these  provi- 
sions, instead  of  saying  *^shall  be  deemed 
guilty  of  the  larceny  thereof , "  had  used  the 
definition  of  larceny:  had  said  **he  shall 
be  deemed  guilty  of  *  feloniously  stealing; 
taking  and  carrying  away  the  goods"  so 
received,  or  so  embezzled,  or  so  obtained 
by  false  pretences,"  could  there  have  been 
a  doubt  but  that  the  accused  might  have 
been  charged  in  the  indictment  with  a  lar- 
ceny of  the  goods  in  the  common  form? 
And  is  there  any  conceivable  difference 
in  meaning  between  these  two  forms  of  ex- 
pression?   I  think  not. 

This  construction  is  confirmed  by  the 
manifest  objects  of  these  provisions,  ac- 
cording    to     my     understanding     of 

580  *them.     One   of  these  objects,  to  wit: 
to     promote     simplicity    and    brevity 
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in  pleading*  in  criminal  cases,  was  referred 
to  in  Price's  case.  But  that  was  a  minor 
object  compared  to  another  and  the  chief 
object,  which  was  to  prevent  the  acquittal 
of  guilty  persons  on  account  of  some  nice 
technical  distinction  between  the  offence 
charged  and  the  offence  proved  against  a 
person  accused  of  a  criminal  offence.  The 
crimes  of  larceny,  receiving  stolen  property 
knowing  it  to  be  stolen,  obtaining  property 
by  false  pretences  and  embezzlement,  are  so 
much  alike  in  many  respects  and  often  sep- 
arated by  lines  so  indistinct,  and  almost 
imag^inary,  that  it  was  difficult  for  the 
prosecutor,  in  most  cases,  to  determine,  a 
priori,  which  particular  crime  to  charge  in 
the  indictment,  and  it  very  often  happened 
that  the  proof  made  out  a  different  crime 
from  the  one  charged  in  the  opinion  of  the 
judg-e  who  presided  at  the  trial,  and  the 
consequence  was  that  the  accused  had  to  be 
acquitted,  though  in  fact  guilty  of  a  more 
aggravated  crime  than  the  one  charged 
against  him.  All  who  are  familiar  with 
the  criminal  law  know  this  to  be  the  fact, 
and  that  it  is  so  may  be  plainly  seen  by  a 
cursory  view  of  the  cases  collected  in  2 
RusaeU  on  Crimes,  under  the  proper  heads ; 
and  the  same  may  be  said  of  any  other 
treatise  on  crimes.  Now,  the  legislature  of 
1847-8,  which  enacted  the  **criminal  code,** 
determined  to  end  this  evil  by  making  all 
these  crimes  larceny,  and  therefore  declared 
that  if  any  person  receive  stolen  property 
knowing  it  to  be  stolen,  or  embezzle  prop- 
erty, or  obtain  it  by  false  pretences,  **he 
shall  be  deemed  guilty  of  larceny  thereof.  * ' 
There  was  nothing  incongruous  in  this,  nor 
is  there  any  danger,  as  the  learned  counsel 
for  the  accused  in  this  case  seems  to  sup- 
pose, that  it  may  take  the  accused  by  sur- 
prise. The  offences  are  all  cognate.  They 
are  all  offences  against  property,  and  prop- 
erty of  which  larceny  may  be  com- 
581  mitted.  *They  differ  only  in  a  few 
circumstantial  details,  immaterial  in 
a  moral  point  of  view.  They  all  amount 
to  a  criminal  and  fraudulent  conversion  by 
one  man  to  his  own  use  of  another  man's 
property.  L/arceny  at  common  law  always 
includes  a  trespass,  and  implies  that  the 
property  was  taken  invito  domino.  The 
other  offences  named  did  not  include  a  tres- 
pass, and  were  often  committed  by  the  con- 
sent of  the  owner,  though  fraudulently 
obtained.  The  statute  merely  abolishes 
these  distinctive  features,  and  declares  that 
the  offenders  shall  be  deemed  guilty  of 
stealing,  taking  and  carrying  away  the 
property.  There  is  no  danger  of  surprise. 
When  A  is  charged  with  stealing  certain 
property  of  B,  the  substance  of  the  charge 
is  the  fraudulent  conversion  of  that  prop- 
erty 4>y  the  former  to  his  own  use,  and 
whether  it  was  done  by  means  of  a  larceny 
at  common  law,  or  by  receiving  the  prop- 
erty knowing  it  to  have  been  stolen,  or  by 
obtaining  it  by  false  pretences,  or  by  em- 
bezzling it  after  having  been  entrusted  by 
the  owner  with  its  custody,  can  make  no 
difference  in  regard  to  taking  the  accused 
by  surprise.     He   knows   what   the   law  is, 


and  that  if  it  be  proved  that  he  effected 
his  criminal  object  by  either  of  the  means 
aforesaid  he  will  be  convicted  of  larceny, 
and  he  must  be  prepared  to  meet  that  proof 
if  he  can.  We  know  very  well  that  the 
facts  admissible  to  prove  a  larceny  at  com- 
mon law  are  often  as  complicated  as  are  the 
facts  which  constitute  any  of  the  other 
offences  aforesaid,  and  the  objection  of  sur- 
prise might  as  well  be  made  in  that  case  as 
in  a  case  arising  under  the  statute. 

The  learned  counsel  in  his  argument  spoke 
of  this  course  of  legislation  as  something 
different  from  what  has  ever  existed  in 
England.  But  it  singularly  happens  that 
the  standard  English  work  from  which  he 
read  most  of  his  law,  Roscoe*s  Criminal 
Evidence,  page  77,  informs  us  that  the  24th 
and  25th  Vict.,  ch.  96,  i   72,    provides 

582  that*^4f,  upon  the  trial  of  any  person 
indicted  for  larceny  it  shall  be  proved 

that  he  took  the  property  in  question  in  any 
such  manner  as  to  amount  in  law  to  em- 
bezzlement of  fraudulent  application  or 
disposition,  he  shall  not,  by  reason  thereof, 
be  entitled  to  be  acquitted;  but  the  jury 
shall  be  at  liberty  to  return  as  their  verdict 
that  such  person  is  not  guilty  of  larceny, 
but  is  guilty  of  embezzlement  or  fraudulent 
application  or  disposition;  and  thereupon 
such  person  shall  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been  con- 
victed upon  an  indictment  for  such  embez- 
zlement or  fraudulent  application  or  dispo- 
sition.'* See  also  id.  405,  564.  Surely  the 
accused  would  be  at  least  as  much  taken  by 
surprise  by  a  proceeding  under  this  English 
statute  as  he  would  be  under  our  statute 
before  mentioned. 

If  the  true  construction  of  our  statute  be 
not  as  before  stated,  what  can  be  its  mean- 
ing? The  learned  counsel  argues  that  its 
meaning  merely  is  to  make  the  offences  in 
question  punishable  as  larceny.  Now,  if 
that  had  been  the  only  meaning,  why  did 
not  the  legislature  expressly  say,  as  it 
might  in  at  least  as  few  words  have  done, 
**  shall  be  punished  as  for  the  larceny 
thereof?*'  Why,  on  the  contrary,  did  it  say 
**he  shall  be  deemed  guilty  of  larceny 
thereof?" — that  is,  deemed  guilty  of  larceny, 
not  only  for  the  purpose  of  punishment,  but 
for  all  purposes.  There  is  no  limitation  or 
restriction  of  the  general  words  used.  This 
view  is  confirmed  by  the  phraseology  of  the 
acts  referred  to  in  the  Session  Acts  of 
1831-32,  p.  22,  i  10,  and  of  1842-43,  p.  58,  i  2. 

I  have  said  much  more  on  this  question, 
perhaps,  than  I  ought  to  have  done,  inas- 
much as  we  are  all  agreed,  at  least  in  this, 
that  the  construction  of  the  law  for  which 
I  contend  must  now  be  considered  as  its 
settled  construction,  however  the  question 
might  be  regarded  if  it  were  an  original 
one.     I  have  done   so  mainly  because 

583  the  *leamed   counsel    for  the  accused 
laid  much  more  stress  upon  this  point 

in  his  case  than  any  other,  and  devoted  to 
it  the  most  of  his  argument ;  indeed,  his 
long  concluded  argument  was  almost  exclu- 
sively devoted  to  it.  He  seemed  to  have 
very  great  confidence    in   his   view.     I  had 
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another  reason  for  doing  so,  which  was 
perhaps  not  so  good  as  the  former,  though 
it  was  operative  to  some  extent  with  me. 
It  happened  that  I  was  a  member  of  the 
legislature  which  framed  the  criminal  code, 
and  also  of  the  legislature  which  enacted 
the  Code  of  1849.  It  also  happened  that  I 
prepared  the  opinion  of  this  court  in  each 
of  the  cases  of  Dowdy,  L#eftwitch  and  Price, 
before  referred  to.  It  is  not  strange,  there- 
fore, that  I  should  have  a  decided  view  of 
the  question  under  consideration,  or  that  I 
should  be  at  least  as  confident  of  the  cor- 
rectness of  that  view  as  my  learned  brother, 
the  counsel  for  the  accused,  is  of  the  cor- 
rectness of  the  opposite  view  entertained  by 
him.  I  will  now  proceed  to  consider  the 
other  questions  arising  in  the  cause  in  the 
order  in  which  they  arise,  commencing  with 
the  iirst. 

The  first  error  assigned  is,  the  refusal  of 
the  court  to  give  the  first  instruction  asked 
for  by  the  accused.  That  instruction  is  in 
these  words: 

**1.  If  the  jury  believe  from  the  evidence 
that  the  prisoner  had  sums  of  money  audited 
and  allowed  him  by  the  board  of  supervis- 
ors of  Henrico  county  sufficient  to  pay  all 
existing  legal  warrants  drawn  by  him  in 
his  own  favor,  and  passed  to  and  owned  by 
other  parties,  which  have  been  registered 
on  the  books  of  the  treasurer  of  the  county 
before  the  warrants  said  to  have  been  sold 
to  Dr.  White,  and  also  to  pay  the  warrants 
to  Dr.  White,  then  they  must  acquit  the 
prisoner.'* 

It  appears  from  the  evidence  certified  in 
the  case,  that  county  levies  to  a  very  large 
amount  had  been  made  in  the  years  1871 
and  1872,  by  the  board  of  supervisors 
584  of  *Henrico  county,  in  favor  and  in  the 
name  of  the  accused,  William  J.  Anable, 
who  was  clerk  of  the  County  court,  and, 
ex  officio,  clerk  of  the  board  of  supervisors. 
There  had  been  allowed  to  him  by  the  board, 
out  of  the  levy  of  1871,  the  sum  of  $2,284, 
of  which  amount  he  had  drawn  the  sum  of 
$2,059,  leaving  due  to  him  of  that  levy  $225 ; 
and  out  of  the  levy  of  1872  the  sum  of  $1,424, 
none  of  which,  nor  of  the  said  balance  of 
$225,  making  together  the  sum  of  $1,649, 
has  been  paid ;  the  treasurer  of  the  county 
having  been  directed  by  the  board,  in  con- 
sequence of  the  difficulties  arising  about  the 
supposed  warrants,  which  will  be  presently 
mentioned,  not  to  pay  any  warrant  at  all, 
and  having  declined  to  do  so  until  the  mat- 
ters were  adjudicated. 

To  state  intelligibly  the  question  pre- 
sented by  the  first  instruction,  it  seems  to 
be  proper  to  notice  briefly  some  of  the  pro- 
visions of  the  law  in  regard  to  the  powers 
and  duties  of  the  board  of  supervisors  of  a 
county,  and  of  some  of  the  officers  of  the 
board  and  county.  They  may  be  found  in 
two  acts  in  the  Session  Acts  of  1869-70,  pp. 
257  and  269 ;  one  of  them  being  chapter  179, 
entitled  **an  act  prescribing  the  duties  and 
compensation  of  county  officers;**  the  other 
being  chapter  188,  entitled  **an  act  pre- 
scribing the  duties  and  compensation  of 
certain   township   officers."     These  are  the 


first  acts  which  were  passed  under  the  new 
Constitution,  which  introduced  the  present 
system  of  county  organization.  They  were 
in  force  when  the  transactions  involved  in 
this  case  occurred,  and  therefore  govern  it ; 
though,  I  believe,  the  acts  now  in  force  on 
the  same  subject,  being  chapters  170  and 
230  of  the  Session  Acts  of  1871-72,  pp.  221 
and  290,  are  to  the  same  efiPect,  in  substance 
at  least,  so  far  as  concerns  this  case.  My 
references   will  be  to  the  former. 

Chapter   188,    {    3.      The    board   of 

585  supervisors    of    the  several   *counties 
shall     assemble    at    their    respective 

court-houses  on  the  first  Monday  in  Decem- 
ber in  each  year,  and  proceed  to  discharge 
the  duties  hereinafter  prescribed. 

I  4.  They  may  also  hold  special  meetings, 
&c. 

i  5.  They  shall  have  power,  at  the  meet- 
ing on  the  first  Monday  in  December  in 
each  year,  to  audit  the  accounts  of  the 
county;  to  settle  with  the  different  county 
officers,  &c. ;  to  fix  the  county  levies  for  the 
ensuing  year,  &c. 

i  6.  They  shall  have  power,  at  said  meet- 
ing in  December  or  at  any  other  legal  meet- 
ing, among  other  things  enumerated,  to 
examine,  settle  and  allow  all  accounts 
chargeable  against  such  county,  and  when 
so  settled  they  may  issue  county  warrants 
therefor,  as  provided  by  law.  But  they 
shall  not  issue,  in  any  one  year,  a  greater 
amount  of  county  warrants  than  the  amount 
of  the  county  tax  levied  in  such  county  for 
such  year,  &c.  They  shall  represent  the 
county  and  have  the  care  of  the  county 
property  and  the  management  of  the  busi- 
ness and  concerns  of  the  county  in  all  cases 
where  no  other  provision  shall  be  made.  ' 

i  8.  They  shall,  at  the  first  meeting  after 
their  election,  choose  one  of  their  number 
as  chairman,  who  shall  preside  at  such 
meeting  and  all  other  meetings  during  the 
year,  if  present,  &c. 

{  9.  He  shall  countersign  all  county  war- 
rants. 

i  10  declares  that  accounts  are  to  be  al- 
lowed by  the  board,  and  how  they  are  to  be 
made  out,  and  requires  the  attorney  for  the 
Commonwealth  to  represent  the  county 
before  the  board  and  resist  the  allowance  of 
any  claim  that  is  unjust,  or  ought  not  to  be 
allowed. 

8{  12,  13,  14  and  15  give  a  right  of  appeal 
from  the  board  to  the  county  court,  pre- 
scribe the  duty  of  the  clerk  of  the  board 
in  such  cases,  declare  when  an  action  may 
be  maintained  against  a  county,  and  when 
the  determination  of  the  board  is  to  be 
final,  &c. 

586  *i  16  directs  the  books,    records  and 
accounts  of  the    board  to  be  deposited 

with  their  clerk,  and  to  be  open,  without 
any  charge,  to  the  examination  of  all  per- 
sons. 

{  18  requires  the  board  to  have  published 
yearly  a  full  report  of  the  receipts  and  ex- 
penditures of  the  year  next  preceding,  and 
of  the  accounts  allowed,  &c. 

{  22  declares  that  the  clerk  of  the  county 
court  shall  be,  ex  officio,  clerk  of  the  board 
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of  supervisors',  and  may  appoint  a  deputy, 
for  whose  acts  the  clerk  and  his  sureties 
shall  be  responsible  under  his  official  bond. 
{  23  prescrit>es  the  general  duty  of  such 
clerk,  among  which  is  the  duty  to  sign  all 
warrants  issued  by  the  board  for  the  pay- 
ment of  money,  and  to  record  in  a  book 
provided  for  the  purpose  the  reports  of  the 
county  treasurer  of  the  receipts  and  dis- 
bursements of  the  county. 

{  25  declares  that  such  clerk  shall  not  sign 
or  issue  any  county  warrant  except  upon  a 
recorded  vote  or  resolution  of  the  board  of 
supervisors  authorizing  the  same ;  and  such 
warrant  shall  be  signed  by  the  clerk  and 
countersigned  by  the  acting  chairman  of 
the  board ;  and  the  name  of  the  person  to 
whom  it  is  issued  shall  be  entered  in  a  book 
to  be  kept  by  him  in  his  office  for  that  pur- 
pose. 

Chap.  179,  a  4--33,  relate  to  the  county 
treasurer,  but  only  a  few  of  these  sections 
need  be  noticed  here. 

i  8.  The  treasurer  shall  reside  in  the 
county  of  which  he  is  treasurer,  and  shall 
keep  his  office  at  the  county  seat,  and  shall 
receive  all  moneys  payable  into  the  treasury 
thereof,  and  disburse  the  same  on  orders  of 
the  County  or  Circuit  court,  or  warrants 
drawn  by  the  board  of  supervisors  for  the 
county ;  but  it  shall  be  competent  for  the 
judge  of  the  County  court,  by  order  entered 
of  record,  to  certify,  that  in  his  opinion 
some  other  point  in  said  county  would  be 
more  convenient  to  a  majority  of  the  citi- 
zens of  said  county;  and  upon  the 
587  entry  *of  such  order  the  treasurer  for 
such  county  shall  remove  his  office  to 
the  place  named  in  said  order,  &c, 

i  9.  He  shall  keep  a  just  account  of  all 
moneys  received  and  disbursed  by  him  for 
the  county,  and  return  at  intervals  of  two 
months,  until  his  settlement  with  the  board 
at  the  end  of  the  year,  sworn  statements  of 
his  receipts  to  the  clerk  of  the  court,  to  be 
preserved  by  him  for  the  inspection  of  any 
person  having  an  interest  therein.  He 
shall  keep  the  books,  papers  and  money  per- 
taining to  his  office  at  all  times  ready  for 
the  inspection  of  the  county  judge  or  board 
of  supervisors;  and  shall,  when  required, 
exhibit  his  account  and  the  book  containing 
a  list  of  the  warrants  and  orders  drawn 
upon  the  county  treasurer  provided  for  in 
the  following  section. 

2  10.  He  shall  provide  and  keep  a  well- 
bound  book,  in  which  he  shall  make  an  en- 
try of  all  warrants  or  orders  legally  drawn 
upon  him  by  the  County  or  Circuit  court, 
or  the  board  of  supervisors  for  the  county, 
and  presented  for  payment,  stating  correctly 
the  date,  amount,  number,  in  whose  favor 
drawn,  and  the  date  the  same  was  presented ; 
and  all  warrants  or  orders  so  presented  shall 
be  paid  in  the  order  presented,  out  of  the 
fund  drawn  upon. 

S  11.  No  county  treasurer  shall  refuse  the 
payment  of  any  warrant  or  order  legally 
drawn  upon  him  and  presented  for  payment 
for  the  reason  that  warrants  or  orders  of 
prior  presentation  have  not  been  paid,  when 


there  shall  be  money  in  the  treasury  be- 
longing to  the  fund  drawn  upon  sufficient  to 
pay  such  prior  warrants  or  orders,  and  also 
such  warrants  or  orders  so  presented ;  but 
such  treasurer  shall,  as  he  shall  receive 
money  into  the  treasury  belonging  to  the 
fund  so  drawn  upon,  set  the  same  apart  for 
the  payment  of  warrants  or  ordersjpreviously 
presented,  and  in  the  order  presented : 

588  provided,     *however,     that     nothing 
herein    contained    shall    prevent  the 

treasurer   from    receiving   warrants   of  the 
county  in  payment  of  the  county  levy. 

These  sections  show  how  careful  the  leg- 
islature has  been  to  secure  the  people  of  a 
county  against  the  imposition  of  unjust  or 
improper  claims,  and  to  prevent  the  issuing 
of  illegal,  pretended,  or  fraudulent  warrants 
upon  the  treasury  of  a  county.  And  yet 
the  facts  certified  in  the  record  in  this  case 
show,  that  since  the  board  of  supervisors  of 
Henrico  county  was  first  organized,  in  1870, 
the  board  has  never,  by  a  recorded  vote, 
authorized  the  issue  of  any  warrant ;  but  it 
has  always  been  the  custom,  sanctioned  by 
the  acquiescence  of  the  board,  for  the  chair- 
man and  clerk  of  the  board  to  issue  warrants 
whenever  a  claim  against  the  county  had 
been  audited  and  allowed  by  the  board.  It 
has  been  the  habit  of  the  chairman  to  sign 
his  name  to  blank  warrants,  and  leave  them 
with  the  clerk  of  the  board,  to  be  filled  up 
and  delivered  by  the  clerk  to  persons  en- 
titled thereto ;  trusting  to  the  clerk  to  act 
faithfully  in  the  matter.  The  record  book 
of  the  proceedings  of  the  board  was  in  pos- 
session of  the  clerk,  and  he  could  always  see 
from  it  what  amounts  had  been  allowed. 
According  to  this  extraordinary  and  most 
unwarrantable  custom,  Samuel  L#.  Anable, 
the  father  of  the  accused,  who  had  been  a 
member  of  the  board  ever  since  it  was  or- 
ganized, and  was  chairman  thereof  from 
July  1871  to  July  1872,  signed,  as  such 
chairman,  a  large  number  of  these  blank 
warrants,  how  many  does  not  appear,  and 
placed  them  in  the  hands  of  the  accused  for 
the  purpose  aforesaid.  The  accused  at  dif- 
ferent times,  between  the  30th  of  December 
1871  and  the  26th  of  March  1872  inclusive, 
filled  up  a  large  number  of  these  blank  war- 
rants in  his  own  favor  for  different  amounts, 
signed  them  as  clerk  of  the  board,  and  ne- 
gotiated   and    effected   sales  of  them 

589  through  the  agency  of  different  *per- 
sons  employed  by  him  for  that  pur- 
pose. The  precise  amount  of  these  pretended 
warrants  in  the  aggregate  does  not  'appear ; 
but  it  could  not  have  been  less,  and  was 
probably  more,  than  $3,000.  Such  warrants, 
to  the  amount  of  $3,064,  were  actually  pre- 
sented to  the  treasurer  and  registered  on 
his  book ;  and  others  were  negotiated  and 
sold  by  the  accused  or  his  agents,  which  do 
not  appear  ever  to  have  been  presented  or 
registered.  One  of  the  said  warrants  which 
were  registered,  amounting  to  $350,  appears 
to  have  been  afterwards  returned  to  the  ac- 
cused and  destroyed  by  him ;  in  fact  appears 
not  to  have  been  actually  sold.  This 
amount  must  therefore  be  deducted  from 
the   list   of  registered   warrants  aforesaid; 
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but  still  the  amount  of  warrants  disposed  of 
as  aforesaid  must  have  exceeded  $3,000. 

Thus  it  appears  that  the  accused,  having* 
an  interest  in  the  county  levy  of  Henrico 
county  only  to  the  extent  of  $1,649,  and  well 
knowing  that  that  was  the  full  amount  of 
his  said  interest,  and  the  utmost  extent  to 
which  he  was  entitled  to  receive  and  have 
county  warrants  on  the  treasurer  of  said 
county,  yet  filled  up  and  signed  blank  war- 
rants as  aforesaid  to  the  amount  of  upwards 
of  $3,000,  and  negotiated  and  sold  them, 
falsely  pretending  to  the  purchasers,  or  some 
of  them,  that  he  had  an  interest  in  the 
county  levy  to  that  extent,  and  a  right  to 
draw  on  the  county  treasurer  to  that  amount. 

Now,  it  is  evident,  from  this  statement 
of  the  facts,  that  a  large  amount  of  money, 
or  its  equivalent,  has  been  thus  obtained  by 
the  accused  by  these  false  pretences,  and 
the  question  is,  whether  the  check,  the  lar- 
ceny of  which  is  the  subject  of  this  accu- 
sation, is  a  part  of  the  subject  which  was 
thus  obtained. 

It  does  not  appear  from  the  record  at  what 
precise  dates  the  supposed  warrants  were 
negotiated  and  sold  as  aforesaid,  except  that 
the  one  for  which  the  check  aforesaid 
590  *wa8  received  was  negotiated  and 
sold  on  the  27th  of  March  1872,  the 
date  of  the  check.  The  record  shows  the 
dates  of  the  supposed  warrants  which  were 
registered,  the  said  dates  commencing  De- 
cember 30th  1871,  and  ending  March  .26th 
1872  (by  mistake  stated  in  the  register  as 
March  22),  the  last  being  the  date  of  the 
supposed  warrant  sold  to  Dr.  White  for  the 
check  aforesaid.  If  the  said  warrants  were 
sold  in  the  order  of  their  dates,  then  the  one 
which  was  sold  for  the  said  check  was  the 
last  one  sold,  as  it  bears  the  last  date  of 
all  which  were  sold,  whether  registered  or 
not.  According  to  this  view  the  said  check 
was  certainly  a  part  of  the  subject  obtained 
by  false  pretences  as  aforesaid,  unless  there 
be  something  in  the  order  of  registration 
of  the  supposed  warrants  which  prevents 
that  effect.  The  registered  warrants  were 
not  all  so  regpistered  precisely  in  the  order 
of  their  dates.  The  first  eight  were,  being 
all  the  warrants  that  were  registered  prior 
to  the  one  for  which  the  check  aforesaid 
was  received.  Two  warrants  are  registered 
below  that  one,  which  are  shortly  prior  in 
date  to  that  one,  being  dated  March  6  and 
March  16th ;  while  that  one  is  dated  March 
26th  1872.  The  warrants  which  were  sold 
but  have  not  been  registered,  so  far  as  ap- 
pears from  the  record,  also  bore  date  before 
the  one  for  which  the  said  check  was  re- 
ceived. 

But  the  counsel  for  the  accused  insists, 
that  if  when  the  warrant  for  which  the 
check  was  given  was  registered  the  amount 
due  to  the  accused  on  account  of  the  county 
levy  was  sufficient  to  cover  the  amount  of 
all  the  supposed  warrants  in  favor  of  the 
accused  which  had  been  registered,  includ- 
ing the  one  for  which  the  check  was  given, 
then  the  accused  cannot  be  guilty  of  ob- 
taining that  check  by  false  pretences,  and 
therefore    cannot    lawfully   be  convicted  of 


the  larceny  of  the   check,  even  though  long* 
before  he  obtained  it  he  may  have  sold 

591  and  ^assigned  his  whole  claim  against 
the   county ;  and   the  first  instruction 

asked  for  by  him  was  intended  to  embody 
this  as  a  proposition  of  law. 

I  can  only  say  that  if  this  be  law,  it  strikes 
me  as  something  very  strange;  for  even 
few  admit  the  truth  of  the  fact  assumed  by 
the  instruction,  as  to  the  sufficiency  of  the 
amount  of  his  claim  against  the  county  to 
cover  the  amount  of  warrants  registered 
down  to  and  including  the  time  of  register- 
ing the  one  for  which,  the  check  was  given, 
(which  I  am  not  disposed  to  controvert,  and 
which  may  be  true,)  and  even*  if  we  admit, 
which  I  certainly  do  not  admit,  that  the 
holders  of  these  supposed  warrants  were 
entitled  to  receive  payment  of  them  from 
the  county  treasurer  in  the  order  of  their 
being  registered,  until  the  amount  due  the 
accused  by  the  county  was  exhausted,  al- 
though before  they  were  drawn  he  had  sold 
and  assigned  to  others  the  whole  of  said 
amount,  still  it  does  not  follow  that  the 
check  in  question  was  not  obtained  by 
fraudulent  pretences. 

Let  us  suppose  that  the  whole  of  these 
warrants,  to  the  amount  of  upwards  of 
$3,000,  had  been  sold  and  assigned  before 
any  of  them  were  registered,  would  not  the 
accused  have  thereby  obtained  a  part  of  the 
proceeds  of  sale  by  false  pretences? — ^by 
falsely  pretending  that  he  had  in  the  county 
treasury  enough  to  pay  the  whole  amount 
of  said  warrants,  when  he  knew  he  had  not 
more  than  about  one-half  of  that  amount 
in  the  said  treasury?  If  any  part  of  said 
proceeds  of  sale  would  have  been  obtained 
by  such  pretences,  which  part  would  have 
been  so  obtained?  Certainly  that  part  ob- 
tained after  he  had  fully  sold  and  assigned 
the  whole  amount  of  what  was  due  him  by 
the  county.  His  offence  would  have  been 
complete  so  soon  as  he  obtained  that  part 
or  any  portion  of  it;  and  he  might  then 
have  been  prosecuted  and  punished  for 

592  the  offence.     Can  it  be   possible  *'that 
this  offence,  thus  complete,   would  be 

purged  by  having  the  warrants  last  sold 
first  registered,  supposing  such  registration 
would  entitle  the  holders  of  them  to  priority 
of  payment?  Or  that  another  offence  would 
thus  be  substituted  for  the  first?  Or  that 
the  accused,  from  having  been  guilty  of 
obtaining  one  thing  by  false  pretences, 
would  now  become  innocent  of  that  offence, 
and  become  guilty  of  another  offence,  in 
doing  an  act  which,  when  done,  was  inno- 
cent? Certainly  this  cannot  be  so ;  and  yet 
it  must  be  so,  if  the  proposition  contended 
for  be  correct ;  unless  I  be  very  much  de- 
ceived. 

The  fallacy  of  the  reasoning  in  opposition 
to  the  view  I  contend  for  seems  to  me  to 
consist  in  this :  that,  to  maintain  this  pros- 
ecution, it  is  necessary  to  show  that  Dr. 
White  sustained  a  loss  by  the  transaction ; 
and  as  Dr.  White,  by  getting  his  warrant 
registered  first,  will,  according  to  the  argu- 
ment, avoid  that  loss  himself  and  throw  it 
upon  another,  therefore  this  prosecution  for 
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obtaining  the  check  from  him  by  false  pre- 
tences cannot  be  maintained.  With  all  def- 
erence I  think  this  a  non  sequitur.  A  man 
from  whom  property  is  stolen  may  get  it 
back  or  recover  its  value.  The  chief  him- 
self may  voluntarily  return  it.  But  even 
that  will  not  purge  the  offence  when  once 
it  has  been  completed.  For  the  same  rea- 
son, if  this  offence  was  complete  when  the 
check  was  received,  it  does  not  cease  to  be 
an  offence,  if  it  can  be  supposed  that  Dr. 
White  became  entitled  to  receive  the  amount 
of  the  warrant  assigned  to  him  by  having 
it  first  registered. 

But  let  me  suppose  a  case  for  the  purpose 
of  illustrating  the  strange  consequence  to 
which  the  view  contended  for  might  lead. 
Suppose  that  the  count)*  had  owed  to  the 
accused  only  $1,000,  the  whole  of  which 
debt  he,  bona  fide,  sold  to  A,  filling  up  a 
blank  warrant  and  endorsing  it  to  him  for 
the  amount;  that  some  time  after- 
593  wards  •the  accused  fraudulently  filled 
up  another  blank  warrant  in  his  own 
favor  for  the  same  amount,  and  sold  it  to 
B,  falsely  pretending  that  he  was  still  a 
creditor  of  the  county  to  that  amount ;  and 
that  B  has  his  warrant  first  registered, 
whereby,  according  to  the  view  contended 
for,  he  becomes  entitled  to  have  his  warrant 
paid,  and  prevents  the  payment  of  A*s 
warrant.  Now,  here  is  a  case  in  which 
undoubtedly  the  accused  has  obtained  $1,000 
by  false  pretences.  Suppose  he  is  indicted 
therefor,  and,  to  avoid  all  difficulty  as  to 
the  person  from  whom  the  money  was  thus 
obtained,  the  prosecutor,  as  he  may,  inserts 
two  counts  in  the  indictment,  one  for  ob- 
taining the  money  of  A,  and  the  other  for 
obtaining  it  of  B  by  false  pretences.  Un- 
der which  of  these  two  counts  can  the  ac- 
cused be  convicted?  Certainly  not  under 
the  first,  because  he  acted  bona  fide  in  the 
sale  to  A,  and  there  was  no  criminal  intent, 
which  is  always  necessary  to  the  constitu- 
tion of  a  crime.  And  yet  it  is  contended 
that  he  cannot  be  convicted  under  the  sec- 
ond count,  because  B  has  gotten  his  money, 
and  therefore  it  is  contended  could  not  have 
been  cheated.  And  thus  the  accused,  by 
this  supposed  operation  of  the  law,  must  go 
scott  free,  though  all  must  admit  that  he  has 
cheated  A  or  B  of  Si, 000! 

But,  it  is  needless  to  discuss  this  question 
further,  because  it  does  not  arise.  Dr. 
White  has  not  obtained  payment  of  the 
warrant  assigned  to  him,  and  non  constat 
that  he  ever  will.  In  my  opinion  he  cer- 
tainly never  will,  if  when  the  supposed 
warrant  was  assigned  to  him  the  accused 
had,  by  prior  sales  and  assignments,  en- 
tirely exhausted  the  amount  which  was  due 
him  by  the  county. 

With  all  due  deference  to  the  opinions  of 
those  who  differ  with  me,  I  think  the  pur- 
pose and  effect  of  the  registration  of  these 
county  warrants  has  been  wholly  miscon- 
ceived. The  purpose  is  not  to  give  them 
effect  or  make  them  complete,  nor  to 
594  make  them  void,  even  as  to  •subse- 
quent purchasers  without  notice,  un- 
less duly  registered.     The  law  in  regard  to 


the  registration  of  these  warrants  is  not  in 
that  respect  like  the  law  in  regard  to  the 
registry  of  deeds.  The  parties  entitled  to 
them  may  or  may  not,  at  their  pleasure, 
have  them  registered,  and  will  be  entitled 
to  receive  payment  of  them,  whether  they 
be  registered  or  not.  The  only  effect  of 
their  not  being  registered  is,  that  the  reg- 
istered warrants  will  be  first  paid,  and  paid 
in  the  order  of  their  registration.  The 
county  levy  comes  into  the  county  treasury 
by  degrees,  and  there  is  not  enough  money 
there  to  pay  all  the  warrants  at  the  same 
time.  The  money  should  be  applied  as  re- 
ceived, as  far  as  it  will  go,  and  the  law 
directs  it  to  be  applied  to  the  payment  of 
the  warrants  in  the  order  of  their  registra- 
tion. This  arrangement  is  made  for  con- 
venience merely,  and  the  preference  which 
it  gives  to  priority  of  registration  is  a 
mere  preference  in  regard  to  time  and  order 
of  payment,  and  is  a  reasonable  reward  to 
superior  diligence.  Enough  money  is  raised 
by  the  county  levy  for  the  payment  of  all 
the  warrants  which  are  drawn  upon  it. 
Their  payment  is  a  mere  question  of  time, 
and  the  order  of  their  payment  cannot  pre- 
vent the  ultimate  payment  of  any  of  them. 
But  these  observations  apply  only  to  legal 
and  genuine  warrants,  and  not  to  forged 
and  fabricated  ones,  which,  in  fact,  are  no 
warrants  at  all.  If  the  chairman  and  clerk, 
or  the  clerk  alone,  of  the  board  of  supervis- 
ors, forge  a  county  warrant,  with  intent  to 
deceive  the  county  treasurer,  which  does  in 
fact  so  far  deceive  him  as  to  induce  him  to 
put  it  on  the  register,  will  anybody  contend 
that  payment  of  such  a  forged  paper  can  t>e 
enforced  against  the  county  treasury,  even 
by  a  bona  fide  holder  for  value  and  without 
notice?  The  paper  is  absolutely  null  and 
void,  and  never  for  a  moment  had  any  force 
as  a  county  warrant,  and  never  can  have. 
Now,  that  is  precisely  the  condition 
595  *of  these  pretended  warrants  of  the 
accused,  which  were  issued  after  he 
had  exhausted,  by  prior  sales  and  assign- 
ments, the  whole  of  his  claim  against  the 
county. 

The  law,  as  we  have  seen,  expressly  de- 
clares that  the  clerk  shall  not  sign  or  issue 
any  county  warrant,  except  upon  a  recorded 
vote  or  resolution  of  the  board  of  supervisors 
authorizing  the  same,  and  such  warrant 
shall  be  signed  by  the  clerk  and  counter- 
signed by  the  acting  chairman  of  the  board, 
and  the  name  of  the  person  to  whom  it  is 
issued  shall  be  entered  in  a  book  to  be  kept 
by  him  in  his  office  for  that  purpose.  By  a 
very  bad  custom,  the  chairman  of  the  board 
of  Henrico  has  been  in  the  habit  of  signing 
blank  warrants  and  trusting  them  to  the 
clerk,  to  be  filled  up,  signed  by  him  anp 
issued  to  the  county  creditor.  Although  a 
bona  fide  execution  of  this  trust  by  the  clerk 
(if  trust  it  can  be  called)  would  not  expose 
him  to  the  imputation  of  a  criminal  offence, 
however  illegal  the  custom  may  be,  there 
being  no  criminal  intent  in  the  case,  yet 
certainly  he  is  not  authorized  to  issue  a 
warrant  to  anybody  he  pleases,  whether  a 
county   creditor   or   not;  and   if  he  fraudu- 
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lently  issue  a  warrant  to  a  person  not  a 
county  creditor,  with  intent  to  deceive,  he 
is  guilty  of  forgery ;  and  if  he  obtain  money 
or  other  valuable  thing  by  means  of  such  a 
paper,  he  is  guilty  of  obtaining  the  same 
by  false  pretences,  and  is  by  law  deemed 
guilty  of  the  larceny  thereof.  To  fill  up, 
with  a  fraudulent  intent  to  deceive,  such  a 
blank  paper,  entrusted  to  him  for  a  different 
purpose  as  aforesaid,  is  as  much  a  forgery 
as  if  the  whole  paper  had  been  forged  and 
fabricated.  That  the  paper  in  this  case 
was  issued  to  a  person  who  had  been  a  county 
creditor  makes  no  difference.  He  had  pre- 
viously sold  and  assigned  to  others  all  that 
was  due  him  by  the  county,  and  was  then 
no  longer  a  county  creditor.  He  stood  as 
if  a  dollar  had  never  been  due  him  by 

596  the  county.     He  knew  that  such  *was 
his  condition ;  and  knowing  that  fact, 

he  fraudulently  filled  up,  negotiated  and 
sold  this  paper,  pretending  that  it  was  a 
true  and  genuine  county  warrant  upon  a 
sure  and  adequate  fund  for  its  payment, 
and  that  in  due  time  and  in  due  and  regular 
course  of  such  proceedings,  it  would  cer- 
tainly be  paid  by  the  county  treasurer;  and 
by  these  means  he  obtained  the  check  in 
question.  If  these  be  the  facts,  as  the  evi- 
dence tends  to  prove  them  to  be,  and  as 
they  may  be  consistently  with  the  first  in- 
struction asked  for,  did  he  not  obtain  the 
check  by  false  pretences?  Bven  if  this  pre- 
tended warrant  can  ever  be  of  any  avail  for 
any  purpose,  in  any  future  controversy 
about  the  fund  which  was  due  to  the  accused 
out  of  the  county  levy,  certainly  he  will 
have  obtained  the  check  by  false  pretences; 
for  certainly  he  never  would  have  obtained 
it  if  he  had  not  fraudulently  misrepresented 
the  facts  with  intent  to  deceive.  The  most 
that  can  be  said  (if  that  much  can  be  said) 
of  these  supposed  warrants,  or  any  of  them, 
is,  that  they,  or  such  of  them  as  were  drawn 
while  there  was  any  fund  to  be  drawn  upon, 
may  be  regarded  as  equitable  assignments, 
binding  in  equity  the  fund  on  which  they 
are  drawn  in  the  order  in  which  they  were 
given.  Prior  in  tempore,  prior  in  jure. 
But  those  which  were  drawn  after  the  fund 
was  exhausted  by  prior  warrants,  and  when 
it  was  well  known  to  the  accused  to  have 
been  so  exhausted,  are  absolutely  null  and 
void  for  any  purpose.  They  are,  then, 
fabrications  and  forgeries. 

In  no  view  of  the  case  therefore  did  the 
court  err  in  refusing  to  give  the  first  in- 
struction. 

The  second  and  fourth  instructions  asked 
for  by  the  accused  were  given,  and  there  is 
of  course  no  question  as  to  them. 

The  third  instruction   asked   for  was  also 

given,    but    with    an   addition    which    was 

excepted   to.      I    think   that   addition 

597  *was  clearly  right,  and  as  we  all  think 
so  I  will  say  no   more  on  the  subject. 

The  fifth  instruction  was  refused,  and 
rightly  so;  but  as  this  is  not  complained  of 
as  an  error  by  the  accused,  I  will  take  no 
further  notice  of  it. 

The  sixth  instruction  was  refused  and 
that  is  complained  of  as   error.     It  presents 


the  question  whether  the  check  being  de- 
scribed in  the  indictment  as  endorsed  by 
Newburn,  to  whose  order  it  was  payable, 
and  the  evidence  being  that  it  was  not  en- 
dorsed by  Newburn  when  it  was  handed  to 
him  by  White,  but  was  so  endorsed  after- 
wards; that  is  a  fatal  variance. 
I  do  not  think  it  is,  for  two  reasons : 
First.  The  law  of  larceny  does  not  require 
a  minute  description  of  the  property  stolen. 
The  general  rule  is  that  it  should  be  de- 
scribed with  such  a  certainty  as  will  enable 
the  jury  to  decide  whether  the  chattel  proved 
to  have  been  stolen  is  the  very  same  with 
that  upon  which  the  indictment  was  founded, 
and  show  judicially  to  the  court  that  it 
could  have  been  the  subject  matter  of  the 
offence  charged,  and  enable  the  defendant 
to  plead  his  acquittal  or  conviction  to  a 
subsequent  indictment  relating  to  the  same 
chattel.  2  Russ.  on  Crimes,  107.  It  is  gen- 
erally sufficient  in  an  indictment  to  describe 
a  matter  made  a  subject  of  larceny  by  stat- 
ute in  the  words  in  which  it  is  described  by 
the  statute.  Id.  110.  To  be  sure,  if  an  in- 
dictment profess  to  set  out  a  writing  in 
haec  verba,  it  ought  generally  to  be  truly 
set  out.  But  here  the  check  was  not  intended 
to  be  set  out,  nor  was  it  necessary.  It  is 
merely  described  by  certain  marks,  and  the 
question  is,  whether  the  description  is  suffi- 
cient for  the  purpose  of  identity,  notwith- 
standing there  may  have  been  a  misdescrip- 
tion in  the  respect  mentioned.  Nobody  can 
doubt  the  fact  of  identity  in  this  case  be- 
tween the  check  proved  and  the  check 
598  charged  to  have  *been  stolen.  It  is 
described  in  the  indictment,  and  truly 
described,  by  stating  the  name  of  the 
drawer,  the  place  and  time  at  which  it  was 
dated,  the  bank  on  which  it  was  drawn,  the 
amount  for  which  it  was  drawn,  the  person 
to  whom  or  to  whose  order  it  was  made  pay- 
able, and  the  person  to  whom  it  belonged. 
It  is  further  described  as  **endorsed,  £^dward 
B.  Newburn."  It  appears  that  this  endorse- 
ment was  not  upon  the  check  when  it  was 
handed  to  Newburn  by  Dr.  White,  but  was 
put  there  afterwards.  When  it  was  put 
there,  whether  in  Dr.  White's  presence  or 
not,  does  not  appear.  It  was  certainly  put 
there  very  soon  thereafter,  and  before  the 
money  was  drawn.  It  was  of  necessity  put 
there  as  a  means  of  getting  the  money, 
and  Dr.  White  created  that  necessity  by 
making  the  check  payable  to  order.  The 
question  then  is,  whether  this  is  a  fatal 
variance?  I  think  not.  I  think  the  maxim 
here  applies  ^^falsa  demonstratio  non 
nocet." 

But,  secondly,  I  think  there  is  a  better 
answer  still;  which  is,  that  Dr.  White  was 
not  deprived  of  the  title  or  possession  of  his 
property  in  law  by  its  being  stolen  from 
him;  that  both  title  and  possession  contin- 
ued thereafter  in  him,  so  long  as  it  was 
held  by  the  chief  or  his  agent ;  that  during 
all  that  period  there  was  a  continual  repe- 
tition of  the  larceny,  in  contemplation  of 
law ;  that  the  legal  title  and  possession  of 
Dr.  White  were  not  determined  by  the  en- 
dorsement of  the   check   by   Newburn ;  and 
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that,  therefore,  the  check  must  be  deemed 
to  have  been  stolen,  taken  and  carried  away, 
as  well  after  as  before  it  was  endorsed  by 
Newbum.  And  so  there  was  no  variance. 
The  only  remaining  question  to  be  consid- 
ered in  this  case,  if  any,  must  arise  under 
the  second  bill  of  exceptions ;  which  was  to 
the  opinion  of  the  court  overruling  the  mo- 
tion for  a  new  trial.      I  have  already 

599  considered  *all  the  questions  raised  by 
the  counsel  of  the  accused  under  that 

bill  of  exceptions.  One  or  two  questions 
were,  however,  suggested  on  the  bench,  and 
one  of  them  by  myself,  in  the  course  of  the 
argument,  which  ought  perhaps  to  be  no- 
ticed. 

First.  It  was  suggested  that  the  object  of 
the  accused  was  to  obtain  money,  and  not 
a  check ;  that  he  gave  no  authority  to  New- 
bum  to  obtain  a  check;  indeed,  that  he 
gave  no  authority  at  all  to  Newburn,  to 
obtain  either  money  or  a  check;  but  only 
gave  authority  to  Quarles  to  obtain  money 
by  a  sale  of  the  pretended  warrant.  To 
this  suggestion  the  answer  is,  that  the  au- 
thority given  to  Quarles,  to  obtain  money 
by  a  sale  of  the  warrant,  was  an  authority 
to  sell  it  and  to  obtain  the  money  in  the 
usual  manner  in  such  cases;  and  the  em- 
ployment of  Newburn  as  a  sub-agent  by 
Quarles,  and  the  receipt  of  the  money  by 
Newburn,  by  the  means  of  a  check,  were 
Tvithin  the  scope  of  the  power  conferred  by 
the  accused.  If  it  was  larceny  to  obtain 
the  money,  it  was  equally  larceny  to  obtain 
the  check,  which  was  received  as  an  equiv- 
alent for  the  money,  according  to  the  uni- 
versal custom  in  such  cases,  and  was  the 
usual  and  proper  means  of  obtaining  the 
money. 

Secondly.  It  is  suggested  that  the  check 
was  not  White's  and  could  not  have  been 
recovered  by  him  of  Newburn,  who  at  least 
had  a  lien  upon  it  for  his  commission,  as 
also  had  Quarles.  To  this  suggestion  there 
are  several  sufficient  answers:  first,  neither 
of  them  could  have  had  any  claim  to  com- 
mission on  a  check  obtained  by  them  or 
their  principal  by  false  pretences ;  secondly, 
even  supposing  they  had  such  a  claim,  the 
general  property  and  right  of  possession  of 
the  check  was  in  White,  subject  only  to  « 
lien  or  charge  for  commission,  and  he  could 
therefore  be  properly  stated  as  the  owner 
in  the  indictment;  and,    thirdlv,    the 

600  Code,  ch.  207,    \   8,    provides  that  *in 
such  a  case  as  this  it  shall  be  sufficient 

to  prove  that  when  the  offence  was  com- 
mitted the  actual  or  constructive  possession, 
or  a  general  or  special  property  in  the  whole 
or  any  part  of  the  subject  of  the  offence, 
was  in  the  person  alleged  in  the  indictment 
to  be  the  owner  thereof. 

Thirdly.  It  does  not  certainly  appear 
from  the  record,  in  what  precise  order  the 
supposed  warrants  were  sold  and  assigned 
by  the  accused;  and,  therefore,  it  may  not 
certainly  appear  that  before  the  check  was 
obtained  he  had  sold  and  assigned  warrants 
to  the  full  amount  of  what  was  due  him  by 
the  county.  I  confess  I  had  some  doubt  at 
first  upon  this  question ;  but,  on  further  re- 


flection, I  am  decidedly  of  opinion,  that  the 
jury  having  found  a  verdict  against  the 
accused,  with  which  the  court  of  trial  was 
satisfied,  the  appellate  court  ought  not  to 
reverse  the  judgment  because  the  verdict 
was  contrary  to  evidence  in  that  respect. 
All  the  supposed  warrants  and  the  holders 
of  them  were  before  the  jury,  and  nothing 
would  have  been  easier,  I  suppose,  than  to 
have  shown  the  order  in  which  the  sales 
were  made.  That  the  learned  counsel  of 
the  accused  raised  no  question  of  that  kind, 
but  on  the  contrary  raised  the  question 
which  his  first  instruction  presents,  shows 
clearly  that  no  such  question  as  the  former 
cotild  be  raised  on  the  facts  of  the  case. 

Upon  the  whole  I  think  there  is  no  error 
in  the  judgment,  and  that  it  ought  to  be 
affirmed ;  but  as  the  other  judges  think 
otherwise,  it  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial  to  be  had 
thereon. 

Anderson  and  Staples,  Js.,  concurred  in 
the  opinion  of  Christian,  J. 

Bouldin,  J.,  concurred  in  the  opinion  that 
the  offence  might  be  prosecuted  under  the 
indictment.  He  also  concurred  in  the  opin- 
ion of  Christian,  J.,  as  to  the  refusal 
601  *of  the  first  instruction,  and  thought 
that  the  court  below  erred  in  refusing 
to  give  the  sixth  instruction.  The  allegata 
probata  must  be  the  same.  He  referred  to 
Johnson's  case,  supra.  Here  there  is  no 
proof  that  Anable  ever  saw  this  check,  or 
had  any  connection  with  it.  There  was 
an  agent  and  sub-agent,  and  the  latter  was 
only  the  agent  of  the  former,  not  of  Anable. 

Judgment  reversed. 


602       *Cpaft  V.  The  Commonwealth. 

November  Term,  1873,  Ricbmond. 

I.  Prosecution  for  Felony.*— Wb ere  a  prisoner  has  been 
convicted  of  a  felony,  and  a  new  trial  is  granted 
him,  the  court  may  proceed  to  try  him  at  the  same 
term,  against  his  consent 

a.  Same— Copy  of  Indictment.— If  a  prisoner  receives 
a  copy  of  the  Indictment  and  of  the  list  of  jurors, 
at  any  time  before  the  trial  is  commenced,  though 
not  until  the  case  is  called,  it  would  be  proper  to 
srive  the  prisoner  a  reasonable  time  to  examine  the 
indictment  and  the  list  of  jurors,  if  he  asks  it;  but 
it  is  not  a  g-round  for  continuing  the  cause  until  the 
next  term  of  the  court. 

3.  Same— Venire  Fadas.— In  directing  jurors  to  be 
summoned  from  another  county,  the  court  may 
make  an  order  directing  its  officer  to  summon 
them,  or  may  direct  the  clerk  to  issue  a  venire  facias, 
requirinsr  the  officer  to  summon  them. 

4.  Same— 5ame— Deputy.— Durinsr  the  recess  of  the 
Corporation  court,  the  sergeant  appoints  a  deputy 

^Prosecution  for  Felony- Proceedings.— See  Law- 
rence V.  Ck)m.,  81  Va.  484  and  Prince  v.  Com.,  80  Va. 
SSI,  15  S.  E.  Rep.  863,  citing  the  principal  case.  See 
also,  Briggs  v.  Com.,  82  Va.  564,  and  Poind exter  v. 
Com.,  S3  Gratt  766,  and  note.  See  also,  monogrraphtc 
note  on  "Autrefois  Acquit"  appended  to  Pajfe  v. 
Com.,  26 Gratt.  948,  and  monographic  noteon  "Contin- 
uances" appended  to  Harman  v.  Howe,  27  Gratt.  676. 
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witbout  the  consent  In  writing  of  the  judsre  of  the 
court;  but  the  deputy  takes  the  oath  of  office 
before  the  judfre.  which  Is  In  writing  and  slfimed  by 
the  deputy,  and  was  certified  in  writing  by  the 
Judsre.  This  Is  a  sufficient  consent  in  writing-  by 
the  Judffe.  and  the  deputy  has  authority  to  execute 
a  writ  of  venire  fada^,  directed  to  his  principal. 

5/  SMBe— Same.— A  Corporation  court  has  authority 
to  direct  jurors  to  be  summoned  from  without  the 
limits  of  the  corporation,  for  the  trial  of  a  prisoner 
Indicted  in  that  court  when  an  Impartialjury  can- 
not be  obtained  within  the  corporation. 

6.  Saom— Same.— In  the  sense  of  the  law  all  parts  of 
the  adjoining  county,  outside  of  the  limits  of  a 

corporation.  Is  remote  from  the  place  where 
603      *the  offence  is  alleged  to  be  committed,  if  Itis 
alleged  to  be  committed  within  the  limits  of 
the  corporation. 

7.  Same— Same— Objection.— Where  Jurors  are  di- 
rected to  be  summoned  from  an  adjoining  county, 
and  it  appeared  that  one  of  the  panel  had  been 
summoned  by  mistake  or  misapprehension  of  the 
law  or  otherwise,  from  a  place  near  to  instead  of 
remote  from  the  yiclnage,  the  objection,  if  valid, 
Instead  of  being  made  to  the  array  of  Jurors, 
should  be  made  to  the  individual  Juror  so  sum- 
moned. 

8.  Same— Same.— If  a  person  has  the  constitutional 
qualifications  of  a  voter,  though  he  has  not  been 
resristered  and  has  not  voted,  he  is  a  qualified 
Juror. 

9.  Same— Same— Statement  by  Attorney.— Upon  the 
trial  of  a  prisoner  for  murder,  before  the  intro- 
duction of  the  evidence  is  commenced,  the  attorney 
for  the  Commonweal th  may,  with  the  permission 
of  the  court  and  under  its  supervision,  make  a 
statement  to  the  Jury  touching  the  several  grades 
of  homicide,  and  the  law  in  reference  thereto. 

At  the  April  term  1873  of  the  Corporation 
court  of  Danville,  Christopher  Craft  was 
indicted  for  the  murder  of  William  JeflFries. 
At  that  term  of  the  court  his  case  was  con- 
tinued, on  his  motion,  to  the  July  term, 
and  at  the  July  term,  on  the  motion  of  the 
attorney  for  the  Commonwealth,  it  was 
continued  until  Aug-ust.  At  the  Aug^ust 
term  of  the  court  the  prisoner  was  tried  and 
found  guilty  by  the  jury  of  murder  in  the 
first  degree,  but  the  court,  on  his  motion, 
set  aside  the  verdict  and  granted  him  a  new 
trial,  to  be  had  at  the  same  term  of  the 
court.  To  the  opinion  of  the  court  ordering 
a  new  trial  at  the  same  term  of  the  court 
the  prisoner  excepted.  This  is  his  first  ex- 
ception. 

The  new  trial  of  the  prisoner  was  granted 
on  Wednesday  the  6th  of  August,  and  on 
the  next  day  the  court  made  an  order  that 
a  writ  of  venire  facias  be  issued,  directing 
the  sergeant  of  the  town  of  Danville  to 
summon  from  the  body  of  the  county  of 
Pittsylvania,  (which  ia  the  county  in 
which  the  town  of  Danville  is  situ- 
604  ated, )  *twenty-four  lawfully  qualified 
jurors  to  appear  at  the  court  at  10 
o'clock  Tuesday  morning  next,  to  recognize 
on  their  oaths  whether  the  said  Christopher 
Craft  be  giiilty  of  the  murder  whereof  he 
stands  indicted. 

On  the  calling  of  the  cause  on  Tuesday 
the  12th  of  August,  for  a  new  trial,  in  pur- 


suance of  the  order  of  the  court,  the  pris- 
oner, by  counsel,  moved  the  court  for  9. 
continuance  of  the  cause : 

First.  Upon  the  ground  that  the  case  had 
been  once  tried  during  the  present  term  of 
the  court. 

Second.  That  the  prisoner  had  not  been 
furnished  with  a  copy  of  the  indictment 
and  the  list  of  the  jurors,  though  he  had 
demanded  them  in  writing  on  the  7th. 

The  proof  was  that  he  did  hand  to  the 
clerk  a  written  demand  for  a  copy  of  the 
indictment  and  of  the  venire  facias,  and  a 
list  of  the  venire  summoned  to  try  him,  in 
the  court-house  on  the  7th,  when  he  was  told 
by  the  clerk  that  he  could  furnish  him  with 
a  copy  of  the  indictment,  but  that  the  list 
of  jurors  had  not  been  returned  to  him,  and 
that  the  writ  of  venire  facias,  which  had 
been  issued  for  them,  was  not  returnable 
until  Tuesday  the  12th  of  August,  the  day 
designated  for  the  trial:  and  the  prisoner 
made  no  further  application  for  the  copies. 
The  writ,  with  the  return  thereon,  was  not 
returned  to  the  clerk  until  on  the  morning 
of  Tuesday  after  the  court  had  been  con- 
vened. 

But  as  the  trial  had  not  been  commenced 
when  the  motion  was  made,  the  court  di- 
rected the  clerk  to  copy  the  indictment  and 
a  list  of  the  jurors  and  present  them  to  the 
prisoner ;  which  being  done,  the  motion  for 
a  continuance  was  overruled:  and  the  pris- 
oner again  excepted.  This  is  his  second 
exception. 

After  the  clerk  had  furnished  the  prisoner 

with  a  copy  of  the   indictment  and  of 

60S      a    list   of    the   jurors,    the   *prisoner 

moved  the  court   to  quash  the  writ  of 

venire    facias,    and    to    quash    the    return 

thereon : 

First.  To  quash  the  venire  facias,  upon 
the  ground  that  the  law  does  not  authorize 
the  clerk  to  issue  a  venire  facias  except  for 
the  summoning  of  venire  men  from  the 
qualified  jurors  of  the  county;  and  this 
venire  facias  is  issued  by  the  clerk  of  the 
Corporation  court  of  Danville  to  the  ser- 
geant of  the  town  of  the  Danville,  directing 
him  to  summon  twenty-four  qualified  jurors 
from  the  body  of  the  county  of  Pittsylvania. 

Second.  To  quash  the  return  upon  the  said 
writ,  upon  the  ground  that  J.  C.  Thornton, 
who  summoned  the  jury,  was  not  the  legally 
constituted  deputy  of  W.  BJ.  Boisseau,  ser- 
geant, and  therefore  had  no  legal  right  to 
execute  said  writ.  The  proof  was,  that  on 
Saturday  the  8th  of  August,  the  court  not 
sitting  on  that  day,  Boisseau,  without  the 
written  consent  of  the  judge  of  the  Corpo- 
ration court  of  Danville,  appointed  J.  C. 
Thornton  one  of  his  deputies,  and  on  that 
day  Thornton  took  the  oaths  of  office  before 
H.  W.  Flournoy,  the  judge  of  the  corpora- 
tion court.  The  court  overruled  the  motion ; 
and  the  prisoner  again  excepted.  This  is 
his  third  exception. 

On  the  calling  of  the  cause  on  the  12th  of 
August,  after  the  venire  summoned  to  try 
the  same  had  been  convened,  and  before 
they  had  been  sworn  on  their  voir  dire,  the 
prisoner,  by  counsel,  challenged   the  whole 
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array,  and  excepted  to  the  whole  panel,  and 
asked  that  the  same  and  the  writ  of  venire 
facias  and  the  return  thereon  be  quashed, 
for  the  following  reasons,  to  wit: 

First.  For  the  reason  that  J.  C.  Thornton 
was  not  and  is  not  a  properly  constituted 
deputy  of  W.  £^.  Boisseau,  serg-eant,  and 
had  no  legal  authority  to  summon  jurors  or 
veniremen. 

Second.  That  the  clerk  had  no  authority 
to  issue  a  writ  ctf  venire  facias,  direct- 
ing    that    veniremen    or     jurors    be 

606  ^summoned   from   the  county  or  from 
anywhere,    except  the   corporation  of 

Danville. 

Third.  For  the  reason  that  the  Corpora- 
tion court  has  no  authority  to  summon 
jurors,  except  from  the  corporation  over 
which  it  has  iurisdiction. 

Fourth.  That  even  if  there  had  been  au- 
thority in  the  court  to  direct  that  a  jury  be 
jwrocured  from  the  county  of  Pittsylvania, 
and  the  writ  of  venire  facias  had  properly 
issued  and  had  been  properly  served  by  a 
legally  constituted  officer,  it  was  the  duty 
of  such  officer,  under  and  in  pursuance  of 
the  writ,  to  have  summoned  men  residing 
remote  from  the  scene  of  the  alleged  mur- 
der; which  has  not  been  done. 

The  proof  upon  the  first  ground  stated  has 
been  given  under  a  previous  exception. 
Upon  the  fourth  ground  it  was  proved  that 
one  of  the  jurors  summoned  lived  about 
half  a  mile  outside  of  the  corporate  limits, 
another  about  a  mile,  and  four  others  lived 
from  two  to  three  miles  beyond  these  limits. 
The  court  overruled  the  motion;  and  the 
plaintiff  again  excepted.  This  is  his  fourth 
exception. 

On  the  same  12th  of  August,  and  before 
the  jury  was  sworn  for  the  trial  of  the 
cause,  the  prisoner  moved  the  court  for  a 
change  of  venue,  upon  the  ground  that  an 
impartial  jury  for  the  trial  of  the  same 
could  not  be  obtained  in  the  town  of  Dan- 
ville. And,  thereupon,  W.  £^.  Boisseau, 
the  sergeant  of  the  town,  being  sworn, 
stated  that  an  unprejudiced  jury,  or  one 
whose  minds  had  not  been  made  up  touching 
the  guilt  or  innocence  of  the  prisoner,  could 
not',  in  his  opinion,  be  obtained  from  the 
qualified  jurors  within  the  corporation  of 
Danville.  But  the  court  being  of  opinion 
that  it  was  not  confined  to  the  corporation 
of  Danville  for  the  selection  of  jurors,  and 
had  the  right  to  send  to  another  county  or 
corporation  to  obtain  jurors  for  the  trial 

607  of  the    cause,    overruled   the  *motion; 
and  the  prisoner  again  excepted.     This 

is  his  fifth  exception. 

After  the  calling  of  the  cause,  and  when 
the  veniremen  who  had  been  summoned  for 
its  trial  were  being  examined  on  their  voir 
dire,  one  of  them,  J.  W.  Lee,  stated  that 
he  was  over  twenty -one  years  of  age,  and 
that  he  had  been  a  citizen  of  Virginia  and 
the  county  of  Pittsylvania  for  three  years, 
long  enough  to  entitle  him  to  register  as  a 
voter  therein,  but  that  he  had  never  regis- 
tered as  a  voter,  nor  voted  there.  Where- 
upon the  prisoner,  by  counsel,  challenged 
the  said  J.  W.  Lee,  and   asked   the  court  to 


exclude  him  from  the  panel,  upon  the 
ground  that  he  was  not  a  qualified  voter, 
and  therefore  not  a  legal  juror.  But  the 
court  overruled  the  motion ;  and  the  pris- 
oner again  excepted.  This  is  his  sixth  ex- 
ception. 

After  the  jury  had  been  sworn  and  charged 
b^  the  clerk  as  to  the  law  touching  the  in- 
dictment, the  commonwealth's  attorney 
asked  leave  of  the  court  to  make  a  state- 
ment to  the  jury  touching  the  several  grades 
of  homicide  and  the  law  in  reference  thereto. 
To  this  the  prisoner,  by  his  counsel,  ob- 
jected, on  the  ground  that  it  was  the  office 
of  the  clerk,  in  the  trial  of  felonies ;  and 
that  any  statement  made  by  the  attorney, 
at  that  stage  of  the  case,  would  be  a  partial 
argument  of  the  cause  before  the  evidence 
had  been  adduced,  and  calculated  to  preju- 
dice the  jurors  against  the  prisoner's  case, 
and  thereby  endanger  the  impartiality  of 
the  trial.  But  the  court  overruled  the  ob- 
jection and  permitted  the  commonwealth's 
attorney  to  make  his  statement;  and  the 
prisoner  again  excepted.  This  is  his  sev- 
enth exception. 

The   jury   found  the   ]>risoner  guilty   of 
murder  in   the   first  degree;  and   the 
608      court  thereupon  sentenced  him  to  *be 
hung.     From  this  judgment  the  pris- 
oner obtained  a  writ  of  error   from  a  judge 
of  this  court. 

George  C.  Cabell,  for  the  prisoner. 

The  Attorney-General,  for  the  Common- 
wealth. 

Bouldin,  J.,  delivered  the  opinion  of  the 
court. 

The  first  error  assigned  in  this  case  is, 
that  the  court,  after  setting  aside  the  verdict 
of  the  jury  and  awarding  the  prisoner  a 
new  trial,  should  not  have  again  put  him 
on  his  trial  at  the   same  term  of  the  court. 

It  is  not  pretended  that  there  is  any  law 
requiring,  or  even  authorizing,  a  continu- 
ance of  the  case,  under  such  circumstances, 
until  the  next  term  of  the  court,  if  in  the 
opinion  of  the  court  it  may  be  convenient 
or  expedient  to  try  the  case  at  the  same 
term.  On  the  contrary,  by  the  policy  of 
our  laws,  by  which  criminal  cases  are  al- 
ways deemed  privileged,  and  by  the  provi- 
sions of  the  tenth  section  of  the  bill  of 
rights,  which  guarantees  to  the  accused  a 
speedy  trial  by  jury,  it  would  seem  manifest 
that  the  court  is  not  only  authorized,  but 
that  it  is  its  duty  to  proceed  with  the  trial 
at  the  same  term,  if  justified  by  the  state 
of  the  docket ;  and  of  this  the  court  is  the 
proper  and  only  judge.  We  are  of  opinion, 
therefore,  that  there  was  no  error  in  setting 
down  the  case  for  trial  at  the  same  term. 

The  second  error  assigned  is,  the  refusal 
of  the  court  to  grant  the  accused  a  contin- 
uance of  the  cause. 

This  was  asked  on  two  grounds: 
The  first  ground  was,  that  it  was  unusual 
to  hurry  the  accused    into   trial  at  the  term 
of    the    court    at  which    there   had    already 
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been    a   trial   of   his   cause.     This  is 

609  ^substantially    the    question    already 
disposed  of  under  the  first  assignment 

of  error.  There  being-  not  even  a  sugges- 
tion that  any  witness  was  absent,  or  that 
by  delay  any  additional  testimony  on  be- 
half of  the  accused  could  be  produced,  we 
think'  that  the  reason  assigned  was  no 
ground  for  a  continuance. 

The  next  ground  was,  that  the  accused 
had  called  for  a  copy  of  the  indictment 
against  him  and  a  list  of  the  jurors  sum- 
moned to  try  him,  which  he  did  not  receive 
until  ^e  was  set  to  the  bar  on  the  day  of 
the  commencement  of  his  trial.  We  think 
there  was  no  error  in  refusing  to  grant  a 
continuance  for  this  reason.  It  is  certainly 
true  that  the  law  entitles  the  accused  to  a 
copy  of  the  indictment  a^d  a  list  of  the 
persons  summoned  as  jurors  to  try  him,  but 
it  prescribes  no  time  in  which  this  shall  be 
furnished. .  It  was  in  fact  furnished  in  this 
case  before  his  trial  commenced.  He  needed 
no  time  to  understand  the  indictment,  for 
he  had  already,  and  at  the  same  term,  been 
tried  on  that  indictment.  The  list  of  jurors 
was  placed  in  his  hands  before  the  trial 
commenced,  and  the  court  doubtless  did  al- 
low him,  or  if  asked  would  have  allowed 
him,  a  reasonable  time  to  examine  it. 
Whether  that  reasonable  time  should  have 
been  one  day  or  less  is  a  question  not  before 
us,  because  no  such  motion  was  made  to 
the  court  below.  The  motion  was,  not  for 
this  reasonable  delay  to  examine  the  list, 
but  for  a  continuance  of  the  cause  until  the 
next  term;  and  this  court  is  of  opinion  that 
the  motion  was  properly  overruled. 

The  next  assignment  of  error  is,  to  the 
refusal  of  the  court  below  to  quash  the 
venire  facias  issued  in  the  cause,  and 
the  return  thereon. 

The  first  reason  assigned  for  quashing 
the  venire  facias  is,  that  it  was  defect- 
ive and  not  issued  in  accordance    with 

610  *the    statute.     That   in   this   case,  in 
which  jurors  were  wanted  from  beyond 

the  limits  of  the  corporation,  and  beyond 
the  ordinary  jurisdiction  of  the  court,  they 
should  have  been  brought  or  summoned  not 
by  venire  facias  but  by  order  of  the  court ; 
and  to  sustain  this  objection  reference  is 
made  to  Sess.  Acts  187l-'2,  p.  34,  \  10. 
That  act  provides  that  '4n  a  criminal  case 
in  any  court,  if  qualified  jurors  not  exempt 
from  serving  cannot  be  conveniently  found 
in  the  county  or  corporation  in  which  the 
trial  is  to  be,  the  court  may  cause  so  many 
as  may  be  necessary  of  such  jurors  to  be 
summoned  from  any  other  county  or  corpo- 
ration by  the  sheriff  or  sergeant  thereof,  or 
by  its  own  officer.'*  It  will  be  seen  that 
nothing  is  said  in  the  act  about  the  form  of 
process  by  and  under  which  the  jurors 
aforesaid  shall  be  summoned — ^whether  by 
venire  facias  or  a  simple  summons.  All 
that  the  act  requires  is,  that  the  judge  shall 
cause  them  to  be  summoned ;  leaving  it  to 
his  discretion  entirely  how  they  are  to  be 
summoned. 

In  this  case  the  court  entered  a  formal 
order  in  the   cause,    directing   the   clerk  to 


issue  a  venire  facias,  requiring  the  sergeant 
of  the  corporation  to  summon  from  the  body 
of  the  county  of  Pitts3''lvania  twenty-four 
lawfully  qualified  jurors,  &c. ,  &c. ;  and 
under  this  order  the  clerk  issued  the  very 
process  ordered  by  the  court.  The  statute 
required  the  court  to  cause  the  jurors  to  be 
summoned.  The  court  did  cause  them  to 
be  summoned  by  venire  facias,  and  they 
obeyed  the  summons.  We  can  see  no  vio- 
lation of  law  in  this  proceeding.  On  the 
contrary,  the  object  of  tfie  law  is  fully  and 
in  terms  accomplished  by  it.  The  fact  that 
the  clerk  may,  and  indeed  must,  without 
formal  order  of  court,  issue  writs  of  venire 
facias  within  his  county  or  corporation  in 
proper  cases,  certainly  cannot  have  the 
effect  of  rendering  illegal  such  a  writ 

611  *when  issued  by   the  clerk  to  another 
county  or  corporation,  under  the  direct 

authority  and  express  order  of  the  court,  in 
a  proper  case  for  such  order. 

This  court  is  of  opinion  that  there  was 
no  error  in  the  refusal  of  the  court  below  to 
quash  the  venire  facias  for  the  reason  stated. 

Kor  did  that  court  err  in  refusing  to  quash 
the  return  and  writ  for  the  reason  secondly 
assigned,  viz :  that  the  judge  had  not  given 
his  consent  in  writing  to  the  appointment 
of  the  deputy  who  executed  and  returned 
the  writ. 

That  deputy  appeared  before  the  judge  of 
the  court  during  the  recess  of  the  court, 
and  took  the  oath  of  office,  which  was  in 
writing,  was  subscribed  by  the  deputy,  and 
was  certified  in  writing  by  the  judge  him- 
self. This  was  regarded  by  the  judge  as  a 
sufficient  consent  in  writing  on  his  part  to 
the  appointment  of  the  deputy ;  and  this 
court  concurs  in  that  opinion. 

The  fourth  assignment  of  error  is,  that 
'^the  court  erred  in  not  sustaining  the  pris- 
oner's challenge  to  the  array  of  jurors,*'  for 
reasons  set  forth  in  his  fourth  bill  of  ex- 
ceptions. 

The  first  and  second  reasons  assigned  in 
this  bill  of  exceptions  have  been  already 
disposed  of  in  considering  the  third  assign- 
ment of  error. 

The  third  reason  assigned  presents  greater 
difficulty  and  deserves  a  more  serious  con- 
sideration. It  is  that  the  Corporation  court 
of  Danville  has  no  power  to  summon  a  jury 
from  beyond  the  limits  of  the  corporation 
in  a  criminal  prosecution.  The  power  in  a 
criminal  case  to  summon  a  jury  from  beyond 
the  limits  of  the  county  or  corporation  is 
confined,  it  is  contended,  by  the  amended 
act  of  February  11th  1873,  Sess.  Acts  '72-3, 
chap.  97,  p.  80,  to  the  Circuit  courts  alone. 
The  power  referred  to  prior  to  that  amended 
act  had  been  conferred  on  **any  court**  in  a 
criminal   case,    and   thus   clearly  em- 

612  braced  Corporation  *courts.     It  is  true 
that  the  tenth   section  of  the  Code  of 

1860,  which  conferred  the  power,  as  amended 
by  the  act  aforesaid  of  February  11,  1873, 
strikes  out  the  words  **any  court,**  and 
refers  in  terms  only  to  **Circuit  courts;" 
but  it  does  not  follow  as  a  necessary  conse- 
quence that  such  power  can  only  be  exer- 
cised   by    those    courts.      The    power    and 
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jurisdiction  of  Corporation  courts  generally, 
as  at  present  organized,  are  nowhere  pre- 
scribed and  defined  in  detail  by  separate 
express  legislation.  The  jurisdiction  of 
these  courts  has  been  generally  conferred, 
both  in  the  Constitution  of  the  State  and  in 
the  Acts  of  Assembly  under  that  Constitu- 
tion, by  reference  to  the  jurisdiction  of 
other  courts,  and  chiefly  of  the  Circuit 
courts,  without  stating  in  the  grant  of  ju- 
risdiction, otherwise  than  by  reference  as 
aforesaid,  what  that  jurisdiction  is,  except 
in  some  special  cases. 

Thus  the  14th  section  of  the  6th  article  of 
the  State  Constitution  provides  as  follows: 
**For  each  city  or  town  in  the  State  con- 
taining a  population  of  live  thousand,  shall 
be  elected  on  the  joint  vote  of  the  two  houses 
of  the  general  assembly,  one  city  judge, 
who  shall  hold  a  Corporation  or  Hustings 
court  of  said  city  or  town  as  often  and  as 
many  days  in  each  month  as  may  be  pre- 
scribed by  law,  with  similar  jurisdiction 
which  may  be  given  by  law  to  the  Circuit 
courts  of  this  State,"  &c.,  &c.  We  are  thus 
referred  by  the  Constitution  itself  to  the 
jurisdiction  **which  may  be  given  by  law 
to  the  Circuit  courts  of  the  State,**  for  the 
extent  and  character  of  jurisdiction  con- 
ferred on  the  Corporation  courts;  and  it 
would  seem  from  the  peculiar  terms  of  the 
Constitution,  that  it  was  the  purpose  of  the 
framers  that  whatever  jurisdiction  might, 
from  time  to  time,  be  conferred  on  the  Cir- 
cuit courts,  would,  ipso  facto,  attach  to  the 
Corporation  courts. 

In  prescribing  and  defining  the  jurisdic- 
tion of  the  Corporation  courts  under  this 
law,  we  find  that  the  legislature 
613  *ha8  pursued  the  same  course.  By 
the  act  of  April  2d,  1870,  * 'entitled  an 
act  to  prescribe  and  define  the  jurisdiction 
of  the  County  and  Corporation  courts  of 
this  Commonwealth,  and  the  times  and 
places  of  holding  the  same,'*  Sess.  Acts 
1870-71,  ch.  38,  {  7,  p.  36,  the  jurisdiction 
of  the  Corporation  courts  is  prescribed  and 
de€ned  as  follows : 

'*{  7.  The  several  Corporation  courts 
shall,  within  their  respective  limits,  have 
the  same  jurisdiction  as  the  Circuit  courts, 
and  the  same  jurisdiction  as  County  courts, 
over  all  offences  committed  within  their 
limits :  provided,  that  the  provisions  of  this 
section  shall  not  apply  to  the  courts  of  the 
city  of  Richmond.** 

And  by  the  act  of  May  19th,  1870,  Sess. 
Acts  1870-71,  ch.  %,  p.  117,  this  section 
was  so  amended  as  to  extend  the  jurisdic- 
tion of  Corporation  courts  by  the  addition 
of  the  following  words,  after  the  grant  to 
those  courts  of  the  criminal  jurisdiction  of 
the  County  courts,  viz:  ''and  also  jurisdic- 
tion in  all  other  cases  which  were  cogniza- 
ble by  the  former  Hustings  courts  of  the 
respective  cities,  under  the  laws  as  they 
existed  on  the  26th  day  of  January,  eighteen 
hundred  and  seventy.** 

These  are  the  provisions  under  which  the 
Corporation  courts,  except  that  of  the  city 
of  Richmond,  exercise  their  general  powers 
and  jurisdiction ;  and  it  will  be  seen,  as  we 


have  already  said,  that  their  general  juris- 
diction is  prescribed  and  defined,  not  by  a 
separate  enumeration  of  their  powers  and 
duties,  but  by  reference  to  the  jurisdiction 
of  other  courts.  When,  therefore,  in  a 
criminal  case,  we  wish  to  ascertain  what 
are  the  powers  and  duties  of  a  Corporation 
court,  (other  than  that  of  the  cit^'  of  Rich- 
mond,) we  are  referred  by  the  Constitution 
and  the  laws  to  the  jurisdiction  of  the  Cir- 
cuit courts;  to  the  powers  and  duties  of 
those  tribunals  in  such  case ;  and  the  same 
jurisdiction    precisely  is  conferred  on 

614  the  Corporation  •courts.     Jurisdiction 
is  defined  by  both  Bouvier  and  Burrill 

as  follows:  "Jurisdiction  is  a  power  con- 
stitutionally conferred  upon  a  court,  a 
single  judge  or  a  magistrate,  to  take  cog- 
nizance of  and  decide  causes  according  to 
law,  and  to  carry  their  sentence  into  ex- 
ecution;'* and  by  the  latter,  in  a  more  gen- 
eral sense,  '/power  or  right  to  exercise 
authority.**  The  power  and  authority  of 
the  Circuit  courts  of  the  State  in  a  criminal 
case — their  jurisdiction,  extends  to  and  em- 
braces the  power  and  duty  of  summoning, 
under  circumstances,  an  impartial  and  duly 
qualified  jury  from  beyond  the  limits  of  the 
county  or  corporation ;  and  this  being  a  most 
important  and  valuable  safeguard  to  an  im- 
partial trial,  as  well  on  the  part  of  the  pris- 
oner as  of  the  commonwealth,  we  can  see  no 
reason  in  favor  of  its  exercise  by  a  Circuit 
court  which  would  not  apply  a  fortiori  to 
the  Corporation  courts  when  exercising  the 
grave  functions  of  a  criminal  tribunal.  We 
say  a  fortiori,  because,  from  the  necessarily 
contracted  limits  of  such  corporations,  the 
necessity  for  the  exercise  of  this  wholesome 
power  must  more  readily  and  frequently 
arise  in  a  corporation  than  in  counties. 

As  the  exercise,  then,  of  the  power  in 
question  is  clearly  within  the  jurisdiction 
of  the  Circuit  courts,  and  the  same  juris- 
diction is  conferred  on  the  Corporation 
courts;  as  both  courts  have  in  such  cases 
the  same  power  and  authority,  we  do  not 
regard  it  a  dangerous  latitude  of  construc- 
tion to  hold  that  this  grave  and  important 
function,  although  conferred  in  terms  only 
on  the  Circuit  courts,  necessarily  follows 
the  jurisdiction  of  both  courts  in  the  cases 
to  which  it  applies.  To  hold  otherwise 
would  lead  to  strange  results.  In  the  town 
of  Danville,  as  in  other  cities  and  towns  of 
the  State,  there  is  both  a  Circuit  and  a 
Hustings  court,  both  having  the  same  crim- 
inal jurisdiction   and   bounded  by  the 

615  same  narrow  *territorial  limits;  yet,' 
under  the  rule  contended  for,  the  sin- 
gular anomaly  would  be  presented  of  one  of 
these  courts  exercising  this  wholesome  and 
conservative  pow^r,  whilst  under  identically 
the  same  circumstances  it  is  denied  to  the 
other.  We  would  be  reluctant  to  adopt  a 
conclusion  so  unreasonable. 

We  are  of  opinion,  therefore,  that  there  was 
no  error  in  ordering  the  venire  facias  to  the 
county  of  Pittsylvania,  and  that  the  chal- 
lenge to  the  array  of  jurors  for  that  cause 
was  properly  overruled.  Nor  do  we  think 
that  there  is  any  legal   validity  in   the  fur- 
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ther  objection  to  the  array  of  jurors,  that 
the  mandate  nf  the  writ  was  not  obeyed  by 
the  officer  who  executed  it ;  in  this,  that  the 
jurors  near  to  instead  of  remote  from  the 
vicinage  were  summoned.  The  objection 
is  not  sustained  in  point  of  fact.  The 
nearest  juror  to  the  scene  of  action  resided 
about  one-half  of  a  mile  beyond  the  corpo- 
rate limits  of  the  town  of  Danville.  This 
is  remote  from  the  vicinage.  In  the  eye  of 
the  law  the  entire  panel  was  summoned 
from  places  remote  from  the  vicinage.  It 
was  summoned  from  the  body  of  the  county 
of  Pittsylvania,  and  beyond  the  limits  of 
the  corporation ;  and  this,  in  law,  is  remote 
from  the  vicinage  of  the  alleged  crime. 
The  word  **remote,**  as  used  in  the  statute, 
is  a  relative  term.  What  would  be  *  *remote'  * 
from  the  vicinage  in  a  small  town  like 
Danville  would  be  near  the  vicinage  in  the 
country,  in  a  sparsely  settled  county.  In 
a  small  town  of  four  thousand  inhabitants 
it  would  rarely,  if  ever,  be  practicable  to 
summon  a  panel  from  a  distance  of  more 
than  one-half  of  a  mile  from  the  scene  of 
the  crime,  yet  the  law  implies  that  within 
such  corporation  a  qualified  jury  **remote" 
from  the  vicinage  may  be  secured ;  and  in 
point  of  fact  such  qualified  jury  was  secured 
in  this  very  case  within  the  limits  of  the 
town  of  Danville  on  the  first  trial  of  the 
case.  We  are  of  opinion  therefore  that 
616  *the  entire  panel  having  been  sum- 
moned from  the  body  of  the  county  of 
Pittsylvania,  and  beyond  the  limits  of  the 
corporsCtion,  was  legally  summoned. 

We  are  further  of  opinion,  that  had  one 
of  the  panel  been  summoned  by  mistake  or 
misapprehension  of  the  law,  or  otherwise, 
from  a  place  near  to  instead  of  remote  from 
the  vicinage,  the  objection,  if  valid,  instead 
of  being  made  to  the  array  of  jurors,  should 
have  been  made  to  the  individual  juror  so 
summoned.  The  challenge  to  the  array  of 
jurors  was  therefore  properly  overruled. 

5.  The  court  is  further  of  opinion  that 
there  was  no  error  in  the  refusal  of  the  court 
below,  on  the  motion  of  the  prisoner,  to 
change  the  venue.  The  fact  that  a  duly 
qualified  jury  was  promptly  and  readily  ob- 
tained from  the  county  of  Pittsylvania 
demonstrates  that  a  change  of  venue  was 
unnecessary. 

6.  Nor  did  the  court  err  in  refusing  to 
sustain  the  prisoner's  challenge  of  J.  W. 
L#ee  because  he  was  not  a  qualified  voter, 
and  therefore  not  a  juror  qualified  according 
to  law.  The  objection  to  the  juror  was  not 
that  he  did  not  possess  the  constitutional 
right  to  vote,  but  that  he  had  not  been  reg- 
istered, so  as  to  enable  him  to  exercise  his 
constitutional  franchise.  We  do  not  regard 
registration  as  one  of  the  qualifications  of 
a  voter,  but  merely  a  convenient  means  of 
ascertaining  who  is  entitled  to  vote.  It  is 
evidence  only  of  a  pre-existing  right,  which 
evidence  must,  under  the  registration  acts, 
exist  at  the  time  of  voting.  It  does  not 
confer,  but  is  merely  proof  of,  the  right. 
The  Constitution  confers  and  secures  that 
right  in  the  following  terms:  **Every  male 
citizen*'  (not  registered  male   citizen)  **of 


the  United  States,  twenty-one  years  old, 
who  shall  have  been  a  resident  of  this  State 
twelve  months  next  preceding  any  election, 
shall  be  entitled  to  vote  on  all  questions," 
&c. ,  &c. ,  excepting  only  idiots  and  lunatics, 
convicts,  and  persons  who  since  the 
617  adoption  of  *the  Constitution  may 
have  fought  a  duel  with  deadly  weap- 
ons, sent  or  accepted  a  challenge  to  fight 
with  such  weapons,  or  knowingly  conveyed 
a  challenge,  or  aided  or  assisted  in  any 
manner  in  fighting  a  duel.  In  this  list  of 
exceptions  non-registered  persons  are  not 
included.  The  juror  Lee  was  **entitled  to 
vote"  under  the  terms  of  the  Constitution; 
and  our  opinion  is,  that  the  court  did  not 
err  in  overruling  the  motion  to  exclude  him. 

The  last  error  assigned  was,  that  the 
commonwealth's  attorney  was  allowed  by 
the  court  to  make  a  statement  to  the  jury 
before  the  testimony  was  introduced, 
** touching  the  several  grades  of  homicide 
and  the  law  in  reference  thereto." 

This  statement  was  made  by  the  permis- 
sion and  under  the  control  of  the  court, 
and  there  is  no  suggestion  even  that  the 
law,  as  actually  stated  to  the  jury,  was  in- 
applicable, or  erroneously  or  improperly 
stated;  and  whilst  the  practice  is  unusual 
we  cannot  say,  tfius  guarded,  that  it  is  er- 
roneous. 

On  the  whole  case  we  are  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
Corporation  court,  and  that  the  same  be 
affirmed. 

Judgment  affirmed. 


618 


*Read  v.  Commonwealth. 

November  Term.  1878,  Richmond. 


I.  Larceny— Appeal.*— When  a  person  is  tried  by  a 
Justice  of  the  peace  for  a  petit  larceny,  and  con- 
victed, he  has  an  absolute  risrht  of  appeal  to  the 
Ck>anty  court:  and  in  that  court  the  cause  is  to  be 
heard  d« novo  upon  the  evidence;  and  the  accused  is 
entitled  to  be  tried  by  a  jury  as  in  like  cases  orig-- 
inatinr  in  that  court. 

a.  Seme— Same.— In  such  a  case  it  is  error  in  the 
County  court  to  reverse  the  judgment  of  the  justice 
and  remand  the  case  to  the  justice  to  be  tried  by 
him;  and  any  subsequent  trial  of  the  case  by  the 
justice  is  null  and  void. 

3.  Same— Same  -Proceedlnirs.- In  such  case  the  jus- 
tice again  tries  and  convicts  the  accused,  and  he 
affain  appeals  to  the  County  court.  The  proceed- 
inffs  before  the  justice  on  the  second  trial  belnc 
null,  the  accused  is  in  the  County  court  upon  the 
first  appeal,  and  is  to  be  tried  by  a  jury  as  if  the 
case  had  originated  in  that  court 

4.  Same— Same— Same.— The  accused  having*  been 
tried  by  a  jury  in  the  County  court,  and  found 
guilty  and  sentenced,  the  errors  in  the  proceedings 
of  the  justice  on  his  second  trial  cannot  affect  the 
judgment  of  the  County  court 

*Larceny  ~  Appeal.  —  See  monoinraphic  noU  on 
"Autrefois  Acquit"  appended  to  Pag-e  v.  Com.,  25 
Gratt  943;  Millerv.  Com.,  88  Va.  680,  14  S.  E.  Rep.  342. 
citinff  the  principal  case  and  Brown  v.  Epps.  91  Va. 
72C21S.  E.  Rep.  119. 
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In  August  1872  Washington  Read  was 
brought  before  J.  J.  Jackson,  a  justice  of 
the  peace  for  Charlotte  county,  upon  a 
charge  of  receiving  three  hundred  pounds 
of  tobacco,  of  the  value  of  thirty  dollars, 
the  property  of  G.  B.  Hannah.  Upon 
the    hearing   of  the  case,  the  justice 

619  *sentenced    the    prisoner    to    receive 
thirty-nine  lashes,  and  to  be  impris- 
oned in  the  county  jail  for  three  months. 

From  this  judgment  Read  appealed  to  the 
County  court;  and  that  court  reversed  the 
judgment,  and  sent  the  case  back  to 
the  justice  who  tried  it,  for  a  new  trial  to 
be  had  therein. 

On  the  16th  December  1872  Read  was  again 
tried  by  the  same  justice,  who  again  found 
him  guilty  of  receiving  three  hundred 
pounds  of  tobacco,  of  the  value  of  thirty 
dollars,  of  the  goods  and  chattels  of  6.  B. 
Hannah,  knowing  the  same  to  be  stolen; 
and  sentenced  him  to  receive  thirty-nine 
lashes.  Read  thereupon  again  appealed  to 
the  County  court  of  Charlotte. 

The  case  was  called  in  the  County  court 
on  the  6th  of  January  1873,  when  the  pris- 
oner moved  the  court  to  quash  the  proceed- 
ings in  the  cause,  and  set  aside  the  judg- 
ment of  the  justice  rendered  on  the  16th  of 
December  1872,  on  the  ground  that  said 
judgment  does  not  inflict  the  punishment 
prescribed  by  law,  and  inflicts  a  punish- 
ment which  cannot  be  separately  inflicted 
unaccompanied  with  imprisonment;  which 
motion  the  court  overruled.  And  the  pris- 
oner also  moved  the  court  to  quash  the 
prosecution  and  discharge  him  from  custody, 
on  the  ground  that  the  trial  had  before  jus- 
tice Jackson  on  the  16th  of  December  1872 
was  the  second  trial  for  the  same  offence. 
And  this  motion  the  court  overruled.  To 
both  of  which  rulings  of  the  court  the  pris- 
oner excepted.  And  he  then  pleaded  ^^not 
guilty." 

Upon  the  trial  the  jury  found  the  prisoner 
guilty  of  the  offence  charged  against  him, 
and  ascertained  the  term  of  his  imprison- 
ment in  the  county  jail  to  be  six  months. 
And  he  thereupon  moved  the  court  for  a 
new  trial ;  but  the  court  overruled  the  mo- 
tion, and  rendered  a  judgment  upon  the 
verdict,  that  the   prisoner  be  confined 

620  in  *the  county  jail  for  six  months,  and 
in  addition,  that   at  the  expiration  of 

his  term  of  imprisonment  he  should  receive 
thirty-nine  lashes,  &c.  The  prisoner  ex- 
cepted to  the  refusal  of  the  court  to  grant 
him  a  new  trial ;  but  neither  the  facts  nor 
the  evidence  is  inserted  in  the  bill. 

Upon  the  petition  of  the  prisoner  the  judge 
of  the  Circuit  court  of  Charlotte  county  al- 
lowed a  writ  of  supersedeas  to  the  judgment. 
The  case  came  on  to  be  heard  in  the  Circuit 
court  on  the  4th  of  April  1873,  when  the 
court  being  of  opinion  that  the  writ  of  su- 
persedeas was  improvidently  allowed,  or- 
dered that  proper  process  do  issue  against 
the  said  Washington  Read  to  execute  the 
judgment  of  this  court.  Read  thereupon 
applied  to  this  court  for  a  writ  of  error  and 
supersedeas;  which  was  awarded. 


Wood  Bouldin,  Jr. ,  for  the  prisoner. 

The  Attorney-General,  for  the  Common- 
wealth. 

Anderson,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  by  section  3 
of  the  act  of  assembly,  approved  March  30, 
1871,  (Session  Acts  of  1870-71,  p.  362,)  the 
accused  is  entitled  to  an  appeal  of  right, 
without  assignment  of  error,  from  the  judg- 
ment of  the  justice;  and  that  upon  such 
appeal  the  cause  is  to  be  heard  de  novo 
upon  the  evidence.  For  this  purpose  the 
justice  is  required  to  recognize  the  witnesses 
to  appear  at  said  court.  The  accused  is,  by 
section  4,  entitled  to  trial  by  a  jury,  to  be 
impanelled  as  in  like  cases  originating  in 
said  court ;  and  it  is  the  duty  of  the  court 
to  try  the  case  and  to  pronounce  judgment, 
as  if  it  had  originated  in  that  court.  It 
was  error,    therefore,    in   the   County 

621  *court  to  remand  the  cause  to  the  jus- 
tice of  the  peace,  to  be  tried  by  him. 

The  justice  had  no  further  jurisdiction  of 
the  case,  and  the  second  trial  by  him  was  a 
nullity. 

How,  then,  did  the  case  stand  when  it 
came  back  to  the  County  court  upon  the 
second  appeal?  Just  as  it  did  before  the 
order  was  made  remanding  it  to  the  justice. 
That  order,  and  all  the  intermediate  pro- 
ceedings, were  null  and  void ;  and  the  pris- 
oner was  before  the  court  by  appeal,  just  as 
if  they  had  not  been  taken,  to  be  tried  upon 
the  charge  of  larceny  laid  in  the  warrant  of 
arrest,  in  the  same  way  as  in  like  cases 
originating  in  that  court.  He  was  ar- 
raigned upon  the  charge,  pleaded  not  guilty, 
tried  by  a  jury  and  found  guilty.  A  motion 
was  made  for  a  new  trial,  upon  the  ground 
that  the  venjict  was  contrary  to  the  law  and 
evidence ;  which  motion  was  overruled  by 
the  court,  and  exception  taken  by  the  pris- 
oner ;  but  neither  the  evidence  nor  the  facts 
are  certified.  We  cannot  say,  therefore, 
that  the  verdict  is  contrary  to  the  law  and 
evidence. 

There  are  also  exceptions  to  two  other 
rulings  of  the  court.  The  first  is,  because 
the  second  judgment  of  the  justice  does  not 
inflict  the  punishment  prescribed  by  law ; 
and  the  court  overruled  a  motion  to  set  it 
aside  upon  that  ground,  and  to  discharge 
the  prisoner  from  custody.  If  the  judgment 
was  erroneous  on  that  ground,  the  court  had 
plenary  jurisdiction  to  try  the  cause  de 
novo,  did  so,  and  corrected  the  judgment  of 
the  justice,  by  rendering  such  judgment  as 
was  proper.  It  was  not  bound  to  entertain 
the  preliminary  motion.  If  it  had  done  so 
it  would  have  still  been  bound  to  try  the 
cause  upon  its  merits,  and  the  result  would 
have  been  the  same.  And  for  that  reason 
the  court  was  right  in  overruling  the  motion 
to  discharge  the  prisoner  from  custody.  It 
was  the  duty  of  the  court  to  try  him  upon 
the  evidence. 

622  *The  ground  of  the  second  exception 
is,  that   the   second   trial  of  the  pris- 
oner was  illegal,  he   having  been  convicted 
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before  for  the  same  oflfence  by  the  justice. 
It  does  not  appear  from  the  previous  judg-- 
ment  of  the  justice  that  he  had  been  con- 
victed of  the  same  offence.  The  charge  was 
larceny,  and  the  first  judgment  of  the  jus- 
tice convicted  Tiim  only  of  receiving  the 
goods  of  another,  which  constituted  of  itself 
no  oflfence.  But  if  it  were  conceded  (which 
we  do  not  think  is  true)  that  the  second 
judgment  of  the  justice  was  illegal  upon  the 
ground  of  a  previous  convictioil  by  the  jus- 
tice for  the  same  offence,  the  accused  had 
appealed  to  the  County  court  from  the  first 
judgment  of  conviction,  which  gave  the 
court  jurisdiction,  as  original,  to  try  the 
case  upon  the  evidence ;  which  had  not  yet 
been  done.  To  set  aside  the  second  judg- 
ment on  this  ground  of  alleged  illegality, 
or  upon  the  better  ground,  that  the  whole 
proceeding  was  null  and  void,  would  only, 
in  effect,  remit  the  accused  to  a  trial  by 
the  County  court  de  novo,  upon  his  appeal 
from  the  first  judgment.  The  appeal  gave 
the  court  jurisdiction,  not  merely  to  review 
the  decision  of  the  justice  on  the  ground  of 
error,  but  original  jurisdiction  to  try  the 
cause  upon  its  merits,  as  if  the  justice  had 
passed  no  judgment  upon  it.  And  there 
appearing  to  be  no  error  in  the  verdict  of 
the  jury  or  in  the  judgment  of  the  court 
thereon,  the  Circuit  court,  instead  of  ex- 
pressing an  opinion  that  the  writ  of  super- 
sedeas awarded  to  the  judgment  of  the 
County  court  was  improvidently  allowed, 
ought  to  have  afl&rmed  the  judgment  of  the 
County  court;  and  the  judgment  of  the  Cir- 
cuit court  -ought  to  be  amended  in  that 
respect  and  then  afl&rmed.  Therefore  it  is 
considered  by  the  court  that  the  said  judg- 
ment of  the  Circuit  court  be  amended  as 
aforesaid  and  affirmed. 

623  *Which  is  ordered   to  be  certified  to 

the  Circuit  court  of  Charlptte  county. 

Judgment  amended  and  affirmed. 


624       *Cullen  v.  The  Commonwealth. 

November  Term,  1878.  Richmond. 

I.  Self-lncrimlnatlnff  Evidence.*— By  the  8th  section 
of  the  bill  of  riflrhts  of  Virginia  a  person  is  not  only 
secured  airalnstsrivinfir  evidence  airainst  himself  on 
bis  own  trial,  bnt  he  cannot  be  required  on  the 
trial  of  another,  to  testify,  if  his  evidence  will  tend 
to  criminate  himself. 

a.   Same.  — Even  If  a  person   miffht  be    required 

*Self-lncrlinlnatlnff  Evidence.— As  to  the  privileg-e 
crranted  to  a  man  under  the  8th  section  of  the  bill  of 
riffhts  that  he  cannot  be  compelled  to  grive  evidence 
ag-ainst  himself,  see  Temple  v.  Com.,  75  Va.  896.  citing 
the  principal  case.  That  this  privileire  may  be 
waived,  see  Brown  v.  Epps.  91  Va.  788,  21  S.  E.  Rep. 
119,  and  where  the  constitution  affords  complete 
indemnity  by  discharffinir  a  person  from  all  prosecu- 
tion for  the  offence,  it  was  held  by  a  majority  of  the 
court  that  the  witness  conld  be  compelled  to  testify. 
See  Kendrlck  v.  (Dom.,  78  Va.  490.  The  principal  case 
is  also  cited  in  Counselman  v.  Hitchcock,  142  U.  S. 
547.  12  Sup.  Ct.  Rep.  208,  and  in  Brown  v.  Walker.  161 
U.  S.  501,  16  Sup.  Ct.  Rep.  646. 


to  give  evidence  on  the  trial  of  another  which 
misrht  tend  to  criminate  himself,  if  the  statute 
afforded  him  a  complete  indemnity,  by  discharging 
him  from  all  prosecution  for  the  offence,  (of  which 
Quare?)  the  act  of  October  7,  1870,  amending  f  1,  ch. 
12,  of  the  Code  of  1860,  does  not  afford  that  indem- 
nity; and,  therefore,  in  requiring*  any  person 
enffaffed  in  a  duel  to  testify  asrainst  another  prose- 
cuted for  havinff  fought,  &c.,  such  duel,  is  uncon- 
stitutional. 

3.  3aaie.— Under  the  principles  of  the  common  law 
and  the  statutes  aralnst  duelllnir.  it  may  well  be 
apprehended  that  the  surcreon  of  a  party  to  a  duel 
would  be  regarded  in  law  as  beinff  concerned  in. 
or  as  aidinff  and  abetting  the  duel. 

4.  Same.— The  fact  that  the  witness  has  testified 
before  the  coroner,  and  stated  the  facts,  does  not 
deprive  him  of  his  prlvileg-e:  and  that  having- been 
done  without  being  advised  of  his  privilege.  It  is 
not  a  waiver  of  it  by  him. 

At  the  July  term  1873,  of  the  Hustings 
court  of  the  city  of  Richmond,  an  indict- 
ment was  sent  to  the  grand  jury  against 
John  S.  Meredith,  Wm.  L/.  Roy  all,  Wm.  R. 
Trigg  and  Wm.  B.  Tabb,  for  the  murder  of 
John  B.  Mordecai;  and  Dr.  J.  G. 
625  Dorsay  CuUen  was  sworn  and  *sent 
with  other  witnesses  to  the  grand  jury 
to  testify  in  relation  to  the  case.  Before 
the  grand  jury  Dr.  CuUen  was  asked  to  state 
what  he  knew  of  a  duel  between  W.  Page 
McCarty  and  John  B.  Mordecai,  near  Oak- 
wood  cemetery.  To  this  enquiry  Dr.  Cullen 
declined  to  answer ;  and  this  refusal  having 
been  communicated  to  the  court  by  the 
grand  jury,  he  was  brought  in  to  court,  and 
declared  that  he  so  declined  because  the  an- 
swer to  said  question  would  tend  to  crimi- 
nate him. 

The  attorney  for  the  commonwealth  then 
moved  the  court  that  Dr.  Cullen  be  com- 
pelled to  answer  the  question.  Upon  this 
motion  evidence  was  introduced  for  the  pur- 
pose of  showing  that  Dr.  Cullen 's  conduct 
in  relation  to  the  duel  was  such  as  that  his 
evidence  could  not  criminate  him ;  and  the 
testimony  given  in  by  him  before  the  coro- 
ner's inquest,  which  had  been  reduced  to 
writing  and  signed  by  him,  was  also  intro- 
duced for  the  same  purpose,  and  also  to 
show  that  having  voluntarily  testified  before 
the  coroner's  inquest,  he  had  waived  his 
right,  if  it  existed,  to  decline  to  testify  in 
the  case. 

After  hearing  the  evidence  the  court  or- 
dered that  Dr.  Cullen  should  answer  the  said 
question  propounded  to  him  by  the  grand 
jury  in  relation  to  the  said  duel.  And 
Cullen  still  declining  to  answer  the  question, 
the  court  ordered  that  he  be  committed  to 
the  jail  of  this  city  for  the  space  of  one 
day,  and  that  he  pay  a  fine  of  fifty  dollars 
for  his  said  contempt.  To  this  judgment 
Dr.  Cullen  excepted,  stating  the  evidence 
in  his  exception ;  and  applied  to  a  judge  of 
this  court  for  a  supersedeas;  which  was 
allowed. 

Crump  and  Ould,  for  the  appellant. 

The  Attorney-General,    for  the  common- 
wealth. 
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626  *Bouldin,  J.,  delivered   the  opinion 
of  the  court. 

Doctor  J.  S.  Dorsay  CuUen  was  sent  be- 
fore the  grand  jury  of  the  Hustings  court 
of  the  city  of  Richmond  to  give  evidence 
on  behalf  of  the  Commonwealth  on  an  in- 
dictment charging  John  S.  Meredith,  Wil- 
liam Ir.  Royall,  William  R.  Trigg  and 
William  B.  Tabb  with  the  murder  of  John 
B.  Mordecai,  as  principals,  in  the  second 
deg'ree,  and  accessories  before  the  fact,  the 
actual  killing  being  charged  to  have  been 
accomplished  by  W.  Page  McCarty.  When 
Dr.  CuUen  appeared  before  the  grand  jury 
the  following  question  was  propounded  to 
him:  ''State  all  you  know  in  regard  to  a 
duel  alleged  to  have  taken  place  on  the  9th 
day  of  May  last,  near  Oakwood,  between  W. 
Page  McCarty  and  John  B.  Mordecai?" 
Dr.  CuUen  declined  to  make  any  disclosure 
on  the  subject  to  the  grand  jury,  saying  to 
them  in  substance  as  follows:  *'I  must  de- 
cline to  answer  the  question  because  my 
answer  thereto  will  criminate  myself.** 
The  witness  was  then  brought  before  the 
Hustings  court,  and  still  insisting  on  his 
right  to  decline  to  answer,  that  court,  after 
hearing  testimony,  ordered  the  witness  to 
answer  the  question.  He  again  declined 
for  the  reason  already  stated;  whereupon 
the  Hustings  court  adjudged  him  guilty  of 
a  contempt,  imposed  on  him  a  line  of  fifty 
dollars,  and  ordered  him  to  be  imprisoned 
for  one  day. 

To  that  judgment  Dr.  CuUen  applied  for 
and  obtained  a  writ  of  error  and  supersedeas 
from  one  of  the  judges  of  this  court,  on 
^which  the  case  is  now  before  us.  The 
question  is,  was  Dr.  CuUen  guilty  of  a  con- 
tempt of  the  Hustings  court  in  refusing,  for 
the  reason  stated  by  him,  to  make  the  disclos- 
ure called  for  by  the  grand  jury  and  ordered 
by  the  court? 

It  is  insisted  by  his  counsel  that  he 

627  was  not,  because  he  *has  a  right  guar- 
antied  by    the     Constitution    of    the 

State,  of  which  neither  legislature  nor 
courts  can  deprive  him,  to  refuse  to  answer 
any  question,  the  answer  to  which  would 
tend  to  criminate  him ;  and  such  it  is  con- 
tended would  be  the  effect  of  an  answer  to 
the  interrogatory  propounded.  Is  there 
such  constitutional  right? 

The  right  to  refuse  to  answer  such  ques- 
tions before  any  judicial  tribunal  was  the 
well-settled  law  of  England  long  before  the 
separation  of  the  American  colonies  from 
the  mother  country;  but  the  State  of  Vir- 
ginia, ever  foremost  in  proclaiming  princi- 
ples of  personal  liberty  and  security,  and 
providing  safeguards  to  individual  rights, 
was  unwilling,  when  she  assumed  the  at- 
titude of  an  independent  and  sovereign 
State,  to  leave  this  great  principle  and 
others  of  kindred  character  subject,  as  at 
common  law,  to  the  mutations  of  legislative 
wiU  or  to  the  hazard  of  judicial  discretion. 
She  therefore  thought  proper,  as  far  back 
as  June  12th,  1776,  and  prior  to  the  declara- 
tion of  independence,  when  forming  her 
oTvn  State  Constitution,  to  make  a  solemn 
declaration  of  the  rights  of  the  good  people 


of  Virginia,  *  which  rights  do  pertain  to 
them  and  their  posterity  as  the  basis  and 
foundation  of  government.**  And  we  find 
that  by  the  8th  section  of  that  declaration 
it  is  provided  as  follows: 

**That  in  all  capital  or  criminal  prosecu- 
tions, a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation,  to  be 
confronted  with  the  accusers  and  witnesses, 
to  call  for  evidence  in  his  favor,  and  to 
speedy  trial  by  an  impartial  jury  of  his 
vicinage,  without  whose  unanimous  consent 
he  cannot  be  found  guilty ;  nor  can  he  be 
compelled  to  give  evidence  against  himself ; 
that  no  man  be  deprived  of  his  liberty,  ex- 
cept by  the  law  of  the  land  or  the  judgment 
of  his  peers.*' 

This  section  was  framed  nearly  one  hun- 
dred years   ago  by  **men  of  the  days 

628  gone  by."  It  was  framed  for  *the 
protection  of  the  citizen,  and  an- 
nounced great  principles  of  individual  right, 
to  be  secured  to  the  i>dople  of  Virginia  and 
their  posterity  forever;  and  it  stands  to  this 
day,  untouched  in  word,  syllable  or  letter, 
a  part  of  our  State  Constitution,  and  a  bul- 
wark and  safeguard  to  the  citizen,  having 
for  near  a  century  withstood  the  shock  of 
revolution  and  the  rage  of  innovation.  The 
earnest  and  eminently  wise  and  practical 
men  who  framed  that  declaration,  certainly 
meant  something  when  they  solemnly  de- 
clared that  a  man  shall  not  be  compelled  to 
give  evidence  against  himself.  They  .were 
not  issuing  a  mere  brutum  fulmen.  On 
the  contrary  we  think  that  it  was  their  pur- 
pose to  proclaim  and  render  inviolable  a 
great  practical  individual  right — to  declare 
as  part  of  the  organic  law,  that  no  ilian 
should  anywhere,  before  any  tribunal,  in 
any  proceeding,  be  compelled  to  give  evi- 
dence tending  to  criminate  himself,  either 
in  that  or  any  orher  proceeding :  in  other 
words,  to  make  the  common  law  thus  ex- 
tended to  all  cases — parliamentary  as  well 
as  judicial — a  part  of  the  organic  law  of  the 
State :  and  we  think  it  would  be  unjust  to 
the  men  who  framed  and  to  the  men  who 
have  so  long  preserved  intact  that  important 
provision,  were  we  to  confine  it  only  to 
cases  in  which  a  man  is  called  on  to  give 
evidence  against  himself  in  a  prosecution 
pending  against  him.  This  would  indeed 
be  to  dwarf  the  spirit  and  meaning  of  a 
great  principle  to  the  most  insignificant 
proportions,  and  would  scarcely  be  in  char- 
acter with  the  earnest,  wise  and  practical 
men  who  proclaimed  it.  They  certainlj' 
would  scarcely  have  thought  it  necessary  to 
guard  in  their  organic  law  against  an  evil 
which  had  occurred  in  no  civilized  commu- 
nity within  the  memory  of  men  then  living, 
and  at  the  same  time  to  leave  to  the  muta- 
tions of  legislative  will  the  protection  of 
the   citizen    from   being   compelled  to  give 

evidence  against   himself   in  proceed- 

629  ings    against    *others — an    evil    of    a 
very  practical   character,  and  leading 

directly  to  the  same  result :  self-accusation. 
We  do  not  feel  warranted  in  giving  any 
such  narrow  and  restricted  construction  to 
this  declaration.     It  would   render   the  pro- 
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vision  wholly  nug-atory;  and  we  do  not 
think  it  is  required,  as  has  been  contended, 
bv  the  g-rammatical  structure  of  the  section. 
The  portion  of  that  section  immediately 
preceding  this  important  provision  does,  as 
must  be  conceded,  refer  to  proceedings  in  a 
pending  prosecution,  and  declares  the  rights 
of  the  accused  in  such  prosecution ;  com- 
mencing with  the  arraignment,  and  declar- 
ing his  rights  down  to  the  verdict  of  the 
jury ;  each  separate  declaration  of  a  right 
being  separated  from  the  others  by  a  comma 
merely,  until,  after  providing  against  con-' 
viction  without  a  unanimous  verdict,  the 
close  of  that  portion  of  the  section  is  indi- 
cated by  a  semi -colon.  Then  follows  the 
broader  declaration,  now  under  considera- 
tion; **Nor  shall  he"  (that  is  **a  man,"  for 
it  was  the  rights  of  man  which  the  men  of 
'76  were  proclaiming,)  **be  compelled  to 
give  evidence  against  himself,"  commenc- 
ing after  and  followed  by  a  semi-colon; 
thus  affirming-,  as  a  distinct  and  funda- 
mental right,  that  **a  man"  shall  not  be 
compelled  to  criminate  or  accuse  himself. 
Had  it  been  the  purpose  of  the  framers  of 
the  bill  of  rights  to  confine  that  declaration 
to  a  man's  rights  when  under  trial,  the 
rules  of  g-rammar  and  log-ic  would  have  re- 
quired its  insertion  in  the  body  of  the  pre- 
ceding sentence,  and  before  the  legitimate 
close  of  that  sentence,  providing  against 
conviction  without  a  unanimous  verdict. 
The  sentence  had  already  provided  for  evi- 
dence for  and  ag-ainst  the  accused,  and  had 
reached  final  verdict;  and  as  evidence  al- 
ways precedes  and  never  follows  the  verdict, 
neither  strict  grammar  nor  sound  logic 
would  require  that  this  independent, 
630  broad  and  comprehensive  ^declaration 
should  be  read  and  construed  as  part 
of  the  preceding  sentence. 

But  were  this  otherwise — were  it,  in  fact, 
obvious  that  the  primary  and  strictly  gram- 
matical sense  of  the  words  and  structure  of 
the  sentence  would  lead  to  the  restricted 
construction  contended  for,  yet,  when  we 
consider  the  time  and  circumstances  under 
which  that  declaration  was  promulged,  and 
the  character  and  purposes  of  the  men  who 
made  it,  we  revolt  instinctively  from  a  con- 
clusion *^so  lame  and  impotent, "  and  are  of 
opinion  that  it  was  intended  to  be  and  is, 
in  effect,  a  complete  protection  to  the  citi- 
zen against  self -accusation — a  broad  and 
catholic  declaration  that  he  shall  not,  before 
any  tribunal  or  in  any  proceeding,  be  com- 
pelled to  give  evidence  which,  on  a  prose- 
cution against  himself,  would  tend  to 
criminate  him ;  and  of  this  protection,  in  a 
proper  case  for  its  application,  he  cannot 
be  deprived  by  legislation. 

We  are  fortified  in  the  liberal  construction 
we  have  given  to  this  declaration,  by  the 
form  in  which  the  same  principle  was 
affirmed  by  the  constitutions  of  other  States, 
which  followed  in  the  wake  of  Virginia, 
and  made  her  bill  of  rights  the  basis  of 
their  own. 

Massachusetts,  who  at  that  early  day 
evinced  a  generous  rivalry  of  Virginia  in 
her   efforts    to   declare    and    vindicate    the 
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rights  of  man,"  announced  the  principle 
as  follows:  * 'No  subject  'shall*  be  compelled 
to  accuse  or  furnish  evidence  against  him- 
self;" evidently  giving  to  Virginia's  de- 
claration the  broad  construction  adopted 
by  this  court. 

The  ninth  section  of  the  first  bill  of 
rights  of  Pennsylvania,  promulged  soon 
after  our  own,  is  a  substantial  and  almost 
literal  copy  of  our  eighth  section,  but  with 
this  difference,  that  the  clause  under  con- 
sideration, which  is  a  literal  copy  of 
ours,    follows   a    colon,    instead   of  a 

631  *semi -colon;  is  followed  by  a  colon 
instead  of  a  semi -colon,  and  com- 
mences with  a  capital  letter,  thus:  **Nor 
shall  he"  (a  man)  ''be  compelled  to  give 
evidence  ag-ainst  himself;"  and  the  next 
and  concluding  clause  is  also  a  literal  copy 
of  our  own,  except  that  it  beg-ins  with  a 
capital  letter  also,  and  in  lieu  of  the  words 
**that  no  man  be  deprived,"  it  uses  the 
words  **Nor  can  any  man  be  justly  deprived, 
&c. ;"  evidently  showing  that  the  two  last 
clauses  were  considered  as  announcing  g'en- 
eral  and  independent  propositions. 

Delaware,  after  announcing  as  the  four- 
teenth section  of  her  bill  of  rights  so  much 
of  our  eighth  section  as  precedes  the  clause 
under  consideration,  in  almost  the  same 
words  makes  a  distinct  section  of  the  prin- 
ciple announced  in  that  clause,  slightly 
modified  as  follows,  viz: 

**1S.  That  no  man  in  the  courts  of  com- 
mon law  ought  to  be  compelled  to  give  evi- 
dence against  himself." 

Maryland  divided  our  eighth  section  into 
three  separate  sections — nineteenth,  twen- 
tieth and  twenty-first — corresponding  in 
substance  with  the  three  separate  clauses  of 
our  eighth  section. 

The  twentieth  section  is  as  follows: 

**20.  That  no  man  ought  to  be  compelled 
to  give  evidence  against  himself  in  a  court 
of  common  law,  or  in  any  other  court,  but 
in  such  cases  as  have  been  usually*  practiced 
in  this  State,  or  may  hereafter  be  directed 
by  the  legislature." 

We  have  referred  to  these  several  declara- 
tions made  in  the  revolutionary  era,  and 
very  soon  after  Virg-inia's,  as  showing-  the 
cotemporaneous  construction  of  her  decla- 
ration by  the  conventions  of  other  States, 
all  showing  that  the  principle  secured  by 
the  declaration  was  announced  as  a  separate 
and  general  right. 

We  have  been  pointed  to  the  judicial  de- 
cisions of  but  two  States,  Massachu- 
setts and  New  York,  on   the  question 

632  *before  us;  and   our   conclusions   are 
sustained   by   the   Supreme   courts  of 

both  States.  Emory's  case,  107  Mass.  R., 
172,  and  the  People  v.  Kelley,  24  New  York, 
p.  74. 

The  terms  of  the  New  York  constitution 
are  far  more  restricted  than  our  own.  They 
are  as  follows:  **that  no  person  shall  be 
compelled,  in  any  criminal  case,  to  be 'a 
witness  against  himself;"  and  the  argu- 
ment as  to  the  grammatical  sense  of  the 
clause  was  earnestly  pressed  upon  the  court. 
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Judg-e  Denio  said,  p.  81:  **  The  primary 
and  most  obvious  sense  of  the  mandate  is, 
that  a  person  prosecuted  for  a  crime  shall 
not  be  compelled  to  give  evidence  on  behalf 
of  the  prosecution  against  himself  in  that 
case."  But  notwithstanding  this  impres- 
sion of  the  judge  as  to  ^^the  primary  and 
most  obvious  sense  of  the  mandate,**  he 
takes  no  such  narrow  and  restricted  view  of 
this  grave  constitutional  safeg-uard.  On 
the  contrary  he  goes  on  to  say : 

*'But  there  is  great  force  in  the  argument 
that  constitutional  provisions,  devised 
ag-ainst  governmental  oppressions,  and  es- 
pecially such  as  may  be  exercised  under  the 
pretence  of  judicial  power,  ouf  ht  to  be  con- 
strued with  the  utmost  liberality,  and  to  be 
extended  so  as  to  accomplish  the  full  object 
which  the  author  apparently  had  in  view, 
so  far  as  it  can  be  done  consistently  with 
any  fair  interpretation  of  the  language  em- 
ployed. The  mandate  that  an  accused  per- 
son should  not  be  compelled  to  give  evidence 
ag-ainst  himself,  would  fail  to  secure  the 
whole  object  intended  if  a  prosecutor  might 
call  an  accomplice  or  confederate  in  a  crim- 
inal offence,  and  afterwards  use  the  evidence 
he  mig-ht  give  to  procure  a  conviction  on 
the  trial  of  an  indictment  against  him.  If 
obliged  to  testify  on  the  trial  of  the 
co-offender,  to  matters  which  would  show  his 
own  complicity,  it  might  be  said  upon 
633  a  ^liberal  construction  of  the  language 
that  he  was  compelled  to  give  evi- 
dence against  himself;  that  is,  to  give  evi- 
dence which  might  be  used  in  a  criminal 
case  against  himself.**  People  v.  Kelley, 
24  N.  Y.  R. ,  p.  82. 

And  in  closing  the  view  of  the  court  on 
this  branch  of  the  case,  he  says:  *^It  is  of 
course  competent  for  the  legislature  to 
change  any  doctrine  of  the  common  law ; 
but  I  think  they  could  not  compel  a  witness 
to  testify,  on  the  trial  of  another  person,  to 
facts  which  would  prove  himself  gruilty  of  a 
crime  without  indemnifying  him  against 
the  consequences,  because,  I  think,  as  has 
been  mentioned,  that  by  a  legal  construc- 
tion, the  Constitution  '  would  be  found  to 
forbid  it.'*     Ibid,  p.  83. 

We  approve  the  reasoning  and  results  of 
Judge  Denio's  opinion,  and  will  add  that 
if  such  a  conclusion  can  be  sustained  under 
the  very  restricted  terms  of  the  New  York 
Constitution,  a  fortiori  is  it  proper  under 
the  much  broader  and  comprehensive  terms 
of  our  bill  of  rights? 

This  important  privilege  being  thus  guar- 
anteed to  the  citizen  by  the  Constitution, 
the  next  question  is,  is  the  case  before  us  a 
proper  one  for  its  exercise? 

It  is  contended  by  the  attorney-general 
that  it  is  not,  because,  by  the  act  of  Octo- 
ber 11th,  1870,  entitled  **an  act  to  amend 
and  re-enact  section  1,  chap.  12,  of  the 
Code  of  Virginia,  (1860)  with  regard  to 
duelling,**  it  is  enacted,  among  other 
things,  as  follows:  ** Every  person  who  may 
have  been  the  bearer  of  such  challenge  or 
acceptance,  or  otherwise  engaged  or  con- 
cerned in  any  duel,  may  be  required  in  any 
prosecution  against  any  person  but  himself, 


for  having-  fought  or  aided  or  abetted  in 
such  duel,  to  testify  as  a  witness  in  such 
prosecution ;  but  any  statement  made  by 
such  person,  as  such  witness,  shall  not  be 
used  ag-ainst  him   in   any  prosecution 

634  against  himself.**  *  And  it  is  insisted 
by  the  attorney-general  that  the  tes- 
timony of  no  such  witness  can  tend  to  crim- 
inate himself,  because  no  statement  made 
by  him  can  be  used  as  evidence  against 
him  in  any  prosecution  against  himself. 

We  sympathize  fully  with  the  legislature 
in  their  efforts  to  suppress  the  barbarous 
and  an ti -Christian  practice  of  duelling. 
Having  its  origin  in  false  pride  and  a  mis- 
taken sense  of  honor,  and  upheld  and  sanc- 
tioned to  a  certain  extent  by  a  vicious  public 
sentiment,  the  practice  has  lingered  in  the 
Southern  States  much  longer  than  it  should 
have  done,  although  condemned  alike  by 
the  laws  of  God  and  man;  and  notwith- 
standing it  has  cost  our  country  the  lives 
of  some  of  her  noblest  sons.  We  would 
gladly  see  it  forever  banished  from  our 
land.  The  practice  is  cruel  in  the  extreme, 
and  is  founded  neither  in  morals  nor  in 
reason,  nor  in  common  sense.  It  has  been 
well  and  truly  said  that  it  proves  nothing, 
except  that  the  parties,  as  is  commonly  the 
case  with  male  animals,  are  willing  to  fight. 
It  not  un frequently  results  in  the  death  of 
one  or  both  of  the  combatants,  and  the 
question  which  called  them  to  the  field  of 
honor  (so  called)  remains  unsettled  and  is 
adjourned  forever,  leaving,  quite  as  often 
as  otherwise,  the  injured  party  the  victim 
and  the  wrongdoer  triumphant.  Nothing 
could  be  more  unsatisfactory  and  unreason- 
able, and,  as  we  have  already  said,  we 
sympathize  fully  with  the  legislature  in 
their  efforts  to  suppress  so  baneful  a  prac- 
tice. But  we  should  ever  be  careful,  whilst 
endeavoring  to  suppress  a  great  evil,  that 
we  do  not  ourselves  fall  into  the  error  of 
committing  a  g-reat  wrong ;  not  to  do  wrong 
that  good  may  come  of  it ;  not  to  invade  the 
constitutional  right  of  the  citizen.  We  are 
very  reluctantly  drawn  to  the  conclusion  that 
such  is  the  effect  of  the  act  in  question ; 
that  it  would   deprive   the   witness  of 

635  his  constitutional  *right   to   refuse  to 
give    evidence    tending    to  criminate 

himself  without  indemnity,  and  is  therefore 
to  that  extent  unconstitutional  and  void. 

The  privilege  claimed  in  this  case  is  one, 
as  we  have  seen,  which  was  not  only  al- 
lowed by  the  courts,  but  which  for  near  a 
century  has  been  carefully  g-uaranteed  by 
the  Constitution.  Whether  such  constitu- 
tional privilege  can  be  taken  away  by  the 
legislature  at  all,  on  any  terms  of  indem- 
nity, is  a  question  not  necessary  to  be  now 
decided.  But  we  are  all  clearly  of  opinion 
that  before  it  can  be  taken  away  there  must 
be  absolute  indemnity  provided,  and  that 
nothing  short  of  complete  amnesty  to  the 
witness — an  absolute  wiping  out  of  the 
offence  as  to  him,  so  that  he  can  no  longer 
be  prosecuted  for  it — will  furnish  that  in- 
demnity. We  do  not  think  the  act  of  as- 
sembly referred  to  furnishes  such  indemnit}'. 
It  onlj-  provides  that  the  ^*statement'*  made 
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by  the  witness  shall  not  be  used  against 
him  in  a  prosecution  against  himself.  Now, 
it  is  apparent  that,  without  using  one  word 
of  that  statement,  the  attorney  for  the  Com- 
monwealth might  in  many  cases,  and  in  a 
case  like  the  present  inevitably  would,  be 
led  by  the  testimony  of  the  witness  to  means 
and  sources  of  information  which  might 
result  in  criminating  himself.  This  would 
be  to  deprive  him  of  his  privilege  without 
indemnity. 

We  are  of  opinion,  therefore,  that  the  act 
of  assembly  aforesaid,  failing  to  afford 
complete  indemnity,  does  not  deprive  the 
plaintiff  in  error  of  his  constitutional  priv- 
ilege. 

But  it  is  further  contended  that  the  plain- 
tiff in  error  was  not  entitled  to  claim  the 
privilege  in  this  case,  because  the  court 
could  see  from  the  testimony  that  his  an- 
swer to  the  question  propounded  would  not 
tend  to  criminate  him  at  all.  Without  de- 
ciding whether  in  this  case  it  was  or.  was 
not   proper   for   the    court   to  go  into 

636  *other  testimony   than   the  statement 
of  the   witness   himself   to   ascertain 

whether  he  was  entitled  to  the  privilege 
claimed  or  not,  this  court  is  well  satisfied 
on  that  testimony  that  it  was  a  proper  case 
for  the  witness  to  claim  his  privilege; 
that  the  disclosure  called  for  by  the  inter- 
rogatory propounded  would  tend  to  criminate 
him.  Without  prejudging  the  question  of 
guilt  or  innocence  on  the  set  out,  it  will 
suffice  for  us  to  say  that  there  is  enough  in 
the  settled  principles  of  the  common  law, 
and  in  the  statutes  against  duelling,  to  lead 
to  the  apprehension,  at  least,  that  the  sur- 
geon of  the  party  to  a  duel  would  be  re- 
garded in  law  as  being  concerned  in,  or  as 
aiding  and  abetting  the  duel ;  and  we  are 
further  of  opinion,  that  there  is  enough  in 
the  testimony  to  justify  Dr.  CuUen  in  the 
apprehension  that  a  full  disclosure  of  the 
facts  by  him  would  tend  to  show  that, 
knowing  a  duel  was  to  be  fought  near  Oak- 
wood,  he  attended  at  that  place  at  the  in- 
stance of  one  of  the  parties,  to  be  ready  to 
render  his  professional  services  as  surgeon 
to  one  or  both  of  them,  should  they  be  re- 
quired ;  that  the  duel  was  in  fact  fought ; 
and  that  his  services  as  surgeon  were  re- 
quired and  rendered.  Such  testimony,  we 
think,  might  tend  to  criminate  the  witness, 
and  we  are  of  opinion  that  he  should  not 
have  been  compelled  to  make  the  disclosure, 
unless  for  some  other  reason  he  had  lost 
his  privilege  of  refusal. 

But  it  has  been  earnestly  argued  that  this 
is  not  a  proper  case  to  recognize  the  priv- 
ilege, because  the  witness  has  already  made 
elsewhere  a  full  and  voluntary  disclosure  of 
the  facts,  and  that  nothing  he  could  now 
say  would  do  more  to  criminate  him  than 
has  been  done  already  by  that  statement. 
Conceding  this  to  be  so,  we  are  by  no  means 
prepared  to  say  that  it  answers  the  claim  of 
the  witness  to  his  privilege.  If,  as  we  have 
held  to  be   the   case,  a  full  disclosure 

637  of  the  facts  might  *tend  to  criminate 
the  witness,  we   cannot  see  how  that 

tendency  is  at  all  removed  by  showing  that  j 


the  witness  had  elsewhere  made  a  statement 
tending  to  criminate  him.  The  question 
before  us  is  not  what  the  witness  may  have 
said  elsewhere;  but  whether,  when  it  is 
apparent  that  a  disclosure  from  him  may 
tend  to  criminate  him,  he  shall  now,  in  a 
pending  trial,  be  compelled  to  make  that 
disclosure,  although  he  claims  his  constitu- 
tional right  of  refusal.  We  do  not  see  that 
his  statements  elsewhere  have  anything  to 
do  with  the  question.  They  are  matters  of 
fact  wholly  collateral,  on  which  issues 
might  be  taken. 

But  however  that  may  be,  it  is  utterly 
impossible  for  any  court  to  know  in  advance 
what  additional  facts,  tending  to  criminate 
the  witness,  might  not  be  elicited  by  a  rigid 
and  searching  examination  by  learned 
counsel.  Indeed,  a  mere  repetition  on  oath 
of  the  same  facts  would  of  itself,  as  corrob- 
orative evidence,  tend  to  criminate  him; 
and  we  think  it  would  be  equivalent  to  a 
denial  of  the  privilege  altogether  to  expose 
the  witness  to  the  hazard  of  such  examina- 
tion. 

It  is  contended  in  the  last  place  that  the 
witness  has  lost  his  privilege  by  waiver; 
that  he  has  already  made  a  full  and  volun- 
tary disclosure  of  the  facts  before  the  coro- 
ner when  holding  an  inquest  over  the  dead 
body  of  the  deceased,  and  was  thereby  pre- 
cluded from  thereafter  asserting  his  privi- 
lege of  refusal  to  answer. 

We  entertain  no  doubts  that  a  witness 
may  waive  his  privilege,  whether  secured 
to  him  by  the  Constitution  or  otherwise, 
on  the  familiar  principle  that  a  man  may 
always  waive  a  provision  made  for  his 
benefit.  But  the  waiver  of  such  a  privilege 
as  we  are  now  considering,  must  always  be 
made  understandingly  and  willingly,  and 
generally  after  being  fully  warn^  by  the 
court.  In  1  Greenleaf  Ev.,  2  451,  we 
638  are  told  that  whether  the  *testimony 
will  tend  to  criminate  the  witness  or 
not  is  a  point  on  which  the  court  is  bound 
to  instruct  him.  And  the  author  goes  on 
to  say  in  the  same,  section:  **But  in  all 
cases  where  the  witness,  after  being  adver- 
tised of  his  privilege,  chooses  to  answer,  he 
is  bound  to  answer  everything  relative  to 
the  transaction.*'  Without  **being  adver- 
tised of  his  privilege,*'  the  witness  evi- 
dently would  not,  in  the  estimation  of  the 
learned  author,  be  held  as  waiving  his  priv- 
ilege. The  authorities  referred  to  by  Mr. 
Greenleaf,  and  those  commented  on  at  the 
bar,  fully  sustain  the  position  that,  as  a 
general  rule,  the  witness  should  be  warned 
as  to  his  privilege  before  he  can  be  held  to 
have  waived  it  by  answering.  This  is  the 
rule  when  the  answers  have  been  made  in 
the  case  before  the  court.  It  would  apply 
**a  fortiori"  to  a  case  like  this,  where  the 
supposed  waiver  was  not  made  before  a 
court  but  before  a  coroner  in  the  country, 
and  when  the  witness  made  his  statement 
without  being  advertised  of  his  privilege 
**inops  cohsilii,*'  and  evidently  without 
appreciating  the  position  in  which  he  was 
placed.  Without  deciding  that  a  witness 
can  be  held  in  any  case  to  have   waived  his 
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privileg"e  by  answering*  before  a  different 
tribunal,  we  are  clearly  of  opinion  that 
there  has  been  no  such  waiver  in  this  case. 

The  result  is,  that  in  refusing  to  answer 
the  interrogatory  propounded,  Dr.  Cullen 
was  exercising  a  privilege  secured  to  him 
by  the  Constitution,  and  was  not  guilty  of 
a  contempt  of  court. 

Judgment  of  Hustings  court  reversed  and 
cause  remanded,  with  instructions  to  allow 
the  witness  his  privilege  of  declining  to 
make  the  disclosure  called  for,  if  insisted 
on  by  him. 

Moncure,  P.,  dissented. 

Judgement  reversed. 


639 


*Venable  v.  Commonwealth. 


November  Term,  1873,  Riclimond. 

Peloiiy—CoiilesskMw.*— Prisoner  cbarffcd  with  mur- 
der, makes  a  confession  to  a  police  officer  on  the 
mominff  of  the  day  he  is  examined  by  the  police 
Justice.  Before  that  examination  he  has  employed 
counsel,  and  he  Is  warned,  both  by  his  counsel  and 
the  police  justice,  affalnst  making  any  statement 
or  confession.  Beinff  committed  by  the  Justice, 
on  frettinff  to  the  Jail  he  appears  to  be  very  much 
frifirhtened  and  agitated;  and  upon  ffettinr  there 
he  makes  a  confession,  and  aratn  on  the  same  day 
confesses  the  deed  to  a  woman  of  his  acquaintance 
who  is  in  the  jail.  Thoturh  the  confession  to  the 
police  officer  was  properly  excluded,  the  confession 
made  after  the  waminflrs  fflven  him  are  proper 
evidence. 

At  the  June  term  1873,  of  the  Hustings 
court  of  the  city  of  Richmond,  Horace  Ven- 
able  was  indicted  for  the  murder  of  Mary- 
Holmes.  He  was  tried  at  the  same  term  of 
the  court,  and  the  jury  found  him  g'uilty  of 
murder  in  the  first  degree;  and  the  court 
sentenced  him  to  be  hung.  From  this  judg- 
ment he  applied  for  and  obtained  a  writ  of 
error  and  supersedeas  from  this  court. 

The  only  question  in  the  cause  was  as  to 
the  admission  of  his  confessions  as  evi- 
dence ;  and  upon  this  the  facta  are  stated  in 
the  opinion  of  the  court. 

Young,  for  the  prisoner. 

The  Attorney-General,    for  the  Common- 
wealth. 

640       •  *Moncure,  P.,  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Hustings  court  of  the  city  of  Richmond, 
convicting  the  plaintiff  in  error  of  murder 
in  the  first  degree,  and  sentencing  him  to 
be  hung  therefor.  There  is  but  one  assign- 
ment of  error  in  the  case ;  and  that  is,  the 
admission  by  the  court  of  certain  confes- 
sions set  out  in  the  bill  of  exceptions,  as 
evidence  against  the  prisoner.  A  like  con- 
fession, previously  made  to  another  person 
(Hulce)  had  been  excluded    by    the    court, 

♦Fekwy— Confessions.— See  on  this  point,  mono- 
graphic note  on  "Confessions"  appended  to  Schwartz 
T.  Com.,  27  0ratt  1085. 


no  doubt  because  it  was  obtained  by  a  tem- 
poral inducement — by  a  promise  or  hope  of 
favor  held  out  to  the  prisoner,  in  respect  of 
his  escape  from  the  charge  against  him,  by 
a  person  in  authority,  in  the  meaning  of 
the  rule  of  law  on  this  subject.  And  the 
only  question  is,  whether  the  subsequent 
confessions  admitted  by  the  court  were  pro- 
duced by  the  same  motive  which  is  supposed 
to  have  produced  the  first ;  or  whether  the 
court  was  justified  in  believing,  from  the 
length  of  time  intervening,  or  from  proper 
warning  of  the  consequences  of  confession, 
or  from  other  circumstances,  that  the  de- 
lusive hopes,  under  the  influence  of  which 
the  original  confession  is  supposed  to  have 
been  obtained,  were  entirely  dispelled.  In 
the  absence  of  any  such  circumstances,  the 
influence  of  the  motive  proved  to  have  been 
offered  will  be  presumed  to  continue  and  to 
have  produced  the  subsequent  confessions, 
unless  the  contrary  is  shown  by  clear  evi- 
dence. Thompson's  case,  20  Gratt.  724;  2 
Russ.  on  Crimes,  838;  Greenl.  Ev.  257. 
But  the  contrary  may  be  shown  by  clear 
evidence,  and  the  subsequent  confessions 
are  in  that  case  admissible.  The  only  ques- 
tion is,  whether  the  contrary  is  so  shown 
in  this  case? 

The  confession  was  made  to  Hulce  on  the 
morning  of,  and  before  the  examina- 
641  tion  of  the  prisoner  before  the  *police 
justice.  The  subsequent  confessions 
were  made  on  the  morning  when  the  pris- 
oner was  brought  to  jail,  after  his  exami- 
nation before  the  police  justice.  It  does 
not  appear  that  he  was  carried  to  jail  on 
the  same  day  of  his  examination,  though 
he  no  doubt  was.  So  that  there  must  have 
been  but  a  short  interval  of  time,  perhaps 
less  than  a  day,  between  his  first  and  last 
confessions. 

The  statement  in  the  bill  of  exceptions  in 
regard  to  the  last  confessions  is,  that  after 
the  first  confession  was  ruled  out  **the 
Commonwealth  introduced  a  witness,  one 
Charles  Jones,  a  colored  man,  who  is  cook 
at  the  jail,  wlio  testified  that  on  the  morn- 
ing when  prisoner  was  brought  to  jail 
witness  asked  the  officer  who  had  just 
brought  him  to  jail,  one  Michaels,  what 
prisoner  was  there  for;  to  which  the  officer 
replied,  for  the  murder  of  Mary  Holmes, 
and  he  believed  he  had  confessed  it;  to 
which  witness  said:  *I  reckon  not;  he  cer- 
tainly wouldn't  be  such  a  fool  as  to  confess 
it.'  The  officer  said,  *Yes,  and  he  would  do 
it  now  if  I  would  let  him ;'  and  thereupon 
the  prisoner  said:  *Yes,  I  did  it.'  The 
officer,  Michaels,  who  took  the  prisoner  to 
jail,  stated  that  the  prisoner  seemed  to  be 
frightened  and  trembling  while  the  officer 
was  taking*  him  to  jail,  and  seemed  to  be 
agitated  when  he  got  to  the  jail ;  he  was 
near  by  when  prisoner  and  Jones  were  talk- 
ing ;  did  not  hear  his  confession ;  paid  no 
attention  to  the  conversation  between  them. 
And  thereupon  the  Commonwealth  intro- 
duced another  witness,  Lucy  Kinney,  a  col- 
ored woman,  who  testified  that  she  was  an 
inmate  of  the  jail,  being  detained  thereof  or 
non-payment    of    a    fine;    that    she    knew 
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Horace  Venable  well,  and  knew  deceased 
also;  that  Horace  Venable  lived  at  her 
mother's  house  for  a  long  while;  that  on 
the  morning  when  he  was  brought  to  the 
jail,  after  his  examination  before  the  police 
justice,  she  was  washing  the  porch  of  the 
jail;  that  she   spoke  to  prisoner   and 

642  said:  *  Hello,  *Horace;  what   are   you 
doing  here?'  and  his   reply  was,  that 

he  was  there  for  killing  Mary  Holmes,  and 
that  he  was  sorry  that  he  had  done  it ;  to 
which  witness  replied  that  it  was  too  late 
for  him  to  be  sorry  then,  he  ought  to  have 
thought  about  that  before  he  killed  her ;  and 
he  then  said  that  he  was  determined  if  he 
didn't  have  her  nobody  else  should;  he  was 
sorry  for  it  now,  and  if  ever  he  jfot  out  of 
this  scrape  he  would  never  get  into  another. 
It  also  appeared  that  between  the  time  when 
the  statement  to  Hulce  (which  had  been 
ruled  out)  was  made  and  the  time  when 
prisoner  made  the  foregoing  statements  to 
the  witnesses,  Jones  and  Kinney,  the  pris- 
oner had  had  counsel ;  that  he  had  had  his 
examination  before  the  police  justice  and 
had  been  warned,  both  by  counsel  and  by 
the  police  justice,  against  making  any 
statement  or  confession.  The  testimony  of 
the  witnesses,  Jones  and  Kinney,  went 
to  the  jury  without  objection  on  the  part  of 
the  prisoner's  counsel.  After  the  examina- 
tion of  the  witnesses  on  the  part  of  the 
Commonwealth,  and  the  examination  of 
witnesses  for  the  defence  had  closed,  and 
just  as  the  argument  was  about  to  com- 
mence, one  of  the  jurors  asked  that  the  wit- 
ness, Charles  Jones,  might  be  recalled,  and 
asked  him  to  repeat  his  former  statement, 
which  witness  did ;  and  thereupon  the  pris- 
oner, by  his  counsel,  moved  the  court  to 
exclude  from  the  jury  the  whole  of  the  said 
conversations  that  had  taken  place  between 
the  prisoner  and  Charles  Jones,  and  between 
the  prisoner  and  Lucy  Kinney,  which  mo- 
tion the  court  overruled ;  to  which  opinion 
of  the  court  refusing  to  exclude  the  said 
conversations  from  the  jury,  the  prisoner, 
by  his  counsel,  excepted. ' ' 

We  think  it  clearly  appears  from  the  fore- 
going   statement    that    after    the    prisoner 
made   his  first  confession,    and  before  he 
made    his   subsequent   ones,    he   was   duly 
warned  against  making  any   confes- 

643  sion.     The  first  confession  was  *made 
to  a  subordinate  officer  of  the  police, 

who  advised  the  prisoner  to  employ  counsel. 
He  did  employ  counsel,  who  represented  him 
before  the  police  justice ;  and  he  was  warned, 
both  by  his  counsel  and  by  the  police  jus- 
tice, against  making  any  statement  or  con- 
fession. After  his  examination  before  the 
police  justice,  and  after  he  had  received 
that  double  warning  from  these  function- 
aries, whose  advice  ought  to  have  been  much 
more  potential  with  him  than  a  mere  sug- 
gestion of  a  ministerial  police  officer,  he 
made  his  subsequent  confessions  to  persons 
in  the  jail.  The  terms  in  which  the  con- 
fessions were  made  indicate  that  they  were 
true.  In  assigning  his  reason  for  commit- 
ting the  deed  with  which  he  was  charged, 
he  said,    *'that    he   was   determined,    if   he 


didn't  have  her,  nobody  else  should;  he 
was  sorry  for  it  now,  and  if  he  ever  got  out 
of  this  scrape  he  would  never  get  into 
another."  A  great  deal  of  stress  was  laid, 
in  the  argument  of  the  prisoner's  counsel 
before  this  court,  on  the  fact  proved  by 
Michaels,  who  took  the  prisoner  to  jail, 
that  he,  **the  prisoner,  seemed  to  be  fright- 
ened and  trembling  while  the  officer  was 
taking  him  to  jail,  and  seemed  to  be  agitated 
when  he  got  to  the  jail."  But  no  degree  of 
alarm  or  agitation  will,  of  itself,  render 
confessions  made  during  its  existence  in- 
admissible. Smith's  case,  10  Gratt.  734,  is 
a  striking  instance  of  that  fact.  But,  as 
was  said  there,  that  matter  is  for  the  con- 
sideration of  the  jury,  and  affects  the  credit, 
but  not  the  competency  of  the  evidence. 
The  court  below  was  satisfied  that  the  sub- 
sequent confessions  were  voluntary,  and 
therefore  admitted  them.  And  we  think 
the  court  did  not  err  in  that  respect. 

We  are  of  opinion  that  there  is  no  error 
in  the  judgment,  and  that  it  ought  to  be 
affirmed. 

Judgment  affirmed. 


644  *Randall  v.  The  Commonwealth. 

January  Term,  1874,  Richmond. 

I.  PeloBlM.— All  offences  for  which  the  penalty  is 
confinement  in  the  penitentiary  are  felonies,  and 
the  Indictment  for  such  an  offence  must  describe 
it  as  havlnff  been  done  "feloniously." 

a.  Sftine— Verdict  Uncertain.— Upon  an  indictment 
under  the  act  conceminf  malicious  and  unlawful 
shooting,  stabblnff,  &&,  (Code  of  1880.  ch.  171,  $9,) 
which  charges  that  the  prisoner  did  unlawfully 
shoot,  &c.,  with  set  purpose  and  malice  afore- 
thought to  kill  and  murder,  Ac.,  the  jury  find  the 
prisoner  sruilty  of  malicious  shooting*,  without 
sayiuff  who  he  shot,  and  fix  the  term  of  his  im- 
prisonment in  the  penitentiary  at  five  years.  No 
judgment  can  be  entered  on  the  verdict 

3.  Same— Same— Reversal.— The  Indictment  and  the 
verdict  being  fatally  defective,  the  judgment  may 
be  reversed  by  the  appellate  court,  though  no 
motion  in  arrest  of  judgment  was  made  in  the 
court  below. 

4.  Same— Same— New  Indtctment.*— The  proceedlnffs 
In  the  case  will  not  prevent  the  finding  of  another 
indictment  against  the  prisoner  for  the  same 
offence,  after  the  attorney  for  the  Commonwealth 
has,  with  the  consent  of  the  court,  entered  a  nolle 
proteoui  upon  the  pending  Indictment. 

At  the  November  term  1873  of  the  County 
court  of  Chesterfield,  the  grand  jury  found 
an  indictment  against  Henry  Randall,  that 
**on  the  23d  day  of  August  1873,  in  the 
county  aforesaid,  with  malice  aforethought, 
in  and  upon  one  J.  8.  Moore,  the  said 

645  Henry  Randall,  being  *then  and  there 
armed  with  a  dangerous  weapon  called 

^Pelontee— New  Indictment.— See  monographic  noU 
on  "Autrefois  Acquit"  appended  to  Page  v.  Com., 
26  Gratt  948.  See  SUte  v.  Harr,  38  W.  Va.  68.  17  S.  E. 
Rep.  794;  State  v.  Newsom.  13  W.  Va.  859;  State  v. 
Whitt,  39  W.  Va.  4«8,  19  S.  E.  Rep.  873;  State  v.  Mc- 
Clung,  85  W.  Va.  280,  18  S.  E.  Rep.  664;  SUte  v. 
Cartright,  20  W.  Va.  37. 
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a  pistol,  did  then  and  there  unlawfully  shoot 
and  wound  him  the  said  J.  S.  Moore,  with 
intent  him  the  said  J.  S.  Moore,  with  set 
purpose  and  malice  aforethought,  to  kill 
and  murder,  against  the  peace,"  &c. 

The  case  was  sent  to  the  Circuit  court  of 
the  county,  and  came  on  for  trial  in  that 
court  at  its  November  term,  when  the  jury 
found  a  verdict  as  follows:  **We  the  jury 
find  the  prisoner,  Henry  Randall,  guilty  of 
malicious  shooting,  and  fix  the  term  of  im- 
prisonment in  the  public  jail  and  peniten- 
tiary house  at  five  years."  There  was  a 
motion  in  arrest  of  judgment,  which  was 
overruled ;  and  the  prisoner  was  sentenced 
by  the  court  In  accordance  with  the  ver- 
dict. And  he  thereupon  applied  to  this  court 
for  a  writ  of  error;  which  was  allowed. 

S.  M.  Page,  for  the  prisoner. 

The  Attomey^-General,  for  the  Common- 
wealth. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  offence  for  which  the  plaintiff  in 
error  was  intended  to  be  prosecuted  in  this 
case  is  the  offence  declared  by  the  Code  of 
1860,  chapter  191,  section  9,  concerning  ma- 
licious and  unlawful  shooting,  stabbing, 
&c.  The  jury,  by  their  verdict,  found  the 
prisoner  **guilty  of  malicious  shooting,'* 
and  fixed  his  term  of  imprisonment  in  the 
penitentiary  at  five  years,  to  which  he  was 
accordingly  sentenced.  And  he  applied  for 
and  obtained  from  this  court  a  writ  of  error 
to  the  judgment.  In  his  petition  for  the 
writ  he  assigned  sundry  errors  in  the  said 
judgment,  one  of  which  is,  that  the  verdict 
found  him  guilty  of  no  offence  at  all,  hav- 
ing found  him  guilty  merely  **of  mali- 
cious shooting."  The  attorney -gen- 
646  eral  rightly  admitted  *that  this  error 
was  well  assigned,  and  that  for  this 
error  the  judgment  would  have  to  be 
reversed.  If  this  were  the  only  error  in  the 
case  it  would  have  to  be  remanded  to  the 
Circuit  court  for  new  trial  to  be  had  therein 
upon  the  said  indictment. 

But  the  indictment  itself  is  fatally  defect- 
ive, as  an  indictment  for  felony,  in  not 
charging  the  offence  to  have  been  done 
' 'feloniously ;"  and  this  also  is  assigned  as 
an  error  in  the  petition.  We  think  this 
error,  too,  is  well  assigned.  There  are  cer- 
tain technical  terms  of  description  required 
to  be  used  in  the  indictment  for  certain 
offences  which  are  absolutely  necessary  to 
determine  the  judgment.  Thus  the  word 
**feloniously"  must  be  used  in  every  in- 
dictment for  felony.  1  Chit.  C.  L.  242 
marg. ;  Davis  C.  I^.  430 ;  3  Rob.  Prac. ,  old 
ed.,  39;  2  Va.  Ca.  122  Barker's  case;  143 
Trimble's  case;  Taylor's  case,  20  Gratt. 
825.  The  Code,  ch.  191,  section  9,  does  not 
expressly  declare  the  offence  therein  men- 
tioned to  be  a  felony,  but  it  makes  the  said 
offence  punishable  with  confinement  in  the 
penitentiary ;  and  all  offences  so  punishable 
are  declared  by  law   to  be   felonies.     Code, 


ch.  199,  secUon  1.  When  an  offence  is  so 
punishable  it  must  be  described  in  an  in- 
dictment therefor  by  the  term  **feloniously," 
whether  it  be  expressly  called  a  felony  or 
not  in  the  law  which  creates  it  or  makes  it 
so  punishable.  2  Va.  Ca.,  122  and  143, 
supra.  The  averment  that  the  act  was  done 
**feloniously"  is  so  important  that  the 
omission  of  it  is  an  error  even  after  verdict 
for  which  the  judgment  will  be  arrested.  3 
Rob.  Prac,  and  2  Va.  Ca.,  supra.  And 
anything  which  is  good  cause  for  arresting 
a  judgment  is  good  cause  for  reversing  it, 
though  no  motion  in  arrest  is  made.  Mat- 
thews' and  Garner's  cases,  18  Gratt.  989. 

Therefore  the  plaintiff  in  error  cannot  be 
convicted  of  felony  on  the  indictment 

647  aforesaid;  but  in   order  to  his  *being 
tried  for   the   felony  aforesaid  a  nolle 

prosequi  may  be  entered  by  the  attorney  for 
the  commonwealth,  with  the  consent  of  the 
court,  on  the  said  indictment,  and  a  new 
and  proper  indictment  may  be  exhibited 
and  found  against  the  said  plaintiff  for  the 
said  felony ;  on  which  new  and  proper  in- 
dictment he  may  be  trifed,  notwithstanding 
the  proceedings  had  upon  the  old  and  defect- 
ive indictment.  2  Rob.  Pr.,  old  ed.,  127;  2 
Va.  Ca.  70-111. 

The  court  is,  therefore,  of  opinion  that 
the  said  judgment  is  erroneous,  and  ought 
to  be  reversed  and  annulled,  and  that  the 
verdict  should  be  set  aside  and  the  cause 
remanded  to  the  Circuit  court,  for  further 
proceedings  to  be  had  therein,  in  conformity 
with  the  foregoing  opinion. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  verdict  found  by  the  jury  in  this  case 
is  fatally  defective  in  finding  the  prisoner 
guilty  of  ** malicious  shooting"  merely, 
which,  in  itself,  is  no  offence  at  all ;  and  if 
that  were  the  only  error  in  the  judgment  it 
would  be  proper  to  reverse  the  judgment, 
set  aside  the  verdict,  and  remand  the  cause 
for  a  new  trial  to  be  had  therein  upon  the 
indictment  on  which  the  plaintiff  in  error 
was  formerly  tried.  But  the  court  is  further 
of  opinion  that  the  indictment  itself  is 
fatally  defective,  as  an  indictment  for  fel- 
ony, in  not  averring  that  the  act  therein 
charged  was  done  '^feloniously;"  that  the 
said  plaintiff  cannot  be  convicted  of  felony 
on  that  indictment,  and  that  in  order  to  his 
being  tried  for  the  felony  intended  to  be 
charged  against  him,  to  wit:  the  offence 
declared  by  the  Code  of  1860,  chapter  191, 
section  9,  page  784,  concerning  malicious 
and  unlawful  shooting,  stabbing,  &c.,  a 
nolle  prosequi  may  be  entered  by  the  attor- 
ney for  the  Commonwealth,   with  the 

648  *consent  of  the  court,  on  the  said 
indictment,  and  a  new  and  proper  in- 
dictment may  be  exhibited  and  found 
against  the  said  plaintiff  for  the  said  fel- 
ony, on  which  new  and  proper  indictment 
he  may  be  tried,  notwithstanding  the  pro- 
ceedings had  upon  the  old  and  defective 
indictment. 

Therefore   it    is  considered  that  the  said 
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judgment  is  erroneous,  and  that  the  same 
be  reversed  and  annulled.  And  it  is  ordered 
that  the  verdict  of  the  jury  be  set  aside  and 
the  cause  remanded  to  the  Circuit  court  for 
further  proceedings  to  be  had  therein,  in 
conformity  with  the  foregoing  opinion. 

Judgment  reversed. 


649  *Boxley  v.  The  Commonwealth. 

January  Term.  1874.  Richmond. 

I.   New  Trial— Verdict  Contrary  to  Evidence.*— In  a 

prosecution  for  rape  the  verdict  and  judgrment  of 
the  court  of  trial  set  aside  by  the  appellate  court, 
on  the  ffronnd  that  the  evidence  did  not  sustain  the 
verdict, 
a.  Same— Surprise. t— The  prisoner  entitled  to  a  new 
trial  on  the  ground  of  surprise;  the  testimony  of 
the  principal  witness,  as  given  In  court,  varying 
materially  from  that  given  before  the  committing 
justice:  and  the  justice,  who  was  a  physician, 
having  been  called  away  at  the  time  of  the  trial. 

At  the  July  term  of  the  County  court  of 
Halifax,  Wilson  Boxley,  colored,  was  in- 
dicted for  a  rape  upon  Martha  H.  Spencer. 
At  the  same  term  of  the  court  he  was 
brought  to  the  bar,  and  being  arraigned 
pleaded  not  guilty,  and  on  his  motion  the 
case  was  continued.  He  was  thereupon  re- 
manded to  the  Circuit  court  of  the  county 
for  trial  at  its  September  term ;  and  on  his 
motion  he  was  allowed  to  give  bail  for  his 
appearance  at  the  Circuit  court. 

At  the  September  term  of  the  Circuit 
court  Boxley  appeared,  and  upon  his  trial 
was  found  guilty  by  the  jury,  who  ascer- 
tained the  term  of  his  imprisonment  in  the 
penitentiary  at  ten  years.  The  prisoner 
thereupon  moved  the  court  to  set  aside  the 
verdict  and  grant  him  a  new  trial  on  the 
ground  of  surprise,  and  because  the  verdict 
was  contrary  to  the  evidence ;  and  he 

650  filed  his  *own  affidavit  and  the  affida- 
vit of  H.  B.  Melvin,    the   justice  who 

committed  him,  to  show  that  the  principal 
witness  had  varied  materially  in  her  evi- 
dence before  the  jury  from  her  statements 
before  the  committing  justice. 

The  court  overruled  the  motion  and  sen- 
tenced the  prisoner  in  accordance  with  the 
verdict,  and  the  prisoner  excepted ;  and  upon 
his  application  a  writ  of  error  was  awarded. 
The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Davis,  for  the  prisoner. 

The  Attorney-General,  for  the  Common- 
wealth. 

Bouldin,  J.,  delivered  the  opinion  of  the 
court. 


•New    Trial— Verdict    Contrary    to    Evidence.— See 

monographic  note  on  "Autrefois  Acquit"  appended 
to  Page  V.  Com.,  28  Qratt  ©43;  Lawrence  v.  Com.,  80 
Gratt.  845,  and  note  and  Mings  v.  Com.,  85  Va.  638,  8 
S.  E.  Rep.  474. 

tSame -Surprise.— See  monographic  note  on  "Con- 
tinuances" appended  to  Harman  v.  Howe,  27  Gratt 
ff76. 


Several  objections  have  been  taken  by 
the  counsel  for  the  plaintiff  in  error  to  the 
judgment  of  the  court  below  in  this  case, 
involving  questions  of  both  law  and  fact, 
and  have  been  argued  with  much  learning 
and  ability ;  but  in  the  view  taken  of  the 
case  by  this  court  we  deem  it  necessary  to 
consider  only  the  questions  arising  under 
the  last  assignment  of  error.  After  the 
jury  had  rendered  a  verdict  of  guilty  and 
fixed  the  term  of  the  prisoner's  confinement 
in  the  penitentiary  at  ten  years,  he  moved 
the  court  to  set  aside  the  verdict  and 
awarded  him  a  new  trial  on  the  following 
grounds : 

1st.  Because  the  verdict  had  been  obtained 
by  surprise. 

2d.  Because  it  was  not  sustained  by  the 
evidence. 

The  court  overruled  the  motion  and  sen- 
tenced the  prisoner  to  ten  years*  confine- 
ment in  the  penitentiary.  To  this  ruling 
the  prisoner  excepted,  and  prayed  the  court 
to  certify  the  facts  proved  on  the  trial, 
which  was  done  accordingly. 

651  *We  are  of  opinion   that  the  Circuit 
court  erred  in  refusing,    under  all  the 

circumstances  of  this  case,  to  grant  the  new 
trial. 

Without  recapitulating  or  very  critically 
analyzing  the  testimony,  we  are  compelled 
to  say  that  the  evidence  adduced  to  establish 
the  felonious  act — the  corpus  delicti — is,  to 
say  the  least  of  it,  of  a  very  doubtful  and 
inconclusive  character.  It  consists  exclu- 
sively of  the  statements  of  the  person  upon 
whom  the  offence  is  charged  to  have  been 
committed,  and  is  certified  by  the  court  as 
follows:  **On  the  day  of  June  1873,  it 

being  Sunday,  about  12  o'clock  M.,  Miss 
Martha  Spencer  was  at  the  spring  (which 
is  about  one  hundred  yards  from  her  father's 
house) ;  had  filled  her  bucket  and  was  sitting 
down  on  a  rock  at  the  spring;  while  sitting 
there  some  one  came  up  behind  her  and 
seized  her  by  the  shoulders,  pulled  her  over 
backwards,  her  bonnet  falling  over  her 
eyes;  the  person  making  the  attack  spoke 
to  her  in  a  low  tone  and  told  her  not  to 
make  a  noise*'  (a  suggestion  which  for 
some  reason  she  seems  to  have  6uly  re- 
spected). **She  screamed  once"  (whether 
in  a  similar  tone  or  not  does  not  appear) ; 
**but  the  bonnet  was  held  over  her  mouth 
and  eyes  so  that  she  was  unable  to  make 
further  outcry,  and  could  only  catch  a 
glimpse  of  her  ravisher.  Her  arms  were 
not  confined,  and  she  made  an  attempt  to 
pull  the  bonnet  away  from  her  eyes.  She 
was  very  weak  and  nervous,  and  very  much 
frightened,  and  notwithstanding  her  resist- 
ance, he  accomplished  his  purpose  and  rav- 
ished her.'* 

This  is  her  own  account  of  the  alleged 
criminal  act,  and  is  all  we  have  directly  on 
that  subject.  She  proves  no  other  violence 
than  enough  to  draw  her  backwards  by  the 
shoulders  from  her  seat,  and  to  hold  her 
bonnet  over  her  face.  Her  person  was  ex- 
amined by  two  physicians,  and  whilst  they 
both   testified   that   it    was    apparent 

652  *that  she  had  had  recent  sexual  inter- 
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coarse,  they  also  proved  that  there  was 
nothing  to  indicate  that  it  had  been 
accomplished  by  violence;  **that  no  bruises 
were  found  about  the  face,  arms  or  person 
of  the  prosecutrix,  except  a  small,  almost 
imperceptible,  bruise  under  each  knee." 

It  was  also  proved  that  Miss  Spencer  was 
**a  large,  stout  woman,"  and  the  accused 
was  a  * 'medium-sized  man,  about  twenty- 
three  3'ears  old." 

Can  we  say  upon  such  testimony  that  the 
criminal  act  has  been  established?  It  would 
require  a  large  degree  of  charity  and  cre- 
dulity to  believe  that  at  noonday,  within 
one  hundred  yards  of  her  father's  house  and 
within  two  or  three  hundred  yards  of  the 
house  of  a  neighbor  (Wm.  Spencer),  a  rape 
was  perpetrated  on  this  large  and  stout 
woman,  with  both  her  arms  perfectly  free, 
by  a  medium-sized  man,  who  neither  threat- 
ened her  with  violence  nor  did  anything  to 
disable  her,  and  who,  from  her  own  account, 
had  the  use  of  but  one  arm,  the  other  being 
employed  in  holding  her  bonnet  over  her 
face  whilst  the  act  was  committed;  and 
that  all  this  had  been  accomplished  with  no 
noise  to  alarm  the  families  which  were  so 
near;  with  not  the  slightest  indication, 
from  the  appearance  of  the  ground,  that 
there  had  been  a  scufSe ;  and  with  no  scratch 
or  bruise  on  the  person  of  the  female  to 
show  that  her  chastity  had  not  been  violated 
without  a  struggle  I  Such  testimony,  we 
think,  exceedingly  weak,  to  say  the  least 
of  it,  to  show  that  a  rape  had  been  com- 
mitted at  all,  especially  when  it  appears  in 
the  record  that  the  accused,  who  lived  at 
her  father's  house,  had  previously,  in  his 
kitchen,  attempted  to  take  improper  liber- 
ties with  Miss  Spencer,  which  she  does  not 
appear  to  have  disclosed  or  resented. 

But  conceding  the  rape  to  be  established, 
the  evidence  to  connect  the  accused 
653  with  the  act  is  yet  more  doubtful  *and 
unsatisfactory.  Although  the  accused 
had  resided  at  her  father's  house  for  a  year 
or  two  previous  to  the  occurrence,  and  was, 
of  course,  well  known  to  the  witness — voice, 
features,  gestures  and  person — yet  she  does 
not  swear  to  his  identity.  He  spoke  to  her 
with  his  face  very  near  to  her's,  yet  she 
does  not  say  that  she  recognized  his  voice. 
She  says  she  only  caught  a  **glimpse  of  the 
lower  part  of  his  face,"  and  only  saw  his 
back  *'at  a  distance  of  about  fifty  or  a  hun- 
dred yards,  running  away."  What  she  was 
doing  from  the  time  he  left  her  person  until 
he  reached  the  distance  of  fifty  or  one  hun- 
dred yards  does  not  appear ;  yet  when  she 
did  see  him  she  seems  to  have  been  perfectly 
cool  and  collected,  for  she  can  tell  that  he 
wore  a  dirty  shirt  and  a  black  felt  hat.  She 
says  t^at,  from  the  glimpse  she  had  of  his 
face,  and  the  sight  she  had  of  his  back  as 
he  ran  away,  she  believed  it  was  the  pris- 
oner. And  this  was  all  the  evidence  of 
identity  except  the  evidence  of  William 
Spencer,  who  lived  about  two  or  three  hun- 
dred yards  from  the  home  of  the  prosecutrix. 
He  proves  that  he  saw,  on  what  day  and 
at  what  hour  does  not  appear,  a  man  whom 
he  took  to  be  Wilson  Boxley,   walking   very 


rapidly  along  the  road  leading  from  Banister 
Spencer's,  and  now  and  then  looking  back- 
wards. He  called  to  him  and  asked,  **What's- 
your  hurry?"  but  received  no  answer.  He 
was  one  hundred  yards  oiF,  and  witness  was 
not  sure  it  was  Boxley.  **The  man  he  saw 
wore  a  white  chip  hat" — not  a  black  felt 
hat,  as  proved  by  Miss  Spencer  to  have  been 
worn  by  the  person  who  assailed  her. 

It  was  further  proved  that  the  accused 
lived  about  two  miles  from  the  home  of 
Miss  Spencer,  and  that  he  remained  at  his 
work  as  usual  for  three  or  four  days  after 
the  occurrence  at  the  spring,  when  he  was 
charged  with  this  offence  by  the  brothers 
of  Miss  Spencer  and  beaten  by  them.  He 
then    went    to    the    court-house    and 

654  *caused  a  warrant  to  be  issued  against 
them;  and  it  was  not  until  after  these 

proceedings  that  the  present  prosecution 
was  commenced.  We  think  the  evidence 
wholly  insufficient  to  identify  the  prisoner 
as  the  guilty  party. 

Were  this  not  so,  the  evidence,  to  say  the 
most  of  it,  leaves  the  question  of  identity 
extremely  doubtful,  and,  under  the  circum- 
stances, the  verdict  of  the  jury  should  have 
been  set  aside  and  a  new  trial  awarded,  to 
allow  the  accused  the  privilege  of  introduc- 
ing the  testimony  set  forth  in  his  own  affi- 
davit and  that  of  Dr.  Melvin,  of  which  he 
was  evidently  deprived  by  surprise. 

Dr.  Melvin 's  testimony,  as  set  forth  in 
his  affidavit,  would  have  still  further  weak- 
ened the  testimony  on  the  question  of  iden- 
tity. He  was  the  committing  magistrate, 
and  the  testimony  of  Miss  Spencer,  as  de- 
tailed by  him,  is  materially  variant  from  , 
her  testimony  in  court ;  and  the  facts  set 
forth  in  the  prisoner's  affidavit  satisfacto- 
rily explain  his  failure  to  have  Dr.  Melvin 
before  the  court. 

Under  all  the  circumstances,  this  court  is 
of  opinion  that  the  court  below  erred  in 
refusing  to  set  aside  the  verdict  and  to 
award  the  prisoner  a  new  trial. 

As  the  cause  must  be  remanded  to  the 
Circuit  court,  it  becomes  necessary  to  dis- 
pose of  the  objection  to  the  jurisdiction  of 
that  court,  so  earnestl)'  and  ably  argued  at 
the  bar. 

The  objection  was,  that  as  the  law  stood 
on  the  28th  of  July  1873,  when  the  case  was 
transferred  from  the  County  to  the  Circuit 
court,  the  prisoner  had  a  right  to  be  tried 
in  the  County  court  in  which  his  case  was 
pending,  or,  at  his  election,  to  be  sent  for 
trial  to  the  Circuit  court ;  that  he  did  not 
elect  to  be  tried  in  the  latter  court,  and 
therefore  his  case  was  never  legally  pend- 
ing in  that  court. 

It  is  certainly  true   that    on    the   25th    of 

July  1873   the    prisoner   had   a   right   to  be 

tried  in   the   County   court,    where  his  case 

was   pending;  but    it  is   equally  true 

655  that  *the  Count)-   court   had  then  un- 
doubted authority,  on    the   election  of 

the  prisoner  or  by  his  consent,  to  transfer 
the  case  to  the  Circuit  court.  It  is  further- 
more true,  that  on  the  first  day  of  August 
thereafter  the  jurisdiction  of  the  County 
court  to  try    the   case   would  cease ;  and  by 


227 


24  GRATT. 


Virginia  Rbports,  Annotated. 


666,  667,  668 


the  mandate  of  the  law  it  would,  without 
the  prisoner's  consent,  be  transferred  to  the 
Circuit  courf.  On  the  prisoner's  motion 
the  case  had  already  been  continued  to  the 
next  term  of  the  court,  and  his  right  to  be 
tried  in  the  County  court  was,  in  effect, 
forever  gone,  for  in  three  days  the  new  law, 
depriving  the  County  courts  of  jurisdiction 
of  the  case,  would  go  into  effect.  This  was 
all  well  known  to  the  court  and  to  the  coun- 
sel on  both  sides,  and  it  is  reasonable  to 
conclude  that,  acting  on  that  knowledge, 
the  transfer  to  the  Circuit  court  was  made 
with  the  consent  and  approbation  of  the 
accused.  We  think  so  because,  under  the 
circumstances  then  existing,  it  was  mani- 
festly to  his  interest  to  give  that  consent, 
and  because  he  not  only  made  no  objection 
whatsoever  to  the  transfer,  but  immediately 
thereafter  applied  to  be  allowed  to  give  bail 
for  his  appearance  in  the  Circuit  court, 
which  was  allowed  him  and  was  given  ;  and 
because  he  appeared  in  that  court  in  dis- 
charge of  his  recognizance,  and  submitted 
to  his  trial  without  indicating  the  slightest 
objection  to  the  jurisdiction  of  the  court. 
He  was  in  fact  exactly  where  he  would 
have  been  had  no  transfer  been  made,  with 
the  advantage  of  a  full  opportunity  to  meet 
the  charge  in  the  court  in  which  it  was 
absolutely  necessary,  under  the  law,  which 
was  just  about  to  go  into  effect,  that  he 
should  be  tried. 

Under  such  circumstances  we  are  fully  jus- 
tified in  reaching  the  conclusion  that  the 
transfer  was  in  fact  made  with  the  pris- 
oner's consent,  and  the  Circuit  court  there- 
fore had  jurisdiction.  We  arrive  at 
656  this  conclusion  *the  more  readily  be- 
cause it  is  now  evidently  to  the  ad- 
vantage of  the  prisoner.  He  must  be  tried 
in  the  Circuit  court,  and  is  now  in  confine- 
ment, and  it  might  seriously  prolong  that 
confinement  were  we  compelled  to  go 
through  the  inconvenient  and  useless  form 
of  sending  the  case  to  the  County  court,  to 
be  by  that  court  immediately  sent  back 
where  it  now  is. 

The  judgment  of  the  Circuit  court  must 
be  reversed,  the  verdict  set  aside,  and  a 
new  trial  awarded. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties,  by 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  and 
the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  Circuit  court  erred  in  re- 
fusing to  grant  to  the  plaintiff  in  error  a 
new  trial :  first,  because  the  verdict  of  the 
jury  was  not  sustained  by  the  evidence ; 
and,  second,  because,  under  the  circum- 
stances, the  plaintiff  in  error  was  entitled 
to  the  benefit  of  Dr.  Melvin's  testimony. 
It  is  therefore  considered  by  this  court  that 
the  judgment  of  the  Circuit  court  be  re- 
versed and  annulled,  the  verdict  of  the  jury 
set  aside,  and  a  new  trial  awarded ;  and  the 
case  is  remanded  to  the  Circuit  court  for 
further  proceedings. 

Judgment  reversed. 


657  *Thornton  v.  The  Commonwealth. 

January  Term,  1874,  Richmond. 

I.  Felony— Ch«rg«  of  Jury  by  the  Clerk.*— An  indict- 
ment for  murder  affainst  T  and  R  contains  two 
counts:  tbe  second  charges  T  as  principal  and  R 
as  accessory  before  the  fact:  and  on  the  motion  of 
T  the  second  count  is  struck  out.  At  a  subsequent 
term  on  the  trial  of  T  the  clerk  reads  both  counts 
and  chareres  the  jury  on  both:  and  then  the 
prisoner  excepts.  The  court  then  directs  the  clerk 
to  read  the  first  count,  which  is  done,  and  the  clerk 
charges  the  jury  upon  it:  and  then  the  prisoner 
excepts  to  the  second  reading  and  charge.  The 
second  readiner  and  charge  was  proper,  and  cures 
the  error  of  the  first 

a.  5«me— Same.- The  clerk  In  his  charge  did  not 
charg-e  the  Jury  as  to  the  different  grades  of  homi- 
cide. The  indictment  beinfir  for  murder  in  the  first 
defirree  by  poison,  the  prisoner  was  either  guilty  of 
that  offence  or  guilty  of  no  offence  which  could  be 
punished  under  the  indictment:  and  therefore  it 
was  sufficient  to  charge  the  jury  to  that  effect 

3.  Same— Seme.— There  is  no  law  requiriuff  the  clerk 
to  charffe  the  jury  as  to  the  different  grades  of 
homicide  in  any  case:  and  his  charge  is  without 
authority  and  nothing,  except  so  far  as  it  may  be 
considered  as  having  received  the  sanction  of  the 
court,  and  thus  become  the  act  of  the  court 

4.  Seme— 5«me— Verdict.— The  jury  find  the  prisoner 
guilty  of  murder  in  the  first  degree,  as  charged  in 
the  Indictment,  without  mentioning  her  name: 
but  in  the  verdict  as  recorded  and  read  to  the 
jury,  the  name  is  inserted.  The  verdict  is  suffi- 
cient 

658  *5-  Seme— Indictment— In  an  Indictment    for 

murder  by  poison  it  is  not  necessary  to  state 
that  the  accused  knew  the  substance  alleged  to 
have  been  used  in  producing-  death  was  a  deadly 
poison. 

6.  Seme— Same.— An  accessory  before  the  fact  to  a 
felony  cannot  be  convicted  on  an  Indictment 
against  him  as  pxincipal. 

7.  5ame— Verdict.— On  an  indictment  for  murder  by 
poison,  to  an  enquiry  by  the  jury  whether,  If  they 
believe  from  the  evidence  that  the  prisoner  did 
administer  the  poison  with  intent  to  kill  her  hus- 
band, and  that  he  died  from  it,  can  we  find  her 
guilty  of  anythinff  less  than  murder  in  the  first 
degree?   The  answer  must  be  in  the  neffative. 

8.  Same— Instructions.— To  the  enquiry  of  the  Jury 
the  court  replies:  If,  &c..  that  she  did  in  person, 
or  through  the  agency  of  another  acting  under  her 
directions,  administer  poison  to  her  husband,  and 
that  she  did  intend  thereby  to  kill  him.  and  that 
he  did  actually  die  therefrom,  the  law  presumes 
malice,  and  you  ouffht  to  find  her  guilty  of  murder 
in  the  first  degree:  if  you  do  not  thus  believe  you 
will  find  her  not  guilty.  There  was  in  fact  no  evi- 
dence before  the  Jury  of  the  acrency  of  another  in 
the  act,  and  the  prisoner  made  no  objection  to  the 
instruction  at  the  time,  nor  a  motion  for  a  new 
trial,  nor  was  it  assigned  as  eiror  in  this  court; 
yet  if  the  instruction  was  erroneous  and  could 
have  prejudiced  the  prisoner,  she  will  be  allowed 
the  benefit  of  it  in  this  court 

9.  Same— 5ame.— If  the  court  in  referring-  to  the 
agency  of  another,  intended  to  say  to  the  Jury  that 
an  accessory  before  the  fact  to  murder  mlirht  be 

«Pelony— Charge  of  Jury  by  Clerk.— See  monographic 
note  on  ''Instructions"  appended  to  Womack  v.  Cir- 
cle. 29  Gratt  192. 
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convicted  on  an  indictment  acrainst  him  as  princi- 
pal, it  was  error.  If  the  court  intended  the  pres- 
ence of  the  prisoner  at  the  time  of  the  commission 
of  the  offence  through  snch  agency,  then  it  was 
not  error. 

■o.  Same— Sane.  —It  is  not  obvions  from  all  the  evi- 
dence in  the  canse  that  the  prisoner  conld  not  have 
been  injured  by  the  instruction,  thousrh  taken  in 
the  first  sense:  and  therefore  no  objection  or 
exception  having  been  taken  when  the  instruction 
was  given,  it  affords  no  ground  for  reversing  the 
judfirment  and  ordering  a  new  trial. 

The  case  is  fully  stated  in  the  opinion  of 
the  court. 

John  M.  Bouldin,  for  the  prisoner. 

The  Attorney-General,    for   the  Common- 
wealth. 

659  *Moncure,  P.,  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  to  a  judg-ment  of 
the  Circuit  court  of  the  county  of  Charlotte, 
rendered  on  the  30th  day  of  September  1873, 
convicting  Susan  Thornton  of  the  murder 
of  her  hubsand,  William  Thornton,  by 
poison,  and  sentencing-  her  to  be  hung 
therefor. 

The  indictment  was  in  the  usual  form  in 
such  cases,  and  contained  two  counts.  The 
first  was  a  count  chatting  the  said  Susan 
Thornton  and  one  £d.  Robinson  jointly 
with  the  commission  of  the  offence,  as 
principals  in  the  first  degree.  The  second 
charged  her  as  principal  in  the  first  degree 
and  him  as  accessory  before  the  fact.  On 
their  joint  arraignment  in  the  County  court, 
on  the  3d  of  March  1873,  they  elected  to  be 
tried  in  the  Circuit  court  of  said  county. 
Afterwards,  in  the  Circuit  court,  Susan 
Thornton,  by  counsel,  moved  the  court  to 
quash  the  second  count  in  the  indictment, 
which  motion  the  court  sustained;  and 
thereupon  she  pleaded  not  guilty,  and  was 
tried  separately.  The  jury  found  her  guilty 
of  murder  in  the  first  degree,  as  charged 
against  her  in  the  indictment.  Whereupon 
she  moved  the  court  to  set  aside  the  verdict 
and  grant  her  a  new  trial ;  which  motion 
the  court,  after  taking  time  to  consider, 
sustained.  Afterwards,  to  wit:  in  Septem- 
ber 1873,  she  was  again  tried,  and  again 
found  guilty  of  murder  in  the  first  degree, 
and  judgment  was  rendered  accordingly. 

The  record  states  that  after  reading  the 
indictment  to  the  jury,  on  the  second  trial, 
they  were  charged  to  enquire  **  whether  the 
prisoner  be  gtiilty  of  the  murder  as  charged 
in  said  indictment  or  not  guilty;  and  if 
they  find  her  guilty  of  murder  in  the  first 
degree,  say  so,  and  no  more ;  but  if  they 
find  that  she  attempted  to  administer  poison 
with  intent  to  kill  or  injure,  she  siiall  be 
confined  in  the   penitentiary,    so  that 

660  such  term  be  not  *less  than  three  nor 
more  than  five  years;  but  if  they  find 

her  not  guilty,  say  so  and  no  more ;  and 
hearken  to  the  evidence."  Whereupon  the 
prisoner,  by  counsel,  excepted  to  the  read- 
ing of  the  whole   of  the  said  indictment  to 


the  jury,  and  the  charge  given  to  the  jury, 
for  the  reason  that  the  second  count  in  the 
said  indictment  was  quashed  on  the  trial  of 
the  prisoner  at  the  last  term  of  this  court. 
Thereupon  the  court  ordered  the  clerk  to 
read  to  the  jury  only  the  first  count  in  said 
indictment,  and  to  charge  them  to  enquire 
whether  the  prisoner  be  guilty  of  the  murder 
as  charged  in  the  said  first  count  in  the  in- 
dictment; which  was  accordingly  done. 
Whereupon  the  prisoner,  by  counsel,  ex- 
cepted to  the  second  reading  of  said  indict- 
ment and  the  charge  to  the  jury. 

After  the  second  verdict  was  rendered, 
the  prisoner  by  counsel  moved  the  court  to 
arrest  the  judgment;  which  motion  the 
court  overruled ;  and  the  prisoner,  by  coun- 
sel, excepted  to  the  said  action  of  the  court. 
Then  the  prisoner,  by  counsel,  moved  the 
court  for  a  new  trial;  which  motion  was 
also  overruled ;  and  the  prisoner,  by  counsel, 
excepted  to  the  action  of  the  court  in  that 
respect  also.  The  five  exceptions  aforesaid 
present  the  questions  arising  in  this  cause, 
which  will  be  considered  in  the  order  in 
which  the  exceptions  were  taken. 

The  questions  arising  on  the  first  and 
second  bills  of  exception  will  be  considered 
together.  The  first  states  that  the  whole 
indictment,  including  both  counts,  which 
are  set  out  in  the  bill  of  exceptions,  was 
read  to  the  prisoner  when  she  was  put  at 
the  bar  for  trial,  and  the  jury  were  chaiiged 
in  the  words  aforesaid.  ^^And  no  objection 
having  been  previously  made  to  the  read- 
ing of  the  indictment  and  the  charge  given 
by  the  clerk,  in  manner  and  form  as  above 
stated,  the  prisoner's  counsel  here  stated 
that  he  desired  to  except  to  the  reading  of 
the  said  indictment  as  above  stated, 
661  and  to  the  charge  as  above  *given,  and 
prayed  that  this,  his  first  bill  of  ex- 
ceptions,'' might  be  signed  and  sealed  by 
the  court;  which  was  accordingly  done. 

The  second  bill  of  exceptions  states  that 
after  the  indictment  had  been  read,  and  the 
jury  charged  as  specified  in  the  first  bill  of 
exceptions,  the  indictment,  including  only 
the  first  count,  was  again  read  to  the  pris- 
oner, and  the  jury  were  again  charged  as 
aforesaid.  *'And  no  objection  having  been 
previously  made  to  the  second  reading  of 
the  indictment  and  the  second  charge  to  the 
jury,  as  above  specified,  the  counsel  for  the 
prisoner  here  stated  that  he  desired  to  ex- 
cept to  reading  of  the  indictment  as  afore- 
said the  second  time,  and  the  charge  of  the 
clerk  as  aforesaid  the  second  time,  and 
prayed  that  this  his  second  bill  of  excep- 
tions" might  be  signed  and  sealed  by  the 
court ;  which  was  accordingly  done. 

The  whole  indictment,  including  both 
counts,  having,  by  mistake,  been  read  to 
the  prisoner,  and  the  jury  charged  there- 
upon, though  the  second  count  had  pre- 
viously been  stricken  out,  it  was  of  course 
proper,  when  the  mistake  was  discovered, 
to  correct  it,  by  reading  again  the  indict- 
ment, including  the  first  count  only,  and 
again  charging  the  jury  thereupon.  When 
this  was  done,  the  case  stood  as  if  the  mis- 
take had  never  been    made.     And   this  dis- 
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poses  of  the  first  bill  of  exceptions,  which 
may  therefore  be  considered  as  out  of  the 
case.  The  main  question  intended  to  be 
presented  by  the  first  and  second  bills  of 
exception,  and  the  only  one  about  which 
there  can  be  any  doubt,  is  thus  stated  in 
the  petition  for  a  writ  of  error  in  the  case : 
**that  the  charge  of  the  clerk  to  the  jury 
was  contrary  to  law,  in  this,  that  the  clerk 
failed  to  charge  the  jury  as  to  the  different 
grades  of  homicide.  *  *  "We  will  now  proceed 
to  consider  that  question. 

662  *There  is  no  law  requiring  the  clerk 
to  charge  the  jury  as   to  the  different 

grades  of  homicide  in  any  case.  It  belongs 
to  the  court  to  instruct  the  jury  as  to  the 
law,  whenever  they  require  instruction,  or 
either  of  the  parties  request  it  to  be  given. 
It  does  not  appear  that  they  needed  any  in 
this  case,  or  that  either  of  the  parties  re- 
quired any  to  be  given.  It  does  not  appear 
that  they  did  not  thoroughly  understand,  at 
least  so  far  as  the  case  required  it,  the 
different  grades  of  homicide.  The  prisoner 
was  obviously  defended  by  skillful  counsel, 
who  well  understood  what  the  law  was,  and 
would  have  been  sure  to  have  the  jury  fully 
informed  on  the  subject,  if  they  had  been 
uninformed  on  any  point  which  the  interest 
of  his  client  required  them  to  understand. 
He  asked  for  no  instruction  to  the  jury;  and 
the  presumption  therefore  is  that  they 
needed  none.  Supposing  them  to  have  been 
already  well  informed;  that  the  counsel  on 
both  sides  were  agreed  about  the  law,  and 
stated  it  to  the  jury  with  the  approbation  of 
the  court,  would  the  verdict  be  set  aside  or 
the  judgment  be  reversed  because  the  clerk 
did  not  also  instruct  them?  The  clerk's 
instruction  or  charge  is  without  authority 
and  nothing,  except  so  far  as  it  may  be 
considered  as  having  received  the  sanction 
of  the  court,  and  thus  become  the  act  of  the 
court.  As  in  the  case  of  Allen  v.  The  Com- 
monwealth, 2  Leigh  727,  in  which  the  pris- 
oner was  indicted  for  an  offence  the 
punishment  whereof  wns  imprisonment  for 
not  less  than  one  nor  more  than  three  years ; 
but  the  clerk,  in  charging  the  jury,  stated 
that  if  they  found  the  prisoner  guilty,  his 
term  was  to  be  not  less  than  two  nor  more 
than  three  years.  The  general  court  con- 
sidered this  charge  as  equivalent  to  an  in- 
struction from  the  court.  It  was  given  by 
an  officer  of  the  court,  in  the  usual  course 
of  his  duty,  in  the  presence  and  hearing  of 
the  court ;  and   not  having  been  cor- 

663  rected   bj'   the   court,  *was   to   be  re- 
garded as  having   been  sanctioned  by 

it.  Although  its  effect  did  not  appear,  yet 
it  might  have  induced  the  jury  to  agree 
upon  the  term  of  two  years  for  the  prisoner's 
confinement,  believing  that  to  be  the  mini- 
mum, when,  if  they  had  been  correctly 
informed  of  the  law,  they  might  have  ascer- 
tained his  imprisonment  to  be  one  year 
only.  The  judgment  was  therefore  reversed, 
the  verdict  set  aside,  and  a  new  trial  or- 
dered. 3  Rob.  Pr.,  old  ed.,  p.  175.  Suppose 
that  in  that  case  the  clerk  had  given  no 
charge  as  to  the  term  of  imprisonment,  but 
the   jury   otherwise   thoroughly   understood 


it,  as  must  be  presumed  to  t>e  the  case  in 
the  absence  of  any  evidence  to  the  contrary, 
would  the  judgment  have  been  reversed  on 
that  ground?  Certainly  not.  To  be  sure  it 
is  usual  and  proper  for  the  clerk  to  charge 
the  jury  as  to  the  term  of  imprisonment  of 
an  offence  to  be  tried  by  them,  and  also  of 
the  different  grades  of  the  offence,  where  it 
admits  of  grades,  as  in  most  cases  of  fe- 
lonious homicide.  This  information  is  gen- 
erally needed  by  the  jury,  and  it  is 
convenient  for  them  to  receive  it  from  the 
clerk,  in  the  presence  and  with  the  sanction 
of  the  court,  when  the  jury  are  charged  with 
the  prisoner's  case.  But,  as  said  before, 
the  law  does  not  require  it,  as  a  matter  of 
course,  to  be  given,  whether  needed  or  not. 
In  this  case  no  such  information  was  needed, 
or  would  have  been  appropriate.  The 
charge  was  murder  in  the  first  degree  by 
poison.  The  prisoner  was  either  guilty  of 
that  offence  or  guilty  of  no  offence  at  all. 
The  law  expressly  declares  murder  by  poison 
to  be  murder  of  the  first  degree.  And  if  the 
prisoner  was  guilty  of  the  murder  as 
charged  in  the  indictment,  she  must  of  nec- 
essity have  been  guilty  of  murder  in  the 
first  degree.  She  could,  by  possibility, 
have  been  gtiilty  of  nothing  else.  And  it 
could  not,   therefore,    have   been   erroneous 

to  charge  the  jury  to  that  effect.  To 
664      have  charged   them  as  to  what  *con- 

stituted  murder  in  the  second  degree, 
or  voluntary  or  involuntary  manslaughter, 
or  as  to  the  measure  of  the  punishment  of 
each,  could  have  answered  no  good  purpose, 
and  could  have  had  no  other  effect,  if  any, 
than  to  confuse  the  jury  or  mislead  them 
into  error.  Indeed  it  does  not  appear  that 
the  first  and  second  bills  of  exceptions  were 
taken  because  the  clerk  did  not  charge  the 
jury  **as  to  the  different  grades  of  homi- 
cide." Nothing  is  said  to  that  effect  in 
either  of  those  bills.  It  rather  appears  that 
the  first  was  taken  only  because  the  whole 
indictment,  including  both  counts,  was  read 
to  the  jury,  and  they  were  charged  thereon 
after  the  second  had  been  quashed ;  and  that 
the  second  bill  was  taken,  only  because  the 
first  count  only  was  read  to  the  jury,  and 
they  were  charged  thereon  after  both  counts 
had  been  read  and  the  jury  had  been  charged 
thereon,  as  aforesaid.  In  each  of  the  said 
bills  it  is  stated  that  no  objection  had  been 
previously  made  to  the  reading  of  the  in- 
dictment and  the  charge  given  by  the  clerk 
in  manner  and  form  as  stated  in  the  said 
bills  respectively.  Thus  showing  that  in- 
each  case  the  objection  was  taken  after,  and 
not  before,  the  indictment  was  read  and 
the  charge  given  to  the  jury. 

That  part  of  the  charge,  which  is  to  the 
effect  that  **if  you  find  that  she  attempted 
to  administer  poison  with  intent  to  kill  or 
injure,  she  shall  be  confined  in  the  peniten- 
tiary, so  that  such  term  be  not  less  than 
three  nor  more  than  five  years,"  was  cer- 
tainly unnecessary  and  not  required  by  any- 
thing in  the  facts  of  the  case.  It  was  in- 
tended to  apply  to  the  provision  in  the  Code 
of  1860,  ch.  191,  i  7,  which  declares  that  **if 
any  free  person  administer,  or  attempt  to  ad- 
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minister,  any  poison  or  destructive  thing  in 
food,  drink,  medicine  or  otherwise,*'  Ac, 
*  '-with  intent  to  kill  or  injure  another  person, 

he  shall  be  confined  in  the  penitentiary 
665       not   less    than   three  *nor   more  than 

five  years;'*  and  also  to  apply  to  the 
provision  in  ch.  208,  I  27,  which  declares 
that  '*if  a  person  indicted  of  felony  be  by 
the  jury  acquitted  of  part  and  convicted  of 
part  of  the  offence  charged,  he  shall  be  sen- 
tenced of  such  part  as  he  is  so  convicted  of, 
if  the  same  be  substantially  charged  in  the 
indictment,  whether  it  be  felony  or  misde- 
meanor." But  though  this  part  of  the 
charg-e  was  unnecessary,  it  could  not  possi 
bly  have  prejudiced  the  accused,  and  if  it 
could  have  had  any  effect  at  all,  that  effect 
would  have  been  in  her  favor. 

We  are  therefore  of  opinion  that  the  Cir- 
cuit court  did  not  err  in  regard  to  the  mat- 
ter stated  in  the  first  and  second  bills  of 
exceptions,  or  either  of  them. 

And  now,  as  to  the  third  bill  of  excep- 
tions. That  bill  states  thdt  in  the  further 
progress  of  the  case,  after  the  evidence  and 
arguments  of  counsel  had  been  concluded, 
and  the  court,  upon  the  motion  of  the  pris- 
oner's counsel,  had  instructed  the  jury  as 
to  the  law,  in  terms  that  were  accepted  by 
the  counsel  on  both  sides  and  not  objected 
to  by  either,  the  jury  retired  and  in  a  short 
time  returned  into  court  and  rendered  the 
following  verdict:  **We,  the  jury,  find  the 
prisoner  guilty  of  murder  in  the  first  degree, 
as  charged  in  the  indictment. "  And  there- 
upon the  prisoner,  by  counsel,  moved  the 
court  in  arrest  of  judgment  for  the  following 
reasons,  viz : 

First.  Because  the  said  verdict  does  not 
specify  the  prisoner  by  name. 

Second.  For  the  reason  specified  in  the' 
first  and  second  bills  of  exceptions. 

Third.  Because  the  indictment  does  not 
charge  that  the  prisoner  knew  the  substance 
alleged  to  have  been  used  in  producing  the 
death  of  William  Thorhton  was  a  deadly 
XX>ison. 

The  learned  counsel  for  the  accused  seems 
to  lay  little  or  no  stress  upon  the 
666  ground  of  error  presented  by  this  *bill 
of  exceptions,  and  we  think  properly 
so.  As  to  the  first  reason  assigned  in  the 
said  bill,  the  verdict,  as  recorded,  does 
specify  the  prisoner  by  name,  and  the  jury, 
according  to  the  usual  form,  is  called  upon 
to  ** listen  to  the  verdict  as  the  court  hath 
recorded  it."  To  be  sure,  the  verdict  writ- 
ten by  the  jury  seems  not  to  have  specified 
the  prisoner  by  name.  But  the  whole  record 
indicates  conclusively  that  the  plaintiff  in 
error  was  the  '^prisoner,'*  who  was  found 
by  the  jury  '* guilty  of  murder  in  the  first 
degree,  as  charged  in  the  indictment." 

As  to  the  second  reason  assigned  in  the 
said  bill,  being  the  reasons  specified  in  the 
first  and  second  bills  of  exceptions,  that 
objection  has  already  been  disposed  of. 

As  to  the  third  reason  assigned  in  said 
bill,  although  it  may  have  been  the  general 
practice  formerly  to  charge,  in  an  indict- 
ment  for  murder  by   poison,    that  the  ac- 


cused knew  the  substance  alleged  to  have 
been  used  in  producing  death  was  a  deadly 
poison,  yet  it  was  held,  as  long  ago  as  Mary 
Blandy's  case  (1  Hargrave's  State  Trials, 
1),  referred  to  by  the  attorney-general  in 
this  case,  that  such  an  averment  is  unnec- 
essary. She  was  condemned  and  executed 
for  murder  by  poison,  and  no  such  averment 
was  contained  in  the  indictment  against 
her.  A  copy  of  the  indictment  may  be 
found  in  3  Chitt.  Crira.  1/aw,  p.  773,  marg. : 
and  it  may  now  be  considered  as  well  settled 
that  such  an  averment  is  unnecessary.  See 
Commonwealth  v.  Karle,  1  Whart.  R.,  525, 
also  referred  to  by  the  attorney-general. 
See,  also,  the  form  of  such  an  indictment 
in  1  Arch.  Pr.  &  PL,  with  Waterman's 
notes,  p.  944,  top,  256  marg.,  which  con- 
tains no  such  averment.  There  is,  cer- 
tainly, no  good  reason  for  requiring  such 
an  averment,  in  addition  to  the  other  aver- 
ments contained  in  the  indictment;  and 
certainly  the  defect  arising  from  its  omis- 
sion, if  such  a  defect  at  any  time  existed, 
was  cured  by  the  healing  effect  of  our 

667  broad  ^statute  of  jeofails  in  criminal 
cases;    the     objection    having    been 

made,  for  the  first  time,  after  verdict. 

We  are  therefore  of  opinion  that  the  Cir- 
cuit court  did  not  err  in  overruling  the  mo- 
tion in  arrest  of  judgment. 

And  now,  as  to  the  fourth  and  last  bill  of 
exceptions.  That  bill  states  that  after  the 
jury  had  rendered  their  verdict  of  **guilty  of 
murder  in  the  first  degree, ' '  the  prisoner,  by 
counsel,  moved  the  court  to  set  aside  the  ver- 
dict and  award  a  new  trial :  first,  because  the 
said  verdict  is  contrary  to  the  law  and  the 
evidence ;  and,  second,  because  of  an  erro- 
neous statement  made  to  the  jury  by  the 
court,  in  this,  to  wit:  After  the  evidence 
and  argument  of  counsel  were  concluded, 
the  jury  retired  to  their  room,  and  after  a 
short  time  returned  into  the  court-room, 
and  one  of  the  jurors  enquired  of  the  court, 
in  the  presence  of  all  the  jury,  the  prisoner 
and  the  counsel,  if  they  had  a  right  in  this 
case  to  find  the  prisoner  guilty  of  any  less 
crime  than  **murder  in  the  first  degree?" 
The  court,  understanding  the  juror  as  refer- 
ring to  the  second  gount  having  been 
quashed,  and  meaning  ^4f  the  offence  is 
proven  as  charged  in  the  indictment," 
(though  he  had  not  said  so  in  terms,)  re- 
plied, **No;  she  is  charged  with  nothing 
else ;  the  second  count  had   been  quashed. ' ' 

The  juror  who  made  the  enquiry  then  re- 
peated it  more  explicitly,  as  if  seeking  more 
fully  to  understand  the  court,  to  the  effect : 
**If  we  believe,  from  the  evidence,  that  she 
did  administer  the  poison  with  intent  to  kill 
her  husband,  and  that  he  died  from  it,  can 
we  find  her  guilty  of  anything  less  than 
murder  in  the  first  degree?"  The  court 
replied,  *'If  you  believe,  from  the  evidence, 
that  she  did  in  person,  or  through  the 
agency  of  another  acting  under  her  direc- 
tions, administer  poison  to  her  husband, 
and  that  she  did  intend  thereby  to  kill 

668  him,    and    that    he  Mid    actually  die 
therefrom,  the   law   presumes  malice, 

and  you  ought  to  find  her  guilty  of  murder 
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in  the  first  degree ;  if  you  do  not  thus  be- 
lieve, then  you  will  find  her  not  guilty." 

The  prisoner's  counsel  expressed  no  dis- 
sent or  objection  to  the  question,  reply  or 
explanations,  and  took  no  exception. 

The  court  overruled  the  motion  to  set  aside 
the  verdict  and  award  a  new  trial  for  the 
reasons  aforesaid. 

We  will  first  consider  the  #  second  reason 
above  assigned,  *  ^because  of  an  erroneous 
statement  made  to  the  jury  by  the  court," 
as  aforesaid. 

We  must  take  the  whole  account  together, 
as  given  in  the  bill  of  exceptions,  of  this 
alleged  erroneous  statement  made  to  the 
jury  by  the  court.  If  we  can  suppose  it 
possible  that  the  jury  had  a  right,  in  this 
case,  in  any  view  of  it,  to  find  the  prisoner 
guilty  of  any  less  crime  than  murder  in  the 
first  degree,  certainly  they  had  no  such 
right,  understanding  the  question  of  the 
jury  to  be  qualified  by  the  condition  **if  the 
offence  is  proven  as  charged  in  the  indict- 
ment,*' as  the  Circuit  court  understood  it. 
But  it  was  perfectly  competent  for  the  juror 
to  explain  his  own  meaning,  and  he  did 
immediately  explain  it,  and  thus  placed  it 
beyond  all  controversy.  So  explained,  the 
question  of  the  juror  ran  thus:  **If  we  be- 
lieve, from  the  evidence,  that  she  did  ad- 
minister the  poison  with  intent  to  kill  her 
husband,  and  that  he  died  from  it,  can  we 
find  her  guilty  of  anything  less  than  murder 
in  the  first  degree?"  Certainly  that  ques- 
tion could  not  properly  have  been  answered 
otherwise  than  in  the  negative,  and  the 
plainest,  and  perhaps  best  answer  which 
could  have  been  made  to  it  was,  **No." 
The  court,  however,  answered  the  question 
in  detail ;  and  the  question  is,  whether  there 
be  anything  in  that  answer  which  can  make 
the  judgment  erroneous?  If  there  be, 
669  *certainly  no  objection  was  taken  by 
the  prisoner's  counsel  on  that  ground 
at  that  time.  It  is  expressly  stated  in  the 
bill  of  exceptions  that  he  **expressed  no 
dissent  or  objection  to  the  question,  reply  or 
explanations,  and  took  no  exception. '  *  Still, 
if  there  be  anything  in  that  answer  which 
is  erroneous,  and  could  have  prejudiced  the 
prisoner,  it  might,\  and  no  doubt  would  be 
proper  for  the  court  to  give  her  the  benefit 
of  the  error  now,  though  not  objected  to  at 
the  time,  nor  on  the  motion  for  a  new  trial, 
nor  assigned  as  error  in  this  court.  If  there 
be  any  such  error  it  consists  in  supposing, 
if  the  answer  does  suppose,  that  the  pris- 
oner might  be  guilty  only  as  accessory  be- 
fore the  fact,  and  yet  be  properly  found 
guilty  of  murder  in  the  first  degree,  on  the 
indictment  in  this  case.  At  common  law  an 
accessory  could  not  be  convicted  on  an  in- 
dictment against  him  as  a  principal  felon» 
nor  could  the  accessory  be  convicted  until 
after  the  conviction  of  the  principal,  though 
he  might  be  included  in  the  same  indict- 
ment, and  tried  at  the  same  time,  with  the 
principal.  Our  statute  has  made  very  ma- 
terial changes  in  the  law,  in  regard  to  ac- 
cessories before  the  fact,  in  cases  of  felony. 
The  Code  of  1860,  p.  813,  ch.  199,  {  7,  pro- 
vides that  **in  the  case  of  every  felony,  every 


principal  in  the  second  degree,  and  every 
accessory  before  the  fact,  shall  be  punish- 
able as  if  he  were  the  principal  in  the  first 
degree."  And  Id.,  {  9,  provides  that  **an 
accessory,  either  before  or  after  the  fact, 
may,  whether  the  principal  felon  be  con- 
victed or  not,  or  be  amenable  to  justice  or 
not,  be  indicted,  convicted  and  punished  in 
the  county  or  corporation  in  which  he  be- 
came accessory,  or  in  which  the  principal 
felon  might  be  indicted.  Any  such  acces- 
sory before  the  fact  may  be  indicted,  either 
with  such  principal  or  separately." 

Far   as   these   changes   have  gone, 

670  they    seem    not    to    have    *gone    far 
enough  to  make   an   accessory   before 

the  fact  to  felony  liable  to  be  convicted  on 
an  indictment  against  him  as  principal.  In 
England  the  statute  of  11  and  12  Vict.  c. 
46,  s.  1,  has  gone  to  that  extent,  in  declar- 
ing that  ^4f  any  person  shall  become  an 
accessory  before  the  fact  to  any  felony, 
whether  the  same  be  felony  at  common  law 
or  by  virtue  of  any  statute  or  statutes  made 
or  to  be  made,  such  person  may  be  indicted, 
tried,  convicted  and  punished,  in  all  re- 
spects as  if  he  were  a  principal  felon." 
**In  all  cases  of  felony,"  in  England, 
^'therefore,  the  accessory  is  punishable  in 
the  same  manner  precisely  as  the  principal 
felon ;  and  he  may  now  be  indicted,  either 
as  a  principal — that  is,  he  may  be  charged 
in  the  indictment  with  having  actually 
committed  the  offence  as  principal  in  the 
first  degree — or  he  may  be  indicted  as  ac- 
cessory, as  for  a  substantive  felony — or  he 
may  be  indicted  as  accessory,  with  the 
principal,  at  the  option  of  the  prosecutor." 
1  Arch.  Cr.  Pr.  and  PI.,  by  Waterman,  top 
77,  marg.  16.  So  also  in  Mississippi  the 
statute  has  gone  to  that  extent,  in  declaring- 
that  **every  person  who  shall  be  accessory 
to  any  murder  or  other  felony  before  the 
fact  shall  be  deemed  and  considered  as  prin- 
cipal, and  indicted  and  punished  as  such  ; 
and  this,  whether  the  principal  has  been 
previously  convicted  or  not."  Rev.  Code 
572,  art.  2;  Josephine  (a  slave)  v.  The  State, 
39  Miss.  R.  647.  The  statutes  of  some  of 
the  other  States  have  no  doubt  gone  to  the 
same  extent.  But  ours,  as  before  stated, 
have  not  yet  gone  so  far. 

If,  therefore,  the  Circuit  court  in  this  case, 
in  saying  to  the  jury  that  if  they  believed 
from  the  evidence  that  the  prisoner  did,  in 
person  or  through  the  agency  of  another 
acting  under  her  directions,  administer 
poison,  &c.,  to  her  husband,  &c.,  intended 
to  say  to  them  that  an  accessory  before  the 
fact  to  murder  might  be  convicted  on  an 
indictment  against  him  as  a  principal, 

671  we  think  the  court  *erred    in   that  re- 
spect.      The     words     **  through    the 

agency  of  another,  acting  under  her  direc- 
tion," are  equally  consistent  with  the  idea 
of  the  absence  or  presence  of  the  prisoner 
at  the  time  of  her  commission  of  the  offence 
through  such  agency.  If  they  were  used  by 
the  Circuit  court  in  the  latter  sense,  and  they 
could  be  properly  construed  in  that  sense, 
then  there  was  no  error.  For  a  person  pres- 
ent, directing,  aiding  or  abetting  in  the  com- 
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mission  of  a  felony,  is  a  principal  in  the 
second  degree,  between  whom  and  a  prin- 
cipal in  the  first  degree  there  is  no  sub- 
stantial difference,  and  both  may  be  indicted 
and  convicted  as  principal  in  the  first 
degree. 

But  assuming-,  as  it  may  be  proper  to 
assume,  that  the  words  were  used  in  the 
former  sense,  or  at  least  in  either  sense  in- 
differently, and  that  the  court  erred  in  thus 
using^  them,  is  it  an  error  for  which  the 
judg-ment  ought  to  be  reversed?  It  was  not 
excepted  to  at  the  time  it  is  supposed  to 
have  been  committed,  nor  until  after  ver- 
dict, and  on  the  motion  for  a  new  trial.  In 
fact  the  objection  that  the  words  in  question 
convey,  and  were  intended  to  convey,  the 
idea  that  the  prisoner  was,  or  may  have 
been,  a  mere  accessory  before  the  fact, 
never  has  been  taken  by  the  prisoner  or  her 
counsel,  either  in  the  court  below  or  in  this 
court.  No  doubt  because  no  such  idea  ever 
entered  the  mind  of  either.  In  truth  there 
was  nothing  in  the  evidence  to  afford  any 
foundation  for  such  an  idea,  and  an  instruc- 
tion assuming-  that  the  prisoner  was  a 
mere  accessory  before  the  fact  would  have 
been  an  abstraction,  without  any  sufficient 
warrant  in  the  evidence  for  its  support.  It 
is  therefore  at  least  doubtful  whether  the 
objection  would  have  been  of  any  avail  if 
taken  in  due  time.  But  not  having  been 
taken  in  due  time,  the  question  whether  it 
is  now  available  is  a  very  different  one  from 
what  it  would   have   been   if   the  objection 

had  been  taken  in  time.  The  princi- 
672      pies  applicable   to  such  a  case  *were 

declared  by  this  court  in  Bull's  case, 
14  Gratt. ,  613.  There  was  a  motion  in  that 
case  to  set  aside  the  verdict  for  misdirection 
in  giving  an  instruction  which  was  not 
objected  to  at  the  time.  **It  does  not  ap- 
pear,'* said  the  court,  **that  the  prisoner 
was  dissatisfied  with  this  instruction  at  the 
time  it  was  given,  but  the  contrary  is  to  be 
presumed.  He  did  not  except  to  it  nor  save 
the  point,  but  asked  the  court  further  to  in- 
struct the  jury ;  which  further  instruction 
the  court  gave  in  the  very  words  in  which 
it  was  asked.  It  cannot  be  expected  that  a 
court,  in  the  hurry  of  a  criminal  trial,  can 
be  always  ready  to  define  a  crime,  or  dis- 
criminate between  the  different  grades  of  a 
crime  in  the  same  accuracy  of  language 
which  would  be  used  by  a  writer  on  criminal 
law.  If  a  party  be  dissatisfied  with  an  in- 
struction he  ought  to  state  his  objections  at 
the  time  in  order  that  the  court  may  have 
an  opportunity  of  removing  them.  If  no 
objection  be  made  at  the  time,  nor  any  ex- 
ception be  then  taken  on  the  point  saved, 
but  objection  be  made  for  the  first  time 
after  verdict,  and  in  the  form  of  a  motion 
to  set  it  aside,  the  court  will  consider 
whether,  under  all  the  circumstances,  the 
party  has  been  prejudiced  by  the  instruction, 
and  if  of  opinion  that  a  just  verdict  has 
been  rendered  according  to  the  law  and  the 
evidence,  will  not  set  it  aside  on  account  of 
that  objection.  Viewing  the  case  in  that 
aspect,  this  court  certainly  cannot  say  that 
the  Circuit   court  erred   in   refusing   to  set 


aside  the  verdict  for  misdirection."  These 
principles  are  at  least  as  applicable  to  this 
case  as  they  were  to  that  in  which  they 
were  declared,  and  we  may  well  conclude 
what  we  have  to  say  on  this  subject  in  the 
words  in  which  the  above  quotation  is  con- 
cluded, that,  *  Viewing  the  case  in  that 
aspect,  this  court  certainly  cannot  say  that 
the  Circuit  court  erred  in  refusing  to  set 
aside  the  verdict  for  misdirection." 

We  will  now  consider  the  only  re- 

673  mainine-     question     in    *this     case, 
whether  the    verdict  was  contrary  to 

the  law  and  the  evidence?  being  the  first 
reason  assigned  in  the  fourth  bill  of  excep- 
tions for  setting  aside  the  verdict  and 
awarding  a  new  trial. 

The  facts  proved  on  the  trial  arc  certified 
on  the  record,  and  are  substantillay  as  fol- 
lows: 

The  prisoner,  Susan  Thornton,  was  the 
wife  of  "William  Thornton,  and  resided  with 
her  said  husband  on  the  land  of  Mr.  Doug- 
las Hancock,  near  the  Red  House,  in  the 
county  of  Charlotte.  They  lived  unhappily 
together  in  consequence  of  an  improper 
intimacy  and  intercourse  between  the  pris- 
oner and  a  colored  man  named  Bd.  Robin- 
son, who  lived  on  the  same  place,  in  a  house 
to  himself  in  Mr.  Hancock's  yard.  Pris- 
oner was  the  cook  of  Mr.  Hancock,  and, 
when  the  day's  work  was  over,  usually  re- 
turned home  to  the  house  of  her  husband, 
about  one-fourth  of  a  mile  distant,  though 
she  often  stopped  at  £^.  Robinson's  house, 
where  she  sometimes  remained  with  him  all 
night ;  was  frequently  seen  there  at  various 
hours  in  the  night,  and  sometimes  about 
daylight.  She  washed  for  EJd.  Robinson. 
Their  intimacy  having  become  generally 
known  in  the  community,  she  and  Kd. 
Robinson  were  summoned  before  the  church 
of  which  they  were  members,  the  first  Sun- 
day in  July  1872,  admonished  of  the  impro- 
priety of  their  course,  and  urged  to  abandon 
it;  and  upon  refusal,  were  each  turned  out 
of  the  church,  and  their  names  stricken 
from  the  list  of  members.  Prisoner  told 
the  church  members,  when  she  was  thus 
arraigned,  that  her  husband  was  too  old  for 
her,  could  not  attend  to  her,  and  she  meant 
to  get  rid  of  him,  and  if  EM.  Robinson 
wanted  her  she  would  have  him,  and  no  one 
could  prevent  her. 

William  Thornton  was  sixty  or  sixty-five 
years  old,  was  jealous  of  his  wife's  inti- 
macy with  Ed.  Robinson,  and  he  and  his 
wife  did  not   live   agreeably  together 

674  on  *that   account,  though  she  contin- 
ued  to   be   recognized  and  treated  by 

him  as  his  wife,  having  free  access  to  him 
and  his  house  as  her  home.  She  absented 
herself  more  frequently  and  for  longer 
periods  after  she  was  turned  out  of  the 
church.  No  one  lived  in  the  house  with 
them  except  the  children  and  a  colored  girl 
who  was  hired  to  assist  in  taking  care  of 
the  children  during  the  absence  of  the  pris- 
oner. 

On  Friday  the  25th  of  October  prisoner 
went  to  the  store  of  Mr.  Musgrove,  at  the 
Red  House,    and   bought  of  him  two  table- 
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spoonsful  of  arsenic;  said  she  wanted  it  for 
her  "  hogs,  to  prevent  them  from  being- 
stolen.  The  merchant,  Musgrove,  told  her 
it  was  a  dangerous  and  deadly  poison,  and 
cautioned  her  about  its  use,  lest  some  per- 
son might  be  poisoned  by  it.  During  that 
week  William  Thornton  was  working  at 
Mr.  J.  D.  Hancock's  took  his  meals  from 
Mr.  Hancock's  table,  left  there  as  well  as 
ever  on  Saturday  'evening,  26th  October, 
about  an  hour  or  an  hour  and  a  half  by  sun, 
to  return  home,  and  was  taken  violently  ill 
during  that  night,  with  sick  'stomach  and 
violent  pain  in  the  region  of  the  bowels, 
with  bloody  discharges,  and  with  indica- 
tions of  inflammation,  and  such  symptoms 
as  would  be  produced  by  poison,  but  might 
have  been  produced  by  other  causes.  At 
that  time  the  colored  hired  girl  was  absent, 
on  a  visit  to  her  relations  about  eight  miles 
off;  several  persons  called  to  see  him  the 
next  day  and  for  a  day  or  two  thereafter; 
among  others  Mrs.  Hancock,  who  adminis- 
tered to  him  a  glass  of  brandy ;  his  wife 
was  there  during  his  illness ;  he  died  the 
following  Thur«iay,  and  was  buried  in  a 
substantial  coffin  in  the  usual  way  on  the 
following  Friday. 

Prisoner  was  called  upon  by  Mr.  Hancock 

and  others;  went  to  Bd.  Robinson's  house, 

of  which  she  had  the   key,    and   took   out  a 

brown  paper  containing  a    small  por- 

675      tion  *of  a   white   substance   supposed 

to  be  arsenic,  and  delivered  it  up. 

She  afterwards  left  the  neighborhood ;  an 
officer,  Mr.  Ford,  was  sent  with  process  to 
the  county  of  Halifax  to  arrest  her,  and  was 
accompanied  by  Mr.  Hancock ;  they  found 
her,  and  as  they  entered  the  house  she  threw 
herself  quickly  on  the  bed,  with  her  back 
to  them.  Mr.  Hancock  took  hold  of  her, 
addressed  her  by  name,  when  she  denied 
that  she  was  Susan  Thornton,  or  that  she 
knew  Mr.  Hancock  or  his  father,  and  other 
persons  in  the  neighborhood  of  the  Red 
House,  about  whom  she  was  asked ;  said  her 
name  was  Sarah  Rice,  and  that  she  was 
raised  in  Halifax ;  she  did  not  appear  much 
frightened;  afterwards  acknowledged  that 
she  was  Susan  Thornton ;  knew  Mr.  Han- 
cock and  his  father,  her  former  master  who 
raised  her,  and  many  in  the  neighborhood 
about  whom  she  was  asked ;  was  fully  iden- 
tified, carried  back  under  arrest  to  Charlotte 
and  committed  to  jail. 

The  body  of  William  Thornton  was  disin- 
terred about  four  days  after  his  burial ;  an 
experienced  physician  was  present  and 
opened  the  stomach.  There  were  signs  of 
much  inflammation ;  the  liver,  lungs  and 
bowels  were  greatly  inflamed.     The  stomach 


indicated  the  presence  of  some  kind  of 
poison,  but  what  kind  could  not  be  ascer- 
tained by  the  inspection  that  was  then 
given.  The  stomach  was  afterwards  taken 
out  and  carried  to  a  chemist,  who  carefully 
examined  it,  subjected  its  contents  to  sev- 
eral well  known  tests,  and  was  fully  satis- 
fied of  the  existence  of  arsenic  therein. 
The  examination  of  the  stomach  and  analy- 
sis of  its  contents  was  conducted  with  great 
care  by  Dr.  Michie,  who  had  made  himself 
familiar  with  the  mode  of  detecting  the 
presence  of  poison,  and  was  fully  satisfied 
of  the  presence  of  arsenic  in  that  stomach 
in  sufficient  quantity  to  produce  de^th. 

Such  being  the  facts  of  the  case, 
676  (which  speak  plainly  *enough  for 
themselves  without  any  comment,) 
are  they  sufficient  to  sustain  the  verdict  of 
the  jury?  Or  rather,  are  they  so  plainly 
insufficient  as  to  warrant  this  court  in  re- 
versing the  judgment  of  the  Circuit  court 
for  overruling  the  motion  of  the  prisoner  to 
set  aside  the  verdict  and  grant  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence?  For  that  is 
the  true  and  only  question  which  we  have 
to  decide  on  the  subject  now  before  us. 

We  are  clearly  of  opinion  that,  according 
to  the  well-settled  authorities  on  the  sub- 
ject, we  would  not  be  warranted  in  revers- 
ing the  judgment  on  that  ground.  In 
Grayson's  case,  6  Gratt.  724,  the  rules  of 
law  in  regard  to  new  trials  are  briefly  and 
clearly  laid  down.  Under  the  third  head, 
the  court  say,  that  **  where  some  evidence 
has  been  given  which  tends  to  prove  the 
fact  in  issue,  or  the  evidence  consists  of 
circumstances  and  presumptions,  a  new  trial 
will  not  be  granted  merely  because  the  court, 
if  upon  the  jury,  would  have  given  a  differ- 
ent verdict.  To  warrant  a  new  trial  in 
such  cases  the  evidence  should  be  plainly 
insufficient  to  warrant  the  finding  of  the 
jury.  And  this  restriction  applies,  a  for- 
tiori, to  an  appellate  court."  Without  re- 
ferring in  detail  to  the  many  decisions  of 
this  court  on  the  subject,  it  is  sufficient  to 
refer  to  Read's  case,  22  Gratt.  924,  941,  945, 
where  all  those  decisions  are  cited,  and  most 
of  them  briefly  stated.  In  this  case  two 
juries  concurred  in  finding  the  prisoner 
guilty  of  murder  in  the  first  degree ;  and 
the  judge  who  presided  at  the  trial  refused 
to  set  aside  the  last  verdict,  and  rendered 
judgment  thereupon. 

We  think  there  is  no  error  in  the  judg- 
ment, and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 


234 


INDEX. 


ADVANCEMENTS. 

1.  W  died  in  1857.  By  his  will  he  g-ave  his 
estate  to  his  wife  W  for  her  life,  to  be  used 
and  controlled  by  her  at  her  entire  discretion; 
but  as  certain  of  his  children  came  of  ag'e  or 
married  she  was  at  liberty  to  g^ive  them  or 
either  of  them,  as  also  to  his  daughter  Mrs. 
C.  such  part  of  .his  estate  as  she  could  con- 
veniently spare,  she  to  be  the  sole  judge  of  it. 
And  at  her  death  he  gave  his  estate  equally 
among"  his  children  named,  each  of  whom 
was  to  account  for  what  they  had  or  might 
receive.  In  1858  W  has  a  tract  of  land  and  a 
number  of  slaves  divided  and  valued,  to  allot 
a  part  to  each,  to  whom  she  was  authorized 
to  make  advancements,  and  she  conveys  and 
delivers  one  of  the  parts  to  each  of  said  chil- 
dren, except  Mrs.  C.  Her  part  is  retained  by 
W  until  January  1865,  when  it  is  delivered  to 
the  griardian  of  Mrs.  C.'s  children,  she  being 
dead.  Hbi«d: 

1.  The  advancements  made  to  the  chil- 
dren in  1858  are  to  be  taken  at  the  valuation 
then  put  upon  them,  but  without  interest 
during  Ws  life. 

Fury  ear  df  als,  v.  Cabell  &  als,,       260 

2.  The  advancement  to  Mrs.  C*8  children 
is  to  be  valued  as  at  the  time  it  was  delivered 
to  their  guardian.  Ideniy         21^ 

3.  The  slaves  in  this  lot  were  not  then 
free,  and  are  to  be  valued  at  what  they  were 
then  worth  to  the  children  of  Mrs.  C. 

Idem^        260 

4.  The  husband  of  one  of  the  children  hav- 
ing"  cut  timber  off  another  tract,  which  he 
and  W  intended  should  be  accounted  for, 
its  value  is  to  l)e  charged  to  him  and  his 
wife  in  the  division.  I  dent  ^        260 

ADVERSARY  POSSESSION. 

1.  In  an  action  by  F  against  B,  for  injury 
to  his  land,  by  B's  continuing  a  dam  across 
a  stream  which  had  been  erected  by  a  previ- 
ous owner,  the  defence  of  B  is  adversary  pos- 
session. What  F  may  prove  to  rebut  the 
presumption  arising  from  possession. 

See  Mill  Dams^  No.  1,  2,  3,  5,  and 
Field  V.  Brown  &  al.^  74 

2.  Proof  of  adversary  possession  for  twenty  ■ 
years,  such  as  would  create  a  presumption  of  ' 
a  grant,  is  only  presumptive,  and  not  conclu- 
sive, and  may  be  rebutted  by  evidence  show- 
ing that  the  adversary  possession  relied  on 
was  not  acquiesced  in,  but  the  right  thereto 
was  contested.  And  any  evidence  tending  to 
show  such  resistance  is  proper  evidence  to 
rebut  the  presumption.  Idetn^        74 

AMENDMENTS. 

1.  What  such  a  variance  between  the  plead- 
ings and  the  proofs  as  may  be  cured  by 
amendment  according  to  ch.  177,  s.  7,  of  the 
Code  of  1860. 

Beasley  v.  Robinson  (Sf  als. ,  325 


2.  In  an  action  on  a  policy  of  insurance  the 
declaration  omitted  one  of  the  conditions 
endorsed  upon  it;  and  on  the  trial  when  the 
policy  is  offered  in  evidence,  it  is  objected  to 
for  variance.  The  court  may  allow  the  plain- 
tiff to  amend  the  declaration  by  inserting  the 
omitted  condition,  and  proceed  with  the  trial. 

New    York   Life  Ins,   Co,  v.  Hen- 
dren^  536 

APPEAI^S. 

1.  Judgment  in  June  1866  in  the 
678  *County  court.  July  26th,  1866,  defend- 
ant presents  to  a  judge  of  the  Circuit 
court  his  petition  for  a  supersedeas  to  the 
judgment  rendered  against  him;  and  the 
judge  awards  it,  and  fixes  the  penalty  of 
the  supersedeas  bond  at  $15,000.  Afterwards, 
on  the  18th  December  18(58,  the  petitioner 
applies  to  the  same  judge  to  reduce  the  pen- 
alty of  the  lx>nd  ;  which  is  done  ;  and  the  ap- 
peal is  perfected.  It  was  competent  for  the 
judge  to  modify  his  first  order,  and  it  did  not 
annul  or  impair  the  petitioner's  right  to  the 
supersedeas  which  had  been  awarded  to  him 
in  July  1866. 

Effinger  v.  Kenney^  Trustee^  116 

APPELLATE  COURT. 

1.  In  a  case  of  a  decree  upon  a  Confederate 
debt,  the  Circuit  court  scales  it.  Upon  appeal 
by  the  debtor,  the  appellate  court  will  pre- 
sume, in  the  absence  of  any  objection  in  the 
court  below,  that  the  court  had  before  it  a 
broker's  scale,  which  was  universally  adopted 
by  the  courts,  as  proof  of  the  value  of  Con- 
federate money. 

Smyth  V.  Sutton  &  als.,  191 

2.  Where  an  instruction  is  given  to  the 
jury,  as  to, which  the  evidence  furnishes  no 
ground  for  the  hypothesis  upon  which  it  is 
based,  whether  the  instruction  be  corrector 
erroneous  it  furnishes  no  ground  for  revers- 
ing the  judgment. 

Poore  V.  Magruder,  197 

3.  When  an  objection  to  an  account  not 
taken  before  the  commissioner,  or  the  court 
below,  will  not  be  regarded  in  the  appellate 
court.  See  Executors  and  Administrators , 
No.  21,   and 

Chapman^s    adm*rs     v.     Shepherd's 
adm'r  6f  als.,  377 

4.  When  objection  to  the  proceedings  be- 
fore a  commissioner,  in  taking  an  account, 
will  not  avail  in  an  appellate  court.  See 
Executors  and  Administrators,  No.  21,  and 

Idem,        377 

5.  See  Practice  at  Common  Law,  No.  8, 
and 

New  York  Life  Ins,  Co.  v.  Hendren,    536 

6.  When  appellate  court  may  reverse  a 
judgment,  though  no  motion  in  arrest  of 
judgment  has  been  made  in  the  court  below. 
See  Criminal  Jurisdiction  and  Proceedings, 
No.  17,  and  Randall* s  case,        644 
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7.  In  a  prosecution  for  rape  the  verdict  and 
judgment  of  the  court  of  trial  set  aside  by 
the  appellate  court,  on  the  ground  that  the 
evidence  did  not  sustain  the  verdict. 

Boxley^s  case^  649 

8.  Where  an  instruction  is  given,  which 
may  be  understood  in  two  senses,  in  one 
corre<it  and  erroneous  in  the  other,  yet  no 
exception  or  objection  having  been  taken 
when  the  instruction  was  given,  and  it 
being  obvious,  from  all  the  evidence,  that 
the  prisoner  could  not  have  been  injured  by 
the  instruction,  it  affords  no  ground  for 
reversing  the  judgment  and  ordering  a  new 
trial.  Thomton^s  case,        657 

AWARDS. 

1.  If  an  arbitrator,  intending  to  decide  the 
questions  submitted  to  him  according  to  law, 
states  in  his  award  two  propositions  of  law, 
one  of  which  is  erroneous,  and  the  other  is 
correct  upon  the  facts  as  he  may  consider 
them  to  be,  a  court,  in  passing  upon  the 
validity  of  the  award,  will  presume  that  his 
award  is  based  upon  the  latter ;  and  the  court 
cannot  enquire  whether  he  took  a  correct 
view  of  the  facts. 

Willoughby  y.  Thomas,  521 

2.  An  award  held  to  cover  all  the  matters 
submitted.  Idem^        521 

BAILf. 

See  Practice  at  Common  Law,  No.  1,  2,  3, 
4,  and 

Bolanz  6f  at.  v.  Commonwealth,  31 

BONDS. 

1.  Under  the  circumstances,  bonds  of  P 
paid  off  by  M  and  held  by  him  continue  to 
be  bond  debts,  and  not  barred  by  the  statute 
of  limitations. 

Moss  6f  wife  &  als.  v.  Moorman^s 
adm*r  &  als,,  97 

2.  See  Vendor  &  Purchaser,  No.  2,  3,  and 
Effinger  v.  Kenney,  Trustee,  116 

3.  For  validity  of  bond  given  for  the  price 
of  slaves  sold  January  Ist,  1864,  see  Slaves, 
No.  1,  2,  and 

Rives  V.  Parish's  admW,  125 

4.  A  bond  which  is  a  complete  and  per- 
679  feet  instrument  on  its  face,  at  the  *time 
of  its  delivery  to  the  obligee,  was 
executed  by  persons  as  sureties,  upon  the 
condition  that  it  should  not  be  delivered  until 
executed  by  other  persons;  and  it  was  placed 
in  the  hands  of  the  principal  obligor,  and 
without  being  so  executed  it  was  delivered  by 
the  obligor  to  the  obligee,  who  was  not 
informed  of  the  condition.  The  bond  is  the 
valid  bond  of  the  sureties;  and  they  cannot 
set  up  the  condition  against  the  obligee. 

Nash  V.  Pugate  &  als,,  202 

5.  A  joint  and  several  bond  is  executed 
by  several  persons,  and  delivered  to  the  ob- 
ligee ;  and  afterwards,  with  the  consent  of 
the  obligee,  but  without  the  knowledge  of  the 
obligors,  another  person  executes  it.  As  to 
those  who  first  signed  it,  it  is  joint  as  be- 
tween themselves,  and  several  as  to  the  per- 
son last  executing  it.  Idem,        202 


6.  A  bond  on  its  face  bears  interest,  and  ia 
secured  by  a  deed  of  trust  on  land,  and  the 
obligor  and  obligee  live  near  each  other,  and 
within  the  Confederate  States  during  the 
war;  and  sums  about  equal  to  the  interest 
upon  the  bond  are  paid  upon  it  annually  until 
after  the  war.  The  bond  is  properly  charge- 
able with  interest  during  the  war. 

Crenshaw  v.  Seigfried,  272 

7.  In  relation  to  official  bonds  of  sheriffs 
of  counties  and  sergeants  of  corporations , 
see  Sheriffs,  No.  6,  7,  and 

Corprew  &  als,  v.  Boyle  &  als,,  284 

CHURCH  PROPERTY. 

Two  lots  of  ground  are  conveyed  to  certain 
persons  and  their  successors,  in  trust  for  the 
Methodist  Episcopal  Church  of  Petersburg. 
It  is  built  upon  and  used  by  the  church  until 
1842,  when  the  church  built  upon  W.  street ; 
and  in  1844  resolved  that  the  first  building 
should  be  appropriated  to  the  use  of  the  col- 
ored congregation  ;  which  was  constituted  of 
.persons  who  were  members  of  the  Methodist 
church  of  Petersburg.  These  continued  to 
worship  there,  and  to  be  connected  with  the 
W.  street  church  until  1865,  when  they  con- 
nected themselves  with  the  African  Meth- 
odist Episcopal  Zion  Church.  After  this 
change  was  made,  in  the  year  1866,  the  then 
trustees  of  the  Methodist  church  property, 
who  were  the  regularly  constituted  successors 
of  the  original  trustees,  agreed  with  the  trus- 
tees of  the  colored  congregation,  that  until 
the  said  property  should  be  required  for  the 
use  of  the  Methodist  Episcopal  Church  tSouth, 
the  said  first  trustees  would  permit  the 
said  trustees  and  congregation  to  occupy 
the  same  as  a  place  of  worship  without 
rent,  they  paying  the  insurance  and  re- 
pairs ;  and  under  this  agreement  the  said 
trustees  and  congregation  held  the  property 
until  1871,  claiming  no  other  right  thereto. 
In  1871  the  trustees  of  the  colored  congrega- 
tion resigned,  and  others  were  elected ;  and 
then  the  judge  of  the  Circuit  court  of  Peters- 
burg made  an  order  appointing  the  persons 
elected  trustees  of  said  church,  in  whom  the 
legal  title  to  the  land  owned  by  said  congre- 
gation should  be  vested.  And  these  trustees 
from  that  time  claimed  the  property  and  the 
legal  title  thereto.  The  trustees  of  the  prop- 
erty thereupon  demanded  possession  of  it, 
which  was  refused  ;  and  they  brought  unlaw- 
ful detainer  to  recover  it.    Hbi<d  : 

1.  The  defendants  or  their  predecessors, 
having  been  put  in  possession  of  the  premises 
by  the  plaintiffs  or  their  predecessors  and 
having  acknowledged  the  title  of  the  latter, 
the  possession  of  the  former  is  the  possession 
of  the  latter,  until  the  former,  as  such  ten- 
ants, by  some  act  disclaim  to  hold  of  the  lat- 
ter as  their  tenants. 

Allen  &  als,  v.  Paul  &  als,,  332 

2.  The  defendants  cannot  set  up  any  right 
or  title  adverse  to  the  plaintiffs,  unless  they 
prove  that  they  disclaimed  to  hold  them,  or 
oonafide  abandoned  possession  of  the  prem- 
ises, or  asserted  and  claimed  an  adverse 
right  to  the  premises,  with  notice  thereof  to 
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the  plainti£Fs  or  their  predecessors  three 
years  before  the  institution  of  the  suit. 
And  qudzre  if  the  mere  disclaiming  the  land- 
lord's title  and  claiming  to  hold  in  fee  for 
three  years  is  sufficient  to  defeat  the  plain- 
tiff's recovery.  Idem,        332 

3.  The  defendants  having  disclaimed  to 
hold  as  tenants  of  the  plaintiffs,  and  claimed 

to  hold  the  premises  in  fee,  no  notice 
680      was  necessary  to  entitle  *the  plaintiffs 

to  proceed  immediately  to  recover  the 
property.  Idem,        332 

4.  The  plaintiffs,  as  regularly  appointed 
successors  of  the  original  trustees  in  the 
deeds  conveying  the  property,  may  maintain 
an  action  to  recover  possession  of  the  prem- 
ises, against  the  defendants,  who  claim  to  be 
the  trustees  of  the  A.  M.  K.  Zion  church  in 
Petersburg,  and  to  be  invested  with  the  title 
to  the  property  belonging  to  said  church ;  and 
as  such  to  be  in  possession  of  the  property  in 
controversy.  idem,        332 

5.  It  is  immaterial  to  the  support  of  the 
action,  whether  the  plaintiffs  acquire  any 
personal  ownership  in  the  property  by  the 
deeds ;  it  not  being  competent  for  the  defend- 
ants, who  claim  to  hold  as  successors  to  the 
plaintiffs*  tenants,  to  deny  tl)e  plaintiffs' 
title.  Idem,        332 

6.  Although  the  order  of  the  court  was 
legal  and  was  binding,  so  far  as  it  constituted 
the  defendants  trustees;  and  the  regularity 
and  validity  of  this  order,  or  the  appointment 
of  the  defendants  as  trustees,  cannot  be  en- 
quired into  in  this  suit,  yet  the  said  order  does 
not  vest  in  them  the  legal  title  to  the  property 
for  the  time,  or  for  an  instant,  unless  the 
congregation  which  they  represent  are  the 
owners  of  it.  And  the  predecessors  of  the  de- 
fendants having  acknowledged  the  title  of 
the  plaintiffs,  and  held  under  them,  the  de- 
fendants claiming  through  them,  as  their 
successors,  cannot  deny  the  plaintiffs'  title. 

Idem,        332 

7.  That  the  defendants  and  those  under 
whom  they  claim  have  held  possession  of  the 
premises  for  more  than  three  years  will  not 
defeat  the  plaintiffs'  action  unless  such  pos- 
session was  adversary.  Idem,        332 

8  The  resolution  of  1844  implies  that  the 
title  and  ownership  of  the  property  is  retained 
by  the  Methodist  Episcopal  Church,  and  the 
use  of  it  only  given  to  the  colored  congrega- 
tion ;  which  the  owners  had  at  anv  time  the 
right  to  recall.  Idem,        332 

CONDITIONAI^   SAIvES. 

1.  What  is  not  a  conditional  sale,  but  a 
mortgage. 
See  Confederate  Contracts,  No.  4,  and 
Earp  V.  Boothe,  368 

CONFEDERATE  CONTRACTS. 

1.  If  and  was  assessed  before  the  war  at  $80 
per  acre,  and  it  was  not  worth  more  than  $100 
per  acre.  In  March  1863  it  is  sold  at  auction 
by  a  trustee  for  creditors,  and  bought  by  E 
for  $210  per  acre ;  nothing  being  said  at  the 
sale  as  to  the  kind  of  money  to  be  paid.  E 
pays  two-thirds  of  the  purchase  money  in  cash 
in  Confederate  notes,  and  gives  his  note  for 
the  balance,  payable  in  two  years,  with  inter- 


est ;  and  the  money  paid  is  received  by  the 
creditors  for  ante- war  debts  at  its  par  value. 
This  money  was  then  at  the  rate  of  five  for 
one  of  gold,  though  in  land  sales  it  was  rating 
at  two  or  three  for  one.  It  was  a  Confederate 
contract,  and  should  be  scaled. 

Effinger  v.  Kenney,  trustee,  116 

2.  See  Vendor  and  Purchaser,  No.  3,  and 

Idem,        116 

3.  R  executes  to  M  his  bond  for  $3,000,  bear- 
ing date  the  11th  of  July  1862,  and  payable  on 
demand.  In  a  deed  of  trust  given  at  the 
same  time,  by  R,  to  secure  the  debt,  it  is  pro- 
vided, that  if  R  will  pay  punctually  the  inter- 
est on  the  debt  semi-annually,  the  debt  shall 
not  be  collected  for  five  years.  R  pays  the 
interest  until  July  1864.  Hbi,d:  The  bond 
being  payable  on  demand,  the  provision  in  the 
deed  for  time  does  not  change  its  character 
in  that  respect,  and  it  must  be  scaled  as  of 
its  date. 

Moon  V.  Richardson,  219 

4.  E  owes  B  $700  for  land  purchased  before 
the  war.  In  December  1862  E  makes  a  con- 
tract with  S,  that  S  shall  have  thirty-five 
acres  of  the  land  at  the  price  he  gave,  in  con- 
sideration that  S  will  advance  the  $700  to  pay 
B,  and  allow  E  three  years  to  pay  the  balance. 
And  if  E  shall  fail  to  pay  S  said  balance  with 
interest,  E  binds  himself  to  convey  title  to 
the  residue  of  the  tract  to  S.  S  pays  the  $700 
to  B,  who  receives  it  in  Confederate  money. 
E  does  not  pay  the  money  or  any  part  of  it 

in  the  three  years.  This  is  a  Confed- 
681      erate  contract,  *and  the  amount  due  is 

to  be  scaled  as  of  the  date  of  the  con- 
tact. Earp  V.  Boothe,        368 

CONFESSIONS. 

1.  Prisoner  charged  with  murder  makes  a 
confession  to  a  police  officer  on  the  morning 
of  the  day  he  is  examined  by  the  police  jus- 
tice. Before  the  examination  he  has  em- 
ployed counsel,  and  he  is  warned  by  his 
counsel  and  the  police  justice  against  making 
any  statement  or  confession.  Being  com- 
mitted by  the  justice,  on  getting  to  the  jail 
he  appears  to  be  very  much  frightened  and 
agitated ;  and  upon  getting  there  he  makes 
a  confession,  and  again  on  the  same  day 
confesses  the  deed  to  a  woman  of  his  ac- 
quaintance who  is  in  the  jail.  Though  the 
confession  to  the  police  officer  was  properly 
excluded,  the  confession  made  after  the 
warnings  given  him  are  proper  evidence. 
Venable^s  case,  639 

CONSTITUTIONAL  LAW. 

1.  The  act  of  March  7, 1862,  which  repeals 
the  act  of  March  30th,  1871,  so  far  as  it  au- 
thorizes the  issue  of  coupon  bonds  with 
coupons  attached  receivable  for  taxes  and 
other  dues  to  the  State,  is  constitutional  so 
far  as  it  applies  to  bonds  not  presented  to 
the  2d  auditor  before  the  passage  of  the  re- 
pealing act. 

Wise  Bro.  &c,.  Agents  v.  Rogers,  2d 
Aud.,  169 

Maury  6f  Co.  v.  Rogers,  2d  Aud,,        169 
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2.  The  obligrations  created  in  the  name  of 
the  State  of  Virginia  by  the  g'eneral  assem- 
bly which  sat  in  Richmond,  at  its  session  of 
1861-62,  are  embraced  by  article  10,  s.  10,  of 
the  constitution  of  Virginia,  which  forbids 
that  any  provision  shall  be  made  for  their 
payment. 

Meredith  and  others  v.   Rogers^  2d 
Aud..  172 

3.  The  act  of  October  7,  1870,  amending  s. 
1,  ch.  12,  Code  of  1860,  requiring  any  person 
engaged  in  a  duel  to  testify,  is  unconstitu- 
tional. Cuilen's  case,        624 

CONTRACTS. 

1,  On  the  Ist  of  February  1865  B  repre- 
senting himself  to  be  the  agent  of  the  Con- 
federate States  Government,  to  take  tobacco 
into  Maryland  and  exchange  it  for  bacon, 
applied  to  D,  living  near  the  Potomac  river 
in  W.  county,  to  store  for  him  in  D's  bam 
for  the  night  84  boxes  of  tobacco.  D  being 
unwilling  to  do  it,  B  agreed  with  him,  that 
if  he  would  receive  the  tobacco  in  his  barn, 
and  should  sustain  any  damage  or  injury 
from  the  forces  of  the  United  States  in 
consequence  of  the  tobacco  being  there  de- 
posited, B  would  make  good  all  losses  he 
might  sustain  thereby.  Under  this  agree- 
ment the  tobacco  was  deposited  in  D's  barn, 
where  it  remained  until  the  17  of  March ;  B 
undertaking  to  pay  any  loss  D  might  sustain 
thereby.  At  that  time  the  enemy's  gun-boats 
on  the  river  approaching  D*s  house,  he 
removed  and  concealed  the  tobacco,  and  his 
houses  and  out- buildings  were  destroyed  by 
the  enemy;  his  loss  amounting  to  $6,352. 
Hei^d: 

1.  B  being  the  agent  of  the  Confederate 
government,  which  could  enforce  obedience 
upon  all  within  its  jurisdiction,  the  con- 
tract was  valid,  and  B  is  t>ound  to  pay  D 
for  the  loss  which  he  sustained. 

Bier  &  Mann  v.  Dozier,  1 

2.  If  B  was  not  the  agent  of  the  Confed- 
erate government,  and  was  prosecuting  a 
private  enterprise,  against  the  laws  and 
policy  of  that  g[overnment,  D  is  not  a 
particeps  criminis  with  B  in  an  equal 
degree,  if  at  all,  and  he  is  entitled  to 
recover.  Idem^        1 

3.  To  make  a  contract  unlawful  as  being 
against  public  policy  or  law,  it  must  be 
manifestly  and  directly  so;  and  it  is  not 
enough  that  the  contract  is  connected  with 
some  violation  of  the  law,  however  re- 
motely or  indirectly.  Idem,        1 

2.  A  note  given  by  an  agent  of  the  late 
Confederate  States  government,  and  binding 
himself  for  the  price  of  cattle  purchased  for 
the  support  of  the  armies  of  said  government, 
and  for  the  purpose  of  aiding  in  carrying  on 
the  war  against  the  United  States,  is  a  valid 
contract,  and  may  be  enforced  against  the 
obligor  after  the  end  of  the  war. 

Ruckman  &  aL  v.  IJghtner's  ex'ors,  19 

682  *3.  For  the  validity  of  a  contract  for 

the  sale  of  slaves  in  January  1864. 
See  Slaves,  No.  1,  2,  and 

Rives  V.  Parishes  adm'r,  125 


4.  In  December  1863  R,  by  an  agent,  bought 
of  S  of  King  &  Queen,  his  crop  of  corn,  to  be 
delivered  at  a  certain  landing  on  York  river 
on  the  first  of  February  1864,  and  to  be  paid 
for  on  delivery,  at  the  price  of  $40  per  bushel. 
R  engaged  a  vessel  to  go  for  the  corn,  and 
sent  bags  in  which  to  put  it.  The  vessel 
arrived  in  time,  and  the  com  was  delivered 
on  board ;  but  R  or  his  agent  not  appearing 
to  pay  the  money,  S  sent  the  corn  on  his  own 
account  to  W  &  Co.  of  Richmond.  The  agent 
of  R  started  down  to  the  place  of  delivery, 
having  a  blank  check  of  R  to  pay  for  the 
corn,  and  intended  and  expected  to  get  there 
in  time ;  but  he  failed  to  do  so.     Hki<d  : 

1.  The  corn  being  to  be  paid  for  on 
delivery,  and  R,  or  his  agent,  not  being 
present  to  pay  for  it,  S  may  terminate  the 
contract ;  and  this  especially  as  a  very  brief 
delay  at  the  place  might  have  subjected  it 
to  capture  by  United  States  vessels  in  the 
river. 

Smyth  V.  Sutton  df  als,,  191 

2.  If  the  agent  had  arrived  at  the  place 
in  time,  he  not  having  the  money,  but  only 
a  blank  check  of  R,  S  might  have  refused 
to  accept  payment  by  the  check. 

Idem,        191 

5.  After  the  corn  arrives  in  Richmond,  R 
obtains  an  injunction  to  prevent  W  &  Co. 
and  S  from  selling  it,  claiming  that  he  had 
bought  it.  S  answers  the  bill,  and  by  con- 
sent, under  a  decree  of  the  court  the  corn  is 
sold,  and  the  proceeds  deposited  in  bank, 
where  they  remain  until  the  end  of  the  war, 
when  the  bank  fails,  and  they  are  lost.  The 
proceeds  of  the  sale  of  the  corn  having  been 
lost  by  the  improper  interference  by  R  with 
the  sale  of  it  by  W  &  Co.,  he  is  liable  to  S 
for  the  price  for  which  it  was  sold. 

Idem,        191 

6.  The  act  of  March  1st,  1867,  entitled  "An 
act  to  authorize  the  James  River  and  Kana- 
wha Company  to  borrow  money,*'  though 
when  accepted  by  the  company  it  creates  a 
contract  between  the  company  and  the  State, 
does  not  create  a  contract  between  the  com- 
pany and  the  holders  of  the  $180,000  of  State 
bonds  therein  mentioned ;  and  a  holder  of 
one  of  these  bonds  cannot  maintain  an  action 
thereon  against  the  company. 

Stuart  s,  James  River  6f  Kan,  Co,,     294 

7.  Though  the  company  has  executed  a 
mortgage  on  its  property  to  secure  the  money 
authorized  to  be  borrowed  by  said  act,  yet  if 
the  company  has  not  borrowed  the  money, 
or  made  use  of  the  t>onds  intended  to  be 
secured  by  the  mortgage,  it  cannot  be  held 
to  have  accepted  the  terms  of  the  act.  or 
become  liable  under  its  proviso,  in  relation 
to  said  $180,000  of  State  bonds. 

Idem,        294 

8.  $5,000.  N.,  Va.,  Sept.  26.  1859. 

I  have  this  day  borrowed  of  Mrs.  P 
five  thousand  dollars  in  stock  of  the  State  of 
Virginia,  on  which  interest  is  payable  semi- 
annually; and  for  the  repayment  of  the 
same  with  accruing  interest,  I  bind  myself, 
my  heirs,  &c.  "Witness,  &c.  K.  The  stock 
was  borrowed  to  be  converted  into  money. 
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and  was  sold  in  November  for $4,775.  Held: 
P  is  entitled  to  the  value  of  the  stock  at  the 
time  of  the  loan. 

Davis,  trustee,  v.  Knight,  406 

9.  C,  a  manufacturer  of  tobacco,  in  1849 
employs  G  in  his  business,  and  agrees  to 
g-ive  him  one-fourth  of  the  net  profits  of  all 
the  tobacco  manufactured  by  C.  G  dies  in 
January  1860.  C  has  on  his  books  an  account 
called  the  **factory  account,**  which  he  says 
shows  correctly  the  net  profits  of  the  busi- 
ness ;  but  it  comes  down  but  to  the  end  of 
1858,  the  business  of  1859  not  beings  closed. 
C  and  G*s  administrator  agree  to  a  mode  of 
settlement  based  upon  the  "factory  account  ;** 
and  they  agree  that  the  account  of  1859  shall 
be  settled  upon  the  same  principles.  A  lot 
of  tobacco  manufactured  in  1858  and  1859  C 
claims  is  not  within  the  terms  of  the  agree- 
ment. As  G  was  to  have  one-fourth  of  the 
net  profits  on  all  tobacco  manufactured,  the 
account  of  1859  must  be  so  settled  as  in  effect 

to  bring  this  lot  into  the  factory  ac- 
683      count,  and  *allow  G  one-fourth  of  the 
profits  of  it. 
Chieves  &  Osborne  v.  Gary^s  adtn^r,  414 

10.  By  l)ond  dated  July  7th,  1863,  B  prom- 
ises to  pay  to  W,  three  years  after  date,  $2,000, 
without  interest,  in  funds  current  in  the 
State  of  Virginia,  being  money  borrowed. 
Held: 

1.  Parol  evidence  is  admissible  to  prove 
the  consideration  of  the  bond  and  the  char- 
acter of  the  contract. 

Wrightsman  v.  Bowyer  &   als,,        433 

2.  The  evidence  showing  it  was  a  contract 
of  hazard,  and  that  the  parties  contem- 
plated the  possibility,  though  not  the  proba- 
bility, of  the  failure  of  the  Confederacy, 
and  intended  that  the  bond  should  be  dis- 
charged in  the  curt-ency  in  use  when  it  fell 
due,  W  is  entitled  to  recover  the  value  of 
$2,000  in  the  U.  S.  currency  then  in  use 
in  Virginia  on  the  day  it  fell  due,  with  in- 
terest from  that  date.  Idem,        433 

11.  Though  in  a  sale  of  real  estate  in  Octo- 
ber 1862,  the  price  is  fixed  with  reference  to 
Confederate  States  treasury  notes,  it  may  be 
shown  by  parol  evidence  that  the  deferred 
payments  were  not  to  be  discharged  in  that 
currency.  Steams  v.  Mason,        484 

12.  In  such  case  the  bonds  for  the  deferred 
payments  say  that  they  are  to  be  paid  **in 
current  money  of  Virginia.*'  It  being  shown 
that  they  were  not  to  be  paid  in  gold  nor  in 
Confederate  currency,  they  are  to  be  scaled 
as  of  the  value  of  the  Confederate  currency 
at  the  time  of  the  contract.  Idem,        484 

13.  The  purchaser  claiming  that  the  bonds 
were  to  be  paid  in  Confederate  currency, 
tendered  payment  in  that  currency,  and  the 
vendor  refused  to  receive  it.  As  it  was  uncer- 
tain what  amount,  if  any,  was  due  upon  the 
bonds,  interest  will  only  be  allowed  from  the 
date  of  the  decree.  fdetn,        484 

14.  W  contracts  with  T  to  hire  his  services 
for  a  year,  for  a  fixed  sum.  In  the  course  of 
the  year  W  dismisses  T  from  his  employment 
without  sufficient  cause  for  the  dismissal. 
It  is  error  to  hold  that  T,  if  entitled  to  recover 


at  all  upon  the  contract,  is  entitled  to  recover 
the  hire  or  wages  for  the  whole  year.  His 
right  of  recovery  in  case  of  a  discharge  with- 
out cause,  should  he  limited  to  the  amount  of 
damages  actually  sustained  b^  such  illegal 
discharge.  IVilloughby  v.  Thomas,        521 

CORPORATIONS. 

1.  The  negligence  of  an  officer  of  a  corpo- 
ration, in  allowing  a  judgment  to  be  rendered 
against  his  corporation  as  garnishee,  when 
the  debt  had  been  previously  assigned  to 
another  party,  and  notice  thereof  had  been 
given  to  another  officer,  will  exclude  the  cor- 
poration from  relief  in  equity  against  the 
judgment. 

Richmond  Enquirer  Co.  v.  Robinson 

6f  als.,  548 

COUNTY  ORGANIZATION. 

1.  Warrants  issued  by  the  board  of  super- 
visors of  a  county  upon  the  treasurer  are  to 
be  paid  in  the  order  in  which  they  are  regis- 
tered. Anable*s  case,        563 

COURTS. 

1.  A  corporation  court  has  authority  to  di- 
rect jurors  to  he  summoned  from  without  the 
limits  of  the  corporation,  for  the  trial  of  a 
prisoner  indicted  in  that  court,  when  an 
impartial  jury  cannot  be  obtained  within  the 
corporation.  Craft* s  case^        602 

2.  How  the  County  court  shall  proceed  upon 
appeal  by  the  accused  from  the  judgment  of 
a  justice  in  a  case  of  petit  larceny.  See 
Criminal  Jurisdiction  and  Proceedings,  No. 
8,  9, 10, 11,  and  Read's  case,        618 

CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

1.  An  indictment  against  J  is  for  stealing 
from  A  six  dollars  of  **United  States  treasury 
notes.**  Upon  an  exception  to  the  refusal  of 
the  court  to  grant  J  a  new  trial,  the  certificate 
of  facts  states  that  A  was  holding  ''some 
money.*'  &c.  The  facts  certified  do  not  sus- 
tain the  verdict.  Johnson's  case^        555 

2.  Upon  an  indictment  for  larceny,  proof 

that     the     accused    obtained     money 

684      •by  false   pretences    will  sustain    the 

indictment.  Anable's  case,        563 

3.  What  is  not^arceny  of  a  check  given  in 
payment  for  a  warrant  upon  a  county  treas- 
urer.   See  Larceny,  No.  4,  and 

Idem.        563 

4.  Where  a  prisoner  has  been  convicted  of 
a  felony,  and  a  new  trial  is  granted  him,  the 
court  may  proceed  to  try  him  at  the  same 
term  against  his  consent. 

Craft's  case,  602 

4.  If  a  prisoner  receives  a  copy  of  the 
indictment  and  of  the  list  of  jurors,  at  any 
time  before  the  trial  is  commenced,  though 
not  until  the  case  is  called,  it  would  be  proper 
to  give  him  a  reasonable  time  to  examine 
the  indictment  and  the  list  of  jurors,  if  he 
asks  it ;  but  it  is  not  a  ground  for  continuing 
the  cause  until  the  next  term  of  the  court. 

Idem,        602 
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5  In  directing' jurors  to  be  summoned  from 
another  county,  the  court  may  make  an  order 
directinfT  its  officer  to  summon  them,  or  may 
direct  the  clerk  to  issue  a  venire  facias  requir- 
ing the  officer  to  summon  them. 

Idem,        602 

6.  During*  the  recess  of  the  Corporation 
court,  the  sergeant  appoints  a  deputy  with- 
out the  consent  in  writing  of  the  judge  of  the 
court ;  but  the  deputy  takes  the  oath  of  office 
before  the  judge,  which  is  in  writing  and 
signed  by  the  deputy,  and  is  certified  in  writ- 
ing by  the  judge.  This  is  a  sufficient  con- 
sent in  writing  by  the  judge,  and  the  deputy 
has  authority  to  execute  a  writ  of  venire 
facias  directed  to  his  principal. 

Idem,        602 

7.  A  Corporation  court  has  authority  to 
direct  jurors  to  be  summoned  from  without 
the  limits  of  the  corporation,  for  the  trial  of 
a  prisoner  indicted  in  that  court,  when  an 
impartial  jury  cannot  be  obtained  within  the 
corporation.  Idem,        602 

8.  In  the  sense  of  the  law  all  parts  of  the 
adjoining  county,  outside  of  the  limits  of  a 
corporation,  is  remote  from  the  place  where 
the  offence  is  alleged  to  be  committed,  if  it  is 
alleged  to  be  committed  within  the  limits  of 
the  corporation.  Idem,        602 

9.  When  jurors  are  directed  to  be  summoned 
from  an  adjoining  county,  and  it  appeared 
that  one  of  the  panel  had  been  summoned, 
by  mistake  or  misapprehension  of  the  law 
or  otherwise,  from  a  place  near  to,  instead  of 
remote  from  the  vicinage,  the  objection,  if 
valid,  instead  of  being  made  to  the  array  of 
jurors,  should  be  made  to  the  individual 
juror  so  summoned  Idem,        602 

10  If  a  person  has  the  constitutional  quali- 
fications of  a  voter,  though  he  has  not  regis- 
tered and  has  not  voted,  he  is  a  qualified 
juror.  Idem,        602 

11.  Upon  the  trial  of  a  prisoner  for  murder, 
before  the  introduction  of  the  evidence  is 
commenced,  the  attorney  for  the  common- 
wealth may,  with  the  permission  of  the  court, 
and  under  its  supervision,  make  a  statement 
to  the  jury  touching  the  several  grades  of 
homicide,  and  the  law  in  reference  thereto. 

Idem,        eofl 

12.  When  a  person  is  tried  by  a  justice  of 
the  peace  for  a  petit  larceny  and  convicted, 
he  has  an  absolute  right  of  appeal  to  the 
County  court ;  and  in  that  ^ourt  the  cause  is 
to  be  heard  de  novo  upon  the  evidence  ;  and 
the  accused  is  entitled  to  be  tried  by  a  jury, 
as  in  like  cases  originating  in  that  court. 

Read^s  case,        618 

13.  In  such  a  case  it  is  error  in  the  County 
court  to  reverse  the  judgment  of  the  justice 
and  remand  the  case  to  the  justice  to  be  tried 
by  him  ;  and  any  subsequent  trial  of  the  case 
by  the  justice  is  null  and  void. 

Idem,        618 

14.  In  such  a  case  the  justice  again  tries 
and  convicts  the  accused,  and  he  again  ap- 
peals to  the  County  court.  The  proceedings 
before  the  justice  on  the  second  trial  being 
null,  the  accused  is  in  the  County  court  upon 
the  first  appeal,  and  is  to  be  tried  by  a  jury 
as  if  the  case  had  originated  in  that  court. 

Idem,        618 


15.  The  accused  having  been  tried  by  a 
jury  in  the  County  court,  and  found  guilty 
and  sentenced,  the  errors  in  the  proceeding's 
of  the  justice  on  his  second  trial  cannot  affect 
the  judgment  of  the  County  court. 

Idem,        618 

16.  Upon  an  indictment  under  the  act  con- 
cerning malicious  and  unlawful  shooting-,  &c. , 
(Code  of  1860,  ch.  171,  s.   9,)  which  chargres 

that  the  prisoner  did  unlawfully  shoot, 
685  &c. ,  with  set  'purpose  and  malice  afore- 
thought to  kill  and  murder,  &c.,  the 
jury  find  the  prisoner  guilty  of  malicious 
shooting,  without  saying  who  he  shot,  and 
fix  the  term  of  his  imprisonment  in  the  peni- 
tentiary at  five  years.  No  judgment  can  be 
entered  on  the  verdict. 

RandaWs  case,        644 

17.  The  indictment  and  the  verdict  being- 
fatally  defective,  the  judgment  may  be  re- 
versed in  the  appellate  court,  though  no 
motion  in  arrest  of  judgment  was  made  in 
the  court  below.  Idem,        644 

18.  The  proceedings  in  the  case  will  not 
prevent  the  finding  of  another  indictment 
against  the  prisoner  for  the  same  offence, 
after  the  attorney  for  the  commonwealth  has, 
with  the  consent  of  the  court,  entered  a  nolle 
prosequi  upon  the  pending  indictment. 

Idem,        644 

19.  See  Rape,  No  2,  and 

Boxley*s  case,  649 

20.  An  indictment  for  murder  against  T 
and  R  contains  two  counts:  the  second 
charges  T  as  a  principal  and  R  as  accessor)^ 
before  the  fact ;  and  on  the  motion  of  T  the 
second  count  is  struck  out.  At  a  subsequent 
term,  on  the  trial  of  T  the  clerk  reads  both 
counts  and  charges  the  jury  on  both  ;  and 
then  the  prisoner  excepts.  The  court  then 
directs  the  clerk  to  read  the  first  count,  which 
is  done,  and  the  clerk  charges  the  jury  upon 
it ;  and  then  the  prisoner  excepts  to  the  second 
reading  and  charge.  The  second  reading- 
and  charge  was  proper,  and  cures  the  error 
of  the  first.  Thornton^ s  case,        657 

21.  The  clerk,  in  his  charge,  did  not  charg^e 
the  jury  as  to  the  different  grades  of  homi- 
cide. The  indictment  being  for  murder  in 
the  first  degree  by  poison,  the  prisoner  was 
guilty  of  that  offence,  or  guilty  of  no  offence 
which  could  be  punished  under  the  indict- 
ment ;  and  therefore  it  is  sufficient  to  charg^e 
the  jury  to  that  effect.  Idem,        657 

22.  There  is  no  law  requiring  the  clerk  to 
charge  the  jury  as  to  the  different  grades  of 
homicide  in  any  case ;  and  his  charge  is 
without  authority  and  nothing,  except  so  far 
as  it  may  be  considered  as  having  received  the 
sanction  of  the  court,  and  thus  become  the 
act  of  the  court.  Idem,        657 

23.  The  jury  find  the  prisoner  guilty  of 
murder  in  the  first  degree,  as  charged  in  the 
indictment,  without  mentioning  her  name; 
but  in  the  verdict,  as  recorded  and  read  to  the 
jury,  the  name  is  inserted.  The  verdict  is 
sufficient.  Idem,        657 

24.  An  accessory  before  the  fact  to  a  felony 
cannot  be  convicted  on  an  indictment  against 
him  as  principal.  Idem,        657 
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DEDICATION  TO  THE  PUBLIC. 

1.  In  a  controversy  between  the  city  of 
Richmond  and  P,  the  owner  of  a  lot  on  F 
street,  as  to  the  line  of  F  street,  P  and  those 
under  whom  he  claims  having  been  in  posses- 
sion by  actual  enclotiure  for  more  than  sixty 
years,  and  there  being  no  proof  of  the  actual 
dedication  by  R,  the  original  owner  of  the 
land,  such  dedication  cannot  be  shown  by 
proof  of  the  existence  of  stones  at  the  comers 
of  the  cross  streets  on  the  line  claimed  by  the 
city  ;  it  not  appearing  by  whom  they  were 
placed  there,  or  that  R  recognized  them  as 
marking  the  line;  nor  by  maps  of  the  ground 
laid  off  by  R,  copied  by  order  of  the  city,  from 
an  old  map  in  the  county  clerk's  office,  since 
lost ;  it  not  appearing  that  R  had  any  knowl- 
edge of  said  old  map ;  nor  by  the  records  of 
the  proceedings  of  the  council  of  the  city, 
reciting  an  acknowledgment  of  a  previous 
owner  of  the  lot,  that  his  enclosure  en- 
croached upon  the  street,  and  giving  him 
permission   to  continue  it  for  the  present. 

City  of  Richmond  v.  Poe^  trustee^        149 
DEPOSITIONS. 

1.  The  deposition  of  a  plaintiff  in  an  action 
is  taken  in  his  own  behalf,  and  he  is  cross- 
examined  by  the  defendants.  They  cannot 
have  the  questions  and  answers  on  the  cross- 
examination  struck  out,  though  they  may 
refer  to.  the  acts  and  declarations  of  a 
deceased  person  under  whom  the  defendants 
claim. 

Field  V.  Brown  and  al,y  74 

686  *DUELIvING. 

1,  See  Witnesses^  No.  4,  5,  6,  and 
CulUn^s  case,  624 

2.  Under  the  principles  of  the  common  law 
and  the  statutes  against  duelling,  it  may  well 
be  apprehended  that  the  surgeon  of  a  party 
to  a  duel  would  be  regarded  in  law  as  being 
concerned  in  or  aiding  and  abetting  the  duel. 

Idemt        624 

EJECTMENT. 

1.  T  sells  land  to  H  and  puts  him  in  pos- 
session of  it,  but  does  not  convey  it  to  him. 
H  having  failed  to  pay  any  part  of  the  pur- 
chase money,  T  brings  ejectment  against  him 
to  recover  the  land,  without  giving  H  notice 
to  surrender  it.  The  notice  was  essential  to 
sustain  the  action,  and  T  must  therefore  fail 
in  his  action. 

Twytnan,  trustee,  v.  Hawley,  512 

2.  In  ejectment  by  T  against  H,  the  declar- 
ation states  that  plaintiff  has  title  in  fee  sim- 
ple to  the  land,  and  describes  it  by  quantity 
and  as  bounded  by  certain  roads  and  coter- 
minous owners.  The  issue  is  upon  the  plea 
of  not  guilty,  and  the  verdict  of  the  jury  is, 
we,  Ac,  "upon  the  i«sue  joined,  find  that  the 
defendant  is  guilty  in  manner  and  form  as 
the  plaintiff  in  his  declaration  hath  com- 
plained.** The  judgment  is  **that  the  plain- 
tiff recover  the  lands  and  tenements  in  the 
declaration  mentioned,*' &c.     Heidi 


1.  The  verdict  finds  the  title  in  fee  in  the 
plaintifif,  as  alleged  in  the  declaration,  and 
is  sufficient  though  informal. 

Hawley  v.  Ttt/yman,  trustee y  516 

2.  The  judgment  gives  to  the  plaintiff  the 
land  in  fee.  Idtm,        516 

3.  The  description  of  the  land  in  the  dec- 
laration is  sufficient.  Idetn^        516 

EQUITABLE  DEFENCES. 

1.  When  a  deed  is  procured  by  fraudulent 
misrepresentations,  the  defence  can  only  be 
made  at  law,  in  the  mode  provided  by  the 
statute,  Code  of  1860,  ch.  173,  s.  5 ;  and  the 
defendant  should  file  a  special  plea  averring 
the  fraud,  or  the  special  circumstances,  which 
entitle  him  to  relief  in  equity.  And  the  facts 
should  be  set  forth  with  sufficient  precision 
and  certainty  to  apprize  the  plaintiff  of  the 
character  of  the  defence  intended  to  be  made ; 
and  to  enable  the  court  to  decide  whether  the 
matter  relied  on  constitutes  a  valid  claim  to 
equitable  relief.       Burtners  v.  Keran,        42 

EQUITABLE  JURISDICTION  AND 

RELIEF. 

1.  A  plaintiff  having  brought  the  defend- 
ant into  equity  by  an  injunction  claiming 
property,  and  the  defendant  having  answered, 
and  the  case  having  been  submitted  to  the 
court  upon  full  proofs  on  the  issue  thus  made, 
and  the  defendant  having  established  an 
equitable  demand  against  the  plaintiff,  there 
is  no  reason  why  the  court  should  stop  with 
the  dissolution  of  the  injunction.  On  the 
contrary  it  was  competent  and  proper  for  the 
court  to  dispose  of  the  whole  case,  and  adjust 
completely  the  respective  rights  and  obliga- 
tions of  the  parties  as  established  by  the  proofs 
before  it.  Smyth  v.  Sutton  6f  als.,        191 

2.  There  is  a  joint  covenant  by  four  to  pay 
to  R  $300  a  year  for  her  life.  To  secure  which 
annual  payment  each  was  to  execute  his  bond 
with  surety,  binding  him  to  pay  $75  a  year  ; 
but  this  is  not  done  ;  nor  is  the  annuity  paid 
to  her.  After  the  death  of  R  one  of  the  four 
joint  obligors  qualified  as  her  administrator 
with  the  will  annexed,  and  then  files  his  bill 
in  equity  against  the  obligors  to  recover  the 
amount  due  to  her.  The  administrator  being 
one  of  the  joint  obligors  could  not  sue  the 
others  at  law,  and  therefore  the  court  of  eq- 
uity has  jurisdiction  to  enforce  the  payment 
of  the  money. 

Rodfs'  Adm'r  v.  Rodes  Cb*  als.y  256 

3.  A  bond  secured  by  deed  of  trust  on  land 
is  assigned,  and  passes  through  numerous 
hands;  and  besides  payments  of  interest, 
there  are  other  payments  upon  it.  The  trus- 
tee having  advertised  the  land  to  be  sold  un- 
der the  deed  for  the  payment  of  the  balance 

of  the  debt,  the  obligor  may  go  into  eq- 
687      uity  to  ascertain  the  amount  *due  upon 
the  bond,  and  who  is  the  owner  of  it. 
Crenshaw  v.  Seigfried^  272 

4.  The  court  having  possession  of  the  case, 
may  in  its  discretion,  after  ascertaining  the 
amount  due,  and  who  is  the  owner  of  the 
bond,  either  dissolve  the  injunction  as  to  the 
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amount  due,  and  dismiss  the  bill,  or  may  re- 
tain  the  case  and  have  the  trust  executed 
under  its  own  direction.  Idem^        272 

5.  The  court  may  appoint  a  commissioner 
to  make  the  sale  ;  but  must  pursue  the  pro- 
visions of  the  deed  as  to  the  terms  of  sale. 

Ideniy        272 

6.  The  deed  providing  for  a  sale  for  cash, 
the  commissioner  may,  at  the  request  of  the 
owner  of  the  land,  sell  a  part  of  it  if  that 
will  bring*  enough  in  cash  to  pay  the  expenses 
of  sale  and  the  balance  due  upon  the  bond. 

Idetn^        272 

7.  Equity  will  only  relieve  against  a  judg- 
ment at  law  if  the  omission  of  the  defendant 
to  avail  himself  of  his  defence  at  law  was  un- 
mixed with  any  neglect  of  himself  or  his 
agents. 

Richmond  Enquirer  Co,  v.  Robinson 
&  als.,  548 

8.  The  negligence  of  an  officer  of  a  corpo- 
ration, in  allowing  a  judgment  to  be  ren- 
dered against  his  corporation  as  garnishee, 
when  the  debt  had  been  previously  assigned 
to  another  party,  and  notice  thereof  had  been 
given  to  another  officer,  will  exclude  the  cor- 
poration from  relief  in  equity  ajg^ainst  the 
judgment.  laem,        548 

EVIDENCE. 

1.  R  executes  his  promissory  note  to  L,  by 
which  he  promises  to  pay  L  a  certain  sum  of 
money.  There  is  nothing  on  the  face  of  the 
note  to  indicate  that  R  was  acting  as  agent 
or  what  was  the  consideration  of  the  note. 
Parol  evidence  is  not  admissible  to  prove 
that  R  was  acting  as  the  agent  of  the  Con- 
federate States  government,  and  that  the 
note  was  given  for  the  price  of  cattle  pur- 
chased for  that  government. 

Ruckman  &  al,  v.  Lightner*s  ex^ors^    19 

2.  Where  a  suit  in  another  State  has  been 
proceeded  in  against  an  absent  defendant, 
according  to  the  laws  of  that  State,  the  rec- 
ord of  the  suit  is  evidence  against  such  absent 
defendant,  though  he  had  no  notice  of  the 
suit.  Burtners  v.  Keran^        42 

3.  In  this  case  the  suit  was  in  equity  in 
relation  to  the  title  to  land.  The  court  being 
a  court  of  general  jurisdiction,  this  court 
must  presume  that  the  foreign  court  had 
jurisdiction  to  try  the  cause  in  equity  ;  and 
the  record  cannot  be  objected  to  as  evidence 
on  that  ground.  Idem,        A2 

4.  What  a  plaintiff  in  an  action  at  law  may 
prove,  and  what  he  may  not  prove.  See 
IVitnesses,  No.  1,  2,  3,  and 

Field  V.  Brown  &  al.,  74 

5.  What  evidence  may  be  introduced  to 
rebut  the  presumption  arising  from  adv  :rsary 
possession  for  twenty  years.  See  Mill 
DamSy  No.  1,  2,  3,  5,  and  Idem,        74 

6.  A  witness  for  the  defendant  who  had 
been  examined  at  a  previous  trial  of  the 
cause,  not  being  able  to  be  present  when  the 
case  is  again  tried,  sends  a  written  statement 
of  what  his  evidence  would  be  if  he  was 
present,  and  this  is  introduced  in  evidence 
by  the  defendant  with  the  consent  of  the 
plaintiff.     The  defendant  will  not  be  allowed 


to  prove  that  the  witness  has  omitted  one 
material  fact  testified  to  by  him  on  his 
former  examination.  Idem,        74 

7.  When  in  an  action  by  a  high  sheriflF 
against  his  deputy  and  his  sureties  parol  evi- 
dence may  be  introduced  to  prove  the  deputy 
was  present  and  aiding  in  the  defence  of  the 
action  against  the  high  sheriff.  See  Sher- 
iffs, No  4,  and 

Crawford  &  als,  v.  Turk,  sheriff,         176 

8.  A  notice  is  addressed  by  B  to  R,  late 
sheriff,  and  his  sureties  by  name,  survivors 
of  themselves  and  James  Sims.  On  the  trial 
B  introduces  the  bond  which  is  signed  by  R 
and  all  the  surviving  sureties ;  but  it  is 
objected  to  as  evidence  because  the  name 
described  in  the  address  of  the  notice  as 
James  Sims  is  written  Jos.  Sin.  This  is  not 
a  material  variance,  and  the  bond  should  be 
admitted  as  evidence. 

Beasley  v.  Robinson  6f  als,,  325 

9.  The  court  having  excluded  the  bond  for 
variance,  B  proposes  to  introduce  the  record 
of  the  court,  setting  out  the  qualification  of 

R  as  sheriff,  and  the  names  of  his.  sure- 
688      ties,  of  *whom  James  Sims  is  one,  who 

signed,  sealed  and  acknowledged  the 
bond.  But  the  defendants  object  to  the  in- 
troduction of  said  evidence  and  the  admission 
of  said  bond.  The  record  is  proper  evidence, 
and  should  be  admitted.  Idem,        325 

10.  If  it  could  be  considered  a  variance  l>e- 
tween  the  pleadings  and  the  proofs,  it  is  such 
a  one  as  might  and  should  be  cured  by  an 
amendment  according  to  the  Code  of  1860«  ch. 
177, 8  7.  Idem,        325 

11.  When  parol  evidence  is  admissible  to 
prove  the  consideration  of  a  bond  and  the 
character  of  the  contract.  See  Parol  Evi- 
dence, No.  3,  and 

Wrightsman  v.  Bowyer  6f  aL,  433 

12.  See  Witnesses,  No.  4,  5,  6,  and 

Cullen's  case,        624 

13.  See  Confessions,  No.  1,  and 

Venable's  case,        639 

EXECUTIONS. 

1.  When  an  execution  in  placed  in  the  hands 
of  a  sheriff,  the  presumption  of  law  is,  that 
he  has  levied  it  and  made  the  money ;  and 
in  the  absence  of  evidence  that  he  did  not 
levy  it,  he  and  his  sureties  will  be  liable  for 
the  debt  to  the  creditor. 

0*Bannon  &  aL  v.  Saunders,  138 

If  the  sheriff  fails  to  levy  the  execution 
when  he  might  do  it,  he  and  his  sureties  are 
liable  for  the  debt.  Idem,        138 

3.  What  presumption  will  be  madeasrainst 
a  sheriff  and  sureties,  see  Sheriffs,  No.  3,  and 

Idem,        138 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  personal  representative  is  not  war- 
ranted in  receiving  a  specie  debt  due  the 
decedent's  estate  in  a  greatly  depreciated 
currency,  such  as  was  Confederate  currency 
in  May  and  July  1863,  unless  there  be  some- 
thing in  the  condition  of  the  debt,  or  in  the 
state  of  the  demands  of  creditors  or  legatees 
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of  the  estate,  or  otherwise,  which  makes  it 
the  interest  of  the  estate  that  the  debt  should 
be  so  received. 

Moss  &  wife  &  als,  v.  Moorman^s 
adm'r  &  als.,  97 

2.  An  administrator,  out  of  Confederate 
moneys  collected  by  him  in  the  course  of  his 
administration,  pays  off  specie  debts  of  his 
decedent.  He  is  to  be  credited  in  the  settle- 
ment of  his  account  with  the  debts  so  paid  at 
their  nominal  amount.  Idem^        97 

3.  There  is  a  decree  ag'ainst  an  adminis- 
trator and  his  sureties ;  and  on  appeal  by 
plaintiffs  the  decree  is  reversed,  and  the  ad- 
ministrator is  held  liable  for  a  larg'er  amount 
than  was  decreed  against  him;  though  the 
decree  is  also  reversed  in  favor  of  a  purchaser 
of  land  from  the  administrator.  Whilst  the 
appellate  court  reverses  the  decree  as  far  as 
it  is  erroneous,  it  will  affirm  it  so  as  to  continue 
the  lien  of  the  decree  for  the  security,  pro 
ianio,  of  the  amounts  which  may  be  found 
due  by  the  parties  respectively  against  whom 
said  decree  was  rendered.  Idetn^        97 

4.  A  private  sale  of  land  by  an  adminis- 
trator c.  t.  a.  made  bona  fide^  held  valid,  and 
the  purchaser  entitled  to  a  conveyance. 

Idem^        97 

5.  S  made  his  will  in  February  1861  and 
died  in  July.  He  directs  **that  all  of  my  estate 
be  sold  as  soon  as  the  times  seem  to  justify  a 
sale  without  a  sacrifice,  and  the  proceeds, 
without  regard  to  any  advancement  hereto- 
fore made,  be  equally  divided  amongst  my 
children,"  &c.  The  discretion  as  to  the  time 
of  the  sale  is  given  by  the  testator  to  the 
executor,  and  he  acting  in  good  faith,  the 
sale  is  valid,  whether  his  judgment  that  a 
sale  could  then  be  made  without  a  sacrifice 
was  reasonable  or  not. 

Staples  df  als.  v.  Staples  &  als.,  225 

6.  In  such  case,  even  if  the  executor  acted 
in  bad  faith,  yet  if  the  purchasers  at  the  sale 
had  no  knowledge  of  the  fact,  but  acted  in 
good  faith  in  making  and  completing  their 
purchasers  at  the  sale  had  no  knowledge  of 
the  factfbut  acted  in  good  faith  in  making  and 
completing  their  purchases,  they  acquired  a 
good  title  to  the  land  purchased  by  them  re- 
spectively. Idem,        225 

7.  That  the  sale  was  made  for  Confederate 
money  in  July  1862  cannot  affect  the  bona  fides 
of  the  executor,  or  the  validity  of  the  sales. 

Idem,        2!2S 

8.  Upon  the  question  whether  the  property 
sold  for  fair  prices,  the  mode  of  considering 
the  price  is,  to  estimate  the  value  of  the  price 
in  Confederate  money  as  at  the  time  of  the 

sale.  Idem,        225 

689  •9.  An  executor  or  other  trustee  can 
lawfully  purchase  for  his  own  benefit, 
property,  though  it  may  have  been  purchased 
by  his  vendor  of  himself,  as  such  executor  or 
trustee  ;  provided  that  the  transaction  be  real 
and  bona  fide.  Idem,        225 

10.  If  the  sale  by  the  executor  is  a  sham 
sale,  it  is  fraudulent ;  and  if  not  absolutely 
void,  it  cannot  enure  to  the  benefit  of  the  exec- 
utor, but  only  to  that  of  the  legatees  to  whom 


the  proceeds  of  the  sale  are  given  by  the  tes- 
tator. Idem,        225 

11.  The  sale  having  been  made  in  July  1862 
upon  the  terms  of  one-third  cash,  and  the  bal- 
ance in  one  and  two  years,  the  executor  did 
not  commit  a  breach  of  trust  in  receiving 
Confederate  money  in  payment  of  the  de- 
ferred instalments  of  the  purchase  money  of 
the  real  estate  at  the  maturity  of  these  instal- 
ments. Idem,        225 

12.  Some  of  the  legatees  living  in  the  State 
and  others  in  Missouri,  the  executor  pays  to 
the  resident  legatees  their  shares  of  the  estate 
sold.  These  were  rightful  and  proper  pay- 
ments, and  cannot  be  recalled  at  the  suit  of 
the  non-resident  legatees.  Idem,        225 

13.  Under  an  order  of  the  court,  the  execu- 
tor deposited  in  a  savings  bank  the  shares  of 
the  non-resident  legatees  in  their  names. 
The  executor  committed  no  breach  of  trust  by 
retaining  in  his  hands,  as  he  did,  their  shares, 
and  in  depositing  the  same  in  the  savings 
bank  under  the  order  of  the  court,  as  he  did  ; 
and  incurred  no  liability  in  regard  to  the 
same,  except  for  the  depreciation  of  the  money 
so  deposited l>etween  the  time  it  ought  to  have 
been  deposited  and  the  time  it  was  actually 
deposited.  Idem,        225 

14.  The  loss  arising  from  the  depreciation 
of  the  portions  retained  by  the  executor  and 
deposited  in  the  savings  bank  for  the  non- 
resident parties  as  aforesaid,  ought  to  fall  on 
them  alone,  and  not  on  all  the  legatees  equally, 
including  those  residing  in  the  State. 

Idem,        225 

15.  The  proceeds  of  the  sale  of  property 
made  since  the  war,  and  which  are  still  in 
hand,  should  be  divided  equally  among  all 
the  legatees.  Idem,        225 

16.  Executors  who  fail  by  their  negligence 
to  collect  a  debt  due  to  their  testator  by  bond 
under  a  penalty,  the  debtor  being  good  for 
the  money  at  the  death  of  the  testator,  and 
continuing  good  for  fourteen  years,  when  he 
fails,  are  chargeable  with  the  principal  and 
the  interest  thereon  up  to  the  time  of  the  fail- 
ure of  the  debtor ;  but  they  are  not  chargeable 
with  interest  since  that  time.  But  see  now 
Code  of  1849,  ch.  132,  s.  6. 

Chapman^s    admr's    v.     Shephcrd^s 
adm^r  &  als,,  377 

17.  Under  the  act  of  February  16, 1828,  Sup. 
R.  C.  217,  it  was  the  duty  of  the  fiduciary  to 
return  to  the  court  the  settlement  of  his 
account  made  by  the  commissioners  in  the 
time  prescribed,  or  to  see  that  the  commis- 
sioners returned  it ;  and  if  this  was  not  done 
he  forfeited  his  commissions. 

Idem,        2^7*7 

18.  In  1849  a  suit  is  brought  against  the 
administrators  of  an  executor  for  the  settle- 
ment of  his  account  of  the  administration 
of  his  testator's  estate.  The  account  is 
brought  down  to  October  1851,  when  a  large 
sum  of  principal  and  a  large  sum  of  interest 
is  found  due  from  the  executor.  In  stating 
the  accounts  with  the  legatees  the  principal 
and  interest  is  not  to  be  aggregated,  and 
interest  charged  upon  the  whole  against  the 
executor  ;  but  interest  is  only  to  be  charged 
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ttpon  the  principal  up  to  the  date  of  the  decree 
disposing  of  the  fund,  and  then  upon  the 
whole  fund  from  that  date.  Idem^        377 

19.  Though  the  bill  does  not  surcharge  and 
falsify  the  accounts  of  the  executor  settled 
before  the  commissioners,  yet  as  there  were 
errors  on  the  face  of  these  accounts,  and  they 
did  not  purport  to  be  final  or  to  embrace  all 
the  transactions  of  the  executor,  it  was  proper 
to  refer  the  accounts  to  a  commissioner,  to  be 
settled  and  adjusted.  Idem^        377 

20.  If  any  charge  against  the  executor, 
which  was  not  in  his  settled  account,  is  pro- 
duced before  the  commissioner,  the  admin- 
istrators of  the  executor  may  make  any 
explanation  thereof  or  defence  thereto  by  affi- 
davit, which  will  have  the  e£Pect  of  an  answer. 

Idem,        377 

21,   If  no  objection  is  made  by  the 
690      'defendants,  before  the  commissioner, 
to  the  proceeding,  and  a  fair  and  full 
investigation  is  had,  no  objection  to  the  pro- 
ceeding can  avail  before  the  appellate  court. 

Idem,        377 
FEIvONIES. 

1.  All  offences  for  which  the  penalty  is  con- 
finement in  the  penitentiary  are  felonies,  and 
the  indictment  for  such  an  offence  must  de- 
scribe it  as  having  been  done  feloniously. 

RandaWs  case,       644 

FIDUCIARIES. 

1.  See  Executors  and  Administrators,  No. 
17, 18.  19,  20,  and 

Chapman's     adm*rs    v.    Shepherd's 
adm'r  <Sf  als.,  377 

GUARDIAN  AND  WARD. 

1.  The  chancery  courts  of  this  State  hav- 
ing always  had  the  power  to  appoint  guard- 
ians, the  power  is  not  taken  from  them  by 
the  statute,  ch.  129,  §  11  of  the  Code  of  1849. 

Durrett  v.  Davis*  guardian  &  als„  302 

2.  But  if  the  chancery  courts  have  no 
power  to  appoint  guardians  in  the  first  in- 
stance, but  only  to  remove  and  appoint,  yet, 
when  they  have  appointed,  the  validity  of  the 
appointment  cannot  be  questioned  in  a  col- 
lateral proceeding.  No  other  court,  unless  it 
be  an  appellate  tribunal,  is  authorized  to  ex- 
amine the  records  to  ascertain  whether  the 
occasion  was  one  for  the  exercise  of  the 
power.  Idem,        302 

HUSBAND  AND  WIFE. 

1.  Testator  says :  All  the  rest  and  residue 
of  my  estate,  of  whatsoever  nature,  kind  or 
description,  not  hereinbefore  disposed  of,  in- 
cluding all  my  slaves,  &c.,  on  the  death  or 
marriage  of  my  wife  I  give  to  my  daughter  E 
G  and  her  children,  including  her  child  by 
her  first  husband  R,  to  and  for  her  and  their 
sole  and  separate  use  and  benefit,  and  not  to 
be  subject  to  or  liable  in  any  way  whatsoever 
for  the  debts  of  her  husband  H  G.  At  the 
time  of  the  will  the  oldest  child  of  E  G  was 
twenty  years  old ;  the  two  daughters  and  two 
sons  by  her  last  marriage  were  infants  of 


ten  years  and  under.  The  property  left  to 
the  grandchild  is  not  left  to  her  exclusive  use 
and  benefit  so  as  to  defeat  the  marital  rights 
of  her  husband. 

Buck  <Sf  als.  V.  Wroten  and  wife,        250 

2  Courts  of  equity  will  not  deprive  the 
husband  of  his  rights  at  law,  unless  the 
words  relied  upon  to  create  a  separate  estate, 
of  themselves  leave  no  doubt  of  the  intention 
to  exclude  him.  Idem,        250 

3.  It  is  settled  law  in  this  State,  that  if  a 
married  woman  relinquishes  her  claim  for 
dower  on  the  faith  of  a  settlement  of  other 
property  made  by  her  husband,  or  even  if  she 
make  the  relinquishment  under  a  mere 
promise  that  other  property  shall  be  settled 
upon  her  as  a  compensation,  in  either  case 
such  settlement  in  her  favor  will  be  held 
good  to  the  extent  of  a  just  compensation  for 
the  interest  so  relinquished. 

BurwelVs  ex' or  v.  Lumsden  6f  als.,    443 

4.  If  the  value  of  the  property  -exceeds 
the  value  of  the  dower  or  other  interest  relin- 
quished by  the  wife,  the  deed  will  be  vacated 
as  to  the  excess,  and  supported  as  to  the  re- 
sidue. Idem,        443 

5.  In  the  absence  of  fraud,  the  settlement 
will  not  be  disturbed  unless  it  appears  to  be 
grossly  excessive.  Idem,        443 

INDICTMENTS. 

1.  All  offences  for  which  the  penalty  is 
confinement  in  the  penitentiary  are  felonies, 
and  the  indictment  for  such  an  offence  must 
describe  it  as  having  been  done  "feloniously.'* 

RandaWs  case,  644 

2.  In  an  indictment  for  murder  by  poison 
it  is  not  necessary  to  state  that  the  accused 
knew  the  substance  alleged  to  have  been 
used  in  producing  death  was  a  deadly  poison. 

Thornton* s  case,  657 

INFANTS. 

1.  For  sale  of  the  lands  of  infants,  see 
Judicial  Sales,  No.  1  to  10,  and 

Durrett  v.  Davis*  guardian  df  als,,  302 
691  'INSURANCE. 

1.  A  policy  of  life  insurance  provid- 
ing for  the  payment  of  annual  premiums, 
under  penalty  of  forfeiture  of  all  payments 
and  all  interests  in  the  policy  for  non-pay- 
ment, is  not  such  a  contract  of  continuing 
performance  as  is  abrogated  by  a  state  of  war, 
when  the  underwriter  is  a  citizen  of  one  of 
the  hostile  communities  and  the  insured  is  a 
citizen  of  the  other.  It  is  not  abrogated, 
but  merely  suspended. 

Mutual  Benefit  Life  Ins,  Co,  v.  At" 
wood's  adm'x,  497 

2.  In  1846  A  insured  his  life  for  the  l>enefit 
of  his  wife  S.  S  died  in  at>out  two  years,  and 
A  married  again,  and  continued  to  pay  the 
premiums  on  the  policy  for  thirteen  years 
after  the  death  of  S.  when  he  died.  His 
administratrix  is  entitled  to  recover  the 
money  due  on  the  policy  for  the  benefit  of 
his  estate.  Idem,        497 

3.  The  refusal  of  the  agent  of  a  New  Jersey 
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insurance  company  to  receive  a  premium 
which  fell  due  during"  the  war  will  not  avoid 
the  policy.  Idem,        497 

4.  It  is  now  settled  law  in  Virg-inia  that 
contracts  of  life  insurance  entered  into  before 
the  late  war  are  not  abrogated,  but  only  sus- 
pended by  the  war. 

The  N,  Y.  Life  Ins,  Co,  v.  Nendren,  536 

5.  In  action  on  a  life  insurance  policy 
issued  in  1856,  the  jury  found  a  verdict  for 
the  whole  amount  of  the  policy,  with  interest 
from  February  1870.  The  person  insured 
filed  in  August  1862,  and  notice  of  his  death 
vrsLs  given  December  2d,  1869.  If  the  pre- 
miums after  February  1861  were  not  paid, 
the  interest  on  the  policy  from  the  time  it 
should  have  been  paid  was  more  than  the 
unpaid  premiums,  and  therefore  the  verdict 
was  not  excessive.  Idem,        536 

6.  In  an  action  on  a  policy,  the  declaration 
omitted  one  of  the  conditions  endorsed  upon 
it ;  and  on  the  trial  when  the  policy  is  offered 
in  evidence,  it  is  objected  to  for  the  variance. 
The  court  may  allow  the  plaintiff  to  amend 
the  declaration  by  inserting  the  omitted  con- 
dition, and  proceed  with  the  trial. 

Idem,        536 
INTEREST. 

1.  A  bond  on  its  face  t>ears  interest,  and  is 
secured  by  a  deed  of  trust  on  land.  The  obli- 
gor and  obligee  live  near  each  other,  and 
within  the  Confederate  States  during  the 
war;  and  sums  about  equal  to  the  interest 
upon  the  bond  are  paid  upon  it  annually 
until  after  the  war.  The  bond  is  properly 
chargeable  with  interest  during  the  war. 

Crenshaw  v.  Seigfried,  272 

2.  When  interest  on  bonds  given  for  land 
in  October  1862  will  not  be  allowed.  See 
Contracts,  No.  13,  and 

Steams  v.  Mason,  484 

JAMES  RIVER  AND  KANAWHA 
COMPANY. 

1.  The  act  of  March  1st.  1867,  entitled  "an 
act  to  authorize  the  James  River  and  Kana- 
wha Company  to  borrow  money,"  though 
when  accepted  by  the  company  it  creates  a 
contract  between  the  company  and  the  State, 
does  not  create  a  contract  between  the  com- 
pany and  the  holders  of  the  $180,000  of  State 
bonds  therein  mentioned;  and  a  holder  of 
one  of  these  bonds  cannot  maintain  an  action 
thereon  against  the  company. 

Stuart  V.James  River  and  Kan,  Co,,  294 

2.  Though  the  company  has  executed  a 
mortgage  on  its  property  to  secure  the  money 
authorized  to  be  borrowed  by  said  act,  yet  if 
the  company  has  not  borrowed  the  money  or 
made  use  of  the  t>onds  intended  to  be  secured 
by  the  mortgage,  it  cannot  be  held  to  have 
accepted  the  terms  of  the  act,  or  become  lia- 
ble under  its  proviso,  in  relation  to  said 
$180,000  of  State  bonds.  Idem,        294 

JUDGMENTS. 

1.  Equity  will  only  relieve  against  a  judg- 
ment at  law,  if  the  omission  of  the  defendant 


to  avail  himself  of  his  defence  at  law  was 
unmixed  with  any  negligence  in  himself  or 
his  agents. 

Richmond  Enquirer  Co,  v.  Robinson 
dfals,,  548 

2.  When  negligence  of  an  officer  of  a  cor- 
poration will    exclude  relief  to  the  cor- 
692      poration  against  the  judgment.    *See 
Equitable  Jurisdiction  and  Relief,  No. 

8,  and  Idem,        548 

JUDICIALr  SALES. 

1.  There  has  been  a  sale  of  the  land  of  an 
infant  under  the  decree  of  the  proper  court 
in  1860,  and  a  payment  of  the  purchase 
money.  lu  1870  the  infant,  by  his  next 
friend,  files  his  petition  in  the  cause  to  set 
aside  the  decree  and  sale,  on  various  grounds. 
Held: 

1.  Although  a  purchaser  at  a  judicial 
sale  may  t>e  required  to  see  to  the  regularity 
of  the  proceedings  upon  which  the  juris- 
diction of  the  court  is  founded,  he  is  not 
bound  to  investigate  the  truth  of  the  mat- 
ters stated  in  the  bill  and  deposed  to  by  the 
witnesses,  touching  the  estate  owned  by 
the  infant.  His  title  cannot  be  affected 
l>ecauae  the  case  made  b}'  the  record  hap- 
pens not  to  be  warranted  by  the  facts. 

Durrett  v.  Davis''  guardian  &  als,,    302 

2.  The  guardian  of  an  infant  who  brought 
the  suit  is  one  of  the  persons  who  would 
be  entitled  to  the  estate  if  the  infant  died 
under  age,  and  he  is  not  a  party  as  such. 
At  the  same  term  at  which  the  decree  for 
the  sale  of  the  land  was  made  the  guardian 
resigned  his  guardianship,  and  it  was 
ordered  that  the  suit  abate  as  to  him,  and 
that  it  should  proceed  in  the  name  of  the 
second  guardian,  who  had  qualified.  At 
the  sale  of  the  land  the  first  guardian 
became  the  surety  of  the  purchaser  of  the 
land  for  the  purchase  money.  He  could 
never  be  heard  to  impeach  the  decree  or  the 
title  acquired  under  it.  But  if  he  could, 
though  the  purchaser  might  object,  the 
infant  cannot  object  because  the  purchaser 
has  not  acquired  a  good  title. 

Idem,        302 

3.  The  answer  filed  by  the  guardian  ad 
litem  of  the  infant  purports  to  be  the  an- 
swer of  the  infant  by  his  guardian  ad  litem  ; 
but  it  is  signed  by  the  latter.  It  is  the 
opinions,  statements  and  responses  of  the 
guardian  that  are  given ;  and  it  has 
the  same  effect  as  if  it  had  been  designated 
and  filed  as  the  answer  of  the  guardian  in 
his  proper  person.  laem,        302 

4.  The  decree  reciting  that  the  cause 
came  on  to  be  heard  upon  the  answer  of 
the  guardian  ad  litem,  it  will  be  presumed 
that  the  answer  was  sworn  to,  though  there 
is  not  now  any  evidence  of  the  fact  in  the 
record.  Idem,        302 

5.  The  statute  requires  that  the  bill  shall 
be  verified  by  the  oath  of  the  guardian  of 
the  infant.  Though  it  may  be  most  regu- 
lar that  this  should  be  done  when  the  bill 
is  filed,  this  is  not  indispensable,  and  it  is 
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sufficient  if  it  is  sworn  to  at  any  time  before 
the  court  acts  upon  it  and  decrees  a  sale. 

Idem^        302 

6.  The  decree  reciting^  that  the  cause 
came  on  as  to  the  defendants  who  had  not 
answered,  upon  the  return  of  the  subpoenas 
executed,  it  will  be  presumed  that  the  bill 
was  filed  at  the  proper  time. 

Idem,        302 

7.  It  is  no  valid  objection  to  the  pro- 
ceedings, that  the  depositions  were  taken 
before  the  same  person  as  commissioner 
who  was  guardian  ad  litem  of  the  infant. 

Idem,        302 

8.  It  is  no  objection  to  the  proceedings, 
that  the  dower  of  the  widow  in  the  land 
was  not  laid  off,  or  provided  for  before  the 
sale ;  the  widow  having  answered  and 
assented  to  it.  Idem,        302 

9.  In  determining  whether  the  sale  was 
a  beneficial  one  for  the  infant,  we  must 
look  to  the  circumstances  as  they  existed 
at  the  time  it  was  made,  and  not  to  subse- 
quent events.  Idem,        302 

10.  That  the  guardian  of  the  infant  was 
appointed  by  the  Chancery  court  is  no 
objection  to  the  proceedings.  The  power 
to  appoint  is  not  taken  from  the  Chancery 
court ;  and  if  it  was,  that  court  having  the 
power  to  remove  and  appoint,  the  validity 
of  the  appointment  cannot  be  questioned 
in  a  collateral  proceeding. 

Idem,        302 

11.  In  August  1860  D,  as  commissioner, 
sold  land  to  M  on  a  credit  of  one,  two  and 
three  years.  In  October  1861,  on  the  ap- 
plication of  M,  the  court  authorized   him 

to  deposit  in  the  B  bank  the  amount 
693  of  his  first  *and  second  bonds ;  which 

M  does.  D  afterwards  collects  the 
third  bond  and  deposits  in  the  same 
bank,  and  reports,  it  to  the  court ;  and  his 
report  is  afterwards  confirmed.  The  court 
must  be  presumed  to  have  known,  when 
the  reports  were  confirmed,  that  the  depos- 
its were  made  in  Confederate  money,  and 
neither  M  nor  D  are  liable  to  repay  the 
money  so  deposited. 

Mead  v.  Jones  &  a  Is,,  347 

JURORS. 

1.  If  a  person  has  the  constitutional  quali- 
fications of  a  voter,  though  he  has  not  been 
registered  and  has  not  voted,  he  is  a  qualified 
juror.  Craft's  case,        602 

2.  As  to  summoning  jurors  out  of  the 
county  for  a  criminal  trial  in  a  corporation 
court.  See  Criminal  Jurisdiction  and  Pro- 
ceedings, No.  5,  6,  7,  8,  9,  and      Idem,        602 

LANDLORD  AND  TENANT. 

1.  See  Church  Property,  passim, 

2.  When  tenants  disclaim  to  hold  of  their 
landlords,  no  notice  to  quit  is  necessary  to 
entitle  the  landlords  to  maintain  an  action 
to  recover  the  premises. 

Allen  &  als,  v.  Paul  &  als,,  332 


LARCENY. 

1.  A  was  standing  in  a  street  in  R,  holdiniir 
six  dollars  in  his  open  hand,  which  he  was 
counting,  and  J  passing  by  took  the  money 
out  of  his  hand  and  walked  off  ;  no  force 
being  used  beyond  what  was  necessary  to 
withdraw  the  money.  A  asked  J  for  it  sev- 
eral times  as  she  walked  oif,  but  she  would 
not  return  it.  This  is  grand  larceny  under 
the  statute,  if  done  animo  furandi,  Se&s. 
Acts  1866-67,  ch.  283,  s.  14. 

Johnson*  s  case,  555 

2.  The  indictment  against  J  is  for  stealing- 
six  dollars  of  ** United  States  treasury  notes." 
Upon  an  exception  to  the  refusal  of  the  court 
to  grant  J  a  new  trial,  the  certificate  of  facts 
states  that  A  was  holding  "some  money," 
&c.  The  facts  certified  do  not  sustain  the 
verdict.  Idem^        555 

3.  Upon  an  indictment  for  larceny,  proof 
that  the  accused  obtained  money  by  false 
pretenses  will  sustain  the  indictment. 

Anable's  case,  563 

4.  A  was  the  secretary  of  the  board  of 
supervisors  of  the  county  of  H,  and  there 
was  to  his  credit  on  the  books  of  the  treas- 
urer, for  claims  held  by  him  against  the 
county,  $1,649.  Blank  warrants  signed  by 
the  chairman  of  the  board  were  left  with 
him,  and  he  filled  up  and  sold  warrants  to  a 
considerably  larger  amount  than  the  sum 
due  to  him.  Warrants  to  near  the  amount 
due  are  registered,  and  among  these  one  for 
$350,  sold  to  W ;  but  there  were  other  war- 
rants sold  before  the  one  sold  to  W,  and  if 
they  had  been  registered  before  Ws  the  fund 
would  have  been  exhausted,  and  would  have 
left  nothing  to  be  applied  to  W's  warrant. 
Upon  an  indictment  of  A  for  the  larceny  of 
the  check  c-iven  by  W  for  payment  of  the 
warrant :  Held:  The  warrants  are  to  be 
paid  in  the  order  in  which  they  are  registered, 
and  there  being  sufficient  to  pay  W's  warrant 
as  well  as  all  the  warrants  registered  before 
it,  A  is  not  guilty  of  the  larceny  of  W's 
check.  Idem,        563 

5.  For  proceedings  before  a  justice  on  a 
trial  for  petit  larceny,  and  upon  appeal  to 
the  County  court,  see  Criminal  Jurisdiction 
and  Proceedings,  No.  12,  13,  14,  IS,  and 

Read^s  case,  618 

LEGACIES  AND  LEGATEES. 

1.  In  July  1872  an  executor  sells  real  estate 
at  public  auction  for  Confederate  money  ; 
and  the  sale  is  sustained  as  proper.  Some 
of  the  legatees  who  are  to  receive  the  money 
live  in  the  State,  and  others  live  in  Missouri  ; 
and  the  executor  pays  to  the  resident  legatees 
their  shares  of  the  estate  sold.  These  were 
rightful  and  proper  payments,  and  cannot 
be  recalled  at  the  suit  of  the  non-resident 
legatees. 

Staples  &  als,  v.  Staples  6f  als,,  22S 

2.  Under  an  order  of  the  court  the  executor 
deposited  in  a  savings  bank  the  shares  of 
the  non-resident  legatees  in  their  names. 
The  executor  committed  no  breach  of  trust 
by  retaining  in  his  hands,   as  he  did,  their 
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shares,  and  in  depositinf^  the  same  in  the 
saving's  bank  under  the  order  of  the  court, 

as  he  did ;  and  incurred  no  liability  in 
694      ♦reg'ard  to   the  same,    except   for  the 

depreciation  of  the  money  so  deposited 
between  the  time  it  oug-ht  to  have  been  so 
deposited  and  the  time  it  was  actually 
deposited.  Idetn^        225 

3.  The  loss  arising*  from  the  depreciation 
of  the  portions  retained  by  the  executor  and 
deposited  in  the  saving's  bank  for  the  non- 
resident leg'atees,  as  aforesaid,  ought  to  fall 
on  them  alone,  and  not  on  all  the  leg'atees 
equally,  including'  those  residing  in  the 
State.  /detnf        225 

4.  The  proceeds  of  the  sale  of  property 
made  since  the  war,  and  which  are  still  in 
hand,  should  be  divided  equally  among*  all 
the  leg'atees.  Idem,        225 

5.  How  advancements  are  to  be  valued. 
See  Advancements,  No.  1,  and 

Fury  ear  df  als,  v.  Cabell  &  ah,,         260 

6.  O  married  M,  who  owned  fifty  shares  of 
Clover  Hill  railroad  stock.  By  a  resolution 
of  the  company,  the  fifty  shares  is  made 
seventy,  and  a  certificate  for  the  whole  is 
issued  to  O.  O  having'  no  children,  makes 
his  will,  and  after  giving"  to  his  wife  his 
-whole  estate  for  her  life,  says  :  **I  give  to 
her  in  fee  her  Clover  Hill  stock."  Hki«d  : 
Looking  to  all  the  provisions  of  the  will  and 
the  surrounding  circumstances,  M  took  the 
seventy  shares  of  stock. 

Osborne  v.  Osborne^ s  ex^or,  392 

UENS. 

1.  When  a  decree,  though  reversed  by  the 
Court  of  appeals,  will  be  still  held  to  be  a 
lien.  See  Executors  and  Administrators, 
No.  3,  and 

Moss  &  wife  &  als,  v.  Moorman*s 
adm'r  &  als,,  97 

LIMITATIONS— STATUTE  OF. 

1.  Under  the  circumstances,  bonds  of  P, 
paid  off  by  M  and  held  by  him,  continue  to 
be  t>ond  debts,  and  not  barred  by  the  statute 
of  limitations. 

Moss  &   wife   &  als,  v.  Moorman* s 
adm'r  <5f  als,,  97 

MANDAMUS. 

1.  A  holder  of  old  State  bonds,  entitled  to 
have  them  transferred  and  funded,  may  pro- 
ceed by  mandamus  to  compel  the  2d  auditor 
to  transfer  and  fund  them  ;  his  act  in  doing 
so  being  merely  ministerial. 

Robinson  v.  Rogers,  2d  auditor,  319 

MILL  DAMS. 

1.  In  an  action  by  F  against  B,  for  injury 
to  his  land  by  B's  continuing  a  dam  across  a 
stream  which  had  been  erected  by  a  previous 
owner,  the  defence  of  B  is,  that  of  adversary 
possession  by  him,  or  those  under  whom  he 
claims,  for  more  than  twenty  years.  To 
rebut  the  presumption  arising  from  the  pos- 
session, F  may  prove  what  passed  between 
his  agent  and  M,  a  former  occupant  of  the 
premises  of  B,  showing  that  the  agent  of  F 


denied  the  right  of  M  to  raise  the  dam,  and 
that  M  asked  it  as  a  privilege  for  a, short 
time. 

Field  V.  Brown  &  al.,  74 

2.  Proof  of  adversary  possession  for  twenty 
years,  such  as  would  create  the  presumption 
of  a  grant,  is  only  presumptive,  and  not  con- 
clusive, and  may  be  rebutted  by  evidence 
showing  that  the  adversary  use  and  enjoy- 
ment relied  on  was  not  acquiesced  in,  but  the 
right  thereto  was  contested  ;  and  any  evi- 
dence tending  to  show  such  resistance  is 
proper  evidence  to  rebut  the  presumption. 

Idem,        74 

3.  To  rebut  the  defendant's  evidence  of 
adversary  possession  for  twenty  years,  under 
such  circumstances  as  would  give  him  a  pre- 
scriptive right  to  a  dam  across  a  stream,  the 
record  of  a  suit  by  the  plaintiff  against  the 
administrator  of  a  former  owner  of  the  prem- 
ises, under  whom  the  defendant  claims, 
brought  within  twenty  years  from  the  date 
of  the  raising  of  the  dam,  for  the  injury  sus- 
tained by  the  same,  and  in  which  the  plain- 
tiff recovered  damages,  is  competent  evidence 
for  the  plaintiff.  Idem,        74 

4.  Instructions  asked  by  the  plaintiff,  based 
upon  the  assumption  that  there  can  be  no 
legal  dam  across  a  water-course  unless  estab- 
lished by  legal  proceedings  under  the  act  of 
assembly,  ignoring  entirely  rights  acquired 
by  actual  grant,  by  permission  and  by  pre- 
sumptive right  derived  from  long  use  and 
enjoyment,  when  there  is  any  evidence  in 
respect  to  such  rights,  were  properly  refused. 

Idem,        74 
695  *5.  The  fact  that  a  dam  was  built  in 

1824  by  G,  and  from  that  time  he  and 
those  claiming  under  him  have  claimed  and 
held  the  possession  and  use  thereof,  and  of 
the  water-power  of  the  stream  afforded  by 
said  dam  used  in  working  the  mill  for  the 
use  of  which  it  was  built,  adversely  and 
uninterruptedly  as  to  the  plaintiff  and  those 
under  whom  he  claims,  for  twenty  years 
from  the  building  of  the  dam,  is  not  conclusive 
of  the  right  of  the  defendant  to  continue  said 
possession  and  use  of  said  dam  and  mill; 
but  is  only  presumptive,  and  may  be  rebutted 
by  circumstances.  Idem,        74 

6.  In  1824  G  built  a  dam  across  H  river, 
and  that  did  the  land  of  F  on  H,  above  the 
dam,  no  injury.  But  in  1845  G  raised  his 
dam,  and  that  did  injure  the  land  of  F.  F 
sues  B,  who  claims  under  G,  for  continuing 
the  dam  to  the  injury  of  his  land,  and  in  his 
declaration  recites  that  G  erected  the  dam 
without  authority  of  law.  Under  this  declar- 
ation F  may  prove  that  the  dam  was  raised 
in  1845',  and  the  injury  to  his  land  done  by 
raising  it.  Idem,        74 

MORTGAGES. 

1.  What  is  not  a  conditional  sale,  but  a 
mortgage.  See  Confederate  Contracts,  No.  4, 
and  Earp  v.  Boothe,        368 

MURDER. 

1.  See  Criminal  furisdiction  and  Proceed- 
ings.  No,  20,  21,  22,  23,  24,  and 

Thornton's  case,  657 
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2.  In  an  indictment  for  murder  by  poison 
it  is  not  necessary  to  state  that  the  accused 
knew  the  substance  alleged  to  have  been 
used  in  producing*  death  was  a  deadly  poison. 

Idemy        657 

3.  On  an  indictment  for  murder  by  poison, 
to  an  enquiry  by  the  jury  whether,  if  they 
believed  from  the  evidence  that  the  prisoner 
did  administer  the  poison  with  intent  to  kill 
her  husband,  and  that  he  died  from  it,  can 
we  iind  her  guilty  of  any  thing  less  than 
murder  in  the  first  decree.  The  answer 
must  be  in  the  negative.  Idetn^        657 

PAROI*  EVIDENCE. 

1.  When  not  admissible  in  action  on  a  note. 
See  Evidence^  No.  1,  and 

Ruckman  6f  al.  v.  Lightner*s  ex^ors^     19 

2  When  parol  evidence  may  be  introduced 
in  an  action  by  a  high  sheriff  against  his 
deputy  and  his  sureties,  to  prove  the  deputy 
was  present  and  aided  in  the  defense  of  the 
action  against  the  high  sheriff.  See  Sherijfs^ 
No.  5,  and 

Crawford  &  als,  v.  Turk^  sheriff,        176 

3.  When  parol  evidence  is  admissible  to 
prove  the  consideration  of  a  bond,  and  the 
character  of  the  contract.  See  Contracts, 
No,  11,  and  . 

Wrightsntan  v.  Bowyer  &  al,,  433 

4.  Though  in  a  sale  of  real  estate  in  Octo- 
t>er  1862,  the  price  is  fixed  with  reference  to 
Confederate  States  treasury  notes,  it  may  be 
shown  by  parol  evidence  that  the  deferred 
payments  were  not  to  be  discharged  in  that 
currency.  Steams  v.  Mason,       484 

PLEADING— AT  COMMON  IvAW. 

1.  As  to  pleas  in  cases  of  equitable  defences. 
See  Equitable  Defences,  No.  1,  and 

Burtners  v,  Keran,  42 

2.  If  a  defendant  pleads  several  distinct 
matters  of  defence  in  one  plea,  the  plaintiff 
may  reply  generally  to  it;  the  defendant 
being  guilty  of  the  first  fault. 

O'Bannon  <Sf  al,  y,  SaundefS,  138 

3.  In  ejectment  what  is  sufficient  descrip- 
tion of  the  land  in  the  declaration.  See 
Ejectment,  No.  1,  and 

Hawley  v.  Twyman,  trustee,  516 

PRACTICE— AT  COMMON  LAW. 

1.  A  scire  facias  upon  a  recognizance  is 
made  returnable  to  the  term  of  the  court. 
It  is  properly  placed  upon  the  docket  at  that 
term. 

Bolanz  6f  al.  v.  Commonwealth,  31 

2.  Prisoner  charged  with  a  felony  in  the 
County  court,  appears  at  the  August  term, 
and  on  his  motion  his  case  is  continued  until 
the  first  day  of  the  October  term;  passing 
over  the  September  term.     This  is  not  error. 

Idem,         31 

696  *3.  Prisoner  is  indicted  for  embez- 

zlement, which  is  a  felony,  and  he  is 
admitted  to  bail.  The  recognizance  is  con- 
ditioned for  his  appearance  to  answer  an 
indictment     for  embezzlement.     The    scire 


facias  upon  the  recognizance  recites  it,  that 
he  was  to  appear  **to  answer  of  a  certain  fel- 
ony whereof  he  stands  accused.''  This  is  not 
a  variance.  Idem,        31 

4.  The  fact  that  after  the  recognizance  was 
executed  b^'  his  sureties,  the  prisoner  was 
appointed  a  deputy  United  States  marshal, 
and  continued  to  act  as  such  until  the  time 
for  his  appearance  in  court,  does  not  relieve 
his  sureties  in  the  recognizance  from  their 
liability.  Idem,        31 

5.  In  an  action  upon  a  warranty,  if  fraud 
in  the  procurement  of  the  warranty  is  not  put 
in  issue  before  the  jury,  though  evidence  of 
the  fraudulent  representations  has  been  intro- 
duced without  objection,  the  court,  on  the 
motion  of  the  plaintiff,  may  properly  instruct 
the  jury  to  disregard  it. 

Burtners  y,  Keran,  42 

6.  If  a  defendant  pleads  several  distinct 
matters  of  defence  in  one  plea,  the  plaintiff 
may  reply  generally  to  it,  the  defendant  being 
guilty  of  the  first  fault. 

0*Bannon  &  al,  v.  Saunders,  138 

7.  What  variance  between  the  pleadings 
and  the  proofs  may  be  cured  by  amendment, 
according  to  the  Code  of  1860,  ch.  177,  s.  7. 

Beasley  v.  Robinson  6f  als,,  325 

8.  In  an  action  on  a  policy  of  insurance  the 
declaration  omitted  one  of  the  conditions 
endorsed  upon  it ;  and  on  the  trial  when  the 
policy  is  offered  in  evidence  it  is  objected  tc 
for  the  variance.  The  court  may  allow  the 
plaintiff  to  amend  the  declaration  by  insert- 
ing the  omitted  condition,  and  proceed  with 
the  trial. 

New  York  Life  Ins,  Co,  v.  Hendren,  536 

9.  Instructions  are  asked  by  the  defendant, 
and  refused  by  the  court.  As  whether  correct 
or  not,  the  plaintiff  was  entitled  to  recover 
upon  the  evidence  in  the  record,  independent 
of  that  referred  to  in  the  instructions,  the 
refusal  to  give  them  is  not  ground  for  revers- 
ing the  judgment.  Idem,        536 

10.  Sec  Mill  Dams,  No.  6,  and 

Field  V.  Brown  6f  aL,  74 

PRACTICE— IN  CRIMINAL  CASES. 

See  Criminal  furisdiction  and  Proceedings, 
passim, 

PRACTICE  IN  CHANCERY. 

1.  See  Equitable  futisdiciion  and  Relief, 
No.  4,  5,  6,  and 

Crenshaw  v.  Seigfried,  272 

2.  ^^e  judicial  Sales,  No.  1  to  10,  and 
Durrett  v.  Davis*  guardian  &  als,,      302 

3.  When  objections  not  taken  before  a  com- 
missioner or  in  the  court  below,  will  not  avail 
in  the  appellate  court. 

Chapman* s  adm*rs  v.  Shepherd* s  ad" 
minis trato r  (Sf  al,,  377 

PRESUMPTIONS. 

1.  By  what  evidence  a  presumption  of  title 
from  length  of  possession  may  be  rebutted. 
See  Mill  Dams,  No.  1,  2,  and 

Field  V.  Brown  <Sf  als,,  74 
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2.  A  presumption  of  a  grant  from  twenty 
jears'  adversary  possession,  is  only  presump- 
tive, and  not  conclusive  and  may  be  rebutted 
by  evidence  showing-  that  the  adversary  pos- 
session was  not  acquiesced  in. 

Idem^        74 

3.  Where  a  bond  for  purchase  of  land  was 
executed  March  30th,  1863,  payable  in  two 
years,  in  the  absence  of  anything  on  the  face 
of  the  bond  to  indicate  the  kind  of  money  in 
which  it  was  to  be  paid,  under  the  statute 
there  is  no  presumption  of  law  on  the  ques- 
tion. The  only  presumption  is  a  presumption 
of  fact  from  the  circumstances  proved ;  and 
is  a  Question  for  the  jury. 

^ffingerv,  Kenney^  trustee^  116 

4.  When  it  will  be  presumed  a  foreign  court 
had  jurisdiction  to  decide  a  cause.  See  Evi- 
dence^ No.  3,  and 

Burtners  v.  ICeran,  42 

5.  When  an  execution  is  placed  in  the  hands 
of  a  sheriff,  the  presumption  of  law  is,  that 
he  has  levied  it  and  made  the  money  ;  and  in 
the  absence  of  evidence  that  he  did  not  levy 
it,  he  and  his  sureties  will  be  liable  for  the 
debt  to  the  creditor. 

O^Bannon  &  al.  v.  Saunders^  138 

6.  What  presumption  will  be  made  agains^ 

a    sheriff    and    his    sureties    as     to 
697      *the    time    he    received    money.     See 
Sheriffs,  No.  3,  and 

Idem,        138 

PRINCIPAJ^  AND  AGENT. 

1.  Neither  the  declarations  of  a  man  nor  his 
acts  can  be  given  in  evidence  to  prove  that 
he  is  the  agent  of  another. 

Poore  v.  MagrudeTj  197 

PROMISSORY  NOTES. 

1.  A  note  given  by  an  agent  of  the  Cpn- 
f  ederate  States  government,  and  binding  him- 
self for  the  price  of  cattle  purchased  for  the 
support  of  the  armies  of  ithat  government,  and 
for  the  purpose  of  aiding  in  carrying  on  the 
war  against  the  United  States,  is  a  valid  con- 
tract, and  may  be  enforced  against  the  obli- 
gor, after  the  end  of  the  war. 

Ruckman  &  aL  v.  Lightnet^s  ex^ors,    19 

2.  R  executes  his  promissory  n^te  to  Iv,  by 
which  he  promises  to  pay  I«  a  certain  sum  of 
money.  There  is  nothing  on  the  face  of  the 
note  to  indicate  that  R  was  acting  as  agent, 
or  what  was  the  consideration  of  the  note. 
Parol  evidence  is  not  admissible  to  prove  that 
R  was  acting  as  the  agent  of  the  Confederate 
States  government,  and  that. the  note  was 
g"iven  for  the  price  of  cattle  purchased  for  that 
g-overnment.  Idem,        19 

PUBLIC  LAW. 

1.  During  the  war  neither  the  law  of  the 
United  States  nor  any  policy  of  their  govern- 
ment was  in  force  in  any  part  of  the  Con- 
federate States  not  in  the  possession  or  under 
the  control  of  the  United  States. 

Bier  6f  Mann  v.  Dozier,  1 


PURCHASERS  FOR  VALUE,  Ac. 

1.  See  Trusts  and  Trustees,  No.  3,  Vendor 
and  Purchaser,  No.  12,  Registry,  No.  1,  and 

Briscoe  v.  Ashby  6f  als,,  454 

RAPE. 

1.  In  a  prosecution  for  rape  the  verdict  and 
judgment  of  the  court  of  trial  set  aside  by 
the  appellate  court,  on  the  ground  that  the 
evidence  did  not  sustain  the  verdict. 

Boxley^s  case,  649 

2.  The  prisoner  entitled  to  a  new  trial  on 
the  ground  of  surprise  ;  the  testimony  of  the 
principal  witness,  as  given  in  court,  varying 
materially  from  that  given  before  the  com- 
mitting justice ;  and  the  justice,  who  was 
a  physician,  having  been  called  away  at  the 
time  of  the  trial.  Idem,        649 

RECORDS. 

1.  Where  a  suit  in  another  State  has  been 
proceeded  in  against  an  absent  defendant, 
according  to  the  laws  of  that  State,  the  record 
of  the  suit  is  evidence  against  such  absent 
defendant,  though  he  had  no  notice  of  the 
suit.  Burtners  v.  Keran,        42 

2.  In  this  case  the  suit  was  in  equity  in 
relation  to  the  title  to  land.  The  court  t>eing 
a  court  of  general  jurisdiction,  this  court 
must  presume  that  the  foreign  court  had 
jurisdiction  to  try  the  cause  in  equity ;  and  the 
record  cannot  be  objected  to  as  evidence  on 
that  ground.  Idem,       42 

3.  What  record  may  be  introduced  in  evi- 
dence to  rebut  the  presumption  arising  from 
twenty  years*  adversary  possession.  See 
Mill  bams.  No.  3,  and 

Field  V.  Brown  &  al,,  74 

REGISTRY. 

1.  Land  held  in  trust  for  A  and  her  children 
in  F  county  is  sold  under  the  decree  of  the 
Circuit  court  of  F,  and  the  proceeds  directed 
to  be  invested  in  land  in  C  county.  J,  the 
trustee,  buys  land  in  C,  sold  under  a  decree 
of  the  Circuit  court  of  C,  and  pays  for  it  by 
the  proceeds  of  the  land  in  F,  except  a  small 
amount,  which  is  unpaid ;  and  this  purchase 
is  approved  by  the  F  court.  J  purchased  the 
C  land  in  his  own  name,  and  without  its 
being  conveyed  to  him  he  sold  and  conveyed 
it  to  T,  who  paid  him  for  it ;  and  T  sold  and 
conveyed  it  to  B.  A  and  her  children  peti- 
tioned the  C  court  to  have  the  land  conveyed 
to  them.  T  and  B  claimed  as  purchasers  for 
value  without  notice.     Ubi«d  : 

1.  Mrs.  A  and  her  children,  claiming  un- 

der the  decree  of  the  F  court,  the  case 
698  does  not  come  within  the  *registry 

act.  Code  of  1860,  ch.  119,  s.  4  and  5; 
and  the  decree  not  necessary  to  be  recorded 
in  C,  to  protect  them  against  the  claim  of 
T  and  B,  claiming  to  be  purchasers  for 
value  without  notice. 

Briscoe  v.  Ashby  &  als.,  454 

2.  Nor  is  the  decree  of  the  F  court  such  a 
decree  as  is  required  to  be  recorded  by  the 
Ist  and  8th  sections  of  ch.  186,  Code  of 
1860.  Idem,        454 


249 


24  GRATT. 


Virginia  Rbports,  Annotated. 


INDEX 


3.  Nor  does  the  5th  section  of  said  ch. 
186,  which  requires  a  lis  pendens  to  be  re- 
corded, apply  to  the  decree  in  the  F  suit. 

/demy        454 

RICHMOND. 

1.  See  Dedication  to  the  Public ^  No.  1,  and 
City  of  Richmond  v.  Poe,  trustee ^        149 

SCALING  DEBTS. 

1.  R  executes  to  M  his  bond  for  $3,000,  bear- 
ing date  the  11th  of  July  1862,  payable  on  de- 
mand. In  a  deed  of  trust  given  at  the  same 
time  by  R  to  secure  the  debt,  it  is  provided 
that  if  R  will  pay  punctually  the  interest 
semi-annually  the  debt  shall  not  be  collected 
for  five  years.  R  pays  the  interest  until  July 
1864.  Heidi  The  bond  being*  payable  on 
demand,  the  provision  in  the  deed  for  time 
does  not  change  its  character  in  that  respect ; 
and  it  must  be  scaled  as  of  its  date. 

Moon  V.  Richardson,  219 

2.  Though  debtor  allowed  three  years  to 
pay  a  debt,  yet  if  he  had  the  right  to  pay  it 
at  any  time,  it  is  to  be  scaled  as  of  its  date. 

Earp  V.  Boothe,  368 

3.  How  debts  to  be  scaled.  See  Contracts , 
No.  11, 12, 13,  and        Steams  v.  Mason ,    484 

SCIRE  FACIAS. 

1.  A  scire  facias  upon  a  recognizance  is 
made  returnable  to  the  term  of  the  court.  It 
is  properly  placed  upon  the  docket  at  that 
term. 

Bolanz  &  al.  v.  Commonwealth y  31 

2.  Prisoner  is  indicted  for  embezzlement, 
which  is  a  felony,  and  he  is  admitted  to  bail. 
The  recognizance  is  conditioned  for  his 
appearance  to  answer  an  indictment  for  em- 
bezzlement. The  scire  facias  upon  the  recog- 
nizance recites  it,  that  he  was  to  appear  *'to 
answer  of  a  certain  felony  whereof  he  stands 
accused."     This  is  not  a  variance. 

Idemy        31 

SERGEANTS  OF  CORPORATIONS. 

1.  During  the  recess  of  a  Corporation  court, 
the  sergeant  appoints  a  deputy  without  the 
consent  in  writing  of  the  judge  of  the  court ; 
but  the  deputy  takes  the  oath  of  office  before 
the  judge,  which  is  in  writing  and  signed  by 
the  deputy,  and  is  certified  in  writing  by  the 
judge.  This  is  a  sufficient  consent  in  writ- 
ing by  the  judge,  and  the  deputy  has  author- 
ity to  execute  a  venire  facias  directed  to  his 
principal.  Craft's  case,        602 

SHERIFFS. 

1.  When  an  execution  is  placed  in  the  hands 
of  the  sheriff,  the  presumption  of  law  is,  that 
he  has  levied  it  and  made  the  money  ;  and  in 
the  absence  of  evidence  that  he  did  not  levy 
it,  he  and  his  sureties  will  be  liable  for  the 
debt  to  the  creditor. 

O'Bannon  &  al.  v.  Saunders,  138 

2.  If  the  sheriff  fails  to  levy  the  execution 
when  he  might  do  it,  he  and  his  sureties  are 
liable  for  the  debt.  Idem,        138 


3.  Execution  is  issued  in  June  1860;  and 
the  sheriff  does  not  return  it  until  1868,  after 
suit  is  brought  against  him  and  his  sureties : 
when  he  returns  that  he  received  the  money 
in  1861  or  1862.  A  law  to  stay  the  levy  of 
executions,  and  directing  that  where  levied 
at  the  time  the  sheriff  should  restore  the 
property  to  the  debtor,  was  passed  in  July 
1861.  The  court  will  presume,  against  the 
sheriff  and  his  sureties,  that  the  money  was 
received  on  the  1st  of  January  1861. 

.  Idem,        138 

4.  In  an  action  by  an  execution  creditor 
against  a  high  sheriff,  for  the  failure  of  his 
deputy  to  pay  over  money  made  on  the  exe- 
cution, the  deputy  is  present  at  the  trial  and 
examined  as  a  witness,  but  there  is  a  verdict 
and  a  judgment  for  the  plaintiff.  In  a  subse- 
quent action  by  the<high  sheriff  against 

699  the  deputy  and  his  sureties,  on  *their 
bond  with  condition  to  indemnify  the 
high  sheriff  from  all  loss  and  damages  from 
the  conduct  of  the  deputy  in  said  office,  the 
judgment  against  the  high  sheriff,  in  the 
absence  of  fraud  and  collusion,  is  conclusive 
evidence  of  the  default  of  the  deputy  against 
not  only  the  deputy,  but  also  his  sureties. 

Crawford  &  als,  v.  Turk,  Sheriff,        176 

5.  Though  the  declaration  in  the  action  by 
the  high  sheriffdoes  not  allege  that  the  dep- 
uty was  requested  to  defend  the  suit  against 
the  high  sheriff,  or  had  an  opportunity  of 
doing  so,  or  had  notice  thereof,  his  presence 
at  the  trial  and  being  active  in  the  defence 
may  be  proved  by  oral  testimony. 

Idem,        176 

6.  The  County  and  Corporation  courts  have 
authority  under  the  act.  Code  of  1860,  ch.  49, 
§  2,  to  require  the  sheriff  of  the  county  or  the 
sergeant  of  the  corporation,  who  is  collector 
of  taxes  assessed  therein,  to  execute  a  second 
bond  in  a  larger  penalty  and  with  other  sure- 
ties. 

■  Corprew  &  als.  v.  Boyle  &  als.,  284 

7.  Where  an  estate  is  committed  to  a  sheriff 
or  sergeant,  and  he  receives  assets  before  the 
second  bond  is  executed,  and  his  accounts 
are  settled  after  the  execution  of  the  second, 
showing  a  balance  in  his  hands,  the  securi- 
ties in  both  bonds  are  liable  for  it. 

Idem,        284 

SLAVES. 

1.  The  case  of  Henderlite  v.  Thurman,  22 
Gratt.  446,  approved  and  sustained. 

Rives  V.  Parish'* s  adm'r,  125 

2.  R  owning  slaves  in  A  county,  within 
the  Confederate  lines,  in  January  1864  sells 
them  to  P,  and  takes  his  bond  for  them,  pay- 
able when  R  should  demand  it.  In  August 
1865  R  took  the  amnesty  oath  prescribed  by 
President  Lincoln,  with  the  conditions  ex- 
pressed in  the  proclamation  of  December 
8th,  1863,  and  in  the  same  year,  as  one  own- 
ing $20,000  of  property,  he  obtained  a  special 
pardon  from  President  Johnson  under  his 
proclamation  of  May  29th,  1865,  with  its  con- 
ditions, and  took  the  oath  prescribed  in  it. 
In  suit  upon  this  bond  by  R  against  P.  Held: 

1.  The  slaves  not  being  within  the  Fed- 
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eral  lines,  were  not  emancipated  by  Presi- 
dent Lincoln's  proclamation,  even  if  that 
was  a  valid  act.  Idetn^        125 

2.  The  contract  being*  valid  when  made, 
however  conclusive  the  effect  as  an  estop- 
pel the  pardon  and  oath  of  R,  P  is  not 
bound  bv  it,  and  therefore  cannot  obtain 
any  benefit  from  it.  Idem^        125 

3.  The  conditions  attached  to  the  pardon 
were  not  intended  to  require  an  admission 
from  R  that  his  slaves  had  become  free  in 
any  particular  way,  or  under  any  special 
law  or  proclamation.  Idem^        125 

4.  President  Lincoln's  proclamation  only 
affected  slaves  under  the  Federal  control ; 
and  as  the  slaves  of  R  were  not  under  that 
control,  R*s  pardon  and  oath  cannot  create 
any  obligation  on  him  to  maintain  or  agree, 
that  these  slaves  were  under  Federal  con- 
trol, abd  emancipated  by  that  proclama- 
tion. Idem^        125 

3.  Slaves  within  the  Confederate  lines 
were  not  freed  by  the  proclamation  of  Presi- 
dent Lincoln,  and  were  slaves  in  January 
1865. 

Fury  ear  &  als,  v.  Cabell  &  als,,  260 

STATE  BONDS. 

1.  The  act  of  March  7,  1872,  which  repeals 
the  act  of  March  30th,  1871,  so  far  as  it  au- 
thorizes the  issue  of  coupon  bonds  with  cou- 
pons attached,  receivable  for  taxes  and  other 
dues  to  the  State,  is  constitutional,  so  far  as 
it  applies  to  bonds  not  presented  to  the  2d 
auditor  before  the  passage  of  the  repealing 
act. 

Wise  Bro,^  &c.y  agents^  v.  Rogers^  2d 
aud,,  169 

Maury  &  Co.  v.  Rogers^  2d  aud,,         169 

2.  The  obligations  created  in  the  name  of 
the  State  of  Virginia  by  the  general  assembly 
which  sat  in  Richmond,  at  its  session  in 
1861-62,  are  embraced  by  article  10,  s.  10,  of 
the  Constitution  of  Virginia  ;  which  forbids 
that  any  provision  shall  be  made  for  their 
payment. 

Meredith  and   others  v.  Rogers^  2d 

aud.,  172 

3.    In    1862    the    general     assembly 

700    •  *passed  an   act   which   authorizes  the 

issue  of  $200,000  of  State  bonds  to  the 

James  River  and  Kanawha  Company.     These 

bonds  were    received  by   the  company   and 

sold  during  the  war  to  third  persons.    They 

are  not  embraced  in  the  act  of  March  30th 

1871,    which    authorizes    the    investing     of 

two- thirds  of  the  amount    of  bonds  of  the 

State  in  coupon  bonds  with  coupons  attached 

receivable  for  taxes  and  other  dues  to   the 

State.  Idem,        172 

4.  The  holders  of  bonds  of  the  State  issued 
before  the  war  to  the  Kanawha  board  of  the 
James  River  and  Kanawha  Company,  under 
s.  9  of  the  act  of  March  3d.  1860,  is  entitled 
to  have  them  transferred  upon  the  books  of 
the  2d  auditor,  and  funded  under  the  provi- 
sions of  the  act  of  March  30, 1871,  as  amended 
by  the  repealing  clause  of  the  act  of  March 
7, 1872,  entitled  an  act  declaring  what  shall 
be  received  in  payment  of  taxes,  &c. 

Robinson  v.  Rogers,  2d  auditor,  319 


5.  The  proceeding  by  mandamus  is  the 
proper  proceeding  to  compel  the  2d  auditor 
to  transfer  and  fund  said  bonds ;  his  act  in 
doing  so  being  merely  ministerial. 

Idem,        319 

6.  The  act  of  March  18,  1862,  passed  by  the 
Richmond  g-overnment,  in  relation  to  said 
bonds,  was  temporary  in  its  character,  and 
has  been  repealed  by  implication. 

Idem,        319 

STATUTES. 

1.  The  act.  Code  of  1860,  ch.  172,  §  5,  in 
relation  to  equitable  defences  construed  in 

Burtners  v.  Keran,  42 

2.  President  Lincoln's  emancipation  proc- 
lamation, construed  in 

Rives  V.  Farish^s  adm^r,  125 

3.  The  act  of  March  7,  1872,  which  repeals 
the  act  of  March  30th,  1871,  in  relation  to 
investments  in  coupon  bonds,   construed  in 

Wise  Bro.y  &c.,  agents ^  v.  Rogers,  2d 
aud„  169 

4.  The  act  of  1861-62,  authorizing  the  issue 
of  bonds  to  the  James  River  and  Kanawha 
Co.,  held  within  article  10,  §  10,  of  the  Con- 
stitution of  Virginia,  and  not  within  the  act 
of  March  30th,  1871,  in  relation  to  invest- 
ments in  coupon  bonds. 

Meredith  &  others  V.  Rogers,  2d  aud.,  172 

5.  The  act.  Code  of  1860,  ch.  49,  §  2,  in 
relation  to  sheriifs  and  sergeants  giving 
l>onds,  construed  in 

Corprew  &  als,  v.  Boyles  &  als„         284 

6.  The  act.  Code  of  1849,  ch.  129,  §  11,  in 
relation  to  the  appointment  of  guardians, 
construed  in 

Durrett  v.  Davis*  guardian  <Sf  als,,     302 

7.  The  act.  Code  of  1860,  ch.  119,  s.  4,  5, 
dnd  ch.  186,  s.  1,  8,  in  relation  to  the  registry 
of  decrees,  and  Id.  s.  5,  in  relation  to  Its 
pendens,  construed  in 

Briscoe  v.  Ashley  &  als,,  454 

8.  The  act,  Sess.  Acts,  1866-67,  chap.  283, 
s.  14,  in  relation  to  larceny  from  the  person, 
construed  in  Johnson'' s  case,        555 

9.  The  act,  Sess.  Acts  1869-70,  ch.  179,  s. 
10,  in  relation  to  the  county  treasurer,  con- 
strued in  Anable^s  case,        563 

10.  The  act  of  October  7,  1870,  amending 
s.  1,  ch.  12,  Code  of  1860,  is  unconstitutional. 

Cullen's  case,  624 

SURETIES. 

1.  For  the  liability  of  sureties  of  a  sheriff, 
for  his  failure  to  pay  over  money  collected 
on  execution  or  to  levy,  and  the  presumptions 
that  will  be  made  against  them,  see  Sheriffs, 
No.  1,  2,  3,  and 

O'Bannon  &  at.  v.  Saunders,  138 

2.  A  judgment  against  a  high  sheriff  for 
the  default  of  his  deputy,  held  to  be  conclu- 
sive against  the  deputy  and  his  sureties. 

C^rawford  &  ah,  v.  Turk,  sheriff,        176 

3.  The  presence  of  the  deputy  and  his 
being  active   in   the  defence  of  the  action 
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against  the  high  sheriff  may  be   proved  by 
oral  testimony.  Idem^        176 

4.  When  sureties  in  a  bond  bound,  though 
signed  upon  a  condition  which  is  not  com- 
plied with.    See  Bonds^  No.  4,  and 

Nash  V.  Fugate  6f  als.^  202 

5.  A  sergeant  of  a  corporation  having  been 
required  to  give  a  second  bond  in  a  larger 
penalty,  and  an  estate  having  been  com- 
mitted to  him  and  assets  received  by  him 
before  the  second  bond  is  executed,  and 
upon  a  settlement  of  his  account  afterwards 

there  is  found  to  be  a  balance  in  his 
701      *hands ;  the  sureties  in  both  bonds  are 
equally  responsible  for  it. 

Corprew  &  als.  v.  Boyle  &  als,y  284 

6.  What  will  not  relieve  sureties  in  recog- 
nizance of  bail  from  their  liaoility.  See 
Practice  at  Common  Law^  No.  4,  and 

Bolanz  v.  Commonwealth^  31 

TRUSTS  AND  TRUSTEES. 

1.  When  the  trustees  in  a  deed  recorded  in 
the  clerk*s  office  in  Richmond  have  died  or 
removed  out  of  the  State  or  refuse  to  act,  the 
Circuit  court  of  the  city  of  Richmond  has 
jurisdiction  to  appoint  a  trustee  in  the  place 
of  such  trustees.  See  ch.  155,  g  4,  and  ch. 
174,  §  8,  Code  of  1873. 

Hunter*sex^x  V,  Vaughan  &  als,^       400 

2.  The  grantor  and  one  of  the  trustees  in 
a  deed  are  dead,  and  the  other  trustee  has  re- 
moved out  of  the  State.  On  the  motion  of 
the  creditors  secured  by  the  deed,  for  the  ap- 
pointment of  a  trustee  to  execute  the  trust,  it 
is  sufficient  to  give  notice  to  the  personal 
representative  of  the  grantor,  and  of  the  de- 
ceased trustee  and  to  the  surviving  trustee ; 
and  it  is  not  necessary  to  give  notice  to  a 
subsequent  purchaser  from  the  grantor,  or 
his  personal  representative  if  he  is  dead. 

Idem^        400 

3.  Land  held  in  trust  for  A  and  her  chil- 
dren, in  F  county,  is  sold  under  the  decree  of 
the  Circuit  court  of  F,  and  the  proceeds  di- 
rected to  be  invested  in  land  in  C  county.  J, 
the  trustee,  buys  land  in  C,  sold  under  a  de- 
cree of  the  Circuit  court  of  C,  and  pays  for 
it  by  the  proceeds  of  the  land  in  F,  except  a 
small  amount,  which  is  unpaid  ;  and  this  pur- 
chase is  approved  by  the  F  court.  J  pur- 
chased the  C  land  in  his  own  name,  and, 
without  its  being  conveyed  to  him,  he  sold 
and  conveyed  it  to  T,  who  paid  him  for  it ; 
and  T  sold  and  conveyed  it  to  B.  A  and  her 
children  petitioned  the  C  court  to  have 
the  C  land  conveyed  to  them.  T  and  B 
claimed  as  purchasers  for  value  without 
notice.  Held:  The  equity  of  Mrs.  A  and 
her  children  being  prior  in  time  to  that  of  T 
and  B,  A,  &c.,  are  entitled  to  the  C  land  as 
against  them,  though  they  purchased  bona 
fide  for  value,  and  without  any  notice  of  A's 
equity. 

Briscoe  'V.  Ashby  &  als,,  454 

UNLAWFUL  DETAINER. 
1.  See  Church  Property,  passim. 


VARIANCE. 


1.  See  Practice  at  Common  Law,  No.  3,  and 
Bolanz  &  aL  v.  Commonwealth,  31 

2.  The  addition  to  a  name  of  jr.  is  no  part 
of  the  name  ;  and  when  a  judgment  is  against 
B,  jr.,  and  in  a  suit  against  a  sheriff  for  fail- 
ing to  make  the  money,  the  judgment  is  de- 
scribed as  against  B  ;  this  is  no  variance,  and 
will  not  sustain  the  plea  of  nul  tiel  record. 

O^Bannon  <Sf  al.  v.  Saunders,  138 

3.  A  notice  is  addressed  by  B  to  R,  late 
sheriff,  and  his  surviving  sureties  by  name, 
survivors  of  themselves  and  James  Sims. 
On  the  trial  B  introduces  the  bond,  which  is 
signed  by  R  and  all  the  surviving  sureties; 
but  it  is  objected  to  as  evidence  because  the 
name  described  in  the  address  of  the  notice  of 
James  Sims  is  written  Jos.  Sin.  ^  This  is 
not  a  material  variance,  and  the  bond  should 
be  admitted  as  evidence. 

Beasleyy,  Robinson  cSt*  als.,  32S 

4.  If  it  could  be  considered  in  a  case  of  vari- 
ance between  the  pleadings  and  the  proofs 
it  would  have  been  such  a  one  as  might  and 
ought  to  have  been  cured  by  an  amendment 
according  to  the  Code  of  1860,  ch   177,  s.  7. 

Idem,       32S 

VENDOR  AND  PURCHASER. 

1.  M  dies  in  November  1861,  and  by  his  will 
directs  a  certain  land  to  be  sold.  It  is  valued 
in  December  by  commissioners  at  eight  dol- 
lars per  acre ;  and  the  administrator  c.  t.  a. 
sells  it  within  sixty  days  at  private  sale,  the 
greater  part  at  ten  dollars  and  the  rest  at 
eight,  and  the  purchaser  pays  the  purchase 
money,  some  of  it  before  it  is  due,  and  takes 
the  receipts  of  the  administrator  for  the  pay- 
ments; but  the  land  is  not  conveyed  to  him. 
The  parties  act  in  good  faith  in  the  trans- 
action. The  sale  is  valid,  and  the  purchaser 
is  entitled  to  a  conveyance  of  the  land,  with- 
out any  conditions  to  be  imposed  upoo  him. 

Moss  &  wife  6f  als.  v.    Moorman's 
adm'r  6f  als,,  97 

702  *2.  In  an  action  of  debt  upon  a  bond 

given  for  the  purchase  of  land  at  auc- 
tion, it  is  not  competent  for  the  plaintiff  to 
prove  his  declarations,  not  in  the  hearing  of 
the  defendant,  prescribing  different  terms  of 
sale  from  those  set  out  in  the  published  ad- 
vertisement and  announced  on  the  day  of 
sale,  unless  shown  to  have  been  communi- 
cated to  him. 

Effinger  v.  Kenney,  trustee,  116 

3.  Where  a  bond  for  the  purchase  of  land 
was  executed  in  March  1863,  payable  in  two 
years,  in  the  absence  of  anything  on  the  face 
of  the  bond  to  indicate  the  kind  of  money  in 
which  it  was  to  be  paid,  under  the  statute 
there  is  no  presumption  of  law  on  the  ques- 
tion .  Til e  only  presumption  is  a  presumption 
of  fact  from  the  circumstances  proved  ;  and 
is  a  question  for  the  jury.  Idem,       lit) 

4.  See  Confederate  Contracts,  No.  1,  and 

Idem,       116 

5.  An  executor  being  vested  with  discretion 
as  to  the  time  of  selling  real  estate,  and  he 
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acting  in  good  faith,  the  sale  made  by  him  is 
valid,  whether  his  judgment  that  a  sale  could 
then  be  made  without  a  sacrifice  was  reason- 
able or  not. 

Staples  6f  als,  v.  Staples  6f  als.,       225 

6.  Even  if  the  executor  acted  in  bad  faith, 
yet  if  the  purchaser,  at  the  sale  had  no  knowl- 
edge of  the  fact,  but  acted  in  good  faith  in 
making  and  completing  their  purchases,  they 
acquired  a  good  title  to  the  land  purchased 
by  them  respectively.  Idem^        225 

7.  The  sales  of  real  estate  are  made  by  the 
executor  in  July  1862  for  Confederate  money 
on  the  terms  of  cash  for  one-third,  and  the 
balance  in  one  and  two  years.  That  the  sale 
was  made  for  Confederate  money  at  that  time 
and  under  the  circumstances  cannot  affect 
the  bona  fides  of  the  executor  or  the  validity 
of  the  sales.  Idem^        225 

8.  The  fair  mode  of  considering  the  prices 
paid  for  the  property  is,  to  estimate  the  value 
of  the  price  in  Confederate  money  as  at  the 
time  of  the  sale.  Idem,        225 

9.  The  purchasers  at  the  sale  having  in 
good  faith  paid  the  amount  of  the  purchase 
money  due  by  them,  and  the  executor  having 
in  good  faith  received  it  and  executed  con- 
veyances to  them,  they  l>ecame  entitled,  in 
law  and  equity,  to  the  property  purchased  by 
them  respectively,  and  their  title  thereto  can- 
not, therefore,  be  impeached. 

Idem,        225 

10.  When  purchaser  at  a  judicial  sale  made 
in  1860  upon  a  credit  of  one,  two  and  three 
years,  paying  the  money  into  bank  under  an 
order  of  the  court  made  in  October  1861,  hav- 
ing made  the  payment  in  Condederate  money, 
will  not  be  liable  to  repay  it.  See  Judicial 
Sales,  No,  11,  and 

Mead  v.  Jones  6f  als,,  347 

1 1.  Among  purchasers  of  an  equitv  the  prior 
in  titnG  is  entitled.  See  Trusts  and  Trustees, 
Ko.  3,  and 

Briscoe  v.  Ashby  df  als, ,  454 

12.  f^or  the  principles  applicable  to  the  doc- 
trine of  purchaser  for  value  without  notice, 
«ee  the  opinion  of  Christian,  J. 

Idem,        454 

13.  See  Contracts,  No.  11, 12,  13,  and 
Steams  v.  Mason,  484 

WARRANTY. 

1.  In  fines,  feoffments  and  other  common- 
law  recoveries,  the  warranty  not  only  con- 
cluded the  grantor  or  feoffer,  but  actually 
transferred  the  after-acquired  estate  to  the 
grantee  or  feoffee. 

Burtners  v.  Keran,  42 

2.  Conveyances  under  the  statute  of  uses 
only  pass  such  estate  as  the  grantor  had  at 
the  time  ;  the  warranty  merely  serving  as  a 
remedy,  or  operating  to  estop  the  grantor 
from  denying  the  ownership  of  the  estate  at 
the  time  of  the  conveyance  executed. 

Idem,        42 

3.  If  a  person  conveys  land  with  general 
warranty*  and  does  not  own  it  at  the  time, 
but  afterwards  acquires  the  same  land,  such 


acquisition  enures  to  the  benefit  of  the 
grantee,  because  the  grantor  is  estopped  to 
deny,  against  the  terms  of  his  own  warranty, 
that  he  had  the  title  in  question  ;  but  it  does 
not  operate  actually  to  transfer  the  estate 
subsequently  acquired.  Idem,        42 

4.  K  conveys  land  to  B,  with  general  war- 
ranty.   B   conveys  to  C  with  general  war- 
ranty ;  and  he  afterwards  conveys  to  K  with 
general  warranty  ;  and  K  then  obtains  a  con- 
veyance of  the  interest  of  L,  a  prior 

703  owner.  *Though  the  deed  from  B  to  K 
enured  to  the  benefit  of  C,  under  the 
operation  of  K*s  warranty  to  B,  and  estops  K 
from  claiming  the  land  against  C,  it  does 
not  pass  the  interest  in  K  or  operate  as  a  con- 
veyance. Idem,        42 

5.  In  such  case  though  the  estoppel  of  K's 
warranty  operates  in  favor  of  C,  B  can  derive 
no  benefit  from  it.  He  cannot  say  that  his 
deed    vested    no    beneficial    interest    in    K. 

Idem,        42 

6.  Though  an  assignee  can  only  take 
advantage  of  a  covenant  of  warranty  when 
an  estate  passes  by  the  deed,  yet  it  is,  in  favor 
of  the  grantee,  a  covenant  in  gross,  and  binds 
the  warrantor  though  no  estate  passes  by  the 
deed.  Idem,  42 

7.  In  the  case  above,  though  the  deed  from 
B  to  K  was  fraudulent  in  its  intent  as  to  C, 
it  was  valid  between  the  parties,  and  K  may 
maintain  an  action  against  B  upon  the  cove- 
nant of  \tarranty.  Idem,        42 

8.  In  an  action  by  K  against  B,  upon  the 
warranty  in  B's  deed  to  K,  the  motives 
influencing  K  to  take  the  deed  from  B  cannot 
be  the  subject  of  enquiry  before  the  jury  to 
defeat  or  vary  its  legal  operation  and  effect. 

Idem,        42 

9.  In  this  case  upon  the  pleas  of  non  est 
Jactum^  covenants  performed,  and  covenants 
not  broken,  K  is  entitled  to  recover,  though 
the  jury  may  believe  that  the  covenant  in  B's 
deed  to  K  was  executed  by  B,  induced  by  the 
fraudulent  misrepresentations  of  K  as  to  the 
effect  of  said  covenant.  Idem,        42 

WILLS. 

1.  Testator  directs,  that  all  my  estate  be 
sold  as  soon  as  the  times  seem  to  justify  a  sale 
without  a  sacrifice,  and  the  proceeds,  with- 
out regard  to  any  advancement  heretofore 
made,  be  equally  divided  among  my  children. 
The  discretion  as  to  the  time  of  sale  is  given 
to  the  executor,  and  if  he  acts  in  good  faith 
his  sale  is  valid,  whether  his  judgment  that 
a  sale  could  then  be  made  without  a  sacrifice 
was  reasonable  or  not. 

Staples  &  als.  v.  Staples  &  als.,        225 

2.  See    Husband  and    Wife,  No.    1,   and 
Buck  &  als.  V.  Wroten  &  Wife,  250 

WITNEJSSES. 

1.  The  plaintiff  in  a  cause  is  not  a  compe- 
tent witness  under  the  statute  to  prove  the 
acts  and  declarations  of  a  deceased  person, 
under  whom  the  defendants  claim. 

Field  v.  Brown  6f  al.,  74 
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2.  But  when  the  question  is  whether  such 
deceased  person,  in  building  a  dam  across  a 
stream,  injured  the  land  of  the  plaintiif,  the 
plaintiff  is  competent  to  prove  the  condition 
of  his  land,  the  character  of  the  stream  doing 
the  injury,  the  eifect  of  the  dam  on  the  stream 
and  on  the  adjacent  lands  of  the  plaintiif, 
and  other  independent  facts,  as  to  which  his 
testimony,  if  untrue,  could  be  rebutted  by 
others,  as  readily  as  by  the  deceased. 

Idem^        74 

3.  The  plainti£P*s  deposition  having  been 
taken,  and  the  defendants  having  cross- 
examined  him,  they  cannot  have  the  ques- 
tions and  answers  on  cross-examination 
struck  out,  though  they  may  refer  to  the  acts 
and  declarations  of  a  deceased  person  under 
whom  the  defendants  claim.  Idetn,        74 

4.  By  the  8th  section  of  the  bill  of  rights  of 
Virginia  a  person  is  not  only  secured  against 
giving  evidence  against  himself  on  his  own 


trial,  but  he  cannot  be  required  on  the  trial 
of  another  to  testify,  if  his  evidence  will  tend 
to  criminate  himself. 

Cullen^s  case,  624- 

5.  Even  if  a  person  might  be  required  to 
give  evidence  on  the  trial  of  another  which 
might  tend  to  criminate  himself,  if  the  statute 
afforded  him  a  complete  indemnity,  by 
discharging  him  from  all  prosecution  for  the 
offence  (of  which  qucere)^  the  act  of  October 
7,  1870,  amending  §  1,  ch.  12,  of  the  Code  of 
1860,  does  not  afford  that  indemnity  ;  and 
therefore  in  requiring  any  person  engaged  in 
a  duel  to  testify  against  another  prosecuted 
for  having  fought,  &c.,  such  duel,  is  uncon- 
stitutional. Idefn^        624 

6.  The  fact  that  the  witness  has  testified 
before  the  coroner,  and  stated  the  facts, 
does  not  deprive  him  of  his  privilege  ;  and 
that  having  been  done  without  being  advised 
of  his  privilege,  it  is  not  a  waiver  of  it  by  him. 

Idem^        624 
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DECIDSD  IN  THB 


Supreme  Court  of  Appeals  of  Virginia 


Town  of  Danville  v.  Pace — Two  cases.* 

March  Term,  1874.  Richmond. 

[18  Am.  Rep.  068.] 

Absent  BOULDIN,  J. 
I.  Statnte— Retroactive  Operation— Ueary.t— The  act 

of  March  82.  1878,  Ck>de  of  1878,  ch.  C7. 1 86,  p.  544,  in 
reference  to  the  defense  of  usury  by  corporations, 
is  retroactive  in  its  operation  before  the  passage 
of  the  act;  and  this,  though  suit  has  been  brought 
upon  such  contract,  before  its  passage.  And  the 
act  is  not  in  violation  of  the  constitution  of  the 
United  States  or  that  of  Virffinia. 

These  were  two  actions  on  the  case, 
brought  in  June  1868  in  the  Circuit  court  of 
the  town  of  Danville,  and  afterwards  re- 
moved to  Richmond,  by  James  B.  Pace 
against  the  town  of  Danville,  to  recover 
interest   due    upon    two  certificates  of  debt 

issued  by  said  town  and  purchased  by 
2  said  Paee.     It   appears   that   by  *the 

order  of  the  council  of  the  town  of 
Danville  there  was  sold  at  public  auction, 
in  September  1863,  $20,000  of  the  bonds  or 
certificates  of  debt  of  said  town,  payable 
in  ten  and  twenty  years,  and  bearing-  inter- 
est at  the  rate  of  six  per  cent.  ]>er  annum, 
payable  semi-annually,  and  of  these  Pace 
purchased  two  of  $3,000  each,   for  which  he 

*Por  monographic  note  on  flnnldpal  Corporations, 
see  end  of  case. 

tSee  subsection  K  in  the  analysis  of  the  mono- 
firraphic  note  on  "Usury"  appended  to  Ck>ffman  & 
Bmffy  V.  Miller,  86  Oratt  606.  See  also,  Ewell  v. 
Daffffs,  2  Sup.  Ct  Rep.  418,  106  U.  S.  148,  where  the 
principal  case  is  cited  and  approved  upon  the  point 
embraced  in  the  headnote. 

Effect  of  War  upon  the  identity  of  a  City.— in  Din- 
widdle Ck>unty  v.  Stuart,  Buchanan  &  Co.,  28  Oratt 
561,  the  court  says,  referring  to  the  principal  case, 
"The  bonds,  the  subject  of  the  controversy,  were 
issued  by  the  tovm  of  Danville  during  the  war. 
Judgment  was  riven  upon  these  bonds  after  the 
war,  which  was  affirmed  by  this  court  It  was 
never  suffsrested  by  court  or  counsel  that  there  was 
any  'want  of  identity'  between  Danville  during  the 
war  and  Danville  after  the  war. "  Citing  also.  Miller 
&  Franklin  v.  City  of  Lynchburg,  20  Oratt  830. 

Statutes— Retrospective  Effect.- See  Price's  Ex'or 
V.  Harrison's  Ex'or,  81  Oratt  115,  and  note  for  a  col- 
lection of  the  Virginia  authorities  upon  the  sub- 
ject See  also,  Lynchburg  v.  Slaughter,  75  Va.  60; 
Lackland  v.  Davenport,  84  Va.  640,  5  S.  E.  Rep.  540; 
Crabtree  v.  Building  Ass'n,  95  Va.  677,  29  S.  E.  Rep. 
741;  Smith  v.  Henning-,  10  W.  Va.  600,  where  the  prin- 
cipal case  cited  upon  this  subject  is  affirmed. 


gave  $12,000  in  Confederate  States  currency. 
Interest  was  paid  up  to  and  including  Jan- 
uary 1st,  1865.  In  June  1873,  the  defendant 
demurred  to  the  declarations,  and  pleaded 
non  assumpsit,  and,  in  July,  offered  two 
pleas  setting  up  usury  in  the  debts,  which 
pleas  were,  upon  the  motion  of  the  plaintiff, 
excluded  by  the  court;  and  the  defendant 
thereupon  excepted. 

There  were  judgments  in  the  cases  in 
favor  of  the  plaintiff  for  the  amount  of  the 
interest  due  prior  to  the  institution  of  the 
suit;  and  the  town  of  Danville  thereupon 
applied  to  a  judge  of  this  court  for  a  super- 
sedeas in  each  of  the  cases,  which  was  al- 
lowed. 

Ould  &  Carrington,  for  the  appellant. 

F.  Lr.  Smith,  Marshall  and  F.  L,.  Smith, 
Jr.,  for  the  appellee. 

Staples,  J.  The  plaintiff  in  the  court  be- 
low, who  is  the  defendant  in  error  here,  is 
the  holder  of  four  notes  or  certificates  of 
indebtedness,  executed  by  the  town  of  Dan- 
ville in  1863,  amounting  in  the  aggregate 
to  twelve  thousand  dollars,  and  maturing 
ten  and  twenty  years  after  date,  with  inter- 
est thereon,  payable  semi-annually.  In  the 
year  1868  tiie  plaintiff  instituted  actions  of 
trespass  on  the  case  in  the  Circuit  court  of 
Danville,  for  the  recovery  of  the  interest 
which  had  accrued  upon  these  notes 
3  from  the  1st  *day  of  January  1865,  to 

the  1st  day  of  January  1868.  The 
cases  were  subsequently  removed  to  the  Cir- 
cuit court  of  Richmond.  At  the  June  term 
1873  of  that  court,  the  defendant,  in  addi- 
tion to  the  general  issue,  tendered  two  pleas 
of  usury  in  writing,  which,  on  motion  of 
the  plaintiff,  were  rejected ;  and  the  defend- 
ant excepted. 

After  the  rejection  of  these  pleas,  it  was 
agreed  by  the  parties  that  a  jury  should  be 
waived,  and  all  matters  of  law  and  of  fact 
submitted  to  the  court  upon  the  facts 
agreed :  whereupon  the  court  rendered  judg- 
ment for  the  plaintiff.  To  that  jud^;inent  a 
writ  of  error  was  awarded  by  a  judge  of 
this  court. 

The  chief,  if  not  the  only  question  for 
our  determination,  is  the  right  of  the  town 
of  Danville  to  rely  upon  the  defence  of  usury 
in  these  actions.  The  decision  of  that 
question  depends  upon  an  act  passed  March 
22d,  1873,  and  found  in  the  Revised  Code  of 
1873,  page  544.  It  is  in  these  words:  **No 
corporation    shall    hereafter    interpose    the 
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defence  of  usury  in  any  action ;  nor  shall 
any  bond,  note,  debt  or  contract  of  such 
corporation  be  set  aside,  impaired  or  ad- 
judged invalid  by  reason  of  anything  con- 
tained in  the  laws  prohibiting  usury."  It 
is  claimed  by  the  counsel  for  the  defend- 
ant, that  this  section  applies  only  to  causes 
of  action  arising,  and  contracts  made,  after 
its  adoption;  and  consequently,  the  notes 
or  certificates  in  controversy  are  not  em- 
braced by  its  provisions.  The  learned 
counsel  relies  strongly  upon  the  well  settled 
rule,  that  statutes  are  to  be  construed  as 
prospective  in  their  operation,  unless  the 
language  plainly  shows  the  intention  of  the 
legislature  that  they  should  have  a  retro- 
spective effect.  In  support  of  this  view  he 
has  cited  numerous  authorities,  which  un- 
doubtedly sustain  the  proposition  that 

4  the  courts  will  not  so  construe  *a  stat- 
ute as  to  give  it  a  retrosi>ective  oper- 
ation, unless  there  is  something  on  the  face 
of  the  enactment  putting  it  beyond  a  doubt 
that  such  was  the  purpose  of  the  legislature. 
Upon  this  point  there  can  be  no  solid  ground 
for  controversy.  The  question  is,  whether 
the  present  enactment  furnishes  unmistak- 
able evidence  of  the  legislative  purpose  to 
give  it  a  retroactive  operation  and  effect. 

It  will  be  observed  that  the  words  used 
are  very  comprehensive.  **No  corporation 
shall  hereafter  interpose  the  defense  of 
usury  in  any  action.'*  The  words,  **any 
action,*'  necessarily  include  suits  instituted 
before  as  well  as  after  the  passage  of  the 
act.  There  is  nothing  in  the  context  to 
give  them  a  more  limited  oi>eration.  The 
defense  is  prohibited  in  all  cases.  In  order 
to  adopt  the  construction  insisted  on  by  the 
defendant,  other  words  must  be  incorporated 
into  the  body  of  the  act  so  as  to  make  it 
read,  **no  corporation  shall  hereafter  inter- 
pose the  defense  of  usury  in  any  action 
upon  a  contract  hereafter  made.**  But 
clearly  the  legislature  did  not  intend  so  to 
confine  the  effect  of  the  enactment.  Had 
such  been  the  purpose,  nothing  would  have 
been  easier  than  to  have  used  words  appro- 
priate to  that  object.  If  any  doubt  upon 
this  point  existed,  it  will  be  removed  by 
reference  to  the  next  clause  in  the  same 
section :  *  *Nor  shall  any  bond,  note  or  debt, 
or  contract  of  such  corporation,  be  set  aside, 
impaired  or  adjudged  invalid  by  reason  of 
anything  contained  in  the  laws  prohibiting 
usury.**  No  distinction  is  made  between 
contracts  entered  into  before  and  after  the 
statute:  whenever  made,  they  shall  not  be 
adjudged  invalid  by  reason  of  anything 
contained  in  the  usury  laws.  The  legisla- 
ture having  thus  declared,  in  the  most  une- 
quivocal terms,  that   no  contract  of  a 

5  corporation  *shall  be  deemed  invalid 
because  it  may  be  usurious,  it  is  im- 
possible for  the  courts,  without  the  grossest 
perversion  of  language,  to  hold  that  those 
contracts  only  are  meant  which  are  entered 
into  after  the  law  is  passed. 

It  must  not  be  forgotten  that  the  first 
clause  of  the  section,  already  quoted,  is  a 
literal  copy  of  a  New  York  statute  upon  the 
same    subject.     The   identity   of  language, 


used  in  both  statutes,  shows  that  the  framers 
of  our  act  had  before  them  the  New  York 
law,  and  intended  to  adopt  it  without  change 
or  qualification.  In  Curtis  v.  Leavitt,  15 
New  York  R.  1,  a  very  noted  case,  this 
statute  received  a  very  careful  considera- 
tion. All  the  judges  agreed  in  giving  it  a 
retrospective  effect,  so  that  securities,  to 
an  amount  exceeding  a  million  of  dollars, 
were  held  to  be  valid,  though  utterly  void 
when  issued,  by  reason  of  the  usurious  taint 
with  which  they  were  infected. 

It  is  not  to  be  supposed  that  the  legislature 
incorporated  into  our  laws  an  important 
statute  of  another  state  in  entire  ignorance 
of  the  interpretation  given  to  it  by  the 
courts  of  that  state.  It  must  be  presumed 
rather,  that  the  legislature  in  adopting  the 
precise  phraseology,  intended  to  adopt  along 
with  it  the  interpretation  also. 

I  shall  have  occasion  hereafter  to  refer  to 
a  number  of  cases  in  other  states  involving 
the  constitutionality  of  statutes  giving  va- 
lidity to  antecedent  usurious  contracts. 
The  language  of  some  of  these  statutes  is 
certainly  not  more  comprehensive  than  that 
of  our  act ;  and  yet  the  courts  there  expe- 
rienced no  difficulty  in  giving  them  a  retro- 
spective operation  and  effect.  The  limits 
assigned  to  this  opinion  will  not  justify  any 
citations  of  these  statutes.  I  must  there- 
fore content  myself  with  this  simple 
6  reference  to  them,  ^satisfied  that  upon 

examination    they    will    sustain    the 
view  I  have  taken. 

The  learned  counsel  who  argued  the  case 
here  for  the  defendant  referred  to  the  18th 
section  of  chapter  16,  Code  of  1860.  The 
learned  counsel  obviously  did  not  attach 
much  importance  to  this  section,  although 
it  seems  to  have  been  relied  upon  elsewhere 
as  decisive  of  the  case.  I  do  not  give  the 
exact  words  of  the  section,  but  it  substan- 
tially provides  that  no  new  law  shall  be 
construed  to  repeal  a  former  law  as  to  any 
act  done,  or  right  accrued,  under  the  former 
law,  or  in  any  way  whatever  to  affect  any 
act  done,  or  right  accrued,  under  the  former 
law. 

In  construing  this  section,  it  is  necessary 
to  consider  also  the  preceding  one,  which 
provides  that  this  rule  of  construction  shall 
not  be  adopted,  if  it  would  be  inconsistent 
with  the  manifest  intention  of  the  legisla- 
ture. In  other  words,  the  two  sections  taken 
together  mean  no  more  than  that  a  new  law 
shall  not  be  construed  to  affect  any  right 
accrued  under  a  former  law,  unless  such  is 
the  manifest  purpose  of  the  legislature.  A 
rule  of  construction  which  would  always 
prevail  in  regard  to  vested  rights  of  a  civil 
character  independently  of  any  statutory 
enactment  on  the  subject. 

Now  if  the  view  already  presented  in  re- 
gard to  the  statute  of  March  23,  1873,  be 
correct,  if  that  statute  is  plainly  retroactive 
in  its  operation,  and  was  so  intended  by 
the  legislature,  then  the  18th  section  does 
not  apply  to  it,  because  it  would  be  incon- 
sistent with  the  manifest  purpose  of  the 
legislature  to  give  it  such  application.  To 
adopt    any    other    rule    would  be  to  declare 
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that  one  legislature  having  adopted  a  gen- 
eral statutory  rule   of   construction,  no  suc- 
ceeding legislature  is  authorized  to  depart 
&om  that  rule. 

7  *It  is  worthy  of  observation  that  the 
provisions   of  the  18th   section  were 

taken  from  the  revised  statutes  of  New 
York  and  Massachusetts.  The  35th  section 
of  the  New  York  statutes,  although  not 
identical  with  the  language  of  the  18th,  is 
substantially  the  same  in  its  operation  and 
effect.  That  section,  the  3Sth,  was  in  force 
long  anterior  to  the  case  of  Curtis  v.  L^ea- 
vitt,  and  yet  the  Supreme  court  of  New 
York  did  not  regard  it  suflficient  to  prevent 
the  retroactive  operation  of  their  statute  in 
relation  to  the  defence  of  usury  by  corpora- 
tions. As  already  stated,  the  first  clause 
of  our  act  is  a  literal  copy  of  the  New  York 
statute. 

For  these  reasons  I  am  satisfied  that  all 
contracts  of  corporations,  whether  entered 
into  before  or  subsequent  to  the  passage 
of  the  act  in  question,  must  be  held  to  be 
comprehended  by  its  provisions.  Thus  con- 
strued, is  the  act  constitutional?  This  is 
the  important  question  for  our  considera- 
tion. When  this  subject  was  first  under 
discussion  my  own  convictions  were  very 
decided  that  this  legislation  could  not  and 
ought  not  to  be  sustained,  as  applied  to 
antecedent  contracts.  It  seemed  to  me  not 
only  unjust,  but  contrary  to  the  first  prin- 
ciples of  the  constitution,  for  the  legislature 
to  attempt  to  divest  a  right  accrued  under 
existing  laws;  and  it  mattered  but  little 
whether  it  was  a  right  to  defeat  an  action 
or  maintain  it ;  to  prevent  a  recovery  or  en- 
force it.  And  although  no  si>ecific  provi- 
sion of  the  constitution  could  be  shown 
expressly  forbidding  such  legislation,  it 
had  the  appearance  of  being  repugnant  to 
the  entire  spirit  and  scope  of  that  instru- 
ment. 

.Subsequent  investigation   has,    however, 
satisfied  me  that  my  own  views  on  this 

8  subject  were  in  conflict  *with  the  opin- 
ions of  many  able   judges   and  com- 
mentators, and  an  imposing   array   of  well 
considered  cases. 

The  reasoning  employed  in  these  cases, 
though  not  always  satisfactory,  and  the 
great  weight  of  authority  upon  the  subject, 
have  at  least  created  doubts  and  difficulties 
in  my  own  mind  which  ought  to  be  con- 
trolling in  passing  upon  an  act  of  the  leg- 
islative department.  A  conscientious  judge 
will  not,  in  the  face  of  a  current  of  author- 
ities, almost  uniformly  tending  in  the  same 
direction,  pronounce  against  the  constitu- 
tionality of  a  law  unless  upon  full  exami- 
nation his  conviction  is  very  clear  that  it 
is  plainly  repugnant  to  the  constitution. 
When  he  finds  himself  opposed  by  a  long 
array  of  distinguished  names ;  when  he  sees 
that  the  wisdom  of  the  legislature  and  the 
learning  of  the  judiciary  are  against  him, 
he  ought  to  retrace  his  steps,  re-examine 
his  ground,  and  ascertain,  if  possible, 
whether  there  is  not  some  radical  defect 
in  the  process  of  reasoning  by  which  he  has 
reached  his  conclusion.     He  should  be  care- 


ful to  inquire  whether  indeed  he  is  not  sub- 
stituting his  own  preconceived  opinions  of 
what  may  be  right  and  proper  in  the  par- 
ticular case,  as  a  rule  or  standard  for  the 
determination  of  a  mere  question  of  consti- 
tutional power.  It  should  never  be  forgot- 
ten that  the  courts  cannot  deny  validity  to 
an  act  of  the  legislature,  because  it  may 
seem  to  the  judges  that  injustice  has  been 
done  or  sound  policy  disregarded.  As  has 
been  well  said,  the  judiciary  cannot  run  a 
race  of  opinion  with  the  law-making  power 
upon  points  of  right,  reason  and  expediency. 
Cooley  on  Con.  !#.  168.  Such  an  assumption 
would  lead  to  dangerous  conflicts  of  author- 
ity, and  practically  result  in  the  absorption 
by  the  judiciary  of  the  other  great  depart- 
ments of  the  government. 

9  *The  legislature  represents  the  sov- 
ereign authority  of  the  people,  except 

so  far  as  restrictions  are  enforced  by  the 
constitution  in  express  terms  or  by  strong 
implication.  We  look  to  the  constitution  of 
the  state  not  for  grants  of  power  but  for 
limitations.  When  the  prohibition  is  not 
found  in  the  language  of  that  instrument, 
or  in  its  frame  work  and  general  arrange- 
ment, there  is  no  solid  ground  to  pronounce 
the  enactment  void.  The  infraction  must 
be  clear  and  palpable.  In  the  language  of 
Judge  Marshall,  the  question  whether  a  law 
be  void  for  its  repugnancy  to  the  constitu- 
tion is  at  all  times  a  question  of  much  deli- 
cacy, which  ought  seldom  if  ever  to  be 
decided  in  the  affirmative  in  a  doubtful  case. 
The  opposition  between  the  constitution  and 
the  law  should  be  such,  that  the  judge  feels 
a  strong  and  clear  conviction  of  their  in- 
compatibility with  each  other.  Fletcher  v. 
Peck,  6  Cranch  R.  87,  128. 

Bearing  these  principles  in  mind,  we  are 
to  consider  whether  the  statute  already  cited 
is  repugnant  to  the  constitution  of  the 
United  States  or  of  the  state  of  Virginia. 
Two  provisions  of  the  constitution  of  the 
United  States  have  been  invoked  as  prohib- 
itive of  this  sort  of  legislation.  One  of 
these  is  the  clause  declaring  that  no  state 
shall  pass  any  ex  post  facto  law.  In  an- 
swer to  this,  it  is  sufficient  to  say,  that  the 
phrase  ex  post  facto  law,  as  used  in  the 
constitution,  is  not  applicable  to  civil,  but 
only  to  criminal  and  penal  laws,  which  im- 
pose a  punishment  for  previous  acts  which 
were  not  punishable  at  all  when  committed, 
or  not  punishable  to  the  extent  or  in  the 
manner  prescribed.  So  that  ex  post  facto 
laws  relate  to  penal  and  criminal  proceed- 
ings which  inflict  punishment  or  forfeit- 
ures, and  not  to  civil  proceedings  which 
afifect  private    rights    retrospectively, 

10  *This  doctrine  has  been  solemnly 
settled  by  the  Supreme  court  in  nu- 
merous cases,  and  is  now  the  accepted  rule 
of  construction,  Calder  v.  Bull,  3  Dall.  R. 
386;  Watson  v.  Mercer,  8  Peters  R.  88,  110. 

The  other  provision  of  the  constitution 
relied  upon  is  that  which  prohibits  a  state 
from  passing  any  law  impairing  the  obli- 
gation of  a  contract.  It  seems  very  clear, 
however,  that  the  statute,  so  far  from 
invalidating  the  contract,  upholds  and  sus- 
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tains  it.  In  the  case  of  Satterlee  v.  Mat- 
thewson,  2  Peters  R.  380,  Mr.  Justice  Wash- 
ington, commenting  upon  an  act  of  the 
Pennsylvania  legislature  to  which  the  same 
objection  was  urged,  said:  **Now  this  law 
may  be  censured  as  an  unwise  and  unjust 
exercise  of  legislative  power,  as  retrospec- 
tive in  its  operation,  as  the  exercise  by  the 
legislature  of  judicial  functions,  and  as 
creating  a  contract  where  none  previously 
existed.  All  this  may  be  admitted,  but  the 
great  question  which  we  are  now  consider- 
ing is,  does  it  impair  the  obligation  of  a 
contract?  It  is  not  easy  to  perceive  how  a 
law  which  gives  validity  to  a  void  contract 
can  be  said  to  impair  the  obligation  of  that 
contract.  It  cannot  be  intended  that  to 
create  a  contract  between  the  parties  where 
none  existed,  and  to  impair  one,  mean  the 
same  thing.'' 

This  case,  and  indeed  all  the  cases,  estab- 
lish the  position  that  even  though  a  statute 
may  take  away  vested  rights  by  reason  of 
its  retrospective  operation,  it  cannot,  for 
that  reason  merely,  be  treated  as  repugnant 
to  any  provision  contained  in  the  constitu- 
tion of  the  United  States.  Charles  River 
Bridge  v.  Warren  Bridge,  11  Peters  R.  420. 
In  considering  this  question  then,  I  think 
we  may  safely  discard  from  our  view  the 
constitution  of  the  United  States. 

The  next  inquiry  is  as  to  the  con- 
11  stitution  of  Virginia.  *Is  the  statute 
in  contravention  of  any  of  its  provi- 
sions? I  do  not  understand  the  learned 
counsel  for  the  defendant  as  contending 
that  the  act  in  question  violates  any  specific 
provision  of  that  instrument.  His  proposi- 
tion is  substantially,  that  the  contract  here 
when  made  was  usurious  and  void;  and 
there  was  then  vested  in  the  defendant  a 
right  so  to  declare  it ;  that  by  the  statute 
now  under  consideration,  he  has  been  de- 
prived of  this  right;  that  a  law  which  thus 
takes  away  a  valuable  and  a  vested  right  is 
an  exercise  of  arbitrary  power,  unjust  in 
itself,  and  contrary  to  the  fundamental 
principles  of  the  social  compact. 

Now,  let  it  be  conceded  there  are  restric- 
tions upon  the  legislative  power  not  found 
expressly  enumerated  in  the  constitution ; 
that  a  law  may  not  infringe  upon  any 
specific  provision  of  that  instrument  and 
yet  it  may  involve  so  flagrant  an  abuse  of 
power  that  it  is  the  imperative  duty  of  the 
judiciary  to  interpose  and  arrest  its  execu- 
tion; still  it  must  be  also  conceded  that 
when  we  depart  from  the  express  limitations 
of  the  constitution,  and  venture  into  the 
vast  and  unexplored  region  of  implied  re- 
strictions, the  legislative  usurpation  ought 
to  be  very  clear,  palpable  and  oppressive  to 
justify  the  interposition  of  the  judiciary. 
All  admit  that  it  is  not  competent  for  the 
legislature  by  retroactive  laws  to  interfere 
with  vested  rights.  But  the  inquiry  still 
recurs,  what  are  these  vested  rights  that 
are  secure  against  legislative  invasion; 
that  the  legislature  has  the  constitutional 
power  to  pass  retrospective  laws,  laws 
affecting  vested  rights,  no  one  will  deny 
who  is  familiar  with    the    jurisprudence   of 


the  country.     According  to  Chancellor  Kent, 

statutes  which  go  to  confirm  existing  rights 

and  in  furtherance  of  the  remedy,  by 

12  curing  defects  *and  adding  to  the 
means  of  enforcing  existing  obliga- 
tions, have  been  held  clearly  valid,  when 
just  and  reasonable,  and  conducive  to  the 
general  welfare,  even  though  they  might 
in  some  degree  infringe  upon  vested  rights. 
1  Kent's  Com.,  page  456;  Underwood  v. 
Lilly,  10  Serg.  &  Rawle  101 ;  Tate  v.  Stooltz- 
foos,  16  id.  35;  Bleakney  v.  F.  and  M. 
Bank,  17  id.  64;  Hepburn  v.  Curts,  7  Watts 
R.  300 ;  Foster  v.  Essex  Bank,  16  Mass.  R. 
245 ;  Oriental  Bank  v.  Freeze,  18  Maine  R. 
109 ;  Townsend,  v.  Townsend,  Peck  (Tenn. ) 
R.  1;  Bell  v.  Perkins,  Peck's  R.  266;  State 
V.  Bermudez,  12  Louis.  R.  352;  Syracuse 
City  Bank  v.  Davis,  16  Barb.  R.  188 ;  Rich 
V.  Flanders,  39  N.  Hamp.  R.  304 ;  Schenley 
V.  Commonwealth,  36  Penn.  State  R.  29; 
Goshen  v.  Stonington,  4  Conn.  R.  209; 
Wilkinson  v.  Leland,  2  Peters  R.  627; 
Langdon  v.  Strong,  2  Verm.  R.  234;  Wat- 
son V.  Mercer,  8  Peters  R.  88. 

In  his  work  on  constitutional  limitation. 
Judge  Cooley  enumerates  a  number  of  ret- 
rospective statutes,  the  constitutionality  of 
which  is  almost  universally  conceded. 
Among  these  are  statutes  validating  ante- 
cedent illegal  marriages,  confirming  city 
ordinances  which  had  failed  to  take  effect 
for  want  of  registration,  and  by  reason  of 
such  confirmation  establishing  liens  for  tax 
assessment  upon  private  property,  statutes 
abolishing  penalties  and  forfeitures,  and 
taking  away  rights  of  appeal  in  pending 
cases;  all  of  which,  in  a  greater  or  less  de- 
gree, interfere  with  vested  rights.  After 
citing  these  and  other  illustrations  of  ret- 
rospective laws,  the  author  proceeds  as  fol- 
lows: **On  the  same  principle  legislative 
acts  validating  invalid  contracts  have  been 
sustained,  when  these  acts  go  no  farther 
than  to  bind  a  party  by  a  contract  which 
he  has  attempted  to  enter  into,  but  which 
was  invalid  by  reason  of  some  personal 

13  inability  on  his  part  to  make  *it,  or 
through  neglect  of  some  legal  form- 
ality, or  in  consequence  of  some  ingredient 
in  the  contract  forbidden  by  law,  the  ques- 
tion which  they  suggest  is  one  of  policy 
and  not  of  constitutional  power."  Cooley, 
373-'4. 

In  support  of  this  view  the  learned  author 
mentions  a  number  of  cases,  some  of  which 
I  shall  have  occasion  to  consider  in  the 
course  of  this  opinion.  One  of  the  most 
important  of  these  is  the  case  of  Curtis  v. 
Leavitt,  15  New  York  R.  1,  heretofore  men- 
tioned in  another  connection,  justly  cele- 
brated, not  only  for  the  variety  and  impor- 
tance of  the  questions  involved  and  the 
magnitude  of  the  subject  of  controversy, 
but  for  the  vast  ability  and  learning  em- 
ployed in  the  discussion  by  both  bench  and 
bar.  Mr.  Justice  Page  said  p.  229:  **The 
defence  of  usury  is  in  the  nature  of  a  pen- 
alty or  forfeiture,  and  may  at  any  time  be 
taken  away  by  the  legislature  in  respect  to 
previous  as  well  as  subsequent  contracts, 
without  trenching   upon  any  vested  rights. 
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A  proposition  that  a  party  can  have  a  vested 
rig-ht  in  enforcing  a  penalty  or  forfeiture, 
against  which  it  is  the  office  of  a  court  of 
equity  to  relieve,  is  a  legal  solecism.  Stat- 
utes of  usury  are  highly  penal  in  their 
character,  and  the  defence  of  usury  has  al- 
ways been  regarded  as  an  unconscientious 
defence,  and  has  never  received  the  favor 
of  either  courts  of  law  or  equity."  All  the 
judges  sitting,  seven  in  number,  concurred 
substantially  in  this  view.  Among  these 
were  Judges  Selden  and  Comstock,  univer- 
sally respected  for  their  soundness  of  judg- 
ment and  the  extent  and  variety  of  their 
legal  attainments.  The  former  said: 
* 'Usury  being  a  mere  statutory  defence,  not 
founded  upon  any  common  law  right,  either 
legal  or  equitable,  it  was  clearly  within  the 
power   of   the    legislature   to   take  it 

14  away."       See    also     Washburne    *v. 
Franklin,  13  Abbott  Prac.  R.  140,  and 

35  Barb.  R.  599. 

The  decisions  of  the  Ohio  courts  are  in 
entire  harmony  with  those  of  New  York.  I 
do  not  deem  it  necessary,  however,  to  do 
more  than  make  a  brief  reference  to  the 
case  of  Lewis,  trustee  v.  McElvin,  16  Ohio 
R.  347,  599.  It  seems  that  the  Mechanics 
and  Traders  Bank  of  Cincinnati  was  an 
unauthorized  banking  company,  and  all 
bills  and  notes  made  for  the  purpose  of 
being  discounted  there  were  declared  to  be 
unlawful  and  utterly  void.  The  bank 
transferred  all  its  assets  to  a  trustee,  in- 
cluding notes  discounted  there  in  violation 
of  law.  The  legislature  of  Ohio  passed  an 
act  authorizing  the  trustee  to  institute  suit 
upon  these  notes  in  his  own  name  against 
the  debtors ;  and  it  was  farther  provided  it 
should  not  be  lawful  for  the  debtors  to  set 
up  in  their  defence  that  these  notes  were 
void  on  account  of  being  in  violation  of 
any  statute  law  of  the  state,  or  on  account 
of  their  being  contrary  to  public  policy.  It 
was  objected  that  this  legislation  was  un- 
constitutional, inasmuch  as  the  effect  would 
be  to  give  validity  to  contracts  illegal  and 
void  under  laws  in  force  when  they  were 
made.  Hitchcock,  J.  speaking  for  the  court 
said:  *'I  can  never  consent  to  declare  an 
act  of  the  legislature  void  on  account  of 
violating  the  constitution,  unless  it  is  pal- 
pably both  against  the  letter  and  spirit  of 
that  instrument.  So  long  as  there  is  the 
least  doubt  upon  the  subject  the  law  must 
be  enforced.  Now  what  provision  of  the 
constitution  of  Ohio  is  violated  by  this  law? 
Certainly  it  violates  no  contract.  Its  very 
object  is,  that  the  contract  may  be  enforced. 
But  it  is  said  to  be  a  law  retrospective  in 
its  character.  I  find  nothing  in  the  consti- 
tution prohibiting  retrospective  laws. 

15  The  enactment  *of  ex  post  facto  laws 
is  prohibited,  not  retrospective.     Such 

laws  may  be  impolitic,  but  with  this  as  a 
judge  I  have  nothing  to  do.  This  law  in- 
terferes with  no  vested  rights.  It  merely 
compels  men  to  do  justice." 

The  case  of  Parmelee  v.  Lawrence,  de- 
cided by  the  Supreme  court  of  Illinois,  and 
reported  in  48  Illinois  R.  331,  the  case  of 
Andrews  v.  Russell,  7  Blackf .  R.  474,  decided 


by  the  Supreme  court  of  Indiana,  and  the 
case  of  Woodruff  v.  Scruggs,  27  Arkansas 
R.  26,  all  involved  the  constitutionality  of 
statutes  giving  validity  to  antecedent  usu- 
rious contracts.  In  each  case  the  enact- 
ment was  strongly  assailed  as  trenching 
upon  vested  rights,  and  in  each  case  its  va- 
lidity was  fully  sustained  by  the  court. 

The  decisions  of  the  Maryland  courts  ac- 
cord with  those  already  cited.  Baugher  v. 
Nelson,  9  Gill's  R.  299,  is  an  example.  In 
that  case  the  point  was  made  that  the  con- 
tract was  void  for  usury,  and  there  was 
vested  in  the  defendant  a  right  so  to  declare 
it.  Mr.  Justice  Martin,  in  answering  this 
objection,  said:  **When  vested  rights  are 
spoken  of  by  the  courts  as  being  guarded 
against  legislative  interference,  they  mean 
those  rights  to  which  a  party  may  adhere, 
and  upon  which  he  may  insist  without  vio- 
lating any  principles  of  sound  morality.  In 
the  language  of  Judge  Duncan,  in  Satterlee 
V.  Matthewson,  16  Serg.  &  Rawle  191,  there 
can  be  no  vested  right  to  do  wrong.  In  the 
nature  of  things  there  can  be  no  vested 
right  to  violate  a  moral  duty,  or  to  resist 
the  performance  of  a  moral  obligation." 
See  also  Nelson  v.  Hardesty,  1  Mary.  Ch. 
R.  56. 

The  Connecticut  decisions  proceed  upon 
the  same  ground.  In  Goshen  v.  Stonington, 
4  Conn.  R.  209,  Hosmer,  C.  J.  in  com- 
menting upon  a  statute  prohibiting 
16  *the  defense  of  usury  as  at^ainst  an- 
tecedent contracts,  said:  **It  was  no 
violation  of  the  constitution ;  it  was  not  a 
novelty,  such  exercises  of  power  having 
been  frequent,  and  the  subject  of  universal 
acquiescence;  and  no  injustice  can  arise 
from  having  given  legal  efficacy  to  volun- 
tary engagements,  and  from  accompanying 
them  with  the  consequences  they  always 
import. 

These  questions,  and  others  of  a  like 
character,  have  been  perhaps  more  carefully 
considered  and  of  tener  decided  by  the  courts 
of  Pennsylvania  than  in  any  other  state. 
In  a  long  train  of  decisions  pronounced  by 
the  ablest  jurists  of  that  state,  legislation 
of  this  kind  has  been  fully  sustained  as  in 
entire  conformity  with  both  federal  and 
state  constitutions.  I  refer  particularly  to 
the  cases  of  Hess  v.  Werts,  4  Serg.  &  Rawle 
356;  Satterlee  v.  Matthewson,  16  Serg.  & 
Rawle  169;  Bleakney  et  als.  v.  Farmers  & 
Mec.  Bank  of  Greencastle,  17  Serg.  &  Rawle 
64. 

To  these  cases  may  be  added  decisions  of 
the  Supreme  courts  of  New  Jersey,  Michi- 
gan and  Iowa.  These  decisions  do  not  in- 
volve the  precise  points  arising  in  the 
present  case ;  but  the  principles  they  an- 
nounce' apply  to  the  statute  in  question, 
and  fully  sustain  its  contstiutionality. 
State  V.  City  of  Newark,  3  Dutcher*s  R. 
186;  Gibson  v.  Hibbard,  13  Michigan  R. 
215;  Harris  V.  Rutledge,  19  Iowa  R.  389; 
State  V.  Squires,  26  Id.  340. 

It  thus  appears  that  the  constitutionality 
of  this  legislation,  or  legislation  of  a  like 
character,  has  been  affirmed  by  learned 
judges  and  commentators,    by  the  Supreme 
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courts  of  ten  states,  and  the  declared  will 
of  ten  legislatures,  besides  that  of  Virginia. 
Against  this  formidable  array  of  authorities 
what  have  we?  The  learned  counsel 
17  for  the  defendant  has*cited  a  number 
of  cases  supposed  to  give  countenance 
to  his  position ;  but  it  will  be  found  upon  a 
careful  examination  that  very  few  of  them 
have  any  direct  bearing  upon  the  point  in 
controversy  here.  The  New  York  decisions 
referred  to,  relate  principally  to  statutes 
affecting  the  vested  rights  of  husbands  in 
the  estates  of  their  wives.  They  do  not  in 
the  least  conflict  with  the  doctrines  laid 
down  in  Curtis  v.  Leavitt. 

The  cases  in  the  Supreme  court  of  the 
United  States  do  not  touch  the  point  under 
consideration.  The  only  province  of  that 
court  is  to  enquire  whether  the  statute  is  in 
conformity  with  the  constitution  of  the 
United  States.  If  it  is,  that  court  will  not 
pronounce  against  its  validity,  because  it 
is  repugnant  to  the  constitution  of  the 
state. 

The  cases  from  Massachusetts  and  Mis- 
sissippi upon  which  so  much  reliance  is 
placed,  were  decided  upon  statutes  which 
attempted  to  revive  certain  causes  of  action 
already  barred  by  limitation.  Lregislation 
of  this  kind  has  been  generally  considered 
an  unconstitutional  interference  with  vested 
rights.  The  reason  is  apparent  and  is  well 
understood.  The  statutes  of  limitation  are 
essentially  statutes  of  repose;  they  are 
founded  upon  the  idea  that  the  party  affected 
has  had  full  opportunity  to  try  his  right ; 
that  he  has  lost  it  by  his  own  conduct,  and 
he  has  thus  vested  in  his  adversary  a  right 
of  property  as  complete  and  perfect  as  if  be- 
stowed by  grant.  It  has  been  very  justly 
observed,  that  after  the  bar  is  complete, 
parties  are  justified  in  forbearing  to  take 
and  preserve  evidence,  and  to  retain  proofs 
and  vouchers,  as  they  otherwise  would ;  and 
they  feel  and  act  upon  the  conviction  that 
the  cause  of  action  is  at  an  end.  *'The  act 
of  limitations  is  therefore  a  law  of  pre- 
sumptions: it  presumes  evidence  from 
length  of  time  which  cannot  now  be 
18  produced;  payments  *which  cannot 
now  be  proved ;  releases  which  cannot 
now  be  shown."  Barton  lessee  v.  Shall, 
Peck  R.  215 ;  Wright  v.  Oakley,  5  Mete.  R. 
410. 

These  considerations  are  sufficient  to  show 
that  the  principles  which  apply  to  rights 
vested  by  reason  of  the  operation  of  the 
statutory  limitation  have  no  just  application 
to  laws  giving  effect  to  the  contract  of  par- 
ties affected  by  the  taint  of  usury.  We  are 
told,  however,  that  the  laws  in  force  when 
and  where  the  contract  is  made  enter  into 
and  constitute  a  part  of  it,  and  consequently 
the  legislature  is  not  authorized  so  to  cliange 
or  modify  those  laws  as  to  affect  rights 
vested  under  them.  This  is  a  very  just 
principle  in  some  cases.  But  it  does  not 
admit  of  universal  application.  No  one 
seriously  maintains  that  the  statutes  of 
limitation  in  force  when  a  contract  is  made, 
or  the  laws  authorizing  imprisonment  for 
debt  or  distress  for  rent,    constitute  a  part 


of  the  contract.  And  yet  they  confer  im- 
portant rights,  and  it  is  fairly  to  be  pre- 
sumed, in  many  cases,  parties  contract  with 
reference  to  them.  They  are,  however, 
often  changed  and  even  abolished  at  the 
pleasure  of  the  legislature,  without  a  ques- 
tion of  the  constitutional  power  to  affect 
existing  causes  of  action. 

The  cases  decided  by  the   Supreme  court 
of  the  United  States  to  which  reference  has 
been    made,    only   affirm   the  doctrine  that 
the  laws  in    existence   when   a   contract  is 
made  so  far  enter    into  and  become  a  part 
of  it  that  they   cannot   be  changed  or  abol- 
ished to  the  extent   of  depriving  a  party  of 
all  remedy  to  enforce  the  contract.     This  is 
a    well   established    principle,    universally 
recognized  by  the  courts.     It  proceeds  upon 
the  obvious  ground  that   to  take  away  the 
remedy  entirely  is,  in  effect,   to   impair  the 
obligation  of  the  contract.     To  impair 
19        the   obligation   of   a  contract  is  *one 
thing;  to  afford  a  remedy  for  enforc- 
ing   it,  where    none  previously  existed,    is 
another  and  very  different  thing.     In  Sedg- 
wick's Treatise  on  Constitutional  I/aw,  page 
406, it  is  laid  down  that  the  legislature  is  com- 
petent to  give  a  statute  a  retrospective  oper- 
ation   unless    it    violates   that  provision  of 
the  federal  constitution   relating  to  ex  post 
facto  laws  and  the  obligation  of  contracts, 
or  unless  it  is  repugnant   to  some  express 
provision  of  the  state   constitution,    or   un- 
less it  interferes  with  vested  rights  of  prop- 
erty, so  as  not  to  come   within   the    proper 
limits  of  the  law-making  power.     Independ- 
ently of  these  exceptions,  retrospective  laws 
are  within  the  scope   of   the  legislative  au- 
thority, and  the  judiciary  will  not  interfere 
with  them.     Now,  it  is  very  clear  that  stat- 
utes  taking  away  the  defense   of  usury  as 
against  antecedent    contracts    are    not    in- 
cluded in  either  of  the  exceptions  mentioned. 
As  has  already  been   seen,    they   do  not  in- 
fringe upon  the   federal   constitution,    they 
certainly  do  not   violate  any  express  provi- 
sion   of   the    state    constitution,    and  it  is 
equally  clear  they  do  not  interfere  with  any 
vested  right  of  property. 

The  usury  laws  are  founded  upon  consid- 
erations of  public  policy.  They  are  modified, 
from  time  to  time,  and  even  abolished,  as 
the  popular  sentiment  may  dictate,  or  the 
public  interest  require.  In  Virginia,  these 
laws  have  undergone  frequent  changes  in 
the  last  few  years.  In  other  states,  parties 
are  left  free  to  regulate  the  subject  at  their 
discretion,  with  a  statute  fixing  the  rate  of 
interest  in  the  absence  of  any  express 
agreement.  If  no  laws  upon  the  subject 
existed,  no  one  questions  that  any  rate 
agreed  upon  by  the  parties  would  be  lawful 
and  enforced  by   the   courts.     The   statutes 

upon    this    subject    are    regarded    as 
20        purely  remedial,    and   subject  *to  the 

modification  and  control  of  the  legis- 
lative department,  even  as  applied  to  past 
transactions.  This  is  the  view  of  the  courts 
and  legislatures,  not  only  in  modem  times, 
but  seems  also  to  have  prevailed  in  the  ear- 
lier history  of  the  state.  By  the  act  of  1734, 
usurious  contracts  made  previous  to  the  1st 
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of  November,  1734,  were  legalized  to  the 
point  of  principal  and  lawful  extent.  We 
have  no  means  of  ascertaining*  whether  the 
constitutionality  of  this  statute  was  ever 
called  in  question.  The  presumption  is  that 
it  was  not,  as  the  legislature  fourteen  years 
after,  in  1748,  re-enacted  identically  the 
same  provision. 

Now  it  is  very  clear  that  the  contract 
being  an  entire  thing,  the  promise  of  the 
debtor  to  pay  the  principal  •  and  lawful  in- 
terest cannot  be  separated  from  the  promise 
to  pay  the  usurious  premium.  In  either 
case  the  promise  is  utterly  void.  If,  there- 
fore, the  legislature  may  legalize  the  con- 
tract as  to  the  principal  and  lawful  interest, 
it  may  legalize  it  as  to  the  excess.  If  it 
may  takt-  away  the  defense  of  usury  as  to 
part,  it  may  do  so  as  to  the  entire  contract. 
Courts  of  equity  effect  substantially  the 
same  results  contemplated  by  these  early 
statutes,  in  requiring  the  payment  of  the 
principal  and  lawful  interest  as  a  condition 
of  relief;  and  this  too  in  direct  opposition 
to  the  statute  forfeiting  the  entire  debt. 
Indeed  the  charge  is  sometimes  made  that 
the  equity  courts  repeal  the  statutes  prohib- 
iting usury.  May  not  the  law-making 
power  apply  the  same  rule  to  the  common 
law  courts;  may  it  not  clothe  these  courts 
w^ith  like  jurisdiction  and  authority  to  ad- 
minister relief  in  the  mode  exercised  by  the 
equity  courts?  If  indeed  it  may  prescribe 
that  the  defense  of  usury  shall  be 
21  taken  away  as  to  *^the  principal  and 
lawful  interest,  it  may  declare  that 
the  defense  shall  not  be  made  at  all. 

Under  one  section  of  the  statute  prohibit- 
ing usury,  if  the  borrower  exhibits  his  bill 
and  calls  for  discovery,  he  is  relieved  upon 
the  payment  of  the  principal  without  inter- 
est. If  he  does  not  seek  a  discovery,  but 
asks  for  an  injunction  to  prevent  a  sale  of 
property,  and  is  full-handed  with  proof,  he 
is  released  from  the  payment  of  both  prin- 
cipal and  interest.  There  can  be  no  ques- 
tion, I  imagine,  but  that  this  relief  may  be 
varied  at  the  pleasure  of  the  legislature, 
and  that  it  may  be  applied  alike  to  anteced- 
ent and  to  subsequent  transactions.  The 
statutes  against  usury  are  regarded  in  Vir- 
ginia as  highly  penal  in  their  character. 
In  Brockenbrough's  ex'ors  v.  Spindle's 
adm'ors,  17  Gratt.  21,  32,  the  president  of 
this  court  said :  *  *  However  small  the  amount 
of  usurious  interest  contracted  for,  and 
however  large  the  amount  of  money  loaned, 
the  contract  is  declared  void,  and  the  lender 
forfeits  the  whole  amount  of  the  debt  and. 
interest. ' ' 

In  Crenshaw's  adm'or  v.  Clark,  5  Lreigh 
65,  72,  Judge  Carr  speaks  of  the  loss  of  the 
debt  as  a  severe  i>enalty,  not  to  be  inflicted 
without  clear  and  strong  proof.  And  in 
the  same  case  Judge  Tucker  said:  **The  de- 
fense goes  not  merely  to  absolve  the  debtor 
from  usurious  gain,  but  to  vacate  the  con- 
tract and  to  annihilate  the  debt,  to  take 
from  the  usurer  his  just  principal  and  in- 
terest, and  put  it  in  the  coffers  of  the  debtor 
to  whom  it  does  not  f aiily  belong. '  * 

These  citations  sufficiently  show  the  light 


in  which  the  defense  of  usury  has  been  re- 
garded in  Virginia,  and  that  the  loss  of  the 
debt  under  that  defense  is  treated  as  a  for- 
feiture imposed  by  the  stern  mandates  of 
the  statute. 

22  *There  may  be  cases,  but  I  have  not 
seen  them — certainly  no  well  consid- 
ered case — in  which  it  has  been  held  that  a 
party  can  have  a  vested  right  to  a  forfei- 
ture, contrary  to  the  express  terms  of  the 
contract,  even  where  the  forfeiture  results 
from  a  violation  of  an  agreement.  Courts 
of  equity  often  relieve  against  it  upon  the 
application  of  the  debtor.  This  is  a  favor- 
ite branch  of  equitable  jurisdiction.  It  is 
founded  upon  the  idea  that  although  the 
legal  right  to  the  forfeiture  is  complete,  the 
creditor  shall  not  be  permitted  to  avail  him- 
self of  it  for  the  purposes  of  injustice  and 
oppression.  This  is  certainly  an  interfer- 
ence with  vested  rights;  but  they  are  not 
of  such  a  character  as  are  deemed  secure 
against  legislative  or  judicial  action.  In 
the  language  of  the  Supreme  Court  of  New 
Jersey,  *  ^Courts  do  not  regard  rights  as 
vested  contrary  to  the  justice  and  equity  of 
the  case." 

In  the  case  of  Foster  and  others  v.  Essex 
Bank,  16  Mass.  R.  245,  it  was  urged  that  a 
statute  giving  a  right  of  action  against 
certain  debtors,  which  had  been  lost  by  the 
expiration  of  the  bank  charter,  was  retro- 
spective and  void.  Parker,  J.,  said:  **The 
statute  does  not  interfere  with  any  of  the 
privileges  secured  by  the  charter,  unless  it 
be  considered  a  privilege  to  be  secured  from 
the  payment  of  debts  or  the  performance  of 
contracts;  and  this  is  a  kind  of  privilege 
which  we  imagine  the  constitution  was  not 
intended  to  secure.  The  truth  is,  there  is 
no  such  thing  as  a  vested  right  to  do 
wrong. '  * 

Unless  we  suppose  it  is  the  deliberate  pur- 
pose of  the  debtor  when  he  borrows  the 
money  never  to  return  it,  the  only  effect  of 
the  statute  is  to  compel  him  to  do  what  he 
intended  and  agreed  to  do  at  the  time  of 
entering  into  the  contract.  It  is  a  legis- 
lative declaration  that  the  forfeiture 
shall  not  be  enforced.     It   leaves   the 

23  *con tract  to  be  executed   according  to 
its  terms   and    the   original  intention 

of  the  parties.  It  violates  no  vested  right, 
unless  it  can  be  considered  a  vested  right 
of  the  loaner  to  vacate  his  contract  and 
annihilate  his  debt.  Clearly  this  is  not  the 
kind  of  right  the  constitution  was  designed 
to  protect. 

This  conclusion  would  not  be  varied  in 
the  slightest  degree  by  the  passage  of  the 
legislative  act  after  the  institution  of  the 
suit.  It  might  be  argued,  with  some  degree 
of  plausibility,  that  the  plaintiff,  having 
brought  his  suit,  thereby  acquires  rights 
which  cannot  be  affected  by  subsequent 
legislation ;  but  it  is  difficult  to  perceive  in 
what  way  an  action  against  a  party  can 
confer  upon  him  rights  he  did  not  posses^ 
independently  of  such  action.  If  the  right 
to  rely  upon  the  defense  of  usury  is  not  in 
the  nature  of  a  vested  constitutional  right, 
secure  against  legislative  invasion,  the  law- 
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making'  power  may  certainly  take  away  the 
privilege  at  any  time  before  its  actual  ex- 
ercise by  the  defendant. 

Upon  this  point  the  authorities  are  abun- 
dant and  generally  uniform.  I  do  not  deem 
it  necessary  to  do  more  than  refer  to  a  few 
of  the  most  important.  Butler  v.  Palmer, 
1  Hill's  R.  324,  330;  Stoever  v.  Immell,  1 
Watts'  R.  258;  Curtis  v.  Leavitt,  IS  New 
York  R.  1 ;  Satterlee  v.  Matthewson,  16 
Serg.  &  Rawle  R.  169;  Sedgwick  on  Con. 
I^aw  412. 

It  has  been  very  strongly  argued  that  this 
law  involves  the  exercise  of  judicial  func- 
tions by  the  legislature.  This  objection 
was  suggested  in  some  of  the  cases  hereto- 
fore mentioned.  In  others  it  was  not  even 
alluded  to.  In  none  of  them  does  it  seem 
to  have  received  much  attention,  or  to  have 
been  considered  as  entitled  to  much  weight. 
The  case  of  GriflBn's  ex' or  v.  Cun- 
24  ningham,  20  Gratt.  *31,  is,  however, 
principally  relied  on  in  support  of  the 
objection.  In  that  case  a  majority  of  this 
court  held  that  an  act  of  the  legislature  au- 
thorising a  review,  after  the  term  was 
ended,  of  the  decrees  and  judgments  ren- 
dered by  the  Court  of  Appeals,  which  sat 
here  before  the  organization  of  the  present 
government,  was  in  the  nature  of  a  judicial 
act,  and  was  therefore  void.  This  decision 
was  based  upon  the  obvious  ground,  that  a 
statute  which  vacates  decrees  and  judg- 
ments, grants  new  trials,  or  authorizes  re- 
hearings,  is  essentially  judicial  in  its 
character.  Such  an  act  is  the  very  essence 
of  judicial  power,  and  an  invasion  of  the 
judicial  department. 

This  simple  statement  demonstrates  that 
the  reasoning  advanced,  and  the  doctrines 
asserted  in  Griffin  v.  Cunningham,  have  no 
application  to  the  subject  under  considera- 
tion. It  is  proper  to  add,  that  two  of  the 
judges,  Moncure  and  Anderson,  did  not 
concur  with  the  majority  in  that  case. 
They  were  of  opinion  that  the  statute  was 
in  every  view  constitutional  and  valid. 

All  will  concede  that  the  line  which  sepa- 
rates judicial  from  legislative  functions,  is, 
in  many  cases,  shadowy  and  indistinct,  so 
that  it  is  often  a  matter  of  real  difficulty  to 
determine  within  which  of  the  two  classes 
a  particular  subject  falls. 

Statutes  aifecting  limitation  of  actions, 
statutes  relating  to  frauds  and  perjuries,  to 
the  admission  of  parol  and  written  evidence, 
statutes  relating  to  the  registration  of  deeds, 
legalizing  judicial  proceedings,  validating 
defective  marriages,  and  a  multitude  of 
others,  apply  to  the  transactions  and  agree- 
ments of  parties  rules  of  decision  wholly 
different  from  that  which  prevailed  when 
the  transactions  occurred  or  the  agreement 
was  made.  And  yet  these  statutes 
25  have  *been  fully  sustained  as  clearly 
within  the  constitutional  competency 
of  the  law-making  department. 
.  The  courts  of  Pennsylvania  decided  that 
the  relation  of  landlord  and  tenant  could 
not  exist  in  that  state  under  a  Connecticut 
title.  The  legislature  of  that  state  then 
passed  an  act  which  provided  that  such  re- 


lation shall  exist  and  be  effectual  on  the 
trial  of  cases  then  pending^  or  thereafter 
instituted.  This  act  was  fully  sustained 
by  both  state  and  federal  courts,  and  was 
actually  applied  to  suits  or  a  suit  broug^ht 
before  its  enactment.  Judge  Cooley  ex- 
presses the  opinion,  that  as  the  purpose  and 
intent  of  the  act  was  to  remove  from  con- 
tracts which  parties  had  made,  a  legal  im- 
pediment to  their  enforcement,  there  would 
seem  to  be  no  doubt,  in  the  ligrht  of  the 
authorities,  that  the  conqlusion  reached  was 
the  only  just  and  proper  one.  Satterlee  v. 
Matthewson,  16  Serg.  &  Rawle  169. 

That  case  goes  much  farther  than  is  nec- 
essary for  the  purposes  of  this.  There  the 
statute  was  intended  to  apply  only  to  a  few 
cases ;  here  it  is  general  in  its  character — 
applicable  to  all  the  contracts  of  corpora- 
tions made  before  or  after  the  date  of  the 
act.  A  law  which  prescribes  a  general  rule 
for  the  adjudication  of  all  contracts  of  a 
certain  character,  may,  in  its  retrospective 
feature,  affect  vested  rights;  but  clearly  it 
does  not  involve  the  exercise  of  judicial 
functions. 

It  only  remains  to  consider,  very  briefly, 
one  other  objection    urg^ed    by    the  learned 
counsel  for  the   defendant.     It  is  said  that 
the  law  does  gross  injustice   to   the  defend- 
ant.    I  must  confess  it  does  not  so  appear 
to  me.     None  of  those  considerations  which 
prompt  the  legislature   to   interpose  for  the 
security  of  the  needy  debtor  against  the  ex- 
actions of  the  usurer  apply  to  corporations. 
As  a  general  rule,  they  sell  their  bonds 
26        *in  the   public   market,    for  the  best 
price   such   securities   will  command. 
In  such  case  there  is  no  demand  for  an  usu- 
rious premium,  and  no  intention  to  commit 
usury ;  but  a  fair  contract  of  purchase  and 
sale  upon  terms  believed  by  both  parties  to 
be  just  and  legal.     Such  securities  are  often 
sought  for  as  safe,  judicious  and  permanent 
investments,    under    the    sanction    of    the 
courts.      In    this    way    the    resources    and 
means  of  the  corporate   authorities   are   in- 
creased, the  burdens   of  excessive  taxation 
avoided,  and  the   health,    the   comfort   and 
prosperity  of  the  inhabitants  of  towns  and 
cities  promoted  and  extended  by  the  estab- 
lishment   of    useful    institutions,    valuable 
works  of  public  improvement  and  the  bless- 
ings of  good  government.     These  consider- 
ations are  sufficient  to  show  that  the  defense 
of  usury   by   corporate  bodies  is  not  in  ac- 
cordance with  the   dictates   of  justice  or  an 
enlightened  public   policy.     The  legislature 
might,  therefore,  well  provide  that  no  such 
defense  should  be  interposed   in  any  action 
^against    them.      The    constitutional    power 
being    conceded,    there    is   no  valid  reason 
why  the  prohibition  should  not  extend  alike 
to    antecedent    and    subsequent    contracts. 
But  if  I  am   mistaken    in    this   view,  it  is 
very  clear  that  the  injustice   or  impolicy  of 
a  law  is  not  a  matter   for  judicial  consider- 
ation.    In    no  case   can   the  sanctity,    the 
honesty  and  the   wisdom  of  the  legislature 
become   questions   of   judicial   cognizance. 
We  must  take   the    law  as   we  find  it.     We 
must  treat   it    as   having  been  deliberately 
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considered  by  the  legislature;  all  its  provi- 
sions, as  it  respects  their  constitutionality 
and  expediency,  thoroughly  examined  and 
understood,  and  finally  receiving  the  en- 
lightened approval  of  the  executive. 
27  Thus  regarding  it,  we  can  *arrest  the 
execution  of  the  law  only  upon  a  clear 
conviction  that  the  legislature  has  trans- 
cended its  constitutional  limits  in  the  en- 
actment. Entertaining  no  such  conviction 
in  this  case,  we  are  constrained  to  affirm 
the  judgment  of  the  Circuit  court. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Judgment  affirmed. 
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L  DEFINITION  AND  CREATION. 

A  municipal  corporation,  in  its  strict  and  proper 
sense,  is  tlie  lN>dy  politic  and  corporate  constituted 
by  tlie  incorporation  of  the  inhabitants  of  a  city  or 
town  for  tlie  purposes  of  local  ffovernment  thereof. 
I  Dillon's  Municipal  Corp.  (4th  Ed.)  S  19. 

In  Virsrlnla  and  West  Virginia,  municipal  corpora- 
tions are  created  and  organized  only  under  special 
legislative  enactments,  which  constitute  their  char- 
ters.    15  Am.  &  Eng.  Enc.  Law  OGO. 

In  Bro-WTi  v.  Gates,  Treasurer,  etc,  16  W.  Va.  181,  it 
was  tield  that  the  city  government,  is  not  the 
corporation. 

**City" — Construction  •!  Statatcs.— In  Roche  v. 
Jones,  87  Va.  484,  12  S.  E.  Bep.  965,  section  1016.  Va. 
Code  1887.  is  held  not  to  apply  to  a  town  having  less 
than  5,000  inhabitants,  and  no  corporation  court. 


notwithstanding  Code.  S  5.  ch.  16,  provides  that  the 
word  "city"  shall  be  construed  to  mean  a  town  of 
&,000  population  and  a  corporation  court. 

II.  RIGHTS  AND  POWERS. 

A.  In  Oeneral.— A  municipal  corporation  has  only 
such  powers  as  are  conferred  upon  it,  by  the  legis- 
lature, in  its  charter;  or  more  specifically,  as  said 
by  the  court  In  Duncan  v.  City  of  Lynchburg.  98  Va. 
— .  84  S.  E.  Rep.  964:  "It  is  the  settled  law  of  this 
state  that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  none  others: 
first,  those  granted  In  express  words:  second,  those 
necessarily  or  fairly  implied,  or  incident  to  the 
powers  expressly  granted;  third,  those  essential  to 
the  declared  objects  and  purposes  of  the  corpora- 
tion,—not  simply  convenient,  but  indispensable." 
See  also.  Lynchburg,  etc.,  Co.  v.  Dameron,  95  Va.  645, 
28  S.  E.  Rep.  951;  Wallace  v.  Richmond,  94  Va.  804,  26 
S.  £.  Rep.  586:  Winchester  v.  Redmond,  98  Va.  711, 
25  S.  E.  Rep.  1001 :  Whiting  v.  West  Point,  88  Va.  905, 14 
S.  E.  Rep.  696;  Roper  v.  McWhorter,  77  Va.  214;  Dan- 
ville V.  Shelton.  76  Va.  325;  Charleston  v.  Reed,  27 
W.  Va.  681:  Peters  v.  City  of  Lynchburg,  76  Va.  927; 
Kirkham  v.  Russell,  76  Va.  966. 

As  said  by  the  court  In  Ould  v.  City  of  Richmond, 
28  GratL  407:  "The  powers  of  public  corporations 
are  either  express,  implied,  or  incidental.  And  ex- 
cept as  to  such  powers  as  are  Incidental,  the  charter 
Itself,  or  the  general  law  under  which  they  exist, 
is  the  measure  of  the  authority  to  be  exercised. 
They  have  no  Inherent  Jurisdiction,  like  the  state, 
to. make  laws,  or  adopt  regulations  of  government. 
They  are  governments  of  enumerated  powers,  act- 
ing by  a  delegated  authority ;  so  that  while  the 
state  legislature  may  exercise  such  powers  of  gov- 
ernment,  within  the  description  of  legislative  power, 
as  are  not  expressly  or  impliedly  prohibited,  the 
local  authorities  can  exercise  those  only  which  are 
expressly  or  impliedly  conferred,  and  such  as  are 
incidental,  subject  to  such  regulations  and  restric- 
tions as  are  annexed  to  the  grant." 

The  exercise  of  chartered  functions  in  a  mode 
different  from  that  prescribed  is  a  want  of  power 
on  the  subject.  Page  v.  Belvln,  88  Va.  985,  14  S.  E. 
Rep.  848. 

Cootract^-Llmlted  Powers— Acts  Ultra  Vires.— All 
persons  contracting  with  a  municipal  corporation 
must,  at  their  peril,  inquire  into  the  power  of  the 
corporation  or  its  officers  to  make  the  contract. 
A  contract  beyond  the  scope  of  the  corporate  powers 
is  void.  City  of  Winchester  v.  Redmond,  98  Va.  711, 
25  S.  E.  Rep.  1001. 

Grant  of  Franchise  to  Street-Car  Company— Validity 
—Constitutional  Law.- Under  the  general  statute  law 
of  West  Virginia  governing  cities  and  towns,  a 
grant  by  a  municipal  corporation  of  the  privilege, 
not  exclusive,  of  occupying  its  streets  for  the 
conveyance  of  electricity  for  public  use  therein, 
confers  a  valid  franchise,  and  is  a  contract 
protected  by  the  provisions  in  state  and  fed- 
eral constitutions  prohibiting  the  passage  of  any 
law  impairing  the  obligations  of  contracts.  (The 
question  of  the  reasonableness  of  the  term  of  such 
grant  not  considered.)  Clarksburg  Electric  Light 
Co.  V.  City  of  Clarksburg  tt  al.  (W.  Va.).  85  S.  E.  Rep. 

QQi 

Grant  of  Exclusive  Franchise— Validity.— The  coun- 
cil of  the  town  of  Clarksburg  in  1887  had  no  power, 
either  under  its  charter  or  under  the  general  stat- 
ute law  governing  towns  and  cities,  to  grant  an 
exclusive  franchise  for  20  years  to  a  private  corpo- 
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ration  to  use  its  streets  for  the  conveyance  of  elec- 
tricity for  public  use  in  the  city.  Such  exclusive 
firrant  does  not  prevent  the  town  from  Grrantinsr  to 
another  corporation,  within  said  term,  the  privtlesre 
to  occupy  its  streetsifor  the  same  purpose.  Such  ex- 
clusive Grrant,  beinsr  void,  is  not  a  valid  contract 
protected  by  the  provisions  in  the  federal  or  state 
constitutions  forbiddin^r  the  passage  of  any  law 
impairing  the  obligations  of  contracts.  Clarksburff 
Electric  lAght  Co.  v.  City  of  Clarksburg  et  al.  (W. 
Va.).  85  S.  E.  Rep.  004. 

The  Grrant  by  a  city  to  a  sras  company  of  the  ex- 
clusive privtlesre  of  llfirhtinsr  the  city  with  eras  does 
not  deprive  the  city  of  the  power  to  contract  with  an 
electric-liffht  company  for  liffhtinff  the  city  with 
electric  lisrhts.  Parkersburg-  Oas  Co.  v.  City  of 
Parkersburff  et  €U.»  80  W.  Va.  48&,  4  S.  E.  Rep.  660. 

Orant  of  PranchiM  to  Unonr«ilzed  Corporation- 
Validity.— The  srrant  by  a  city  or  town  to  an  intended 
corporation  of  a  franchise  to  use  its  streets  for  the 
conveyance  of  electricity  for  public  use  in  the  town 
or  city  is  valid,  thouffh  at  its  date  the  corporation  is 
not  chartered,  but  is  later  chartered,  and  accepts 
the  Grant.  Clarksburg  Electric  LiGTht  Co.  v.  City  of 
ClarksburGT  et  al.  (W.  Va.),  85  S.  E.  Rep.  004. 

Power  to  Become  Surety,  Ouarantor  or  Bndoraer.— 
The  power  conferred  on  a  city  to  acquire  suitable 
works  and  machinery  for  the  sreneration  of  electric- 
ity for  the  use  of  the  city  and  its  inhabitants,  and  to 
do  all  things  necessary  or  proper  to  carry  into  effect 
the  powers  conferred  does  not  authorize  the  city  to 
guarantee  the  bonds  of  another  corporation,  in  which 
it  has  no  interest,  to  enable  it  to  furnish  electric 
liGThts  to  the  city  and  its  inhabitants.  Lynchburg-  & 
Rivermont  Street  Railway  Co.  v.  Dameron,  05  Va. 
545,  88  S.  E.  Rep.  051. 

Power  to  Abate  Nuisances.— The  sreneral  powers  of 
a  municipal  corporation  to  abate  nuisances  cannot 
authorize  the  extra-judicial  condemnation  and 
destruction  of  that  as  a  nuisance  which  is  not  such. 
A  municipal  corporation  has  no  authority  to  destroy 
a  buildinsr  which  is  private  property,  and  a  nuisance 
only  because  of  the  uses  to  which  it  is  devoted. 
Bristol  Door  &  Lumber  Co.  v.  City  of  Bristol  (Va.), 
2Mun.  Corp.  Cas.  548,  and  note. 

Any  unauthorized  obstruction  of  such  hisrhway, 
is  an  indictable  nuisance.  And  when  a  municipal- 
ity has  control  of  its  streets,  it  may  proceed  in  its 
corporate  name  to  prevent  or  remove  obstructions 
therein  by  judicial  proceedings.  Yates  v.  Town  of 
Warrenton,  84  Va.  837,  4S.  E.  Rep.  818. 

A  merry-go-round,  run  by  a  steam  engine,  the 
whistle  of  which  blew  every  few  minutes,  accom- 
panied by  a  band,  and  attended  by  a  large,  noisy, 
and  boisterous  crowd  till  after  10  at  night,  disturb- 
ing- some  of  the  people  livinGr  near  by  it,  is  such  a 
nuisance  as  a  town  council  has  power  to  abate, 
after  proper  investigation,  under  Code,  c.  47,  S  28. 
Town  of  Davis  v.  Davis,  40  W.  Va.  464.  21  S.  E.  Rep. 
006. 

Change  of  Boundary— Statute.— The  duty  of  a  town 
council  under  section  48,  c.  47,  Code  1801,  to  submit 
the  question  of  a  change  of  boundary  to  a  vote, 
is  mandatory,  not  ministerial  or  discretionary,  if 
such  petitions  as  it  prescribes  are  presented.  Shank 
V.  Town  of  Ravenswood,  48  W.  Va.  243,  27  S.  E.  Rep. 


In  Wade  v.  Richmond,  18  Gratt  588,  it  was  held 
that  a  statute  changing  the  boundaries  of  a  munici- 
pality is  not  unconstitutional,  and  the  lecrislature 
having  the  authority  to  extend  the  boundaries  of  a 
city,  the  Justice  of  expediency  of  it  is  not  a  question 


of  which  the  courts  can  take  Jurisdiction.  See  also. 
Board  of  Education  v.  Board  of  Education,  80  'W. 
Va.  424,  4  S.  £.  Rep.  640. 

Rewards  for  Apprehending  Criminals.— The  city  of 
Winchester  has  no  power,  either  under  its  charter 
or  the  greneral  laws  of  the  state,  to  offer  a  reward 
for  the  detection,  apprehension,  or  conviction  of 
offenders  ag-ainst  the  criminal  laws  of  the  state. 
The  provision  of  section  0  of  the  charter  authorlz- 
id)r  the  council  "to  do  all  such  thing-s  as  it  may  deem 
proper  for  the  prosperity,  quiet,  and  good  order  of 
the  city"  is  to  be  confined,  in  its  exercise,  to  tlie 
ordinary  objects  and  purposes  of  municipal  cor- 
porations, and  not  extended  to  matters  which  are 
common  to  the  state,  and  affect  its  people  at  lar^e. 
Municipal  corporations  are  not  created  to  execute 
the  criminal  laws  of  the  state,  but  to  regulate  and 
administer  the  local  and  Internal  concerns  of  the 
people  of  the  particular  locality.  City  of  Winchester 
V.  Redmond,  08  Va.  711,  25  S.  E.  Rep.  1001. 

Rights  as  Proprietor  of  Water  Lots.— The  city  of 
Norfolk  is  the  owner  of  the  Ground  which  she  has 
not  disposed  of,  covered  by  water,  lying  between 
Parker  street  and  the  portwar den's  line,  both  as 
riparian  proprietor  and  as  having  had  long-  posses- 
sion thereof;  and  the  city  may  maintain  an  action 
of  unlawful  entry  and  detainer,  against  any  in- 
truder upon  said  water  lots.  Norfolk  City  v.  Cooke. 
27  Gratt  490. 

Orant  of  Land  to  Municipality— Conditions  in  Deed.— 

In  BoUiuGT  V.  Mayor,  etc.,  of  PetersburGT,  8Leig-h  884.  a 
person  Grranted  land  to  a  town  corporation.  havinGT 
power  to  purchase  and  hold  land  "for  the  use  of  the 
town,  for  the  purposes  after  mentioned  in  the 
deed.'*  The  deed  recited  that  the  Grrant  was  in  con- 
sideration of  the  courthouse  and  Jail  havinfir  been 
built  thereupon,  and  also  In  consideration  that  such 
buildinGTs,  and  the  Judiciary  proceedings  of  the  town 
should  be  continued  and  held  on  the  premises,  with 
covenant  of  quiet  enjoyment,  so  long  as  the  Judi- 
ciary proceedings  should  be  held  thereon,  with  a 
proviso,  that  if  they  should  ever  be  discontinued, 
the  land  shall  revest  in  the  Grrantor.  The  court- 
house and  Jail  and  the  Judiciary  proceedings  were 
continued,  maintained,  and  had  on  the  land,  but  the 
town  erected  other  buUdinGTS  on  the  land  also,  which 
were  rented  to  individuals.  Held^  that  such  use  of 
the  land  was  competent  to  the  town,  and  that  the 
Grrantor  had  no  riffht  to  interfere. 

Establishment  of  Hospital— Retrospective  LtgMm'^ 
tlon.— In  Richmond  v.  Henrico  Co..  88  Va.  904.  8  S.  E. 
Rep.  26,  the  city  of  Richmond  purchased  land  outside 
of  its  corporate  limits,  and  in  an  adJoininGT  county, 
to  use  as  the  site  of  a  small-pox  hospital,  in  lawful 
pursuance  of  a  Greneral  statute  authorizing-  the 
establishment  of  hospitals.  Before  the  city  could 
use  the  property  for  which  it  was  purchased,  and  a 
few  days  afterwards,  the  leGTlslature  enacted  an 
amendment  to  the  law  providinfir  that  cities  locating: 
hospitals  outside  of  their  corporate  limits  must  first 
obtain  the  consent  of  the  county  court  and  board  of 
supervisors.  Held,  that  the  purchase  of  the  land  by 
the  city  was  such  an  establishment  of  the  hospital 
on  the  site  in  question;  that  the  city  can  use  the 
property  for  such  purpose  without  hinderance,  not- 
withstanding- the  enactment  of  the  amendment 

Delegation  of  Powers.— Under  the  provision  of  the 
charter  authorizingr  the  council  to  prescribe  the 
width  of  the  sidewalks,  such  power  cannot  be  dele- 
Grated  to  the  street  committee  and  city  engineer. 
McCrowell  v.  City  of  Bristol  et  al.,  80  Va.  668,  16  S.  E. 
Rep.  807. 
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In  Green  v.  Ward,  82  Va.  384,  It  was  held  that  by  ite 
charter  the  city  council  of  Alexandria  is  empowered 
to  have  work,  for  which  an  assessment  is  made, 
done  nnder  the  direction  of  a  body  known  as  the 
board  of  public  works,  created  by  the  city  council. 

B.  Acquisition  of  Proporty. 
I.  Dedkatlon. 

Definition— How  Made— Condoslveness  of.— Dedica- 
tion is  an  appropriation  of  land  by  its  owner  for  the 
use  of  the  public.  It  is  not  within  the  statute  of 
fraud  and  need  not  be  by  deed  or  other  writinsr,  but 
may  be  effectually  done  by  verbal  declaration.  It 
may  also  be  either  express  or  implied,  and  will  be 
Implied  from  lonff  use  by  the  public  of  the  land 
claimed  to  be  dedicated.  The  intent  is  the  vital 
principle,  and  dedication  may  be  made  in  every 
conceivable  way  that  such  Intention  may  be  mani- 
fested. When  such  Intention  has  been  unequivo- 
cally manifested,  and  there  has  been  an  acceptance 
by  competent  authority,  or  such  longr  use  by  the 
public  as  to  render  Its  reclamation  unjust  and  Im- 
proper, the  dedication  is  complete;  and  when  com- 
plete it  is  irrevocable.  Buntln  v.  City  of  Danville, 
08  Va.  aoo.  24  S.  £.  Rep.  880. 

Acceptance— Revocation  of  Dedication.— Although 
there  may  have  been  a  sufficient  dedication  of  land 
to  a  public  road  or  street,  acceptance  in  some  form 
by  the  public  is  necessary  to  establish  the  risrht  In 
the  public.  The  dedication,  however,  whether  ex- 
press or  Implied,  may  be  revoked  before  It  has  been 
accepted  by  competent  authority,  or  others  have, 
upon  the  faith  of  it,  been  induced  so  to  act  as  to 
render  Its  revocation  unjust  City  of  Norfolk  v. 
Nottingham,  96  Va.  84,  80  S.  E.  Rep.  444. 

Acceptance  by  PuMIc— In  Taylor  v.  Com.,  29  Oratt 
780,  it  is  held  that  to  constitute  a  valid  dedication  of 
a  street  the  intention  of  the  owner  to  dedicate  the 
property  must  be  perfected  by  acceptance,  express 
or  implied,  on  the  part  of  the  public  through  its 
authorized  officials.  Where  such  acceptance  is 
established  no  length  of  user  Is  essential  to  a  valid 
dedication.  See  also,  Yates  v.  Town  of  Warrenton, 
84  Va.  337,  4  S.  £.  Rep.  818,  10  Am.  St.  Rep.  800;  Skeen 
V.  Lynch,  1  Rob.  186. 

llanner  of  Acceptance.— Until  there  has  been  an 
express  or  Implied  acceptance,  the  orifflnal  owner 
may  of  course  revoke  his  offer  and  reclaim  the  prop- 
erty. But  a  binding  acceptance  may  be  shown  In 
many  ways,  and,  unlike  an  acceptance  of  country 
highways  does  not  have  to  be  evidenced  by  record. 
If  the  offer  to  dedicate  has  been  so  acted  upon  as 
to  virtually  amount  to  an  acceptance,  it  will  operate 
as  an  estoppel  to  denying  the  dedication.  Nor- 
folk V.  Nottinsrham,  96  Va.  84,  80  S.  E.  Rep.  444: 
Buntln  V.  City  of  Danville,  93  Va.  200,24  S.  E.  Rep.  830: 
Richmond  v.  Stokes,  81  Gratt.  713. 

Partial  Dedication.— In  Talbott  v.  R.  &  D.  R.  Co..  31 
Gratt  086.  It  was  held  that  the  srrantor  of  a  private 
rlfirht  of  way  may  llmltlts  use  to  particular  persons, 
but  that  there  cannot  be  such  a  partial  dedication 
to  the  general  public. 

What  Title  PasMs  by  Dedication.— The  dedication 
of  a  street  onb'  vests  In  the  commonwealth  a  rlfirht 
of  passage;  the  freehold  and  the  profits  (such  as 
trees  upon  It  and  mines  under  it),  beloufir  to  the 
owner  of  the  soil,  who  has  a  risrht  to  all  remedies 
for  the  freehold,  subject,  however,  to  the  easement. 
Bolllnff  V.  The  Mayor,  etc.,  of  Petersbursr.  8  Rand. 
568. 

As  said  by  the  court  In  Warwick  v.  Mayo,  15  Gratt. 
545:  "The  dedication  or  laying-  out  of  a  street  within 


a  corporation  does  not  affect  the  ownership  of  the 
soil,  and  however  enlarsred  the  easement  may  be. 
when  within  the  limits  of  a  corporation.  In  order  to 
the  beneficial  use  of  It  and  to  effect  the  purposes 
intended  when  the  easement  was  created;  subject 
to  such  use.  whether  enlarged  or  limited,  the  title 
remains  in  the  owner.  Notwithstanding  the  ease- 
ment the  owner  retains  many  and  valuable  In- 
terests." 

General  Requisites  of  Valid  Dedication.— No  particu- 
lar form  of  ceremony  Is  necessary  to  dedicate  land 
to  public  uses:  the  assent  of  the  owner,  and  the  fact 
of  the  land  beingr  used  for  public  purposes,  are  all 
that  Is  requisite.  In  1789.  with  the  consent  and  ap- 
proval of  the  owner,  the  body  of  Mary  Washlngrton 
was  Interred  In  a  burial  lot  and  forty- two  years 
later  a  monument  was  erected  over  her  firrave  by 
an  association  organized  for  that  purpose.  The 
comer-stone  was  laid  with  civic  and  military  cere- 
monies by  the  president  of  the  United  States.  Since 
then  no  one  has  claimed  any  private  ownership 
over  this  spot  of  firround.  Held,  this  constituted  a 
complete  dedication  of  the  tomb  to  public  uses. 
Colbert  v.  Shepherd.  89  Va.  401. 16  S.  E.  Rep.  246. 

For  an  exhaustive  treatment  of  the  law  of 
dedication  see  note  appended  to  City  of  Seattle  v. 
Hill  etal.,6  Mun.  Corp.  Cas.  191. 

Dedication  —  Burden  of  Proof.  —  Where  a  town 
proceeds  to  open  an  alley  through  a  man's  land 
without  his  consent  and  without  having  first  con- 
demned the  same  for  public  use,  according  to  law, 
upon  the  srround  that  the  land  proposed  to  be  taken 
for  that  purpose  has  been  dedicated  to  the  public  by 
the  owner  thereof,  the  burden  of  tfroof  that  such 
dedication  has  been  made  is  upon  the  town.  Where 
such  town  claims  that  such  alley  has  been,  by  the 
acts  and  declarations  of  the  land  owner,  dedicated  to 
the  public  for  that  purpose,  such  acts  and  declara- 
tions must  be  deliberate,  unequivocal,  and  decisive, 
manifesting  a  positive  and  unmistakable  intention 
to  permanently  abandon  his  property  for  that  spe- 
cific public  use.  Miller  v.  Town  of  Aracoma,  30  W. 
Va.  606.  5  S.  E.  Rep.  148. 

a.  Condemnation.— Where  a  statute  has  defined 
what  Interest  or  estate  may  be  taken  under  con- 
demnation proceedings,  no  less  Interest  or  estate 
than  that  specified  can  be  taken.  Accordingly, 
under  a  power  to  condemn  the  fee  in  lands,  the 
risrhtof  a  municipal  corporation  to  condemn  merely 
the  use  of  water  fiowingr  through  the  land  cannot  be 
exercised.  The  rlg'ht  of  eminent  domain  must  be 
exercised  in  the  manner  and  upon  the  terms  and 
conditions  prescribed  by  the  act  conferring  the 
power:  and  though  that  power  be  conferred  by  the 
charter  of  a  municipal  corporation  it  Is  still  to  be 
exercised  In  accordance  with  the  sreneral  law  on 
the  subject  unless  a  contrary  Intent  clearly  appears, 
or  is  necessarily  implied  in  the  special  lefflslatlon. 
Statutes  which  encroach  on  the  personal  or  property 
rights  of  the  individual  are  strictly  construed.  City 
of  Charlottesville  v.  Maury,  96  Va.  883,  4  Va.  Law 
Resr.  499,  31  S.  E.  Rep.  520. 

Condemnation  of  Fee  Simple.— A  statute  requiring 
the  condemnation  of  the  fee  simple  is  not  repugnant 
to  the  constitution.  And  if  it  was,  the  municipality 
cannot  be  heard  to  deny  the  validity  of  the  statute 
under  which  It  has  chosen  to  proceed.  Roanoke  City 
V.  Berkowltz,  80  Va.  616. 

C.  Rlffhts  of  flunidpallty  In  Streets. 

I.  In  Oeneral'.— In  Charlottesville  v.  Southern  Ry. 
Co.,  97  Va.  431, 34  S.  £.  Rep.  98,  it  was  held  that  astreet 
in  a  city,  though  under  the  control  of  the  city,  is  the 
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property  of  the  state,  held  in  trust  for  the  benefit 
of  the  public. 
Police  Power— Prohibltloa  of  Steam  Railway    on 

Streets.— The  charter  of  the  Richmond,  Predericks- 
bursr  and  Potomac  Railway  Company  does  not  in  ex- 
press terms,  or  by  necessary  implication;  vest  in  the 
company  the  rlsrht  to  propel  her  enffines  by  steam 
throuffh  the  streets  of  a  city  without  the  consent  of 
the  corporate  authorities  of  the  city;  and  the  char- 
ter of  the  city  of  Richmond  firivlnff  to  the  council 
of  the  city  the  authority  to  prevent  the  propellinfir 
of  the  cars  of  a  railroad  company  by  steam  through 
the  streets  of  the  city,  provided  no  contract  is 
thereby  violated,  the  counsel  may  prohibit  said 
railroad  company  from  the  use  of  steam  in  propel- 
linsr  their  cars  in  the  streets  of  the  city.  A  corpora- 
tion, except  where  it  is  otherwise  provided  In  its 
charter,  expressly  or  by  clear  Implication,  in  the 
use  of  its  property,  the  exercise  of  its  powers  and 
the  transaction  of  its  business,  stands  upon  the  same 
footing  as  individuals,  and  is  subject  to  the  same 
control  under  the  police  powers  of  the  state  or  a 
municipal  corporation.  Richmond,  etc.,  R.  Co.  v. 
Richmond,  26  Gratt.  88. 

Power  to  Allow  Railroad  on  Street.— Where  a  county 
road  has  been  Included  within  the  limits  of  an 
incorporated  town,  and  the  municipal  authorities 
of  said  town  have  assumed  control  of  such  road, 
they  may,  under  the  sreneral  powers  conferred 
by  statute  with  reference  to  streets,  alleys,  etc., 
authorize  a  railroad  company  to  use  a  portion  of 
said  road  for  the  purpose  of  constructinsrits  railway 
alonsr  the  same,  in  accordance  with  the  statute  which 
provides  for  such  construction.  Yates  v.  Town  of 
West  Grafton,  34  W.  Va.  788,  12  S.  E.  Rep.  1075. 

Cattle  Ranalns  at  Large— Power  of  Preventing— Im- 
pounding.—Code,  c.  47,  S  28,  provides  that  the  coun- 
cil of  a  city  shall  have  power  to  prevent  cattle  from 
going  at  larsre  in  the  city,  and  section  20  declares 
that  to  carry  into  effect  the  powers  conferred  on  a 
city  the  council  shall  have  the  power  to  pass  all 
needful  ordinances  not  contrary  to  the  constitution 
and  laws  of  the  state,  and  to  prescribe  reasonable 
fines  and  penalties.  Held,  that  the  council  could 
provide  for  the  takinsr  up  and  impounding  of  cattle 
found  running-  at  large  in  the  public  streets,  and 
for  selling  them  to  pay  charges.  Burdett  v.  Allen, 
85  W.  Va.  847,  13  S.  E.  1012. 

Sale  of  Lots  by  a  Map— Rights  of  Purchasers  In 
Streets— Rights  of  Third  Persons.— The  sale  of  lots 
according  to  a  map  vests  In  the  purchasers  the 
right  to  use  the  streets  appearing  on  such  map,  and 
the  right  so  vested  cannot  be  defeated  by  the  act  of 
the  vendor,  because  by  the  sale  under  such  circum- 
stances, he  is  estopped  to  deny  or  impeach  rights 
thus  acquired.  Such  an  estoppel,  however,  operates 
only  in  favor  of  him  who  has  been  misled  to  his 
injury,  and  he  alone  can  set  it  up.  It  does  not  oper- 
ate in  favor  of  a  city  or  county  which  has  acquired 
no  rights  thereunder.  City  of  Norfolk  v.  Notting- 
ham, 96  Va.  34,  80  S.  E.  Rep.  444. 

Firing  Pistol  In  Street.— The  wilful  firing  of  a  pistol 
in  the  streets  of  a  city,  whether  done  maliciously  or 
not,  is  of  itself  an  unlawful  act,  and  the  conse- 
quences must  be  visited  on  those  who  commit  it,  or 
instigate  IL    Daingerfleld  v.  Thompson,  88  Gratt  137. 

a.  Opening,  Grading  and  Improving. 

Appropriation  of  Private  Property. 

Virginia  Rule— •Taking."— A  municipal  corpora- 
tion, acting  within  the  scope  of  its  powers  with  rea- 
sonable care  and  skill,  in  opening,  grading  and 
improving  its  streets.  Is  not  liable  to  the  adjacent 


owner  whose  land  is  not  actually  taken,  for  conse- 
quential damages  to  his  premises,  unless  there  is  a 
provision  in  its  charter,  or  in  some  statute,  creatingr 
the  liability.  It  is  damnum  absQue  injuries  Kehrer 
V.  Richmond  City,  81  Va.  745;  Smith  v.  Alexandria^ 
33  GratL  208;  Powell  v.  WythevlUe,  05  Va.  78,  27 
S.  E.  Rep.  805,  notes;  2Mun.  Corp.  Cas.  556^^  geg.,  notes; 
1  Mun.  Corp.  Cas.  78  et  seq. 

What  Constitutes  a  "Taking."— In  the  case  of 
Stearns  v.  City  of  Richmond,  88  Va.  992. 14  S.  B. 
Rep.  847,  the  decision  Is  anomalous,  and  directly 
in  conflict  with  all  the  other  Virginia  cases  on  the 
subject  both  before  and  since.  The  facts  were  that, 
in  changing  the  grade  of  a  street,  a  city  excavated 
to  the  depth  of  sixty  feet,  causing  plaintiff's  abut- 
ting land  to  cave  in  to  such  an  extent  as  to  destroy 
the  walls  of  brick  buildings  thereon  twenty  feet 
from  the  street  line.  The  fallen  earth  was  used  in 
a  neighboring  pit  This  was  held  to  be  a  taking  of 
plaintiff's  property  and  resulting  damages  were 
direct  and  not  consequential. 

West  Virginia  Rule— Taking  and  Damaging.— The 
doctrine  in  West  Virginia,  in  respect  to  the  right  of 
a  city  to  appropriate  private  property  for  public 
use,  differs  from  that  in  Virginia  for  the  following- 
reason:  In  the  former  state  the  constitutional  pro- 
hibition is  against  not  only  the  "taking,"  but  also 
the  "damaging,"  of  private  property,  while  in  Vir- 
ginia the  constitution  only  prohibits  the  taking*. 
Accordingly  it  is  held  in  West  Virginia  that  a  city 
is  liable  for  merely  damaging  private  property.  In 
Blair  V.  City  of  Charleston,  43  W.  Va.  68.  26  S.  E. 
Rep.  341.  the  syllabus  by  the  court  was  as  follows: 
(1)  If  a  street  be  opened  and  used  upon  the  natural 
surface  as  a  grade  line,  and  it  is  recognized  and 
treated  by  a  city  or  town  as  a  public  street,  and  own- 
ers of  lots  upon  it  build  with  reference  to  such  nat- 
ural grade  line,  and  it  is  changed,  the  city  or  town  is 
liable  to  lot  owners  for  damages  consequential  upon 
the  change  of  grade,  though  no  grade  for  the  street 
was  ever  adopted  by  the  municipality,  under  section 
9,  art.  3,  of  the  constitution.  Such  natural  grade 
thus  became  the  established  grade.  (2)  Thougli 
such  owner  purchase  after  the  municipality  has 
established  a  paper  grade  line,  but  before  actual 
physical  grading  conforming  a  street  to  that  line, 
that  will  not  preclude  his  recovery  for  damage  to 
his  lot;  but  he  cannot  recover  for  damages  to  build- 
ings erected  after  the  adoption  of  such  paper  grade. 
He  must  conform  to  such  grade  line.  (3)  The 
measure  of  damages  for  injury  to  property  from 
change  of  a  street  grade  line  is  that  sum  which  will 
make  the  owner  whole:  that  is,  the  diminution  of 
the  market  value  from  the  change.  If  the  market 
value  is  as  much  immediately  after  as  immediately 
before  the  change,  no  damages  can  be  recovered. 
(4)  In  estimating  damages  to  property  from  change 
of  grade  in  a  street,  all  damage  and  Injury  arisingr 
f  rom  the  change  causing  a  diminution  in  the  value 
of  the  property  are  to  be  regarded,  abating  all  spe- 
cial benefits  to  the  property  enhancing  its  value 
arising  from  the  change  of  grade,  but  not  general 
benefits  shared  by  the  property  owner  in  common 
with  others  in  the  community  at  large.  The  ques- 
tion is  one  of  damage,  less  special,  but  not  less  gen- 
eral, benefit  (5)  What  are  special  benefits?  If 
property  Is  enhanced  in  value  by  reason  of  a  public 
improvement,  as  distinguished  from  the  general 
benefits  to  the  whole  community  at  large,  it  is  spe- 
cially benefited,  and  is  to  be  assessed  for  the  special 
benefits,  notwithstanding  every  other  piece  of  prop- 
erty upon  or  near  the  improvement  may,  to  greater 
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or  less  extent,  be  likewise  specially  benefited.  In 
other  words,  it  is  not  only  sncli  benefits  as  are  spe- 
cial, or  limited  to  the  particular  property,  thereby 
exclndinfif  the  consideration  of  snch  benefits  as  are 
common  to  other  property  similarly  situated,  but  it 
is  such  benefits  as  that  the  particular  property  is  by 
the  improvement  enhanced  in  value— that  is,  spe- 
cially benefited— that  are  to  be  considered.  If  a 
piece  of  property  is  enhanced  in  value,  its  enhance- 
ment, or,  in  other  words,  benefits  to  the  property, 
cannot  be  said  to  be  common  to  any  other  piece  of 
property  specially  enhanced  in  value,  and  it  is  thus 
specially  benefited  within  itself,  and  irrespective  of 
the  benefit  that  may  be  conferred  by  the  improve- 
ment upon  other  properties.  (6)  Opinions  of  wit- 
nesses as  to  the  value  of  property  before  and  after 
a  chancre  in  a  street's  irrade  are  admissible  as  evi- 
dence in  actions  affainst  municipal  corporations  for 
damace  flowing  from  such  chansre.  See  also,  John- 
son V.  City  of  Parkersburff,  16  W.  Va.  402. 

Laying  Out  Streets— Keeploff  Streets  lo  Order.— The 
rifirht  to  lay  out  streets  and  to  reffulate  their  use 
when  laid  out,  and  to  suspend  such  resrulations  at 
pleasure,  are  governmental  and  discretionary  pow- 
ers, but  when  laid  out,  the  duty  to  keep  them  in  a 
reasonably  safe  condition  for  travel  is  a  ministerial 
and  positive  duty.  For  their  safe  condition  the 
municipality  is  liable,  but  for  their  unlawful  or 
improper  use  it  is  not  Jones  v.  City  of  Willlams- 
burfir,  07  Va.  722,  84  S.  £.  Rep.  888,  8  Mun.  Corp.  Cas. 
444,  and  note. 

Laylns  of  Pipes— Right  to  Dig  up  Street.— The  risrht 
to  d\g  up  streets  for  the  purpose  of  laying  water  or 
sras-pipes  is  a  franchise  which  can  only  be  srranted 
by  the  leirislature  or  by  the  city  under  lefirislative 
authority.  The  leffislature,  in  1850,  chartered  a 
company  to  open  streets,  etc..  in  a  city,  to  lay  water- 
pipes,  provided  they  be,  as  soon  as  practicable,  re- 
paired by  the  company  at  its  own  expense,  subject  to 
the  approval  of  the  superintendent  of  police  or  the 
council.  That  council,  in  1889,  ordained  that  no  per- 
son should  open  the  streets,  etc.,  without  previous 
permission  from  the  mayor,  and  depositing  with 
the  city  treasurer  such  a  sum  as  the  committee  on 
streets  should  deem  sufficient  to  repair  the  street, 
under  a  penalty.  Wheat  v.  City  Council  of  Alexan- 
dria, 88  Va.  742,  14  S.  E.  Rep.  072. 

PrtvUcse  to  Lay  Pipes— Removal.— Where  for  value 
received,  a  city  allowed  a  company  to  lay  sras  or 
water-pipes  in  its  streets,  the  company  is  held  to 
have  accepted  the  prlvilesre  subject  to  the  city*s 
riffht  to  chansre  the  srrade  of  its  streets,  and  with 
the  probability  that  the  riffht  would  be  exercised. 
The  city  may  afterwards  lower  the  srrade,  and  if  in 
so  doinsr  the  pipes  become  exposed  and  obstructive, 
it  may  require  the  company  to  remove  them  or  have 
it  done  by  its  own  affents.  If  the  company  have  any 
remedy  for  such  removal  of  the  pipes,  it  is  at  law 
for  compensation.  The  municipal  council,  and  not 
the  court,  is  the  Judsre  of  the  expediency  and  neces- 
sity of  exercisinff  the  power;  and  an  injunction  will 
not  lie  to  prevent  its  exercise.  Roanoke  Gas  Co.  v. 
aty  of  Roanoke,  88  Va.  810,  14  S.  £.  Rep.  666. 

Improvement  of  Streets— Delegatlea  of  Power.— The 
power  to  srrade  and  improve  its  streets  srranted  to  a 
city  by  its  charter  cannot  be  delesrated  or  alienated. 
Roanoke  Gas  Co.  v.  City  of  Roanoke.  88  Va.  810, 14  S. 
£.  Rep.  666. 

D.  Power  of  Borrowing  Money. 

I.  laOeneral. 

Power  to  Purchase  Real  Estate  aod  Qlve  Bonds 
Therefor.- A  municipal  corporation  cannot  borrow 


money  and  issue  its  bonds  therefor  unless  the 
power  to  do  so  be  conferred  by  lesrlslative  enact- 
ment expressly  sriven,  or  clearly  implied.  But  every 
municipal  corporation  has  the  power  to  purchase 
and  hold  all  the  real  estate  reasonably  necessary  to 
the  proper  exercise  and  enjoyment  of  the  powers 
conferred  upon  it,  or  essential  to  the  purposes  for 
which  it  was  created,  and,  as  incident  to  this  power, 
may  purchase  on  credit  and  bind  itself  by  the  exe- 
cution of  a  bond,  note,  or  other  non-nesrotiable 
security  for  deferred  payments.  Richmond,  etc., 
Co.  V.  West  Point,  94  Va.  668.  27  S.  E.  Rep.  460. 

Limit  of  Indebtedness.— A  city,  indebted  up  to  the 
limit  fixed  by  the  constitution,  cannot  carry  on  its 
operations  upon  credit,  within  the  meaninsr  of  credit 
in  the  constitution,  in  any  manner,  or  for  any  pur- 
pose, but  must  pay  durinsr  the  current  year  with 
funds  in  hand,  or  with  funds  already  lesrally  levied. 
A  city  thus  indebted  cannot  increase  its  indebted- 
ness beyond  the  constitutional  limit  by  contracting 
for  an  electric  apparatus  and  plant;  and,  such  In- 
debtedness beinsr  forbidden,  the  contract  out  of 
which  it  arises,  althousrh  executory,  is  also  forbidden. 
The  end  aimed  at  is  prohibited,  which  carries  with 
it  the  prohibition  of  the  means  directly  and  appro- 
priately designed  and  adapted  for  its  accomplish- 
ment. Any  tax-payiuff  resident  and  voter  of  such 
city,  suinsT  on  behalf  of  himself  and  of  all  other  tax- 
payers of  such  city,  has  a  risrht  to  enjoin  the  crea- 
tion of  any  such  unconstitutional  indebtedness. 
S'pilman  v.  City  of  Parkersbursr.  86  W.  Va.  605. 14  S. 
£.  Rep.  279. 

Limit  of  Indebtedness— Pleading.— When  an  incor- 
porated town  has  contracted  for  work  to  be  done 
upon  its  streets,  which  work  is  done  as  provided  in 
the  contract,  accepted  by  the  town,  and  orders 
issued  upon  its  treasury  for  the  amount  asrreed  to 
be  paid  therefor,  such  orders  beinsr  presented  and 
payment  refused,  and  the  holder  of  the  orders  sues 
out  an  alternative  writ  of  mandamus,  and  defendant 
files  his  return  and  answer,  ofFerinsr  no  defense, 
except  that,  for  the  sapie  year  in  which  the  contract 
was  made  and  the  work  done,  it  had  already,  prior 
to  the  making  of  the  contract,  created  a  greater 
amount  of  indebtedness  than  the  amount  of  the  levy 
it  was  authorized  to  make  upon  the  taxable  prop- 
erty and  persons  and  another  sources  of  revenue  of 
the  town  to  pay  it,  for  such  answer  to  be  sufficient 
to  defeat  recovery  it  must  show  clearly  that  it  had 
created  such  indebtedness  to  the  full  extent  of  its 
authority  to  levy  before  it  made  the  contract  with 
plaintiff,  or,  if  its  said  prior  indebtedness  had  not 
reached  the  full  limit  allowed  by  law,  it  should  have 
shown  that  it  had  actually  paid,  on  account  of  such 
contract  for  which  said  orders  were  issued,  the 
amount  the  plaintiff  could  be  entitled  to  receive  out 
of  such  levy.  Roe  v.  Town  of  Philippi.  45  W.  Va. 
785,  82  S.  £.  Rep.  224. 

In  exercising  the  power  to  borrow  money,  a  mu- 
nicipal corporation  is  not  exercising  sovereign  pow- 
ers, but  is  responsible  for  the  acts  of  its  agents  as  a 
private  corporation.  DeVoss  v.  City  of  Richmond. 
18  Qratt  888,  98  Am.  Dec.  647;  Supervisors  v.  Ran- 
dolph, 89  Va.  614, 16  S.  E.  Rep.  722;  Bell  v.  Parmville, 
etc..  R.  Co..  91  Va.  99,  20  S.  £.  Rep.  942. 

Authority  of  Municipality  to  Subscribe  to  Stock.— 
The  legislature  has  power  to  authorize  a  county  or 
other  municipality  to  subscribe  to  the  stock  of  a 
railroad  company  and  to  issue  bonds  for  such  sub- 
scription. Although,  by  reason  of  mistake,  careless- 
ness, or  other  cause,  a  county  has  failed  to  comply 
with  the  conditions  precedent  to  the  exercise  of  a 
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power  conferred  upon  it  by  the  legislature  to  issue 
"bonds,  still  the  legislature  can  cure  all  irregulari- 
ties by  subsequent  legislation,  and  makes  such  bonds 
as  valid  and  binding  as  if  all  the  conditions  prece- 
dent had  been  strictly  complied  with.  Bell  v.  Farm- 
ville,  etc.,  R.  CJo.,  91  Va.  99,  20  S.  E.  Rep.  942. 

The  commonwealth  of  Virginia  having  long  de- 
sired to  effect  a  complete  line  of  transportation 
from  the  navigable  waters  of  the  Ohio  to  the  city  of 
Richmond,  and  having  with  this  view  constructed 
certain  works  on  portions  of  the  route,  subse- 
quently incorporates  a  joint  stock  company  to  ac- 
complish the  object,  to  which  company  the  works 
of  the  commonwealth  are,  by  the  terms  of  the  act 
of  incorporation,  to  be  transferred  at  a  specified 
valuation,  and  in  which  company  the  commonwealth 
herself  becomes  a  large  stockholder.  The  city  of 
Richmond  having  been  incorporated  for  municipal 
purposes,  a  majority  of  her  citizens  qualified  to  vote 
for  members  of  the  common  council  desire  that  the 
corporate  authorities  should  subscribe  for  a  large 
number  of  shares  in  this  joint  stock  company,  and 
the  legislature,  in  accordance  with  their  desire, 
pass  laws  authorizing  the  common  council  to  make 
such  subscription.  By  these  laws,  the  common 
council  is  authorized  to  borrow  money  to  effect  the 
object,  and  to  levy,  assess  and  collect  such  taxes  as 
in  their  opinion  will  be  necessary  for  the  purpose  of 
paying  the  interest  and  redeeming  the  principal  of 
any  loan  which  may  be  effected.  This  authority  to 
borrow  money  and  levy  taxes  is  carried  into  effect, 
by  an  ordinance:  and  under  the  ordinance  the  col- 
lector takes  the  property  of  a  citizen,  against  whose 
will  the  laws  authorizing  the  subscription  was 
passed,  who  refuses  to  pay  the  taxes  levied  under 
authority  of  these  laws,  upon  the  ground  that  they 
are  unconstitutional.  Held,  they  are  constitutional 
and  valid.    Goddin  v.  Crump,  8  Leigh  120. 

a.  Municipal  Bonds. 

Issuance  of  Bonds.— Power  of  municipal  corpora- 
tions to  borrow  money  implies  power  to  issue  its 
bonds  therefor.  Bunch's  Ex'or  v.  Fluvanna  County, 
86  Va.  462.  10  S.  E.  Rep.  582. 

Authority  to  Issue.— In  an  ordinance  the  authori- 
zation of  bonds  not  to  exceed  16,000  is  equivalent,  in 
legal  effect,  to  fixing  the  amount  of  such  bonds  at 
such  sum.  In  either  case,  the  authorities  would 
only  have  the  right  to  issue  bonds  sufficient  to  cover 
the  purpose  for  which  the  ordinance  is  adopted. 
Kniffht  V.  Town  of  West  Union,  45  W.  Va.  194,  82  S.  E. 
Rep.  168, 1  Mun.  Corp.  Cas.  219,  and  note. 

In  a  municipality  having  less  than  600  voters,  an 
election  confined  solely  to  the  question  of  the  issue 
of  municipal  bonds  is  not  invalid  because  conducted 
in  the  mode  prescribed  for  the  election  of  municipal 
officers  in  the  absence  of  political  or  party  nomina- 
tions. Mere  informalities  of  the  election  officers  in 
holding,  and  ascertaining  and  declaring  the  result 
of,  an  election,  unless  otherwise  provided  by  statute, 
will  not  vitiate  an  election  otherwise  fair  and  im- 
partial. Knight  V.  Town  of  West  Union,  45  W.  Va. 
194.  82  S.  E.  Rep.  168,  1  Mun.  Corp.  Cas.  218,  and  note. 

riunlcliNU  Bonds— Pnrchajen  for  Value.— The  bona 
Jlde  purchaser  for  value  of  negotiable  coupon  bonds 
of  a  municipal  corporation  is  in  no  sense  bound  to 
see  to  the  application  of  the  purchase  money,  nor  to 
determine  whether  the  proceeds  were  or  were  not 
to  be  used  in  the  discharge  of  an  ultra  vires  con- 
tract of  the  municipality.  If  the  municipality  had 
power  to  issue  the  bonds,  and  that  power  has  been 
properly  exercised,  and  the  bonds  are  regular  on 


their  face,  it  is  immaterial  to  what  use  the  proceeds 
of  the  bonds  are  applied,  so  loner  as  the  purchaser 
had  acted  in  good  faith.  Town  of  Clifton  Forg-e  v. 
The  Alleghany  Bank.  92  Va.  288.  28  S.  E.  Rep.  284. 

MunidiNa  Bonds— Conditions— Rights  of  Bonn  PMe 
Holder.— A  municipal  corporation  having  authority 
to  provide  for  the  poor  and  needy  of  the  city  in 
1864,  pass  an  ordinance  for  the  issue  of  $60,000  of  the 
coupon  bonds  of  the  city,  and  the  ordinance  pro- 
vides that  the  proceeds  shall  be  paid  into  the  treas- 
ury of  the  city,  subject  to  the  order  of  the  council, 
for  the  use  and  benefit  of  indigent  families  and  citi- 
zens. Held:  A  bona  Jlde  holder  of  these  bonds  is  not 
required  to  look  further  than  the  ordinance  to  see 
whether  the  bonds  were  issued  for  a  legitimate  pur- 
pose: and  his  right  to  recovery  upon  the  bonds  will 
not  be  affected  by  the  fact  that  the  council  may 
have  applied  the  proceeds  of  the  bonds  to  other  pur- 
poses.   City  of  Lynchburg  v.  Slaughter.  75  Va.  57. 

MunldiNa    Bonds— Validity  — Rights  of  Bona  PMe 

Holder.— Though  coupon  bonds  may  have  been  issued 
by  a  municipal  corporation  for  the  purpose  of  aidinir 
the  rebellion,  this  not  appearing  on  the  face  of  the 
bonds,  or  the  ordinance  authorizing  their  issue,  the 
bonds  in  the  hands  of  a  bona  Ude  holder  for  value 
without  notice  or  knowledge  of  the  purpose,  are 
valid,  and  binding  upon  the  corporation.  And 
though  the  holder  of  the  bonds  had  such  notice,  yet 
if  the  party  from  whom  he  purchased  was  a  bona 
Jlde  holder  for  value,  without  such  notice,  the  bonds 
are  valid  and  binding  in  the  hands  of  the  present 
holder.    City  of  Lynchburg  v.  Slaughter.  75  Va.  67. 

The  district  court  of  the  Confederate  States  con- 
fiscated certain  bonds  of  the  city  of  Richmond,  and 
by  its  decree  directed  the  city  council  to  issue  bonds 
in  lieu  of  those  so  confiscated  to  its  receiver.  The 
council,  by  resolution,  directed  its  officers  to  issue 
the  bonds  as  directed  by  the  decree;  but  to  insert  on 
the  face  of  the  bond  so  issued,  and  on  the  books  of 
the  office,  that  it  was  so  issued  in  lieu  of  a  confiscated 
bond,  audio  do  this  upon  every  re-issue  of  the  bond. 
The  officer  obeyed  the  directions  on  the  first  issue  of 
the  bond,  but  failed  to  do  it  upon  the  re-issue  of  the 
bond,  and  it  was  purchased  by  a  party  having  no 
knowledge  that  it  was  such  a  bond.  The  city  1b 
bound  to  pay  the  bond.  De Voss  v .  City  of  Richmond, 
18  Gratt  888,  98  Am.  Dec.  647. 

Municipal  Coupon  Bonds— Holder  for  Value  without 
Notice— Defence  of  Ultra  Vires.— Although  the  negoti- 
able coupon  bonds  of  a  municipal  corporation,  or  the 
proceeds  of  such  bonds,  may  have  been  used  to  dis- 
charge an  vUra  vires  contract  of  the  corporation, 
this  defence  cannot  be  set  up  by  the  corporation 
against  a  bona  Jlde  holder  for  value  of  such  bonds, 
acquired  before  maturity,  without  notice  of  such 
defence.  If  the  corporation  had  power  to  execute 
the  bonds,  and  the  power  has  been  executed  in  a 
lawful  manner,  and  the  bonds  are  free  from  condi- 
tion, and  exhibit  all  the  requisite  features  of  negotia- 
bility, the  bona  Jlde  purchaser  of  such  bonds,  for 
value,  acquires  good  title.  Town  of  Clifton  Forge  v. 
The  Brush  Electric  Co.,  92  Va.  289,  28  S.  E.  Rep.  288. 

Municipal  Bonds— Sale  at  Less  Than  Par— Payment  In 
Confederate  Money.— A  municipal  corporation  having 
a  general  authority  under  its  charter  to  contract 
loans  or  cause  to  be  issued  certificates  of  debt  or 
bonds,  may  issue  coupon  bonds  and  sell  them  at 
public  auction  for  less  than  their  par  value,  and  for 
bonds  sold  during  the  war  might  receive  payment 
for  them  in  Confederate  money.  City  of  Lynchburg 
V.  Slaughter,  75  Va.  67. 
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Municipal  Bond«— Conditions— Liability  of  Purcliaaer. 

—An  individual  pnrchasinfir  the  bonds  of  amnnidpal 
corporation,  and  havinfir  no  actual  notice  of  any 
special  directions  ffiven  to  the  of&cers  of  the  com- 
pany in  relation  to  the  particular  bonds  purchased, 
will  only  be  bound  by  such  directions  if  he  has  been 
wilfully  i£morant  of  them,  and  not  merely  where 
there  has  been  a  want  of  caution.  DeVoss  v.  City 
of  Richmond,  18  Gratt  888,  98  Am.  Dec.  047 

Keooveiy  of  Bonds  by  City.— p  was  the  owner  of  $8,700 
of  the  certificates  of  stock  of  the  city  of  A,  which 
by  a  decree  of  the  United  States  court  in  May.  1864. 
were  confiscated  and  sold  by  the  marshal,  and 
12,000  of  it  purchased  by  W:  and  at  his  request  the 
marshal  made  a  transfer  of  the  same  on  the  books 
of  the  city.  When  the  stock  became  due  W  received 
from  the  city  of  A  four  coupon  bonds  of  9600  each  in 
exchange  for  his  stock.  In  1874  F  sued  the  city  for 
his  stock  and  recovered  it,  the  court  holding  that  the 
decree  of  the  United  States  court  conflscatinff  it 
was  invalid.  The  city  of  A  then  sued  W  to  recover 
the  four  bonds  issued  to  him  for  the  stock.  HOd, 
the  city  of  A  is  entitled  to  recover  the  bonds.  Webb 
T.  City  Council  of  Alexandria,  88  Gratt  108. 

B.  Power  of  Taxation. 

I.  In  OeneraL— A  ffrant  by  the  leartslature  to  a  mu- 
nicipality of  a  general  power  of  taxation  confers 
upon  the  municipality  all  the  power  possessed  by 
the  legislature  itself  in  respect  to  the  imposition  of 
taxes.  The  municipality  may  then  tax  all  subjects 
within  its  jurisdiction,  not  withheld  from  taxation 
by  the  legislature,  whether  the  state  taxes  them  or 
not  Norfolk  v.  Norfolk  Landmark  Publishing  Com- 
pany, 05  Va.  564,  28  S.  £.  Rep.  060. 

The  legislature  has  absolute  sovereign  power  of 
taxation,  save  so  far  as  restricted  by  the  federal  or 
the  state  constitution.  But  all  taxation— state, 
county  or  town— must  be  equal,  uniform  and  ad 
valorem^  except  as  to  income,  licenses  and  capitation. 
A  succession  tax  is  not  a  tax  on  property,  in  the 
sense  of  the  constitution,  art  10,  S  !•  It  is  a  premium 
demanded  for  the  privilege  of  transmitting  one's 
estate.  To  impose  a  tax  on  such  privilege  is  a  power 
inherent  in  the  legislature,  in  the  absence  of  consti- 
tutional inhibition.  Municipal  corporations  have  no 
power  of  taxation,  except  the  power  be  plainly  and 
unmistakably  conferred.  The  power  to  impose  a 
succession  tax  may  be  delegated  by  the  legislature 
to  counties  and  municipal  corporations.  Peters  v. 
City  of  Lynchburg,  76  Va.  027. 

Every  grant  of  the  power  of  taxation  to  a  munici- 
pal, or  other  subordinate  body,  must  be  strictly  con- 
strued. And  municipal  officers  must  show,  in  the 
words  of  the  charter,  a  warrant  for  whatsoever 
authority  they  assumed  to  exercise.  City  of  Lynch- 
burg V.  N.  &  W.  B.  R.  Co.,  80  Va.  287. 

Loffisiative  Control.— A  city  charter  is  not  a  contract 
between  the  state  and  the  city,  securing  to  the  city 
the  absolute  power  of  taxation  beyond  the  control 
or  modification  of  the  legislature.  The  powers  of 
exemption,  as  well  as  the  power  of  taxation,  is  an 
essential  element  of  sovereignty;  and  can  only  be 
surrended  or  diminished,  in  plain  and  explicit  terms. 
Municipal  corporations  are  mere  auxiliaries  of  the 
government  established  for  the  more  effective  ad- 
ministration of  justice:  and  the  power  of  taxation 
confined  to  them  is  a  delegated  trust  Richmond  v. 
R.  &  D.  R.  Co..  21  Gratt  604. 

Construction  of  5Ututes.— Section  81,  c.  47,  Code 
authoriases  towns  and  villages  chartered  under  such 
chapter  to  levy  taxes,  not  exceeding  one  dollar  on 
every  hundred  dollars   of   property  within  such 


municipality.  Knight  v.  Town  of  West  Union,  45  W. 
Va.  104.  82  S.  E.  Rep.  168, 1  Mun.  Corp.  Cas.  210.  and 
note. 

Taxation— Notice  of  Imposition— Constitutional  Law. 
—The  imposition  of  taxes  and  levies  is  a  "taking" 
within  the  meaning  of  the  constitution  of  the  United 
States,  and  if  the  law  under  which  property  is  as- 
sessed for  taxes  does  not  provide  an  opportunity  for 
the  owner  to  be  heard  and  contest  the  Justice  of  the 
assessment  he  is  deprived  of  his  property  without 
due  process  of  law,  and  the  law  is  unconstitutional 
and  void,  and  the  assessment  or  levy  is  illegal.  Sec- 
tion 45  of  the  charter  of  the  city  of  Radford,  being 
liable  to  objections  of  this  kind,  is  unconstitutional 
and  void.  Heth  v.  City  of  Radford,  06  Va.  272,  81  S. 
E.  Rep.  8;  City  of  Norfolk  v.  Young,  07  Va.  728,  84  S. 
E.  Rep.  886. 

Erroneous  Assessments— Construction  of  Statutes.— 
The  method  prescribed  by  sec.  444  of  the  Code  for 
correcting  erroneous  assessements  of  real  estate 
applies  solely  to  the  general  assessment  of  land 
throughout  the  commonwealth  every  fifth  year,  and 
has  no  application  to  assessments  made  under 
special  provisions  contained  in  charters  of  munici- 
pal corporations.  Heth  v.  City  of  Radford,  06  Va. 
272,  81  S.  E.  Rep.  8. 

Ad  Valorem  System.— Taxes  imposed  by  municipal 
corporations  must  be  equal  and  uniform  and  ad  va- 
lorem. If  so  authorized,  they  may  levy  a  tax  on  all 
business  which  cannot  be  reached  by  the  ad  valorem 
system.  But  under  color  of  a  license  tax  they  can- 
not impose  an  unequal  and  uniform  tax  on  property. 
Danville  v.  Shelton,  76  Va.  825. 

Back  Taxes.— The  powers  of  a  municipal  corpora- 
tion are  to  be  construed  strictly,  and  the  power  to 
tax  must  be  plainly  and  unmistakably  conferred; 
and,  in  the  absence  of  legislative  authority,  the  cor- 
poration has  no  power  to  levy  back  taxes ;  and  where 
the  charter  empowers  the  council  to  "order  the  col- 
lection of  taxes  for  any  year,"  this  refers  to  taxes 
previously  assessed,  the;:e  being  nothing  in  the  char- 
ter authorizing  a  retrospective  assessment  Whit- 
ing V.  Town  of  West  Point  80  Va.  741,  17  S.  E.  Rep.  1. 
Tax  on  Newspapers— Freedom  of  the  Press.— A  city 
ordinance  which  Imposes  a  tax  on  the  business  of 
publishing  a  newspaper  does  not  infringe  upon  the 
constitutional  guaranty  of  the  freedom  of  the  press. 
Such  guaranty  was  never  Intended  to  restrict  the 
right  of  taxation  for  the  support  of  the  government 
Nor  is  such  ordinance  In  confiict  with  sec.  1.  Art  X, 
of  the  constitution,  which  requires  all  taxation  to 
be  equal  and  uniform,  nor  with  sec.  4,  Art  X,  which 
provides  for  a  tax  on  licenses  upon  business  which 
cannot  be  reached  upon  the  ad  valorem  system. 
City  of  Norfolk  v.  Norfolk  Landmark  Publishing 
Company.  05  Va.  564,  28  S.  £.  Rep.  060. 

Taxation  of  Railroad  Companies.— The  25th  section 
of  the  act  of  March  18th,  1856.  Imposing  taxes  for  the 
support  of  the  state  government,  does  not  extend 
to  exempt  railroad  companies,  complying  with  said 
section,  from  taxation  by  a  city  government  The 
charter  of  the  city  of  Alexandria  gives  the  power 
to  raise  taxes  for  the  use  and  benefit  of  the  city ; 
provided  the  laws  passed  for  the  purpose  shall  not 
be  repugnant  to  the  laws  and  constitution  of  the 
state  or  of  the  United  States.  The  proviso  does  not 
limit  the  power  of  the  city  to  tax  only  such  sub- 
jects as  are  taxed  by  the  state.  The  city  council  of 
Alexandria  may  tax  the  real  estate  in  the  city,  and 
the  rolling  stock,  of  the  Orange  and  Alexandria 
railroad  company;  the  residence  or  domicil  of 
that  company  being  in  that  city.    The  real  purpose 
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and  Intention  of  the  lefirlslature  is  the  thinsr  to  he 
ascertained  in  the  construction  of  a  statute:  and  to 
effect  this  the  general  meaninsrof  the  words  may 
be  restricted.  Though  it  is  true  that  laws  conf  errlnir 
the  power  of  taxation  upon  municipal  corporations 
are  to  be  construed  strictly,  it  is  also  true  that  ex- 
emptions from  taxation  are  to  be  construed  strictiy : 
and  where  the  power  has  once  been  conferred,  it  is 
not  to  be  crippled  or  destroyed  by  strained  inter- 
pretations of  subsequent  laws.  Orang-e  &  Alex- 
andria R.  Co.  Y.  City  Ck>uncil  of  Alexandria,  17 
Gratt  176. 

Power  to  Tax  Non-Resldents.— F,  who  lives  outside 
of  the  city  limits,  rents  a  stall  in  the  market-house 
of  the  city  of  Richmond,  where  he  carries  on  his 
business  as  a  butcher.  He  prepares  his  meat  for 
market  at  his  house,  and  owns  two  carts  and  horses, 
which  he  used  to  brinff  his  meats  from  his  house  to 
his  stall,  and  take  outsnch  of  it  as  is  not  sold;  and  he 
pays  a  tax  on  these  carts  and  horses  as  property  in 
the  county.  Held,  under  the  charter  of  the  city,  the 
city  council  may  require  F  to  take  out  a  license  for 
so  usiufir  his  carts  and  horses,  and  to  pay  a  tax  on 
said  license.  Frommer  y.  City  of  Richmond,  31 
Qratt  640. 

Power  to  Tax  Non-Resldents— License  to  Tax  on  Non- 
Retident  Attorneys  at  Law.— The  leffislature  has 
power  to  authorize  municipal  corporations  to  im- 
pose taxes  on  persons  whose  ordinary  avocations 
are  pursued  within  the  corporate  limits,  although 
residing  beyond  those  limits,  the  same  as  upon  re- 
sidents, and,  in  the  case  at  bar,  the  city  of  Peters- 
burg has  power,  under  its  charter,  to  impose  a 
license  tax  on  an  attorney-at-law  havinsr  his  office 
and  place  of  business  in  the  city  and  practicinsr  his 
profession  therein,  although  he  resides  outside  of 
the  city's  limits,  in  like  manner  as  upon  an  attor- 
ney residing  and  doinsr  business  within  the  city. 
City  of  Petersburg  y.  Cocke,  94  Va.  244,  86  S.  E.  Rep. 
576. 

Taxation  of  Poreisn  Corporations.— The  council  of 
the  city  of  Richmond  has  authority,.under  the  char- 
ter of  the  city,  to  impose  a  license  tax  upon  a  foreign 
telegraph  company  haYlnsr  an  affency  in  the  city  and 
doinir  business  therein.  And  there  is  nothing  in 
the  constitutions  and  laws  of  the  state  or  of  the 
United  States  which  forbids  such  a  tax,  if  It  Is  equal 
and  Just  in  its  provisions.  Thougrh  the  ordinance  of 
the  city  imposlnsr  taxes  speaks  only  of  persons  or 
firms  doing-  business  in  the  city,  yet  it  imposes  a  tax 
in  terms  on  telefirraph  companies,  and  obviously  In- 
tends to  include  incorporated  companies  as  well  as 
individuals.  Corporations  are  to  be  deemed  and 
taken  as  persons  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of  natural 
persons  expressly  included  .in  a  statute.  West.  U. 
Tel.  Co.  V.  City  of  Richmond,  86aratt  1;  Humphreys 
V.  aty  of  Norfolk,  25  Gratt.  97. 

Unequal  Taxation. —  An  ordinance  imposed  on 
"every  one  engaged  in  purchasinsr  leaf  tobacco  in 
D  a  tax  of  ten  dollars,  and  one  per  cent  on  capital 
employed,  and  in  addition  fifteen  cents  per  thousand 
pounds  purchased  monthly."  Held,  this  feature  is 
illegal.  As  a  tax,  fifteen  cents  on  the  thousand 
pounds,  without  regard  to  value,  is  unequal.  As  a 
license,  it  is  not  warrantable,  because  the  business 
could  have  been  reached  on  the  cut  valorem  principle. 
Danville  v.  Shelton,  76  Va.  826. 

Taxation— Capital  Stock— Shares.— The  capital  stock 
and  the  shares  of  the  capital  stock  are  distinct 
thingrs.  Both  may  be  taxed,  and  it  is  not  double  tax- 
ation, where  ordinance  directs  assessments  of  tax 


"on  all  personal  property,  money  and  credits, 
includingr  all  capital  stock,"  etc..  the  valuation  of 
the  personal  property  of  a  bank  is  rigrhtiy  ascer- 
tained by  adding  to  the  paid  up  capital  the  demand 
notes  of  stockholders  given  for  unpaid  up  capital 
stock,  drawing  interest  and  held  by  the  bank.  Domi- 
cile of  holder  of  evidence  of  debt  is  the  Htut  of  the 
debt  for  taxation  purposes.  Notes  held  by  a  bank 
located  in  a  city  are  taxable  by  said  city,  wherever 
the  makers  may  reside,  whether  In  or  out  of  the 
city  or  in  or  out  of  the  state.  Where  tax  has  been 
lawfully  assessed,  and  is  not  paid  when  due,  of 
course  the  penalty  imposed  by  the  ordinance  for 
nonpayment  of  the  tax  may  riffhtty  be  enforced. 
State  Bank  of  Virginia  v.  City  of  Richmond,  79  Va. 
118. 

Taxation  of  Shares  of  Railroad  Stock.— in  City  of 
Richmond  v.  Daniel,  14  Gratu  885,  it  was  held  that, 
the  shares  of  a  railroad  company  are  not  liable  to 
be  taxed  by  the  council  of  the  city  of  Richmond, 
either  under  the  charter  of  the  city  or  under  the 
Code. 

Taxation  of  Property  of  Testator— Donilclle.—Where, 
at  the  time  of  his  death,  the  domicile  of  testator 
was  beyond  the  corporate  limits  of  a  city,  bonds 
belonging  to  his  estate  are  not  assessable  and  taxa- 
ble by  said  city,  though  at  the  time  the  assessment 
and  levy  was  made  his  executors  resided  within 
said  city.  City  of  Staunton  v.  Stout's  Ex'ors.  86  Va. 
821, 10  S.  E.  Rep.  6. 

Taxation  of  Lawyers.— The  council  of  the  city  of 
Richmond  may  lay  a  tax  upon  lawyers  as  such.  The 
ordinance  of  the  council  provides  that  lawyers  and 
others  shall  be  divided  into  six  classes,  and  that 
those  in  each  class  shall  pay  a  certain  sum  as  his 
tax;  and  it  directs  that  the  committee  of  finance 
shall  place  each  lawyer  in  the  class  to  which  they 
shall  think  he  properly  belongs,  lookin?  to  all  the 
circumstances  of  the  case.  And  it  is  provided  that 
when  the  committee  has  completed  its  classifi- 
cation, public  notice  shall  be  ffiven.  and  any  lawyer 
dissatisfied  with  his  classification,  may  appear 
before  the  committee  and  have  It  corrected  if  erro- 
neous. Held,  the  tax  is  not  an  Income  tax,  nor  are 
the  duties  imposed  on  the  committee  leffislative, 
but  ministerial;  and  the  ordinance  is  not  unconsti- 
tutional. Ould  V.  City  of  Richmond,  23  Gratt  464,  14 
Am.  Rep.  139. 

License  Tax  on  '*Bvery  Attorney  at  Law.*'— A  city 
ordinance  imposing-  a  specific  license  tax  "on  every 
attomey-at-law"  includes  non-resident  attorneys 
who  have  offices  and  practice  their  profession  in  the 
city,  as  well  as  resident  attorneys.  City  of  Peters- 
bursr  V.  Cocke,  94  Va.  244.  26  S.  E.  Rep.  576. 

License  Tax.— Sections,  of  charter  of  city  of  Lynch- 
burg, granting  authority  to  impose  a  license  tax 
upon  persons  eng-affed  in  certain  enumerated  call- 
ings, and  "upon  any  other  person  or  employment, 
which  it  may  deem  proper,  whether  such  person  or 
employment  be  herein  specially  enumerated  or 
not,"  does  not  empower  the  city  to  impose  such  tax 
upon  a  railroad  corporation;  which  is  neither  a 
person  nor  an  employment,  within  the  ordinary 
acceptation  of  those  words.  City  of  Lynchburff  v. 
N.  &  W.  R.  R.  Co.,  80  Va.  237. 

Licenses  — Construction  of  Statute.— In  Roche  v. 
Jones,  87  Va.  484,  12  S.  E.  Rep.  965.  it  is  held  that  S 
550,  Va.  Code  1887,  applies  only  to  state  and  not  to 
municipal  licenses,  which  may  be  prescribed  to 
expire  June  3rd  instead  of  April  aoth,  of  each  year. 

Licenses— Brokers— Interstate  Commerce.— A  license 
tax  Imposed  by  a  city  on  a  broker  whose  business  is 
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confined  to  sellinsr  by  sample  and  personal  applica- 
tion, for  non-resident  principals  exclusively,  sroods 
belonginsr  to  tbem  in  another  state,  for  the  purpose 
of  introducinff  them  into  the  state,  is  a  reirulatlon 
of  interstate  commerce  and  beyond  the  city's  power. 
AdUns  V.  City  of  Richmond  (Va.),  8  Mun.  CJorp.  Cas. 
614. 

Power  to  Exempt  Property  from  Taxation.— Dele- 
gated power  to  tax,  does  not  imply  power  to  exempt 
from  taxation,  and  where  a  municipality  Is  author- 
ized to  tax  all  property,  it  can  exempt  none.  Whit- 
ing et  (lis,  V.  Town  of  West  Point  88  Va.  905,  14  S.  E. 
Rep.  696. 

This  case  criticised,  overruled,  or  dittinouiehed  the 
decisions  in  Williamson  v.  Massey,  Auditor,  83  Oratt 
237:  City  of  Petersbursr  v.  Petersburg  Ben.  Associa- 
tion. 78  Va.  431 ;  O.  &  A.  R.  Co.  v.  Alexandria,  17  Gratt 
176:  DanvlUe  v.  Shelton,  76  Va.  825. 

Property  Specially  Exempted  from  Taxation.— The 
charter  of  the  R.  &  D.  Railroad  Co.  provides  that  "all 
machines,  waffons,  vehicles  or  carriages  belonging 
to  the  company,  with  all  their  works,  and  all  profits 
which  may  accrue  from  the  same,  shall  be  vested  in 
the  respective  shareholders  forever,  in  proportion 
to  their  respective  shares,  shall  be  deemed  personal 
estate,  and  exempt  from  any  charge  or  tax  what- 
ever." Held:  (1)  The  real  estate  owned  and  used  by 
the  company  for  the  purposes  of  their  business,  is 
embraced  in  the  provision,  and  is  personal  estate. 
(2)  All  the  said  property,  real  and  personal,  is 
exempt  from  taxation,  both  state  and  municipal. 
(8)  The  exemption  from  taxation  of  the  real  estate 
of  the  company  in  the  city  of  Richmond,  is  not 
unconstitutional  as  beinsr  in  confiict  with  the  char- 
ter of  the  city,  previously  granted,  giving  the  city 
the  power  to  tax  real  estate  for  the  purposes  stated 
in  the  city  charter:  the  city  having  ample  means  of 
taxation  left  for  the  payment  of  her  expenses  and 
debu.    Richmond  v.  R.  &,  D.  R.  Co.,  21  Oratt  604. 

Perry  Landing  Owned  by  City  Exempt  from  Taxa- 
tion.—A  lot  in  a  city  of  N.,  owned  and  used  by  county 
of  £.  and  city  of  P.  as  landing  for  ferry  maintained 
by  them,  is  exempt  from  taxation  under  Acts  1881-62, 
p.  382.    Black  V.  Sherwood,  84  Va.  906.  6  S.  £.  Rep. 

a.  Local  AMewments. 

In  Oeneral.- Local  assessments  for  street  improve- 
ments are  an  exercise  of  the  taxing  power  of  the 
state,  and  article  XFV  of  the  amendments  to  the 
constitution  of  the  United  States  applies  to  such  as- 
sessments; and  a  law  which  authorizes  such  assess- 
ments without  reasonable  notice  to  the  person  of 
whom  the  assessment  is  exacted,  and  without  afford- 
ing him  an  opportunity  to  appear  and  contest  the 
legality,  justice,  and  correctness  of  the  assessment 
before  it  is  finally  determined  upon,  deprives  such 
person  of  his  property  without  due  process  of  law, 
and  is  void.  "Due  process  of  law"  requires  that  a 
person  shall  have  reasonable  notice,  and  a  reason- 
able opportunity  to  be  heard  before  an  impartial 
tribunal,  before  any  binding  decree  can  be  made 
affecting  his  rights  to  liberty  or  property.  It  is  not 
enough  that  the  owner  may  by  chance  have  notice, 
or  that  he  may,  as  a  favour,  have  a  hearing.  The 
law  itself  must  require  notice  to  him,  and  give  him 
a  right  to  a  hearing  and  an  opportunity  to  be  heard. 
While  the  legislature  may  prescribe  the  kind  of 
notice  and  the  mode  of  service,  it  cannot  dispense 
with  all  notice.  Vlolett  v.  City  of  Alexandria.  92  Va. 
562.  28  S.  £.  Rep.  900. 

Statutes  authorizing  local  assessments  on  abutting 
lands  or  lots,  to  meet  the  expense  of  improvements 


to  the  street  in  front  of  such  land  or  lots,  levied 
according  to  the  benefits  to  such  land  or  lots,  are 
not  in  violation  of  section  1  of  article  X  of  the  con- 
stitution of  this  state,  and  are  valid.  Section  88  of 
the  charter  of  the  city  of  Alexandria,  as  amended 
by  an  act  of  the  legislature  approved  March  1, 1888, 
is  not  in  confiict  with  said  section  of  the  constitu- 
tion. Vlolett  V.  City  of  Alexandria,  92  Va.  562,  23 
S.  E.  Rep.  900. 

While  the  legislature  may  grant  to  municipal 
corporations  the  power  to  levy  local  assessments 
for  street  improvements,  yet  the  statute  making 
the  grant  must  be  strlctl3' construed,  and  the  munic- 
ipality must  keep  closely  within  its  provisions.  If 
the  statute  conferring  the  power  to  make  such 
assessments  limits  its  exercise  to  the  benefits,  by  the 
Improvements,  to  the  property  assessed,  or  is  not 
broad  enough  to  confer  on  the  municipality  the 
power  to  select  the  mode  of  assessments,  then  an 
assessment  by  frontage  is  an  unwarranted  assump- 
tion of  benefits,  and  does  not  meet  the  requirements 
of  the  statute,  but  is  in  confiict  therewith.  Tested 
by  this  rule,  the  ordinance  of  the  city  council  of 
Alexandria,  under  which  the  assessment  in  the  case 
at  bar  was  made,  is  not  authorized  by  the  charter 
of  said  city  under  which  the  ordinance  was  passed. 
Vlolett  V.  Alexandria,  92  Va.  562.  23  S.  E.  Rep.  900. 
See  also,  4  Va.  Law  Reg.  540,  547:  and  especially 
note  to  Homung  v.  McCarthy,  3  Mun.  Corp.  Cas.  267; 
Sands,  Receiver,  v.  City  of  Richmond,  81  Gratt  671 ; 
City  of  Norfolk  V.  Ellis.  86  Gratt  224;  Richmond  & 
A.  R.  Co.  V.  City  of  Lynchburg,  81  Va.  478;  Davis  v. 
City  of  Lynchburg,  84  Va.  861,  6  S.  E.  Rep.  280;  Wilson 
V.  PhiUppl,  89  W.  Va.  80,  19  S.  E.  Rep.  668;  Parkers- 
burg  V.  Tavenner,  42  W.  Va.  491,  26  S.  E.  Rep.  179. 
But  compare.  City  of  Norfolk  v.  Chamberlain,  89  Va. 
196,  16  S.  E.  Rep.  780:  McCrowell  v.  City  of  Bristol,  89 
Va.  662. 16  S.  E.  Rep.  867. 

The  city  council  of  Richmond  has  authority  under 
its  charter  and  the  constitution  of  Virginia  to 
require  the  owner  of  a  lot  upon  a  street  which  has 
been  graded,  paved  and  guttered  by  the  city  to  pave 
the  sidewalk  in  front  of  his  lot  and  when  it  is  at  the 
comer  of  a  street  to  pave  the  sidewalk  on  the  side 
of  the  lot.  And  if  the  owner  does  not  have  the  work 
done  within  the  time  prescribed  by  the  ordinance, 
the  city  may  have  it  done  and  collect  the  money 
from  him.  Sands.  Receiver,  v.  City  of  Richmond,  31 
Gratt  571. 

Local  AaseMoienta— Personal  Liability  for— Constitu- 
tional Law.— An  act  of  General  Assembly  which 
empowers  the  council  of  a  city  to  determine  what 
portion,  if  any,  of  certain  street  improvements  shall 
be  paid  by  the  owners  of  the  real  estate  benefited 
thereby,  or  bounding  and  abutting  on  said  streets, 
and  to  assess  the  same  by  the  front  foot  and  which 
declares  that  the  assessment  thus  made  shall  con- 
stitute a  lien  on  the  property,  "and  shall  also  be  a 
personal  debt  of  the  owner  of  the  property,"  author- 
izes a  system  of  taxation  which,  in  so  far  as  it  makes 
such  assessment  the  personal  debt  of  the  owner  of 
the  property,  is  not  equal  and  uniform,  and  is  in 
conflict  with  section  1,  Article  X  of  the  constitution 
of  the  state,  and  is  therefore,  in  this  respect,  void. 
Asberry  v.  Roanoke,  91  Va.  562,  22  S.  E.  Rep.  860. 

Local  Assessments— Charge  In  Rem— Constractlon 
of  Charter.— By  a  section  of  its  charter,  power  is 
conferred  on  a  city  "to  specifically  tax  a  lot  adjoin- 
ing a  street  on  which  paving  is  done  or  a  curbstone 
put  down  (whether  on  the  sidewalk  or  carriageway), 
not  exceeding  two-thirds  of  the  expense  of  the  curb- 
stone or  paving  on  that  half  of  the  street  opposite 
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the  lot."  Held:  (1)  This  section  does  not  authorize 
a  special  assessment  for  street  improvements,  to  be 
made  a  personal  charsre  asralnst  the  owner,  but 
only  a  charge  on  the  lot  so  taxed.  (2)  Nor  does  this 
section  authorize  a  tax  for  the  errading-  of  the  street, 
but  only  for  the  pavinsr  and  layinsr  down  curbstone 
on  the  same.    Green  v.  Ward,  82  Va.  324. 

Local  Asjessments— Charjre  In  Per8onain.--The  pro- 
vision of  the  charter  authorizing-  such  local  assess- 
ments, if  valid,  can  be  charged  only  upon  the 
abutting  property,  and  cannot  be  levied  on  the  per- 
sonal property  of  the  abutting  owners.  McCrowell 
V.  City  of  Bristol,  80  Va.  652, 16  S.  E.  Rep.  867. 

Local  AsMssments— Not  a  Lien  on  Lots— Anomalous 
Decision.— The  act  authorizing  an  assessment  for 
pavinff  the  streets  of  Norfolk,  does  not  impose  a 
lien  upon  the  lots  in  the  borough,  for  the  payment 
of  the  assessment,  but  gives  a  personal  remedy  only, 
ag-ainst  the  freeholders  in  possession,  and  not 
agrainst  reversioners  and  remaindermen.  Moseley 
V.  Boush,  4  Rand.  892.  This  decision  is  anomalous 
and  seems  never  to  have  been  followed. 

Local  Assessments  In  the  Ratio  of  the  Front  Foot.— 
The  city  council  of  Norfolk  has  authority  under 
the  charter  of  the  city  and  the  constitution  of  Vir- 
grlnia,  to  assess  the  expense,  or  a  part  of  the  expense, 
of  pavlnsr  a  street  upon  the  owners  of  the  property 
on  the  street  in  the  ratio  of  the  front  foot  of  their 
lots  facing  on  the  street.  Norfolk  City  v.  Ellis.  26 
GratL  284;  Davis  v.  City  of  Lynchburg,  84  Va.  861,  6 
S.  E.  Rep.  290;  R.  &  A.  R.  Co.  v.  City  of  Lynchburg, 
81  Va.  473. 

Assessment  by  Front  Foot.— The  provisions  of  the 
charter  of  Lynchburg  empowering-  the  council, 
when  water  mains  are  laid  in  the  street,  to  levy  an 
annual  special  assessment  on  the  real  estate  on 
both  sides  of  such  street  to  meet  the  expenses  of 
the  waterworks,  and  further  authorizing:  it  to 
exempt  from  such  assessment  any  property  to 
which  water  is  supplied  and  water  rates  chargred, 
are  not  repugnant  to  the  state  constitution.  R.  & 
A.  R.  Co.  V.  City  of  LynchburfiT,  81  Va.  478;  Davis  v. 
City  of  LynchburfiT,  84  Va.  861,  6  S.  E.  Rep.  2Sa 

Enforcement  of  Local  Assessments— Construction  of 
Charter— Constitutional  Law.— A  section  of  a  munici- 
pal charter  which  authorizes  local  assessments  by 
the  council  for  street  improvements,  upon  the 
written  petition  of  a  majority  of  the  owners  of  the 
property  to  be  assessed,  or,  without  such  petition,  by 
a  vote  of  a  majority  of  all  the  members  elected  to  the 
council,  after  publication  for  twenty  days,  in  two  or 
more  newspapers  published  in  the  municipality,  of 
a  resolution  declaring  such  assessment  to  be  expe- 
dient, is  in  contravention  of  amendment  XTV  of 
the  constitution  of  the  United  States,  and  therefore 
void,  as  it  provides  no  tribunal  before  which,  place 
where,  or  time  within  which,  parties  to  be  affected 
may  contest  the  lesrality,  justice,  or  correctness  of 
the  assessment  If  the  publication  is  intended  as 
notice  to  appear  before  the  council  and  contest  the 
assessment,  and  that  be  the  law,  it  is  not  full  and 
clear  enough  to  disclose  that  fact  to  a  person  of 
ordinary  intelligrence.  Norfolk  v.  Youngr,  97  Va.  728, 
34  S.  E.  Rep.  886. 

By  a  section  of  its  charter  the  collecting-  officers 
of  a  city  are  empowered  to  distrain  for  taxes  and 
levies  due  the  city.  Beld,  this  section  does  not 
empower  those  officers  to  distrain  for  special  assess- 
ments for  street  improvements,  which  are  charge- 
able on  real  estate  only.    Green  v.  Ward,  82  Va.  324. 


III.  DUTIES  AND  LIABILITIES. 
A.  In  Qeneral. 

Oovemmental  Duties— Private  or  ninlsterlal  Duties 
—Liability.— The  powers  conferred  upon  a  municipal 
corporation  for  the  grovemmentof  that  portion  of 
the  public  residing  within  its  limits  are  called  g-ov- 
emmentalf  legislative,  or  discretionary  powers. 
For  injuries  resulting  from  the  failure  to  exercise 
these  powers,  or  for  their  negligent  or  improper 
exercise,  the  municipality  is  not  liable.  But  powers 
and  privileges  conferred  for  its  private  advantage 
impose  corresponding-  duties  which  are  ministerial 
and  absolute.  For  injuries  resulting  from  a  failure 
to  exercise  these  powers  and  duties,  or  for  neffli- 
srence  in  their  exercise  the  municipality  is  liable  in 
an  action  for  damages  in  the  same  manner  as  a 
private  individual.  Jones  v.  City  of  Willlamsbursr. 
97  Va.  722,  34  S.  £.  Rep.  888,  3  Mun.  Corp.  Cas.  444,  and 
nots. 

Non-Liability  for  Neglect  in  Oovemmental  Capacity. 
— "In  its  srovemmental  capacity,  a  municipality  is 
strictly  a  branch  of  the  state  government,  within 
the  extent  of  its  limitations,  both  as  to  territory  and 
powers  granted.  And  in  the  discharg-e  of  their 
duties,  srovemmental  and  discretionary,  its  officers 
are  public  officers,  for  whose  acts  the  municipality 
is  in  no  wise  liable.  Gibson  v.  City  of  Huntingrton, 
38  W.  Va.  1T7, 18  S.  E.  447;  Brown's  Adm'r  v.  Town  of 
Guyandotte,  34  W.  Va.  299.  12  S.  E.  707;  Thomas  v. 
Town  of  Grafton,  84  W.  Va.  282, 12  S.  E.  478;  Mendel 
V.  Wheellngr,  28  W.  Va.  233;  Orme  v.  City  of  Rich- 
mond, 79  Va.  86:  City  of  Richmond  v.  Long"s  Adm'rs, 
17  Gratt.  375;  Barnes  v.  District  of  Columbia,  91  IT. 
S.  540."  aty  of  Charleston  v.  BeUer,  45  W.  Va.  44.  30 
S.  E.  Rep.  152. 

As  to  the  powers  and  functions  of  an  incorporated 
town  of  a  public  crovemmental  character.  It  is  not 
liable  for  damages  caused  by  the  wroufirful  acts  or 
negligence  of  its  officers  or  agents  therein.  Bartlett 
V.  Town  of  Clarksburg,  45  W.  Va.  393,  31  S.  £.  Rep. 
918, 1  Mun.  Corp.  Cas.  43,  and  note;  Brown's  Adm'r  v. 
Town  of  Guyandotte,  34  W.  Va.  299, 12  S.  E.  Rep.  707. 

Special  Instances  of  Non-Llablllty.— A  city  owning 
waterworks,  not  required  by  its  charter,  and  charff- 
ing  consumers  water  rents,  is  not  liable  for  loss,  by 
a  fire,  caused  by  its  nesrligence  in  the  care  of  the 
works.  Mendel  v.  Wheeling,  28  W.  Va.  288,  67  Am. 
Rep.  664. 

A  city  is  not  responsible  for  property  destroyed  by 
its  police  force,  without  any  authority  from  the  city, 
or  its  groveming-  power.  Barman  v.  City  of  Lynch- 
burg-, 88  Gratt.  37;  Brown's  Adm'r  v.  Guyandotte,  34 
W.  Va.  299,  12  S.  E.  Rep.  707. 

Municipal  corporations,  in  the  exercise  of  their 
political,  discretionary,  and  legislative  authority, 
are  not  liable  for  the  misconduct,  negrlig-ence  or 
omissions  of  the  ag-ents  employed  by  them.  City  of 
Richmond  v.  Longr,  17  Gratt.  875,  94  Am.  Dec.  461. 

In  Duncan  v.  City  of  Lynchburg:  (Va.),  34  S.  E.  Repw 
964,  the  city  was  held  not  liable  for  a  nuisance, 
occasioned  by  a  work  it  had  no  authority  to  operate. 

The  power  of  the  common  council  of  a  city,  town, 
or  village  to  prevent  or  abate  nuisances  Is  g-ovem- 
mental  and  discretionary,  and  for  the  proper 
exercise  thereof  the  city  cannot  be  held  liable  for 
the  loss  or  destruction  of  property  or  damages 
occasioned  thereby.  Such  loss,  If  any,  must  fall 
upon  the  actual  or  proposed  nuisancer.  Wood  v. 
City  of  Hinton  (W.  Va.),  8  Mun.  Corp.  Cas.  547. 

A  town  is  not  liable  for  damages  for  the  death  of 
a  person  caused  by  the  burning  of  Its  jail  while  such 
person  was  confined  therein  by  town  authority  for 
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a  violation  of  its  ordinances,  thonffh  such  fire  was 
attributable  to  the  wrongful  act  or  neffliffence  of  tbe 
officers  or  asrents  of  the  town.  Brown's  Adm'r  v. 
Town  of  Gayandotte,  84  W.  Va.  299, 12  S.  E.  Rep.  707. 

The  mayor  of  the  town  of  Grafton  havinff  imposed 
fines  npon  a  citizen  of  the  town,  execution  therefor 
came  into  the  hands  of  the  town  sergeant,  who  lev- 
led  upon  the  separate  property  of  the  offender's 
wife,  and  sold  the  same  at  a  sacrifice.  Held,  (1)  that 
the  town  could  not  be  held  liable  for  the  tortious  act 
of  the  sersreant,  unless  it  was  proven  that  the  town 
directed,  counseled,  or  otherwise  participated  in  the 
perpetration  of  the  wronsr;  (2)  in  levying  the  writ, 
the  sersreant  acted  not  as  a  municipal,  but  as  a  pub- 
lic, civil  officer,  and  the  doctrine  of  respondeat  supe- 
rior has  no  application :  (8)  as  the  net  proceeds  of  the 
sale  of  the  property  improperly  seized  were  paid 
over  to  the  town,  the  latter  would  be  liable  for  such 
net  proceeds  in  an  action  for  money  had  and  re- 
ceived. Thomas  v.  Town  of  Grafton,  84  W.  Va.  282, 
12  S.  £.  Rep.  478. 

WhereiNeffllgeiice  of  City  Amounts  to  a  Taklns  of  Pri- 
vate Property.— Where  a  person  is  permitted  and 
aided  by  a  city  to  alter  the  course  of  a  sewer  over 
which  it  has  assumed  control  (it  matters  not  by 
whom  it  was  originally  constructed),  and  such  alter- 
ation is  so  nefflifirently  effected  as  to  cause  the  water 
and  filth  to  flow  into  the  plaintiff's  cellar,  the  city  is 
liable  for  the  damages  resultinsr  therefrom.  Chalk- 
ley  V.  City  of  Richmond,  88  Va.  402,  14  S.  £.  Rep.  889. 

Negligence  In  Proprietary  Character.— The  city  of 
Petersburg  owns  a  wharf  in  the  Appomattox  river, 
for  the  use  of  which  the  city  is  authorized  to  charge 
and  does  charge  wharfage.  In  October  1878  the 
vessel  of  A  not  being  able  to  get  to  the  wharf  at 
which  she  was  to  deliver  her  loan  on  account  of  an 
obstruction  in  the  stream  by  another  vessel,  drew 
np  to  the  city  wharf  and  moored  to  it,  and  whilst 
waiting  there  she  sunk  on  the  next  low  water,  from 
a  pile  going  through  her  bottom.  This  pile  was  oak, 
being  about  two  feet  from  the  wharf,  in  the  stream 
where  a  vessel  at  the  wharf  would  probably  lie,  and 
was  visible  at  low  water,  though  it  was  some  two 
feet  or  more  above  the  bed  of  the  river,  and  was 
firmly  fixed  there.  Held,  the  allowing  such  an  ob- 
struction in  the  place  where  it  was,  was  negligence; 
and  the  city  of  Petersburg  being  the  owner  of  the 
wharf,  is  liable  for  the  damages  occasioned  by  it 
City  of  Petersburg  v.  Applegarth's  A'dm'r,  88  Gratt. 
821. 

Negligence  In  Bxerdee  of  Ministerial  Dtitiet.— Munic- 
ipal corporations,  in  discharge  of  ministerial  or 
specified  duties  assumed  in  consideration  of  the 
privileges  conferred  by  their  charter,  are  liable  for 
the  misconduct,  negligence  or  omission  of  their 
agents:  and  this,  though  there  be  the  absence  of 
special  rewards  or  advantages.  City  of  Richmond 
V.  Long's  Adm'rs.  17  Gratt  875,  94  Am.  Dec.  461. 

LiaMllty  of  City  for  the  Torts  of  Its  Officers.— A 
public  officer  is  not  responsible  to  third  persons  for 
the  negligence  or  default  of  his  official  subordinates. 
This  principle  of  exemption  from  liability,  for  the 
defaults  of  its  officers  is  not  extended  to  municipal 
corporations,  where  the  authority,  though  for  the 
accomplishment  of  objects  of  a  public  nature,  and 
for  the  benefit  of  the  public,  is  one,  from  the  exer- 
cise of  which,  the  corporation  derives  a  profit  or 
where  the  duty  may  be  presumed  to  be  enjoined 
upon  the  corporation  in  consideration  of  privileges 
granted.    Sav^er  v.  Corse,  17  Gratt  28a 

Ministerial  Duties— Negligent  Discharge— UaMllty.— 
A  municipal  corporation  is  liable  for  injuries  caused 


by  its  negligence  in  the  discharge  of,  or  failure  to  dis- 
charge, such  duties  as  are  purely  ministerial,  and 
not  governmental  or  discretionary.  Gibson  v.  City 
of  Huntington,  88  W.  Va.  1T7,  18  S.  E.  Rep.  447. 

Municipal  corporations,  in  discharge  of  ministe- 
rial or  specified  duty,  are  liable  for  the  misconduct, 
negligence  or  omissions  of  their  agents.  City  of 
Richmond  v.  Long's  Adm'rs,  17  Gratt  875;  Orme  v. 
City  of  Richmond,  79  Va.  86. 

Negligent  flanagement  of  Corporate  Property— Liabil- 
ity.—A  municipal  corporation  is  liable  for  injuries 
sustained  by  the  negligent  management  of  its  cor- 
porate property,  to  the  same  extent  that  private 
individuals  are  liable  for  the  same  character  of 
negligence.  Gibson  v.  City  of  Huntington,  38  W.  Va. 
177.  18  S.  £.  Rep.  447. 

Liability  for  Ultra  Vires  Acts.— The  ordinance  of  the 
city  of  Richmond,  adopted  April  2,  1866,  on  the  eve  of 
the  evacuation  of  the  city  by  the  Confederate  forces, 
directing  the  destruction  of  all  liquor  in  the  city,  and 
pledging  the  city  for  Its  payment,  is  tUtra  vires  and 
void,  and  the  owner  of  the  liquor  cannot  recover  the 
value  thereof  from  the  city.  The  destruction  of  the 
liquor  was  not  an  exercise  of  the  city's  power  of 
eminent  domain,  but  was  a  police  regulation  for  the 
preservation  of  peace  and  good  order  In  the  city. 
The  charter  of  the  city  limited  its  exercise  of  the 
right  of  eminent  domain  to  the  acquisition  of 
"ground  for  the  purpose  of  opening  or  extending 
its  streets,"  or  other  public  purposes.  The  power 
exercised  by  the  city  council  was  not  conferred, 
either  in  express  terms  or  by  fair  implication,  by 
the  city's  charter  or  by  the  general  laws,  nor  is  it 
indispensable  to  the  performance  of  its  corporate 
duties,  or  the  accomplishment  of  the  purposes  of  its 
incorporation.  Wallace  v.  City  of  Richmond,  94  Va. 
204,  28  S.  £.  Rep.  586;  Jones  v.  City  of  Richmond,  18 
Gratt  517,  disapproved. 

Liability  of  City  for  Damage  by  Railroad  on  Streets. 
—Where  work  is  done  by  a  railroad  company  in  a 
street  of  a  city,  under  authority  from  the  city  to 
occupy  the  street  for  its  track,  the  city  is  not  liable 
to  adjoining  lot  owners  for  injury  to  their  lots  from 
such  work,  but  they  must  look  to  the  company. 
Jordan  v.  City  of  Benwood,  42  W.  Va.  812,  26  S.  E. 
Rep.  266. 

Use  of  Streets  by  Railroad— Liability  of  aty  for 
Damage  from  Defective  Tunnel.- A  city  is  not  liable 
for  damages  resulting  from  the  defective  construe- 
tion  of  a  tunnel  under  one  of  its  streets  by  a  rail- 
road company,  when  the  railroad  company  is  au- 
thorized to  construct  its  road  from  said  city,  and  the 
city  permits  the  company  to  enter  and  use  its  streets 
for  its  roadway,  in  pursuance  of  authority  vested  in 
the  city  by  its  charter.  The  right  of  the  city  to  allow 
the  use  of  its  streets  by  the  railroad  company  in- 
cludes the  right  to  permit  the  company  to  run  under 
the  streets  as  well  as  upon  them.  But  permission  to 
enter  and  use  the  streets  confers  no  right  on  the 
railroad  company  to  take  or  invade  the  property  of 
any  citizen  without  just  compensation,  nor  does  it 
sanction  any  tort  the  company  may  commit  Nor 
does  the  taking  of  a  bond  from  the  company  to 
indemnify  the  city  against  loss  by  reason  of  the  fail- 
ure of  the  company  to  carry  out  its  contract  with 
the  city  to  render  the  city  liable  for  the  torts  of  the 
company.  The  company  alone  is  liable  for  its  torts. 
It  is  in  no  sense  the  agent  of  the  city.  Terry  v.  City 
of  Richmond,  94  Va.  537,  27  S.  E.  Rep.  429. 

Liability  of  Municipal  Property  to  Bxecntion.— In 
Brown  V.  Gates,  Treasurer,  etc.,  15  W.  Va.  131,  a  writ 
o f  Jleri  facias  may  issue  under  provisions  of  the  Code 
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of  1808  of  this  state  against  a  political  public  munic- 
ipal corporation  upon  a  Judsrment  for  a  debtordam- 
affes  rendered  by  a  court  of  competent  jurisdiction 
in  this  state.  It  seems  that  such  a  corporation  may 
sometimes  own  some  descriptions  of  property 
strictly  private  or  interests  in  such  property,  or 
have  debts  of  a  strictly  private  nature  due  to  it, 
which  are  subject  to  levy  and  to  the  lien  of  such 
writ  of  Jleri  facias.  But  perhaps  property  charged 
with  public  trusts,  or  owned  or  used  by  such  corpo- 
ration for  public  punxMes.  such  as  flre-enfirines,  etc., 
are  not  subject  to  levy,  or  to  the  lien  of  a  JUri  facias, 
upon  the  same  principle  that  the  taxes  and  revenues 
of  such  corporation  are  not  subject  to  the  levy  or 
lien  of  a  fl^  faciasx  but  as  that  question  is  not 
involved  in  this  case  it  is  not  now  decided.  See  also, 
monofirraphic  note  on  "Executions"  appended  to 
Paine  v.  Tutwiler,  27  Gratt.  440. 

Attachment  or  OamUhment  of  Municipal  Corpora^ 
tlons.~A  municipal  corporation  may  be  garnished 
or  attached  for  a  debt  due  to  one  of  its  creditors  just 
as  a  natural  person  may  be.  Such  a  proceeding  is 
not  contrary  to  the  public  policy  of  this  state.  Ports- 
mouth Oas  Co.  V.  Sanford,  07  Va.  124,  88  S.  E.  Rep. 
516,  6  Va.  Law  Resr.  172. 

Mechanics*  Liens  on  Property  of  Municipality.— A 
mechanic's  lien  cannot  be  claimed  acrainst  public 
buildings  erected  by  the  state,  or  cities  or  counties, 
for  public  persons.  Hicks  v.  Roanoke  Brick  Co.,  94 
Va.  741,  27  S.  E.  Rep.  606;  Manly  Mfff.  Co.  v.  Broaddus, 
94  Va.  647,  27  S.  E.  Rep.  438:  Phillips  v.  University  of 
Virginia,  07  Va.  472,  84  S.  E.  Rep.  60,  5  Va.  Law  Resr 
466. 

Sttboontractor*a  Lien.— Furnishing  materials  to  be 
used  by  a  contractor  in  the  erection  of  a  public  im- 
provement for  a  city,  which  materials  are  so  used, 
does  not  give  any  lien  on  the  fund  due  by  the  city  to 
the  contractor.  Hicks  v.  Roanoke  Brick  Co.,  04  Va. 
741.  27S.  E.  Rep.606. 

Taking  of  Private  Property— Liability.— On  the  2d  of 
April.  1866,  in  anticipation  of  the  evacuation  of  the 
city  of  Richmond  by  the  Confederate  army,  the  coun- 
cil of  the  city  ordered  the  destruction  of  all  the  li- 
quor in  the  city,  and  undertook  to  pay  for  it  The 
council,  under  the  charter  of  the  city,  had  authority 
to  make  the  order  and  the  pledge;  and  the  city  of 
Richmond  is  responsible  for  the  value  of  the  liquor 
destroyed  under  the  order  of  the  council.  Jones  v. 
The  aty  of  Richmond,  18  Gratt  617. 

Liability  for  Notes  Issued  during  the  War.— The  city 
of  L.,  on  the  8th  of  May,  1862,  passed  an  ordinance  for 
the  issue  of  $120,000  of  small  notes,  and  directed  its 
treasurer  to  exchange  them  for  coin  or  currency, 
which  should  be  held  or  invested  for  the  redemption 
of  the  notes.  From  May  8,  to  October.  $72,418  was 
received  in  currency  in  exchange  of  the  notes,  of 
which  $68,000  was  invested  in  Confederate  bonds  and 
the  balance  was  held  in  hand.  The  notes  were  di- 
rected to  express,  and  did  express,  on  their  face- 
received  in  payment  for  city  taxes  and  all  other  city 
dues.  The  city  did  not  levy  a  tax  for  the  redemption 
of  the  notes.  Held:  (1)  The  notes  were  issued  and 
received  with  reference  to  Confederate  currency  as 
a  standard  of  value.  (2)  By  the  act  the  notes  were 
required  to  be  redeemed  within  the  period  pre. 
scribed  by  the  act.  (8)  The  city  of  L.  having  pro- 
vided for  the  issue  of  her  notes,  under  the  act  of 
March  29.  the  act  of  May  16.  extending  the  time  of 
redemption,  does  not  apply  to  the  notes  issued  by 
that  city.  <4)  The  city  of  L.  having  provided  ample 
funds  for  the  redemption  of  her  notes,  she  was  not 
required  to  levy  a  tax  for  their  redemption.    (6)  Some 


of  these  notes  not  having  been  presented  for  redemp- 
tion within  the  time  prescribed  by  the  act  of  March  29, 
the  holders  of  them  are  not  entitled,  after  the  war, 
to  set  them  off  against  taxes  due  from  them  to  the 
city;  and  the  fund  which  had  been  provided  and 
held  ready  for  their  payment  having  perished, 
without  fault  of  the  city,  the  city  of  L.  is  not  under 
any  obligation  in  law  or  equity,  to  redeem  them. 
Miller  V.  City  of  Lynchburg,  20  Gratt  880. 

Blcydea— Failure  to  Pass  Ordinance.— Bicycles  are 

vehicles,  and  should  not  be  ridden  on  sidewalks, 
but  if  so  ridden,  the  municipality  is  not  liable  for 
damages  resulting  from  a  collision  with  a  pedes- 
trian, merely  because  it  failed  to  pass  an  ordinance 
forbidding  such  use  of  its  sidewalks.  Jones  v.  City 
of  Williamsburg,  97  Va.  722.  8  Mun.  Corp.  Cas.  444  and 
noU,  84  S.  E.  Rep.  883. 

Jailer's  Fees— Construction  of  Statute.— Code,  i  3682, 
fixing  the  fees  a  jailer  is  entitled  to  for  receiving 
and  supporting  prisoners,  applies  only  to  payments 
out  of  the  state  treasury  for  receiving  and  support- 
ing prisoners  charged  with  crime,  and  not  to  pay- 
ments out  of  a  city's  treasury  to  the  keeper  of  the 
city  jail  for  receiving  and  supporting  prisoners 
charged  with  violation  of  its  ordinances.  City  of 
Richmond  v.  Epps  (Va.),  86  S.  E.  Rep.  728. 

Personal  Injuries— Fireworks— Consent  of  Officers — 
Liability.— An  incorporated  town  is  not  liable  for 
personal  injuries  occasioned  by  the  firing  of  squibs, 
rockets,  fireworks,  and  firearms  on  the  streets  by  a 
crowd  of  citizens,  although  such  acts  be  done  with 
the  knowledge  and  consent  of  the  mayor,  council, 
police,  and  other  officers  of  such  corporation.  Bart- 
lett  V.  Town  of  Clarksburg,  45  W.  Va.  898,  81  S.  E. 
Rep.  918,  1  Mun.  Corp.  Cas.  43,  and  note. 

Child  Drowned  In  City  Reservoir— Neffllsence— Lia- 
bility of  City.— A  landowner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises  safe,  and  the 
fact  that  the  trespasser  is  a  child  does  not  raise  a 
duty  where  non«  otherwise  exists.  Such  a  tres- 
passer, injured  on  such  premises,  cannot  recover  of 
the  landowner  by  reason  of  the  unsafe  condition  of 
the  premises,  unless  this  negligence  be  so  gross  as 
to  amount  to  a  wanton  injury.  Frost  v.  Eastern  R. 
R.,  64  N.  H.  220. 9  AU.  Rep.  700:  Ritz  v.  Wheeling,  45  W. 
Va.  262,  31  S.  E.  Rep.  998,  1  Mun.  Corp.  Cas.  360,  and 
note. 

Duty  of  Draining  Lots.— A  city  is  not  bound  to  fur- 
nish drains  or  sewers  to  relieve  a  lot  of  its  surface 
water,  whether  its  own  or  that  fiowing  from  other 
premises.  Jordon  v.  City  of  Benwood,  42  W.  xTa.  312, 
26  S.  E.  Rep.  266. 

Payment  to  City  by  fllstake.- A  citizen  of  Richmond 
pays  money  to  the  corporation,  under  a  belief  of 
both  parties,  that  it  was  due  for  city  taxes  imposed 
by  an  ordinance  of  the  corporation;  admitting'  that 
the  money  was  paid  under  a  mistake  of  the  mean- 
ing of  the  ordinance,  and  that  the  ordinance  did  not 
impose  such  a  tax,  yet  held,  it  cannot  be  recov- 
ered back,  in  an  action  for  money  had  and  received 
against  the  corporation.  Mayor,  etc.,  of  Richmond 
V.  Judah,  6  Leigh  306. 

Exclusion  of  Territory  from  Corporate  Limits.— Act 
Feb.  28,  1872,  "for  the  relief  of  Samuel  W.  Johnston, " 
providing  "that  the  farm  of  Samuel  W.  Johnston, 
on  which  he  now  resides,  be,  and  the  same  is  here- 
by, excluded  from  the  corporate  limits  of  the  city 
of  Huntington,*'  did  not  exclude  any  portion  of  the 
farm  sold  and  conveyed  by  Johnston  before  the  act 
was  passed.  Phillips  v.  City  of  Huntington,  86  W. 
Va.  406, 14  S.  E.  17. 
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B.  Rclatloff  to  the  Condition  of  Streets  and  Side- 
walks. 

Conditions  of  Streets  and  Sidewalks -Degree  of  Care 
Requisite.— A  municipal  corporation  is  not  an  in- 
surer affalnst  accidents  upon  its  streets  and  roads. 
Nor  is  every  defect  therein,  thouffh  it  may  cause 
the  injury  sued  for,  actionable.  It  Is  sufficient  if  the 
streets  and  roads  are  In  a  reasonably  safe  condition 
for  travel  In  ordinary  modes,  with  ordinary  care; 
and  whether  so  or  not  Is  a  practical  question  to  be 
determined  in  each  case  by  its  particular  circum- 
stances. While  the  liability  of  municipal  corpora- 
tions In  such  cases  Is  In  Its  nature  absolute,  that 
does  not  refer  to  the  cause  of  action.  The  cause  of 
action  must  exist  before  liability  arises,— such  cause 
as  raises  the  liability.  Van  Pelt  v.  Town  of  Clarks- 
burfir,  48  W.  Va.  218,  24  S.  E.  Rep.  878:  Yeafirer  v.  City 
of  Bluefleld,  40  W.  Va.  484,  21  S.  £.  Rep.  752. 

Municipalities  are  simply  required  to  keep  streets 
and  sidewalks  In  a  reasonably  safe  condition  for 
persons  traveling  in  the  usual  modes,  by  day  and 
nlfirht,  and  exercising  ordinary  care.  Wagr^eier  v. 
Town  of  Point  Pleasant,  42  W.  Va.  798.  26  S.  E.  Rep. 
352. 

Qenerai  Duty  of  City— Construction  of  Term  'The 
Public.**— A  city  is  bound  to  keep  Its  streets  and  side- 
walks In  a  reasonably  safe  condition  for  the  use  of 
the  public,  and  for  a  failure  so  to  do  it  Is  liable  for 
resulting  damages  to  one  injured  in  consequence 
thereof  while  exercising  such  desrree  of  care  and 
caution  as,  under  the  circumstances.  Including  affe 
and  Intelligence,  misrht  reasonably  be  expected. 
"The  public"  embraces  "all  persons."  City  of  Roa- 
noke V.  ShuU,  97  Va.  419,  84  S.  E.  Rep.  34;  diettanin 
Fry  V.  Albemarle  Co.,  86  Va.  195,  9  S.  E.  Rep.  1004,  19 
Am.  St  Rep.  882. 

Defects— Notice— Reasonable  Time  to  Repair.— A  city 

Is  entitled  to  a  reasonable  time  after  the  discovery 
of  a  defect  In  Its  sidewalks,  within  which  to  remove 
or  remedy  the  same,  and  Is  not  liable  for  Injuries 
resulting  from  such  defects  before  that  time.  City 
of  Lynchburg  v.  Wallace,  96  Va.  640,  29  S.  E.  Rep.  676. 

Absolute  Liability.— A  municipal  corporation  Is 
absolutely  liable  for  injuries  caused  by  Its  failure 
to  keep  In  repair  the  streets,  alleys,  sidewalks,  roads, 
and  bridges.  Chapman  v.  Milton,  81 W.  Va.  385,  7  S. 
B.  Rep.  22;  Gibson  v.  City  of  Huntlnsrton,  38  W,  Va. 
177, 18  S.  E.  Rep.  447. 

Notice  of  Defects.— A  city  charged  with  keeping  the 
sidewalks  of  Its  streets  In  repair  Is  liable  for  per- 
sonal Injuries  caused  by  a  defective  sidewalk, 
whether  it  had  notice  of  the  defect  or  not  Evans  v. 
City  of  Huntlngrton,  87  W.  Va,  601,  16  S.  E.  Rep.  801. 

Notice  of  Defective  Condition.— A  municipal  corpo- 
ration is  only  liable  for  negllfirence  in  keeping  its 
streets  In  repair,  when  It  can  be  Imputed  with  notice 
of  such  defects.  Hence  when  the  Injury  Is  caused 
by  mere  passive  neglect  or  nof^feasance  on  the  part 
of  the  city  It  Is  essential  that  the  city  should  have 
express  or  constructive  notice  of  the  defect  in  the 
street  in  order  to  render  It  liable  for  Injuries  occa- 
sioned thereby.  In  such  case  notice  to  the  city  offi- 
cials Is  notice  to  the  city.  McCouU  v.  City  of 
Manchester,  86  Va.  579,  8  S.  E.  Rep.  879. 

Territorial  Extent  of  Duty— Evidence.— The  duty  of 
a  city  to  keep  its  sidewalks  in  a  reasonably  safe  con- 
dition for  the  use  of  the  public,  extends  to  its 
territorial  limits,  and  it  cannot  escape  liability  by 
showing  that  It  has  laid  out  more  streets  and  side- 
walks than  it  can  keep  In  a  reasonably  safe  condi- 
tion. In  an  action  to  recover  damages  for  an  InJ  ury 
resulting  from  a  failure  to  keep  its  sidewalks  in  a 


reasonably  safe  condition,  evidence  as  to  the  number 
of  miles  of  streets  and  sidewalks  within  the  city 
limits  is  irrelevant  City  of  Roanoke  v.  Shull,  97  Va. 
419,  34  S.  E.  Rep.  34. 

"Reasonable  Care"— Question  for  Jury.— What  is 
reasonable  care  on  the  part  of  a  city  in  keeping  its 
footways  in  a  reasonably  safe  condition.  Is  a  ques- 
tion for  the  Jury,  under  all  the  circumstances  of  the 
case.  Including  the  age  of  the  party  injured  in 
consequence  of  alleged  defects;  and  cannot  be 
shown  by  expert  testimony.  City  of  Roanoke  v. 
Shull,  97  Va.  419,  34  S.  E.  Rep.  34. 

City  Streets— Obstructions— Snow  and  Ice— Negll- 
irence— Duty  of  Passenger.— If  a  city  negligently 
permits  Its  sidewalks  to  become  obstructed  by  the 
accumulation  thereon  of  snow  and  Ice,  and,  after 
notice  thereof,  fails  to  use  due  care  to  remove  such 
obstruction,  and  in  consequence  thereof,  a  traveller 
is  injured,  the  city  Is  liable  in  damages  for  such 
injury,  provided  the  traveller  exercised  ordinary 
care,  under  all  the  circumstances,  to  avoid  the 
negligence  of  the  city,  dty  of  Lynchburg  v. 
Wallace.  96  Va.  640,  29  S.  E.  Rep.  676. 

Duty  of  Traveller.— Where  a  traveller  or  pedestrian, 
In  passing  along  a  street  sees  an  obstruction 
therein.  It  Is  his  duty  to  exercise  greater  care, 
whether  the  circumstances  are  sufficient  to  arouse 
his  fear  or  not  City  of  Richmond  v.  Leaker 
(Va.),  87  S.  £.  Rep.  348. 

It  is  negligence  in  a  city  to  allow  Its  streets  to 
remain  obstructed  at  night  without  taking  reason- 
able and  proper  precautions  to  light  them  so  as  to 
enable  persons  travelling  thereon  to  observe  the 
obstruction  by  the  use  of  ordinary  care.  City  of 
Norfolk  V.  Johnakln,  94  Va.  285,  26  S.  E.  Rep.  880. 

Contributory  Negligence  of  Plaintiff.— Though  it  Is 
the  duty  of  a  city  to  use  reasonable  care  to  keep  its 
streets  and  sidewalks  In  a  safe  condition  for  travel, 
it  is  equally  the  duty  of  a  traveller  thereon,  to 
exercise  ordinary  care,  and  contributory  negligence 
on  the  part  of  the  latter  whereby  he  Is  injured  will 
preclude  a  recovery  against  the  city.  Clarke  v. 
City  of  Richmond,  88  Va.  865,  5  S.  E.  Rep.  360;  City  of 
Roanoke  v.  Harrison  (Va.),  19  S.  E.  Rep.  179;  City  of 
Richmond  v.  Courtney,  82  Oratt  792;  Moore  v.  City 
of  Richmond,  86  Va.  543,  8  S.  E.  Rep.  387;  Piedmont 
etc.,  Co.  V.  Patteson's  Adm*x,  84  Va.  771,  6  S.  E.  Rep. 
4;  Richmond,  etc.,  R.  Co.  v.  Morris,  81  Gratt  200. 

Cities  are  not  insurers  of  the  safety  of  their  streets 
and  sidewalks;  but  they  must  use  reasonable  care 
to  keep  them  in  safe  condition  for  travel  in  the 
ordinary  modes  by  day  and  by  night  and  for  the 
negligent  failure  so  to  do  they  are  liable  to  one  who, 
while  so  travelling  and  exercising  reasonable  care, 
Is  injured  by  reason  of  their  negligence.  See  note,  1 
Mun.  Corp.  Cas.  58;  dictum  in  Gordon  v.  City  of 
Richmond,  88  Va.  486,  2  S.  E.  Rep.  727. 

Defective  Sidewallcs— Latent  Defects— Contributory 
Negligence.  —A  person  who  uses  a  sidewalk  or  other 
highway,  which  his  observation,  prudently  exer- 
cised, would  Inform  him  was  dangerous,  takes  the 
risk  of  such  Injuries  as  may  result  to  him  by  open 
and  apparent  defects,  such  as  his  observation  ought 
to  have  detected  and  avoided ;  but  if  the  injury  does 
not  result  from  these,  but  from  another  and  latent 
defect  which  no  reasonable  degree  of  prudence 
or  care  could  detect  he  will  not  be  considered  as 

taking  the  risk  of  injury  from  this  latent  defect. 
Moore  v.  City  of  Huntington,  31  W.  Va.  842,  8  S.  E. 

Rep.  512. 
In  an  action  against  a  municipal  corporation  for 

personal   injuries,   plaintiff  testified  that  she  fell 
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o  yer  a  rock  while  she  was  walklnsr  in  the  dark,  on  a 
street  that  she  knew  to  be  obstructed  and  dangerous, 
thousrh  there  were  no  danger  sisrnalsto  mark  the 
obstructions.  Held,  that  plaintiff  was  sruilty  of  con- 
tributory neffllffence,  and  her  evidence  should  have 
been  excluded  from  the  jury  as  insufficient  to  sus- 
tain the  issue  on  her  part  Hesser  v.  Grafton,  88  W. 
Va.  548,  11  S.  E.  811. 
LlaMlity   for  Injury  near  but  Not  upon   Street.— 

Where  a  traveler  unnecessarily,  for  his  owij  con- 
venience, leaves  the  highway,  and  in  so  doinff  meets 
with  an  accident  outside  of  the  hig-hway,  the  city 
cannot  be  responsible,  no  matter  how  near  the 
htsrhway  the  obstruction  may  be.  Biffirs  v.  City  of 
HuntinsTton,  82  W.  Va.  56,  9  S.  E.  51. 

For  Wluit  Kind  of  ln|uriefl  City  Liable.— Under  sec- 
tion 58,  of  chapter  43,  of  the  Code,  any  person  who  sus- 
tains a  direct  injury  to  his  person  or  property,— for 
instance,  havlni;  a  limb  broken  or  a  horse  disabled, 
—by  reason  of  a  street  in  a  town  beinff  out  of  repair, 
may  recover  damages  for  such  injury  by  an  appro- 
priate action,  in  a  court  of  competent  jurisdiction, 
asrainst  said  town.  But  one  who  suffers  an  Injury 
only  in  his  business  from  a  street  belnsr  out  of  repair 
cannot  recover  damages  therefor  from  a  city  or 
town  under  section  58,  of  chapter  48,  of  the  Code. 
Hale  V.  Town  of  Weston,  40  W.  Va.  818,  21  S.  E. 
Rep.  742. 

Liability  of  City  for  Injury  to  BuslneM.— The  pro- 
prietor of  a  brickyard  who  is  ensraffed  in  the  manu- 
facture of  brick  in  the  vicinity  of  a  city  or  town,  and 
in  the  erection  of  houses  in  said  town  or  city,  who, 
in  common  with  others,  is  Injured  in  his  busi- 
ness by  reason  of  the  municipal  authorities  thereof 
failing  to  keep  a  street  in  repair  which  constitutes 
the  highway  from  said  town  passing- said  brickyard, 
cannot  maintain  an  action  for  damages  ag-ainst  said 
city  or  town  for  losses  sustained  by  him  in  his  busi- 
ness. Hale  V.  Town  of  Weston,  40  W.  Va.  818,  21  S. 
£.  Rep.  742. 

Personal  Injuries— Rope  across  dldewalk—Negllsenee 
—Question  for  Jury.— In  an  action  of  trespass  on  the 
case  acainst  a  city  to  recover  damages  for  an  injury 
claimed  to  have  been  sustained  by  tripplngr  and 
f  allingr  over  a  rope  stretched  across  one  of  Its  side- 
walks, in  which  the  testimony  of  the  plaintiff  shows 
that  he  was  ignorant  of  the  existence  of  such 
obstruction,  and  that  although  there  were  electric 
lights  in  the  Immediate  neisrhborhood  of  the  rope, 
yet  the  shadow  of  the  telegraph  pole  to  which  it  was 
tied  obscured  the  rope,  the  question  of  neglifirence 
on  the  part  of  the  defendant  was  one  for  the  jury. 
Where  a  party  Is  Injured  by  an  obstruction  on  a 
sidewalk  in  a  town,  the  question  as  to  whether  said 
town  has  been  negrliffent  in  allowinflr  such  obstruc- 
tion to  be  and  remain  on  the  sidewalk  depends 
upon  the  circumstances  of  the  particular  case. 
Arthur  V.  City  of  Charleston  (W.  Va.),  2  Mun.  Corp. 
Cas.  826. 

Defective  Streets— Unmanaireable  Horse.— Where  a 
boy  17  years  of  age  is  driving  an  open  bug-gry  along- 
a  street  with  two  companions,  younger  than  him- 
Nelf,  behind  a  horse  which  has  contracted  the 
vicious  habit  of  backing,  and  which,  becoming 
frightened  at  escaping  steam  from  a  locomotive 
engine,  stops  and  trembles  for  a  moment,  and,  on 
being  struck  with  a  whip,  commences  backing,  and 
in  spite  of  whips  and  words  continues  to  back  the 
buggy  some  25  or  20  feet  on  the  surface  of  the  street, 
and  then  down  a  steep  bank,  by  reason  of  which  one 
of  the  occupants  was  injured,  if  sufficient  time 
elapses  between  the  fright  of  the  horse  and  the 


accident  to  permit  the  driver,  a  man  of  ordinary 
prudence,  to  make  a  proper  effort  to  regain  control 
of  the  frightened  animal,  even  though  he  should 
fall,  the  city  would  not  be  liable  for  Its  negligence 
in  failing  to  maintain  a  rail  or  barrier  along  said 
embankment,  as  the  injury  must  be  attributed  to 
the  viclousness  of  the  horse,  rather  than  the  defect 
of  the  street.  It  is  not  the  duty  of  toMms  to  provide 
streets  which  shall  be  safe  for  runaway  or  unman- 
ageable horses,  or  such  as  have  escaped  from  the 
control  of  their  drivers  without  the  fault  of  the 
town.  Hungerman  v.  City  of  Wheeling,  46  W.  Va. 
761,  34  S.  E.  Rep.  778,  8  Mun.  Corp.  Cas.  92. 

Permitting  Dangerous  Use  of  Streets.— An  incorpo- 
rated town  is  not  liable  for  personal  injuries  occa- 
sioned by  the  firing  of  squibs,  rockets,  fireworks, 
and  firearms  on  the  streets  by  a  crowd  of  citizens, 
although  such  acts  be  done  with  the  knowledge  and 
consent  of  the  mayor,  council,  police,  and  other 
officers  of  such  corporation.  As  to  the  powers  and 
functions  of  an  Incorporated  town,  of  a  public  gov- 
ernmental character,  it  Is  not  liable  for  damages 
caused  by  the  wrongful  acts  or  negligence  of  its 
officers  or  agents  therein.  Bartlett  Plff.  in  Err.,  v. 
Town  of  Clarksburg  (W.  Va.),  48  L.  R.  A.  295. 

Neglijcance  In  Keeping  In  Repair— Liability.- When  a 
municipal  corporation  is  empowered  by  Its  charter 
to  lay  off,  pave,  and  keep  in  repair  its  streets,  and  to 
levy  taxes  for  such  purposes,  it  Is  liable  for  injuries 
caused  by  neglect  to  keep  its  streets  in  repair.  City 
of  Roanoke  v.  Harrison  (Va.),  19  S.  E.  Rep.  179; 
Noble  &  Wife  v.  The  City  of  Richmond,  81  Gratt  271. 

Defective  Crossing- Liability  of  City.— In  an  action 
against  a  city  for  injuries  occasioned  by  a  defective 
street  crossing,  it  appeared  that  plaintiff,  after 
passing  over  a  board  crosswalk,  had  to  step  down 
about  12  Inches  to  a  platform  of  rock  and  earth  15 
inches  wide,  and  then  step  over  a  gutter  18  inches 
wide  to  another  crossing  made  of  flagstones.  This 
crossing  was  at  least  17  Inches  wide,  was  about  on  a 
level  with  said  platform,  and,  through  constant 
snow  and  rain,  it  had  become  nearly  covered  with 
mud.  The  plaintiff  saw  it  was  a  bad  crossing,  but, 
being  In  a  hurry,  tried  to  jump  over  it  and  in  so 
doing  stepped  upon  an  uneven  part  of  the  flagging, 
where  it  was  raised,  and  fell.  Held,  that  the  city 
was  not  liable.  City  of  Roanoke  v.  Harrison  (Va.), 
19  S.  E.  Rep.  179. 

Negligence  of  Contractor— Liability  of  City.— Where 
a  dangerous  excavation  is  made  in  a  city  street  and 
left  open  without  proper  guards,  covering  or  lights, 
by  contractor  with  the  city  for  building  a  sewer,  the 
city  is  liable  to  a  person  injured  directly  thereby, 
although  it  had  no  immediate  control  over  the 
workmen,  and  had  stipulated  In  the  contract  that 
proper  precautions  should  be  taken  by  the  con- 
tractor for  tl\e  protection  of  the  public,  and  that  he 
should  be  liable  for  accidents  occasioned  by  his 
neglect  Wilson  v.  City  of  Wheeling,  19  W.  Va.  823, 
42  Am.  Rep.  780. 

Injury  Resulting  from  Excavation— Liability  of  City. 
—Such  a  corporation  having  by  its  charter  power  tc 
lay  out,  improve,  light  and  keep  its  streets  in  order, 
is  liable  in  damages  to  any  person  who  may  sustain 
injuries  by  reason  of  its  neglect  to  keep  its  streets 
in  proper  and  safe  condition,  if  It  has  notice,  express 
or  Implied,  of  the  defect  And  where  it  permits  an 
excavation  to  remain  without  proper  guards  so  near 
the  highway  that  one  rightfully  using  it  may,  with, 
out  fault,  by  unintentional  deviation,  or  accidental 
misstep,  sustain  Injury  by  falling  Into  such  excava- 
tion, it  is  also  liable.    Clark  v.  C^ity  of  Richmond,  83 
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Va.  866,  5  S.  E.  Rep.  860:  Noble  v.  City  of  RIclimond, 
SI  Gratt  871. 

Approaches  to  Streets.— in  Qrmc  v.  City  of  Ricb- 
mond,  79  Va.  86,  it  Ir  held  that  a  city  la  hound  to  use 
all  necessary  measures  to  irnard  against  injury  to 
persons  coxninGT  upon  its  streets  from  private  way 
over  adjoining  lots,  upon  that  portion  of  its  streets 
which  may  be  enclosed  by  barriers. 

Delegation  of  Duty.— The  flrant  of  power.  In  the 
charter  of  a  city,  to  the  council,  to  lay  out,  improve, 
liffht,  etc.,  its  streets,  is  a  irrant  to  the  corporation, 
and  is  of  such  a  character  as  to  prevent  its  exercise 
by  any  other  person  or  body.  Noble  &  Wife  v.  The 
City  of  Richmond.  81  Gratt.  871. 

Proof  That  Certain  Place  Is  a  Public  Street.— In  an 
action  for  injuries  received  on  a  street  or  sidewalk 
of  a  city  the  plaintiil  makes  out  a  prima /a«f0  case 
when  he  proves  that  the  authorities  of  such  town  or 
city  have  treated  the  place  where  the  injury  was 
received  as  a  public  street,  by  taking  charsre  of  it 
and  reiTulatinsr  it  as  they  do  other  streets,  and  that 
the  accident  resulted  from  a  defective  sidewalk, 
which  was  out  of  repair.  Phillips  v.  City  of  Hunting- 
ton, 86  W.  Va.  406,  14  S.  E.  Rep.  17. 

Abandonment  of  Street  by  Municipality— Burden  of 
Proof.— When  a  public  road  is  taken  into  a  city,  town, 
or  villasre  by  its  charter  of  incorporation,  it  becomes 
the  duty  of  such  city,  town,  or  villasre  to  keep  such 
road  in  repair,  unless  it  is  abandoned  as  a  public 
road  in  the  manner  provided  by  law.  Proof  of 
abandonment  devolves  on  the  city,  town,  or  vUlacre. 
Hanley  v.  Qty  of  Huntington,  87  W.  Va.  878,  16  S.  E. 
Rep.  807. 

In  an  action  against  a  city  for  personal  injuries 
caused  by  a  defective  street,  the  burden  of  proving 
that  the  street  had  been  abandoned  rests  on  defend- 
ant Hanley  v.  City  of  Huntington,  87  W.  Va  678.  16 
S.  E.  Rep.  807. 

C.  In  Connection  with  the  Improvement  of  Streets 
and  Sidewalks. 

Improvement  of  Streets— Degree  of  Care  Requisite.— 
A  city,  acting  within  its  charter  powers  in  improv- 
ing its  streets,  is  the  agent  of  the  state,  and  is  not 
answerable  for  consequential  damages,  where  the 
work  is  done  with  care  and  skill,  and  does  not  actUT 
ally  encroach  upon  private  property.  Home  Build- 
ing, etc.,  Co.  V.  Roanoke,  91  Va.  62,  80  S.  E.  Rep.  8QR. 

A  municipal  corporation  is  not  liable  for  conse- 
quential damages  from  improving  its  streets,  where 
it  exercises  reasonable  care  and  skill  in  the  per- 
formance of  the  work  which  it  is  authorised  to  do, 
and  no  part  of  the  lands  of  others  i4,actually  taken. 
But  in  the  absence  of  such  care  and  skillr,  it  is  liable 
for  all  damages  not  necessarily  incident  to  the 
work,  and  which  are  chargeable  to  the  unskillful  or 
improper  manner  of  executing  it  Powell  v.  Town 
of  Wytheville,  96  Va.  78,  87  S.  E.  Rep.  806. 

Want  of  Due  Care— Liability.— If  a  municipal  corpo- 
ration In  improving  its' streets,  fills  up  a  street  and 
does  it  in  such  way  that  the  water  which  before  had 
been  carried  off  by  gutters,  is  thrown  back  upon  an 
adjoining  lot  the  corporation  will  be  liable  for  the 
damage  to  the  lot  if  by  proper  care  and  means  it 
might  have  been  prevented.  Smith  v.  The  City 
Council  of  Alexandria  83  Gratt  806;  Powell  v. 
Wytheville,  96  Va.  78,  87  S.  E.  Rep.  806. 

Damage— Remedy.— If  damage  results  to  an  adja- 
cent lot  owner,  from  the  improper  manner  in  which 
a  municipal  corporation  executes  a  lawful  work, 
such  damage  is  not  necessarily  incident  to  the  ac- 
complishment of  the  work,  and  the  remedy  is  by  an 
action  at  law.    Courts  of  equity  cannot  interfere  by 


injunction  with  the  exercise  in  good  faith  by  munic- 
ipal corporations  of  discretionary  powers  conferred 
upon  them  by  law.  The  apprehension  of  the  lot 
owner  that  the  corporation  may  not  perform  a  law- 
ful work  in  a  proper  manner  is  no  ground  for  an 
Injunction.  Courts  of  equity  are  without  Jurisdic- 
tion to  fix  the  grade  of  streets,  or  the  manner  in 
which  the  work  shall  be  done  by  municipal  corpora- 
tions invested  with  discretionary  powers  in  the 
premises.  Town  of  Harrisonburg  v.  Roller,  07  Va. 
682,  84  S.  E.  Rep.  SS8. 

Consequential  Damage— Damnum  Absque  Injuria.- A 
municipal  corporation,  when  authorized  by  its  char- 
ter, may  make,  improve,  open,  and  grade  its  streets 
and  sidewalks,  and  if,  in  so  doing,  it  exercises  rea- 
sonable care  and  skill,  it  is  not  answerable  to  the 
owner  of  an  adjacent  lot  whose  land  is  not  actually 
taken,  for  consequential  damages  to  his  premises, 
unless  such  liability  is  created  by  its  charter,  or 
some  statute.  If  there  be  such  damage  it  is  damnum 
ab»Que  injuria.  Town  of  Harrisonburg  v.  Roller,  97 
Va.  582,  84  S.  E.  Rep.  583. 

Additional  Servitude— Damnum  Absque  Injuria— The 
building  of  an  approach  to  an  elevated  bridge  in  the 
streets  of  a  city,  leaving  a  space  of  about  seven  and 
one-half  feet  on  each  side,  for  the  convenience  of 
the  public  or  adjacent  owners,  when  there  is  no 
actual  encroachment  on  the  property  of  the  abut- 
ting land  owner,  does  not  create  any  additional 
servitude  on  the  land,  and  is  not  a  "taking"  of  pri- 
vate property,  within  the  meaning  of  article  V,  sec- 
tion 14,  of  the  Constitution  of  Virginia,  though  the 
use  of  the  property  may  be  thus  Impaired.  The 
resulting  damage,  if  any.  is  damnum  absque  injuria. 
And  it  is  immaterial  whether  the  fee  in  the  street  is 
in  the  city,  the  state,  or  the  abutting  land  owner. 
Home  Building,  etc.,  Co.  v.  Roanoke.  91  Va.  52,  20  S. 
E.  Rep.  896. 

Additional  Servitude— Steam  Railway— Measure  of 
Damages.— In  Stewart  v.  Ohio  River  R.  Co.,  38  W.  Va. 
438,  18  S.  E.  Rep.  604,  it  was  held  that  where  a  railroad 
is  laid  down  in  a  public  street  the  abutting  property 
is  damaged,  within  the  meaning  of  section  9,  art  3, 
of  the  constitution,  to  the  extent  of  the  depreciation 
caused  by  the  construction  and  operation  of  the 
road.  The  measure  of  the  damages  is  such  a  sum 
as  will  make  the  owner  whole,— that  is,  the  depreci- 
ation of  the  market  value  of  the  abutting  property, 
caused  by  the  railroad  company  laying  their  track 
and  running  their  trains  in  the  street.  In  such 
case,  if  the  fair  market  value  of  the  abutting  prop- 
erty is  as  much  immediately  after  the  construction 
of  the  railroads  as  it  was  immediately  before  such 
Improvement  was  made,  no  damages  are  sustained 
for  which  a  recovery  can  be  had. 

Additional  Servitude— Steam  Railway.— Owners  of 
lots  abutting  on  streets  own  the  fee  in  the  land  to 
the  middle  of  the  street,  subject  to  the  rights  of  the 
public  to  travel  over  it  Locating  a  railroad  track 
on  the  street  is  an  additional  burden,  which  cannot 
be  imposed  without  compensation  to  the  owner. 
Hodges  V.  S.  &  R.  R.  Co..  88  Va.  658,  14  S.  E.  Rep.  38oi 

Additional  Servitude— Erection  of  Telegraph  Poles 
and  Wires.— Condemnation  of  land  for  public  high- 
ways gives  only  right  of  passage  over  it  The  abso^ 
lute  property  in  the  land  remains  in  owner. 
Erection  of  telegraph  poles  and  wires  constitutes 
an  additional  servitude  on  the  land.  Act  February 
10,  1880  (Code,  sec.  1287-1290),  authorizing  construc- 
tion of  telegraph  lines  along  any  public  road,  if  the 
use  of  the  highway  be  not  obstructed,  without  pro- 
viding any  compensation  to  the  land  owners,  vlo- 
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lates  the  constitutional  intention  wben  taUnsr 
prlYate  property  for  public  use  without  compensa- 
tion. Western  Union  Tel.  Co.  v.  Williams,  86  Va.  flWJ, 
11  S.  E.  Rep.  106. 

AddltloiMl  Servitude— Straet  Railways.— The  substi- 
tution of  a  double  track  electric  street-car  line  for 
a  slnsrle  track  horse-car  line  ts  not  an  additional 
serrftude  or  burden  on  the  street  for  which  the 
abutting-  lot  owners  are  entitled  to  compensation. 
Reid  Bros.  &  Ck).  v.  Norfolk  City  B.  Co..  M  Va.  117,  26 
S.  E.  Rep.  428.  See  also,  on  this  subject,  5  Va.  Law 
Rear.  4T7. 

Addltioiial  Servitude— CompenMitlon.— Owners  of 
lots  abuttiufir  on  streets  own  the  fee  in  the  land  to 
the  middle  of  the  street,  subject  to  the  rights  of  the 
public  to  travel  over  it  Locating  a  railroad  track 
on  the  street  is  an  additional  burden,  which  cannot 
be  imposed  without  compensation  to  the  owner. 
Hodffes  V.  S.  &  R.  R.  Co.,  88  Va.  6B8,  14  S.  E.  Rep.  88C. 

DanMige  Resulting  from  Chanire  of  Orade— Measure  of 
Damages.— In  an  action  against  a  municipal  corpora- 
tion for  damasre  to  a  lot  from  change  of  srrade  of  a 
street,  the  measure  of  damasres  is  the  difference 
between  the  market  value  of  the  lot  immediately 
before  and  immediately  after  the  change.  McCray 
V.  Town  of  Fairmont  (W.  Va.),  8  Mun.  Corp.  Cas. 
8S8. 

Change  of  Orade  Causing  Damage  by  Surface  Water 
—Liability  of  Municipality.- A  municipal  corporation 
is  not  liable  for  damages  to  a  lot  by  reason  of  change 
of  a  street's  grade  operating  upon  surface  water, 
though  it  mAyittci^ase  it;  but  if  the  work  operates, 
as  its  direct  effect,  to  collect  and  cast  water  in  a 
mass  on  the  lot  the  corporation  is  liable.  McCray 
V.  Town  of  Fairmont  (W.  Va.),  2  Mun.  Corp.  Cas.  828. 

Drainage— Liability  for  Failure  to  Drain.— If  a  city 
or  town  negligently  fails  to  keep  its  existing  drains 
and  gutters  open  and  clear  of  obstructions,  and  in 
condition  to  carry  off  the  water  in  them,  and  by  rea- 
son thereof  land  is  injured  from  their  overflow,  the 
city  or  town  is  liable  in  damages,  provided  the  over- 
flow is  not  due  to  an  unusual  or  extraordinary 
storm  or  rainfall.  Clay  v.  City  of  St  Albans,  48  W. 
Va.  530,  27  S.  E.  Rep.  868. 

If  a  city  or  town,  by  gutters,  drains,  or  otherwise, 
collect  surface  water  and  cast  it  in  a  body  on  land, 
it  is  liable  in  damages.  Clay  v.  City  of  St  Albans, 
48  W.  Va.  580,  27  S.  E.  Rep.  868. 

Dralni^— Change  of  Street  Orade— Infurlea  to 
Adjoining  Lot.— Where  a  town,  In  grading  its 
streets  raises  its  grade  so  as  to  cast  the  surface 
water  on  an  adjoining  lot  occupied  by  a  store 
room,  if  the  grade  of  such  street  is  not  raised  in 
violation  of  the  constitution,  or  some  statute 
law,  or  the  charter  of  the  town,  no  action  can 
be  maintained  by  the  adjoining  lot  owner  for  dam- 
ages sustained  by  reason  of  casting  said  surface 
water  on  said  adjoining  lot,  unless  the  surface  water 
is  collected  in  a  body  and  cast  upon  said  lot  Yea- 
ger  V.  Town  of  Fairmont  48  W.  Va.  ffiO.  27  S.  E.  Rep. 
284. 

<  Liability  to  Lot  Owners  for  Discharge  of  Surface 
Water.— A  city  is  not  liable  for  damages  to  a  lot 
owner  because  change  of  grade  of  a  street  prevents 
surface  water  of  the  lot  from  flowing  off.  It  is  not 
different  even  if  the  surface  water  is,  by  reason  of 
such  change  of  grade.  Increased  in  quantity  upon 
the  lot  if  not  cant  in  a  mass  or  body  upon  the  prem- 
ises. Nor  is  a  city  liable  for  mere  surface  water 
flowing  from  a  street  upon  an  adjoining  lot.  Jordan 
V.  City  of  Benwood,  42  W.  Va.  812,  26  S.  E.  Rep.  266. 


A  city  cannot  by  ditches,  drains,  or  other  artifi- 
cial channels  collect  surface  water,  and  cast  it  in  a* 
body  or  mass  upon  a  lot    If  it  does  so.  it  is  liable  to 
the  lot  owner  in  damages.    Jordan  v.  City  of  Ben- 
wood.  42  W.  Va.  312,  26  S.  E.  Rep.  866. 

The  provision,  in  section  0,  art  8.  of  the  constitu- 
tion, that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensatioa. 
does  not  render  a  city  liable  for  damages  to  prop- 
erty from  surface  water  where  a  private  individual 
would  not  be  liable.  Jordan  v.  City  of  Benwood,  43 
W.  Va.  812,  26  S.  E.  Rep.  866. 

Improvement  of  Streets— Legitimate  Delegation  of 
Power.— It  is  not  an  undue  delegation  of  power  for 
a  municipal  corporation  to  confide  to  the  street 
committee  the  execution  of  work,  where  the  worlc 
has  been  ordered,  and  the  manner  of  its  execution 
prescribed,  by  the  council.'  Town  of  Harrisonburc 
V.  Roller,  07  Va.  582,  84  S.  E.  Rep.  588. 

IV.  CHARTERS  AND  ORDINANCES. 

A.  Charters. 

Construction  of  Charters.— It  is  a  well  settled  rule 
of  construction  of  legislative  grants  to  public  or 
private  corporations,  that  they  can  exercise  only 
such  powers  as  are  conferred  expressly  or  impliedly 
by  the  act,  and  that  in  all  cases  of  ambiguity,  the 
doubts  shall  be  resolved  in  favor  of  the  public 
Roper  V.  McWhorter,  T7  Va.  214. 

Conflict  between  General  Law  and  Charter.— A  gen- 
eral power  of  taxation  "in  accordance  with  the 
constitution  and  laws  of  the  state,"  means  a  general 
power  not  repugnant  to,  or  inconsistent  with,  the 
constitution  and  laws,  and  is  not  restricted  by  the 
provisions  of  sec.  1042  of  the  Code.  But  if  there  is  a 
conflict  between  sec.  1042  of  the  Code  and  the  charter 
of  a  municipality,  the  charter  prevails,  as  provided 
by  sec.  10*8.  City  of  Norfolk  v.  Norfolk  Landmark 
Publishing  Company,  05  Va.  564,  28  S.  E.  Rep.  068. 

Construction  of  Charter— Erection  of  PuMIc  Bttlld- 
Ings.— The  provision  of  a  city  charter  which  requires 
all  contracts  for  the  erection  of  public  improve- 
ments or  buildings  to  be  let  to  the  lowest  responsible 
bidder,  does  not  inhibit  the  city  from  construct- 
ing public  buildings  or  Improvements  under  the 
direction  of  its  own  engineers  or  officers,  but  ap- 
plies only  to  such  buildings  or  improvements  as  are 
let  to  contract  Home  Building,  etc.,  Co.  v.  Roanoke, 
91  Va.  58,  20  S.  E.  Rep.  805. 

Construction  of  Charter— Improvement  of  Streets.- 
The  grant  to  a  city  by  its  charter  of  power  *'to  close 
or  extend,  widep  or  narrow,  lay  out  graduate,  curb 
and  pave,  and  otherwise  improve  the  streets,  side- 
walks, 'and  public  alleys  in  said  city,"  and  also  to 
"build  bridges  in  and  culverts  over  said  streets'*  is 
a  sufficient  grant  of  authority  to  build  an  approach 
to  an  elevate^  bridge  in  its  streets.  The  approach 
is  but  the  grading  of  the  street  to  adapt  it  to  the 
use  and  need  of  the  public.  Home  Building,  etc.  Co. 
V.  Roanoke,  01  Va.  58.  90  S.  E.  Rep.  805. 

Construction  of  Charter  —  Ordinance  Imposing  upon 
AbutUng  Owners  Burden  of  Paving  Street— Validity.— 
The  provision  of  the  charter  of  the  city  of  BristoL 
authorizing  sidewalks  and  gutters  along  any  street 
to  be  paved  or  improved  at  cost  of  abutting  owners, 
does  not  authorize  the  city  to  impose  by  ordinance, 
upon  such  owners,  the  burden  of  paving  the  entire 
width  of  the  street  in  front  of  their  respective  prop- 
erties. McCrowell  v.  City  of  Bristol.  80  Va.  652. 16  S, 
E.  Rep.  867. 

Amendment  of  Charter— Construction  of  Statute.— A 
statute  amending  the  charter  of  a  town  containing 
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upwards  of  2,000  population,  wbicb  takes  from 
another  town  of  less  population  than  8,000  some  of  its 
territory,  is  not  a  special  act  amendinff  the  charter 
of  a  town  of  less  population  than  2,000,  prohibited  by 
section  39,  art.  6,  of  the  constitution.  Roby,  Mayor, 
v.  Sheppard,  Mayor,  42  W.  Va.  280,  26  S.  E.  Rep.  278. 

Forfeiture  of  Charter.— A  forfeiture  of  the  charter 
of  a  municipal  corporation  cannot  be  enforced  or 
taken  adrantaffe  of  in  any  lesral  proceedinff  collat- 
erally or  Incidentally.  That  forfeiture  must  be  de- 
clared in  a  proper,  direct  way.  The  state  only  can 
enforce  such  forfeiture,  as  it  alone  has  the  rifht  to 
waive  or  enforce  it.  Hombrook  v.  Town  of  Elm 
Grove,  40  W.  Va.  548,  21  S.  E.  Rep.  861. 

B.  Ordiiuuicej.— City  ordinances,  to  be  valid,  must 
be  reasonable.  An  unreasonable  by-law  is  void. 
Where  the  charter  expressly  srants  a  power,  but 
prescribes  neither  the  time  nor  the  mode  of  its 
exercise,  it  must  be  exercised  in  a  mode  and  at  a 
time  deemed  reasonable  by  the  court  Kirkham  v. 
Russell,  76  Va.  066. 

In  Mayo  v.  James,  12  Oratt.  17,  it  was  held  not 
illegal  to  affix  the  punishment  of  stripes  to  the  vio- 
lation of  a  city  ordinance  by  a  free  ne^ro. 

Ordinance  to  which  land  owner  refused  assent, 
allowinff  him  to  build  across  the  drain  to  be  cut 
throuffh  land  proposed  to  be  condemned  for  the  pur- 
pose, cannot  be  considered  in  assessinff  the  damaires. 
Roanoke  City  v.  Berkowitz,  80  Va.  61& 

Ordinances— Selling  Liquor  on  Sunday.— An  or- 
dinance of  the  city  of  Richmond  provides  that 
every  hotel  keeper,  and  keeper  of  a  restaurant, 
laffer  beer  saloon,  or  other  place  where  ardent 
spirits,  beer,  cider  or  other  drinks  are  sold  or  given 
away,  shall  close  the  bar  where  such  drinks  are 
sold  or  given  away  every  Sunday  during  the  whole 
day,  *  *  *  and  any  person  violating  any  provi- 
sion of  this  section  shall  be  fined  not  less  than  ten  nor 
more  than  8600.  The  act  of  March  6, 1874,  ch.  88,  p.  76, 
enacts  "that  no  intoxicating  drinks  shall  be  sold  in 
any  bar-room,  restaurant,  saloon,  store  or  other 
place  within  the  limits  of  this  commonwealth  from 
12  o'clock  on  each  and  every  Saturday  night  of  the 
week,  until  sunrise  of  the  succeeding  Monday  morn- 
ing." And  the  penalty  for  a  violation  of  this  act  is 
a  fine  of  not  less  than  ten  nor  more  than  8600,  and  at 
the  discretion  of  the  court  of  a  forfeiture  of  his 
license;  "provided  that  this  law  shall  not  apply  to 
any  city  having  police  regulations  on  this  subject, 
and  an  ordinance  inflicting  a  penalty  equal  to  the 
penalty  inflicted  by  this  statute"— A«M,  that  the 
ordinance  is  not  the  same  as  to  the  statute,  either  in 
the  specification  of  the  offence  or  in  the  penalty,  so 
as  to  bring  it  within  the  proviso  of  the  statute;  and 
therefore  a  prosecution  for  a  violation  of  the  act  may 
be  sustained.  Thon  v.  Com.,  81  Oratt  887.  See  also, 
monographic  note  on  "Intoxicating  Liquors,"  81 
Gratt.  887. 

OrdinanoM— Buildings.— A  city  ordinance  forbids 
any  person  to  erect  any  building  outside  the  fire 
limits  and  within  thirty  feet  of  any  building  not 
his  own,  except  of  such  materials  as  are  allowed  for 
buildings  inside  said  limits.  C.  added  a  story  to  a 
house  out  of  prohibited  material.  Held,  he  violated 
the  ordinance.  Carroll  v.  City  of  Lynchburg,  84  Va. 
803,  6  S.  E.  Rep.  188. 

Ordinance— Renting  Market  Stalls  at  Auction— Pees 
of  Auctioneer.— A  city  ordinance  which  authorises  an 
officer  to  rent  stalls  in  the  market  house  at  public 
auction  does  not  authorize  him  to  employ  an 
auctioneer  at  the  expense  of  the  city.  He  is  limited 
to  his  salary  as  compensation  for  all  duties  to  be 


performed  by  him,  unless  otherwise  provided, 
either  expressly  or  by  necessary  implication.  A 
renting  at  public  auction  simply  required  it  to  be 
made  in  public  to  the  highest  bidder.  A  regular 
auctioneer  was  wholly  unnecessary  to  the  validity 
of  the  renting.  City  of  Norfolk  v.  Pollard,  94  Va. 
279,  26  S.  E.  Rep.  882. 

Violation  of  Ordinance.  —  Violation  of  the  public 
ordinance  of  cities,  towns,  and  villages  are  strictly 
criminal  in  nature,  being  offenses  against  the  pub- 
lic, and  not  merely  private  wrongs.  In  prosecutions 
for  such  offences,  costs  are  not  recoverable  against 
such  city,  town,  or  village.  City  of  Charleston  v. 
Seller.  46  W.  Va.  44.  80  S.  E.  Rep.  152. 

Ordinances  Repeal  by  Implication.- A  subsequent 
municipal  ordinance,  fully  covering  the  subject- 
matter  of  a  previous  ordinance,  being  a  substitute 
therefor,  repeals  the  former  by  implication,  without 
words  to  that  effect  Knight  v.  Town  of  West  Union, 
45  W.  Va.  194,  32  S.  E.  Rep.  168,  1  Mun.  Corp.  Caa.  218, 
and  note. 

V.  OPPICBRS  AND  QOVBRNINQ  BODIES. 

Appolntnentof  Town  Officers.— The  legislature  in- 
corporating a  town  may  appoint  the  officers  to  exer- 
cise their  functions  until  a  regular  election,  not- 
withstanding constitution,  art  6,  S  20,  provides  that 
town  officers  shall  be  electors  of  such  towns,  coun- 
cilmen  so  appointed  and  exercising  their  functions, 
are  de  facto  officers,  and  their  acts  in  levying  a  license 
tax,  authorized  by  the  charter,  are  binding,  even 
though  one  of  them,  after  moving  beyond  the  cor- 
porate limits,  continued  to  perform  his  official  duties 
and  participated  in  said  acts.  Roche  v.  Jones,  87  Va. 
484,  12  S.  E.  Rep.  966. 

Qualifications  of  Officers.— Acts  of  Assembly  (Acts 
1888-4,  p.  57) ,  amending  charter  of  city  of  Portsmouth, 
provides  that  qualifications  of  any  person  or  per- 
sons elected  as  councilman,  shall  be  adjudged  of  by 
the  council,  and  determined  by  a  majority  vote 
thereof.  Held,  this  provision  applies  only  to  the 
case  of  a  contested  seat  Jobson  v.  Bridges,  84  Va. 
296, 5  S.  E.  Rep.  629. 

Official  Bonds— Liability  of  Sureties.— Sureties  on  an 
official  bond  are  liable  for  money  in  the  hands  of 
their  principal  at  the  date  of  the  bond,  provided  such 
money  forms  a  part  of  the  fund  which  the  bond 
was  intended  to  secure,  and  came  to  the  hands  of  the 
principal  obligor  in  the  course  of  a  precedent  term 
of  office  or  employment  If  they  make  the  defense 
that  the  money  was  collected  or  otherwise  came  into 
the  hands  of  the  principal  before  the  execution  of 
the  bond,  it  is  Incumbent  upon  them  to  show  also 
that  it  was  misapplied  before  that  tim^.  Town  of 
Parsons  v.  Miller,  46  W.  Va.  884,  82  S.  £.  Rep.  1017,  2 
Mun.  Corp.  Cas.  600,  and  note. 

City  Council— Powers— Removal  of  Corporate  Officer. 

—In  Richards  v.  Town  of  Clarksburg,  80  W.  Va.  491,  4 
S.  E.  Rep.  774,  it  was  held,  that  every  town  and  vil- 
lage in  this  state,  incorporated  under  the  provisions 
of  chapter  47  of  the  Code,  or  to  which  they  apply,  is  a 
municipal  corporation  possessing  all  the  powers 
incident  to  such  corporations  at  common  law,  not 
changed,  abolished,  or  prohibited  by  statute.  The 
corporate  powers  of  every  such  municipal  corpora- 
tion can  only  be  exercised  by  the  common  council 
thereof,  or  under  its  authority,  except  where  others 
wise  provided  by  law.  The  "corporate  body  at  large" 
of  every  such  incorporated  town  or  village,  in  the 
exercise  of  its  corporate  powers,  is  represented  by 
the  "common  council"  thereof.  The  power  to  remove 
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a  coniorate  officer  from  his  office  is  one  of  the 
common-law  Incidenta  of  all  corporations. 

City  Council— PaMase  of  Ordiiumccs.— If  the  charter 
of  the  city  requires  that  an  ordinance  provldinff  for 
the  opening,  ffradinir,  etc.,  of  streets  shall  be  passed 
by  a  vote  of  three-fourths  of  each  branch  of  the 
council,  if  the  present  ordinance  was  not  so  passed, 
yet  if  it  is  an  amendment  of  a  prior  ordinance ffivinff 
substantially  the  same  powers  to  the  council,  the  act 
of  the  council  will  be  sustained.  Sands,  Receiver,  v. 
City  of  Richmond,  31  Oratt.  671. 

Authority  of  City  Council— Grade  of  Streets.— 
Ghanffes  in  ^ade  of  streets  can  be  made  only  by 
authority  of  city  council  previously  ffiven,  and 
chansres  made  therein  without  such  authority  cannot 
be  validated  by  subsequent  ratification.  Pa^re  v. 
Belvin,  88  Va.  985, 14  S.  E.  Rep.  848. 

Sale  of  City's  Real  Estate.— A  city  council  cannot 
delegate  to  a  committee  its  authority  to  sell  the  city's 
real  estate.  Beal  v.  City  of  Roanoke.  90  Va.  77.  17 
S.  E.  Rep.  788. 

Authority  of  De  Facto  Officers.— The  acts  of  d€  facto 
municipal  officers,  within  the  scope  of  their  authority 
and  under  color  of  law,  are  valid  and  binding,  in  the 
absence  of  clear  proof  that  they  are  not  d€  Jure  offi- 
cers of  such  municipality.  Knight  v.  Town  of  West 
Union.  45  W.  Va.  194,  82  S.  E.  Rep.  163,  1  Mun.  Corp. 
Cas.  319,  and  note. 

City  Council— Jurisdiction.— Where  facts  essential 
to  ffive  a  town  council  jurisdiction  appear  in  its  pro- 
ceedings, its  Jurisdiction  is  not  open  to  collateral 
attack.  Shank  v.  Town  of  Ravenswood,  43  W.  Va. 
84S.  87  S.  E.  Rep.  228. 

Powers  of  ilayor.- The  chief  of  police  of  a  city  is 
the  officer  of  the  state,  and  not  of  the  municipality 
in  which  he  exercises  his  office.  Though  under  the 
constitution  of  the  state,  article  0,  S  20,  the  mayor 
has  authority  to  remove  the  officers  of  the  munici- 
pality, the  constitution  does  not  invest  him  with  the 
power  to  remove  state  officers,  though  they  are 
elected  by  the  people  of  the  municipality  or  ap- 
pointed by  the  municipal  authorities,  and  are  paid 
by  them.  The  charter  of  a  city  having  provided 
for  a  board  of  police  commissioners,  and  vested  in 
them  the  power  of  removing  the  chief  of  police, 
only  giving  to  the  mayor  the  power  of  suspending 
the  said  officer  for  a  short  time,  if  the  mayor 
removes  the  officer  from  his  office  he  exceeds  his 
power  and  is  responsible  to  the  officer  in  a  civil 
action  for  damages.  Burch  v.  Hardwicke,  80  Gratt. 
24,  82  Am.  Rep.  640. 

Jurisdiction  of  ilayor.— Petitioner  was  arrested 
and  brought  before  the  mayor  of  C.  for  violation  of 
city  ordinance  in  selling  beer  without  license  within 
one  mile  from  the  corporation  limits.  He  was  tried 
and  convicted  by  the  mayor,  and  fined 860  and  costs; 
and  was  committed  to  the  street  commissioner,  to 
work  out  his  fine.  The  warrant  for  his  arrest  was 
issued  by  the  recorder,  but  it  did  not  appear 
whether  he  was  arrested  within  or  without  the  city 
limits.  He  obtained  from  the  circuit  court  a  writ  of 
habeas  corptts.  The  return  made  by  the  mayor  dis- 
closed the  facts,  and  alleged  that  petitioner  had 
violated  said  ordinance.  Petitioner  demurred  to 
said  return,  and  on  the  hearing  the  circuit  court 
dismissed  the  writ  with  costs.  Held,  under  the 
charter  of  the  city,  and  the  West  Virginia  statutes 
relating  to  licenses  by  cities,  etc..  that  the  mayor  of 
the  city  of  C.  had  Jurisdiction  to  hear  and  deter- 
mine said  cause,  and  the  circuit  court  properly 
overruled  said  demurrer,  and  dismissed  the  writ 
Flack  v.  Fry,  82  W.  Vz,.  364.  9  S.  E.  Rep.  840. 


VI.  PUBADINQ  AND  PRACTICB. 

A.  Statute  of  Limitations  as  against  riunldpallties.  - 

Owing  to  the  dual  character  of  municipal  corpora- 
tions—the one  private  and  the  other  public—  a  dis- 
tinction is  drawn  by  the  courts  in  regard  to  the 
running  of  the  statute  of  limitations  against  them. 
Wherever,  a  municipality  sues  in  its  proprietary 
character,  it  is  held  that  the  statute  is  as  much 
applicable  as  against  individuals.  It  is  only  where 
the  municipality  sues  in  a  strictly  public  character, 
as  an  agency  of  the  people,  that  the  maxim  nullum 
tempue  occurrit  regi  is  applicable.  Yates  v.  Town  of 
Warren  ton,  84  Va.  337,  4  S.  E.  Rep.  818:  Taylor  v. 
Com.,  29  Oratt.  780;  Norfolk  v.  Chamberlaine.  29 
Oratt  584;  Manchester,  etc.,  Co.  v.  Manchester.  26 
Oratt  825,  5  Va.  Law  Reg.  470. 

Application  of  flaxlm  **Nulluni  Tempus  Occurrit  Regl. 

—When  dedication  has  become  complete  and  irrev- 
ocable, no  obstruction  of  the  subject  of  the  dedica- 
tion, and  no  encroachment  upon  it  by  the  original 
owner  or  any  one  else,  for  any  length  of  time,  will 
affect  the  dedication,  or  impair  the  rights  of  the 
public  to  it  unless  the  land  so  dedicated  has  been 
abandoned  by  the  public,  or  by  the  proper  authority. 
Time  does  not  run  against  the  state,  nor  bar  the 
right  of  the  public.  In  the  case  at  bar  the  dedica- 
tion was  complete,  and  there  has  been  no  abandon- 
ment Bun  tin  V.  City  of  Danville,  98  Va.  200.  24  S.  E. 
Rep.  880. 

Strict  Interpretation  of  Maxim  **Nnllnn  Tempus  Oc- 
currit Re^l."— In  Ralston  v.  Town  of  Weston,  46  W. 
Va.  644, 88  S.  E.  Rep.  836,  the  syllabus  by  the  court  was 
as  follows :  '*  (1)  If  an  original  owner  of  a  tract  of  land 
lays  the  same  off  into  town  lots,  with  streets  and 
alleys  between,  and  has  the  same  so  platted,  and  sellM 
the  lots  with  reference  to  such  streets  and  alleys  as 
boundary  lines  of  the  same,  and  such  plat  Is 
adopted  by  the  corporate  authorities  of  the  town 
in  which  such  lots  are  situated,  a  purchaser  of  one 
of  such  lots  is  estopped  from  denying  the  dedication 
of  such  streets  to  public  use.  (2)  The  statute  of 
limitations  runs  against  the  state  and  municipal 
corporations,  as  against  individuals  in  all  similar 
cases.  (3)  The  maxim,  'nuUum  temsme  occurrit  re^i/ 
applies  to  all  the  sovereign  rights  and  property  of 
the  people  of  the  state  dedicated  to  public  uses,  and 
of  which  they  cannot  be  deprived  otherwise  than 
according  to  their  express  will  and  appointment 
(4)  The  public  easement  in  the  public  highways, 
including  roads,  streets,  alleys,  and  other  public 
thoroughfares,  dedicated  to  the  use  of  the  general 
public  by  individuals,  or  under  the  right  of  eminent 
domain,  is  such  property,  and  cannot  be  lost  to  the 
people  by  the  negligence  of  public  officials  or  the 
unlawful  acts  of  individuals.  (5)  An  individual 
cannot  destroy  such  easement  by  setting  up  a  claim 
by  the  prescription,  adverse  possession  under  the 
statute  of  limitations,  or  equitable  estoppel,  as  the 
people  cannot  be  deprived  of  their  sovereign  rights 
in  any  of  these  ways.  (6)  The  opinions  of  judges  of 
this  court  in  the  cases  of  City  of  Wheeling  v.  Camp- 
bell. 12  W.  Va.  36;  Forsyth  v.  City  of  Wheeling,  19 
W.  Va.  818,  and  Teass  v.  City  of  St  Albans,  88  W.  Va. 
1, 17  S.  E.  Rep.  400,  In  so  far  as  they  hold  that  the 
public  easement  in  the  public  highways  of  this 
state  is  subject  to  the  bar  of  the  statute  of  limita- 
tions, are  disapproved.  (7)  It  is  the  expressed  will 
of  the  people  of  this  state  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  by 
governmental  officers  or  agencies,  without  just 
compensation." 
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B.  niKcltaneoas  Hatters  of  Procedure. 

Action  for  Injury  Resulting  from  Defect  In  Streets  or 
Sidewalks  —  Declaration.  —  A  declaration.  In  a  case 
against  a  city  for  personal  injury  by  reason  of  a 
defect  in  a  street  crossing,  alleging  tbat  tlie  plaintiff 
fell,  and  tliereby  was  "greatly  injured,  bruised, 
wounded,  and  crippled,'*  is  not  bad  because  it  does 
not  state  the  particular  injury,  as  a  broken  leg,  for 
instance.  Where  special  damages  consequent  on 
the  particular  injury  are  claimed,  it  seems  other- 
wise. Yeager  v.  City  of  Bluefleld,  40  W.  Va.  484,  21 
S.  E.  Rep.  7SS. 

In  an  action  against  a  city  for  injuries  alleged  to 
have  resulted  from  its  negligence  in  unlawfully 
permitting  a  sidewalk  to  be  obstructed,  the  declara- 
tion set  forth  in  detail  the  character  of  the  action, 
and  the  circumstances  leading  to  it,  and  alleged 
that  plaintiff  thereby  had  his  right  arm  broken  be- 
tween the  elbow  and  shoulder,  and  became  sick, 
sore,  lame,  diseased,  and  disordered,  and  so  re- 
mained from  thence  hitherto,  during  all  of  which 
time  he  thereby  suffered  and  endured  great  pain, 
and  was  prevented  from  attending  to  and  transact- 
ing his  necessary  and  lawful  game  business,  and 
was  forced  to  give  it  up,  and  was  also  disabled  from 
pursuing  any  business  requiring  the  use  of  his  right 
arm,  and  that  he  had  been  obliged  to  expend  8600 
to  get  cured  of  his  wounds,  sickness,  etc.  Held, 
that  the  declaration  gave  defendant  complete  notice 
of  the  nature  and  character  of  plaintiff's  claim,  and 
that  no  further  bill  of  particulars  was  required. 
City  of  Richmond  v.  Leaker  (Va.),  87  S.  £.  Rep.  348. 

The  averment  that  a  person,  while  passing  over  a 
public  brick  sidewalk  in  bad  repair,  rough,  uneven, 
sideling,  and  slippery,  caught  his  foot  against  a  pro- 
jecting brick,  and  fell  down,  injuriuff  himself,  does 
not  state  a  sufficient  cause  of  action,  as  such  acci- 
dents are  liable  to  occur  with  the  old  and  feeble, 
careless  and  indifferent,  at  almost  any  place  or 
time.  Waggener  v.  Town  of  Point  Pleasant,  42  W. 
Ya.  796.  26  S.  E.  Rep.  852. 

Necessary  Allegations.— In  Chapman  v.  Town  of 
Milton,  81  W.  Ya.  884.  7  S.  E.  Rep.  22,  it  was  held  that 
the  statute  (section  58,  c.  48.  W.  Ya.  Code)  imposes 
an  absolute  liability  upon  cities,  villages,  and  towns 
for  injuries  sustained  by  reason  of  the  failure  of  the 
municipal  authorities  to  keep  in  repair  those  streets, 
sidewalks,  etc.,  within  the  corporate  limits,  which 
its  authorities  have  opened  or  controlled  and 
treated  as  public  streets,  sidewalks,  etc.,  and 
therefore,  in  an  action  against  a  town  by  a  person 
Injured  by  a  defective  sidewalk,  he  is  not  required 
to  allege  in  his  .declarations,  or  prove  at  the  trial, 
that  the  defendant  had  notice  of  the  defector  want 
of  repair  in  such  sidewalk.  But  in  order  to  entitle 
the  plaintiff  to  recover  in  such  action,  he  must  al- 
lege and  prove  that  the  street  or  sidewalk  upon 
which  the  injury  occurred  was,  at  the  time  and 
place  where  the  injury  was  sustained,  controlled 
and  treated  by  the  town  authorities  as  the  public 
street  or  sidewalk,  and  opened  as  such. 

A  declaration  against  a  municipal  corporation  for 
damages  from  flowage  of  water  upon  a  lot  from  a 
change  of  grade  of  a  street  must  allege  that  by  the 
work,  water  was  collected  and  cast  in  a  mass  upon  a 
lot.  McCJray  v.  Town  of  Fairmont  (W.  Ya.).  2Mun. 
Corp.  Cas.  328. 

Action  on  Bonds— Allegation  as  to  Limit  of  Indelitad- 
nese.— In  assumpsit  against  a  municipal  corporation 
to  recover  on  interest  coupons  attached  to  bonds 
Issued  under  legislative  authority  in  aid  of  a  rail- 
road, the  declaration  need  not  allege  specially  that 


in  issuing  the  bonds  there  was  a  compliance  with 
the  constitutional  provision  limiting  the  power  of 
municipal  corporations  to  incur  indebtedness,  and 
requiring  a  vote  before  the  issue  of  bonds,  etc. ;  a 
failure  to  comply  with  the  provision  being  a  matter 
of  defense.  Brown  v.  Town  of  Point  Pleasant.  86  W. 
Ya.  290,  15  S.  £.  Rep.  209. 

Declaration— Specification  of  Damage  Resulting  from 
OradlBg  Street.— Where  the  speclflcation  of  damages 
is  rested  in  the  declaration  only  upon  the  elevation 
of  the  grade  of  the  street  from  which,  as  alleged,  it 
results  that  plaintiff  is  obliged  to  maintain  a  wall  to 
prevent  earth  falling  from  the  street  on  his  prem- 
ises; that  ingress  and  egress  is  made  inconvenient 
and  unsafe;  that  the  value  of  his  premises  is  dimin- 
ished: that  his  business  has  been  injured,  and  that 
the  flow  of  rain-water  upon  his  premises  causes  fur- 
ther damages,  a  demurrer  will  lie.  Kehrer  v.  Rich- 
mond aty,  81  Ya.  745. 

Suit  against  Municipality  for  Allowing  Nuisance- 
Sufficiency  of  Declaration,— A  declaration  filed  against 
a  municipal  corporation  in  an  action  on  the  case, 
which  avers  that  the  common  council  authorized 
the  plaintiff  to  erect  a  carpenter  shop  on  a  certain 
lot  within  such  municipality,  with  th^  knowledge 
that  a  steam  engine  would  be  necessary  in  running 
the  machinery  connected  with  such  shop,  and  that 
after  the  erection  of  such  shop  the  council  modified 
such  permit  so  as  to  forbid  the  use  of  such  steam 
engine  therein,  to  the  great  damage  and  loss  of  the 
plaintiff,  states  no  sufficient  cause  of  action  against 
such  municipality.  Wood  v.  C^ty  of  Hlnton  ( W.  Ya. ) , 
8  Mun.  Corp.  Cas.  547. 

Suit  against  Town  in  Corporate  Name.— A  suit  to 
enjoin  the  collection  of  municipal  taxes,  on  the 
ground  that  they  were  Illegally  imposed  by  reason 
of  want  of  authority  to  Impose  them  from  forfeiture 
of  the  municipal  charter,  is  not  wrongly  brought, 
from  the  mere  fact  that  the  town  is  sued  in  Its  cor- 
porate name.  So  bringing  the  suit  does  not  admit 
its  continued  existence.  Hornbrook  v.  Town  of  Elm 
Qrove,  40  W.  Ya.  543,  21  S.  E.  Rep.  851. 

Salt  against  Municipality  —  Process— Delivery-Bill 
Taken  for  Confessed.— If,  in  a  suit  against  an  Incor- 
porated town,  the  process  be  executed  by  delivering 
a  copy  thereof  to  Its  mayor,  he  Is  not  thereby  made 
a  party  to  the  suit:  and  if  such  town  fail  to  answer 
the  bill  it  will  be  taken  for  confessed  against  it, 
although  the  mayor  has  filed  an  answer  in  the 
cause.  Miller  v.  Town  of  Aracoma,  80  W.  Ya.  606,  5  S. 
E.  Rep.  148. 

Right  of  Taxpayer  to  Restrain  Ultra  Vires  Acts.— 
The  right  of  taxpayers  to  resort  to  equity  to  restrain 
municipal  corporations  and  their  officers,  and  ouaH 
corporate  bodies  and  their  officers  from  transcend- 
ing their  lawful  powers  or  violating  their  lawful 
duties  in  any  way  injuriously  affecting  the  tax- 
payers, such  as  making  unauthorized  appropriations 
of  the  corporate  funds  or  an  illegal  disposition  of 
the  corporate  property,  is  well  established.  With- 
out legislative  authority  they  cannot  lease  or  alien 
any  franchise  necessary  to  perform  its  obligations 
and  duties  to  the  state.  Roper  v.  McWhorter,  77  Ya. 
214. 

Where  a  suit  is  brought  by  a  landholder  against 
an  incorporated  town,  to  enjoin  it  from  opening  a 
public  alley  through  his  land  without  having  first 
condemned  the  same  for  public  use,  according  to 
law,  the  owner  of  a  lot  adjoining  such  proposed 
alley,  who  has  been  instrumental  in  moving  the 
public  authorities  of  such  town  to  open  such  alley, 
may  properly  be  joined  with  such  town  as  a  defend- 
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ant  In  sucli  suit.  Miller  v.  Town  of  Aracoma,  80  W. 
Va.  606,  5  S.  E.  Rep.  148. 

Any  taz-payinff  resident  and  voter  of  a  city  may 
sue  on  behalf  of  bimself  and  all  other  taxpayers  to 
enjoin  the  creation  of  any  indebtedness  by  the  city 
in  excess  of  the  constitutional  limit.  Spilman  v. 
City  of  Parkersbnrff,  86  W.  Va.  606,  14  S.  E.  Rep.  879. 

Suit  by  One  or  More  Taxpayers  to  Enjoin  iluniclpal 
Corporation  from  Levying  Illegal  Tax,  or  Incurring  an 
Unauthorized  Debt.— Courts  of  equity  have  jurisdic- 
tion, on  the  application  of  one  or  more  taxpayers 
of  a  municipal  corporation,  suing  for  the  benefit  of 
themselves  and  all  others  similarly  situated,  to 
enjoin  the  corporation  and  its  officers  from  levying 
and  collecting  an  unauthorized  tax,  or  creating  an 
unauthorized  debt  It  is  immaterial  whether  the 
debt  was  wholly  unauthorized,  or  authorized  only 
upon  conditions  which  have  not  been  complied  with, 
or  that  the  securities  for  it  would  be  void  in  the 
hands  of  an  innocent  holder.  Lynchburg  &  River- 
mont  Street-Railway  Co.  v.  Dameron,  96  Va.  546,  88 
S.  E.  Rep.  951. 

Remedy  against  Illegal  Tax.— By  a  long  course  of 
decisions  it  has  been  settled  that  the  remedy  against 
an  attempt  to  coerce  the  payment  of  an  illegal  tax 
is  by  injunction.  City  of  Richmond  v.  Crenshaw,  76 
Va.986. 

If  a  municipal  corporation  taxes  property  beyond 
the  limit  fixed  by  the  organic  law  conferring  the 
power  to  tax,  a  court  of  equity  will  enjoin  the  col- 
lection of  the  amount  illegally  assessed.  Tygart's 
Val.  Bank  v.  Town  of  PhiUppi,  88  W.  Va.  219, 18  S.  E. 
Rep.  489. 

Trespass  by  Corporation— Injunction.— The  remedy 
for  illegal  entry  by  a  corporation  on  lands  is  by 
injunction;  and  plaintiff  is  not  required  to  show  a 
case  of  destinictive  trespass  or  irreparable  damage. 
The  slightest  excess  of  power  is  sufficient.  Hodges 
V.  S.  &  R.  R.  Co.,  88  Va.  668, 14  S.  E.  Rep.  880. 

Compensation  Due  Officer  of  City— Mandamus.— J/isn- 
damus  will  not  lie  to  compel  the  issue  of  an  order 
for  the  payment  of  compensation  due  to  an  officer 
of  a  city,  where  such  compensation  has  not  been 
provided  for  by  statute  or  ordinance,  or  is  in  any 
wise  discretionary.  City  of  Richmond  v.  Epps  (Va.). 
35  S.  E.  Rep.  788. 

Enjoining  Abatement  of  Nuisance  by  Municipality.- 
Equity  may  restrain  the  proceedings  of  a  municipal 
corporation  to  abate  a  nuisance,  where  those  pro- 
ceedings encroach  upon  private  rights,  and  are 
productive  of  irreparable  injury.  Bristol  Door  h 
Lumber  Co.  v.  City  of  Bristol  (Va.),  2  Mun.  Ck>rp. 
Cas.  548,  and  note* 

Mandamus  to  Compel  Levy  of  City  Taxes.— The  duty 
of  levying  taxes  to  pay  the  debts  of  a  city  is  a  cor- 
porate duty  of  the  city  council,  which  it  may  be 
compelled  toperfonn  by  mafutamtM.  The  members 
of  the  council  in  their  capacity  of  councilmen  may 
be  proceeded  against  for  contempt,  for  failure  to 
obey  an  order  of  a  court  of  competent  jurisdiction 
directing  a  levy  to  be  made,  but  an  order  directing 
the  councilmen  to  make  the  levy  is  none  the  less  an 
order  to  the  city  council  in  its  corporate  capacity. 
To  such  an  order  the  councilmen  in  their  corporate 
capacity  alone  can  apply  for  a  writ  of  error.  Os- 
borne V.  Kammer.  96  Va.  228,  81  S.  E.  Rep.  19. 

Commissioners*  Report— Quasliing.— Report  of  com- 
missioners to  condemn  land  for  municipal  purposes 
will  not  be  quashed  on  the  ground  that  a  commis- 
sioner appointed,  at  the  instance  of  the  munici- 
pality, was  Interested,  where  the  record  does  not 
show  that  the  municipality  was  ignorant  that  he 


was  interested  when  so  appointed.  Ignorance  of  tlie 
attorney  making  motion  for  the  appointment,  is  not 
evidence  of  the  municipality's  ignorance  that  ttie 
commissioner  was  interested.  But  if  commissioner 
was  interested  and  disqualified,  and  municipality 
was  ignorant,  report  will  not  be  quashed,  if  record 
shows  that  the  damages  assessed  are  not  excessive. 
Roanoke  City  v.  Berkowitz,  80  Va.  61& 

Constitutionality  of  Municipal  Ordinance— Appellnte 
Jurisdiction.— To  call  forth  the  jurisdiction  of  the 
court  of  appeals  upon  the  question  of  the  constittt- 
tionality  of  a  law  or  municipal  ordinance,  it  is  not 
necessary  that  it  specially  appear  in  the  record  by 
some  appropriate  plea  or  other  proceeding  that 
such  question  was  raised  and  decided  in  the  lower 
court,  but  such  jurisdiction  may  arise  from  any 
proceeding  which  necessarily  puts  the  constitution- 
ality of  such  laws  or  ordinance  in  issue,  whether  it 
be  a  demurrer,  plea,  instruction,  or  otherwise. 
Adkins  V.  C^ty  of  Richmond  (Va.),  8  Mun.  Ck>rp.  Cas. 
514. 

Conviction  byCity  Council— Appeal.— Const,  art.  8,  | 
8,  giving  the  supreme  court  of  appeals  appellate 
jurisdiction  in  cases  of  certiorari^  and  not  the  clause 
fixing  the  court's  jurisdiction  by  the  value  of  the 
matter  in  controversy,  detex-mines  the  court's  juris- 
diction when  error  is  brought  on  the  ground  that 
the  circuit  court  refused  defendant  a  writ  of 
certiorari  on  a  conviction  by  a  town  council  for 
maintaining  a  nuisance.  Town  of  Davis  v.  Davis, 
40  W.  Va.  464,  21  S.  E.  Rep.  906. 

Conviction  of  City  Council— Certiorari. —Where  a 
person  accused  of  maintaining  a  nuisance  feels 
aggrieved  by  the  decision  of  a  town  council,  his 
remedy,  if  the  statute  gives  no  appeal,  and  no  ques- 
tion is  made  that  the  statute  is  unconstitutional,  or 
that  the  town  authorities  did  not  have  jurisdiction 
of  the  subject-matter,  is  by  certiorari^  and  not  by 
prohibition.  Town  of  Davis  v.  Davis,  40  W.  Va.  4M, 
21  S.  E.  Rep.  906. 

A  proceeding  by  a  town  council  against  a  person 
for  maintaining  a  nuisance  is  judicial  in  its  charac- 
ter, and  the  decision  is  subject  to  review.  Town  of 
Davis  V.  Davis,  40  W.  Va.  464,  21  S.  E.  Rep.  906. 

Abatement  of  Nuisances  by  City  Council- Equity 
Jurisdiction.- Where  the  law  gives  the  council  of  a 
town  ample  power  to  abate  nuisances,  and  the  coun- 
cil gives  the  person  charged  with  maintaining  the 
nuisance  opportunity  to  be  heard,  it  is  unnecessary 
to  resort  to  a  court  of  equity  for  relief.  Town  of 
Davis  V.  Davis,  40  W.  Va.  464,  81  S.  E.  Rep.  906. 

Abatement  of  Nuisances  by  City  Council- Procedure. 
—Under  Code,  c.  47,  %  88,  giving  the  council  of  a 
town  power  to  abate  a  nuisance,  but  not  prescribing 
the  methods  of  procedure,  upon  a  petition  signed 
by  50  residents,  supported  by  two  affidavits  fully 
describing  the  alleged  nuisance,  a  merry-go-round, 
and  praying  that  the  owner  might  be  summoned 
before  the  town  council,  a  summons  signed  by  the 
mayor  only  in  the  nature  of  an  order  to  show  cause, 
and  reciting  the  facts  set  out  in  the  petition,  was  is- 
sued. Held,  that  the  procedure  and  summons  were 
sufllcient  A  summons  in  the  nature  of  an  order  to 
show  cause,  issued  by  a  town  council  to  a  person 
charged  with  keeping  a  nuisance,  not  being  a  writ 
or  process,  within  the  meaning  of  Const  art  8,  S  8, 
need  not  run  in  the  name  of  the  state.  Town  of 
Davis  V.  Davis,  40  W.  Va.  464,  21  S.  E.  Rep.  906. 

Abatement  of  Nuisances  by  City  Council—  Quorum. — 
Code,  c.  47,  %  88,  giving  the  council  power  to  abate 
anything  which,  in  the  opinion  of  a  majority  of  the 
whole  council,  shall  be  a  nuisance,  does  not  require 
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the  recorder,  or  more  than  a  majority  of  the  coun- 
cil, to  be  present  at  the  hearing  of  a  petition  to 
abate  a  nuisance.  Town  of  Davis  y .  Davis,  40  W.  Va. 
464,  21  S.  E.  Rep.  906. 

Nuisances— Abfttement  by  City  Ordinsnce— Police 
Power.— Storage  of  gunpowder  in  a  city  being  dan- 
gerous, its  regulation  is  a  matter  within  the  power 
of  the  corporate  authorities,  and  their  judgment,  as 
expressed  in  an  ordinance  requiring  the  removal  of 
powder  magazines,  is  conclusive  upon  the  courts. 
An  ordinance  requiring  the  removal  of  powder  mag- 
azines in  a  city,  the  sites  whereof  were  sold  by  the 
city  council  to  vendees  for  the  purpose  of  erecting 
thereon  such  magazines,  does  not  impair  the  obli- 
gation of  a  previous  valid  contract  with  that  coun- 
cil and  does  not  take  private  property  without 
compensation ;  but  is  constitutional,  being  a  valid 
exercise  of  the  police  power.  Davenport  v.  Rich- 
mond City,  81  Va.  636. 

Local  Assessments  under  Statutory  Authority— Nec- 
essary Allegations  in  Bill  to  Enforce.— An  act  of  the 
legislature  which  authorizes  a  municipality  to 
assess  two-thirds  of  the  expense  of  paving  a  street 
and  the  whole  expense  of  constructing  a  sewer 
against  the  abutting  property  owners  is  constitu- 
tional and  valid.  It  is  only  necessary,  in  a  bill  in 
equity  to  enforce  such  an  assessment,  to  set  out  and 
allege  a  substantial  compliance  with  the  statute. 
City  of  Parkersburg  v.  Tavenncr,  42  W.  Va.  486,  26  S. 
E.  Rep.  179. 

Action  for  Injury  from  Defective  Street— Proof  Tliat 
Street  Was  Recognized  as  5ucb  by  Municipal  Authori- 
ties.—Code  W.  Va.  1887,  c.  48,  S  58,  imposes  an  absolute 
liability  upon  cities,  villages,  and  towns  for  injuries 
sustained  by  reason  of  the  failure  of  municipal  au- 
thorities to  keep  in  repair  the  streets,  sidewalks, 
etc.,  within  the  corporate  limits,  provided  its  author- 
ities have  opened  or  controlled  such  street  or  side- 
walk where  the  Injury  was  sustained,  as  a  public 
street  or  sidewalk.  Held,  that  plaintiff  must  allege 
and  prove  that  the  street  or  sidewalk  upon  which 
the  injury  occurred  at  the  time  and  place  when  the 
injurj'  was  sustained  was  controlled  and  treated  by 
the  municipal  authorities  as  a  public  street  or  side- 
walk, and  opened  as  such.  Biggs  v.  City  of  Hunt- 
ington, 32  W.  Va.  56,  9  S.  E.  Rep.  61. 

Injury  from  Defective  Sidewalk— Contributory  Negli- 
gence—Question for  Jury.— In  an  action  against  a  city 
for  personal  injuries  alleged  to  have  been  caused 
by  a  defective  sidewalk,  plaintiff  testified  that  she 
stepped  over  an  offset  about  one  foot  in  height, 
which  conducted  from  a  newly-laid  pavement  to 
the  original  plank  walk  upon  an  adjoining  lot,  which 
had  not  yet  been  removed  or  relaid:  that  she  did 
not  know  of  the  defect,  and  had  no  opportunity  for 
discovering  It:  that  the  night  was  dark,  and  that 
there  was  no  light.  Plaintiff  was  corroborated  by 
two  witnesses,  and  one  witness  for  the  defense 
testified  that  there  was  an  offset  of  eight  inches. 
Held,  that  plaintiff  made  out  a jTrt'ma /ad«  case,  under 
Code,  c.  43,  S  53,  and  that,  the  evidence  being  con- 
flicting, the  questionof  contributory  negligence  was 
for  the  jury,  and  a  verdict  for  plaintiff  would  not 
be  disturbed.  Moore  v.  City  of  Huntington,  81  W. 
Va,  842,  8  S.  E.  Rep.  512;  Phillips  v.  City  of  Hunting- 
ton, 85  W.  Va.  406,  14  S.  E.  Rep.  17:  Bowen  v.  City  of 
Huntington,  85  W.  Va.  682;  14  S.  E.  Rep.  217,  followed; 
Snoddy  v.  City  of  Huntington,  37  W.  Va  111,  16  S.  E. 
Rep.  442. 

injury  from  Defective  Street— Evidence  —  Question 
for  Jury.— In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  it  appeared  that  the 


plaintiff  knew  that  the  sidewalk  was  out  of  repair 
and  dangerous;  and  it  also  appeared  that  the  injury 
to  the  plaintiff  was  not  necessarily  caused  by  the 
open  and  apparent  defects  in  the  sidewalk,  or  any 
want  of  due  care  on  her  part,  but  may  have  been 
caused  by  a  latent  defect,  for  which  the  city  was 
responsible,  and  which  the  plaintiff  could  not  have 
detected  by  any  reasonable  prudence  or  care,  ffeld, 
it  was  proper  to  submit  the  plaintiff's  evidence  show- 
ing these  facts  to  the  jury,  and  to  refuse  the  motion 
of  the  def endar  t  to  strike  out  said  evidence.  Moore 
V.  City  of  Huntington,  81  W.  Va.  842,  8  S.  E.  Rep.  512. 

Action  for  Injury  from  Defective  Sidewalk- Instruc- 
tions.—In  an  action  against  a  city  for,  injuries 
alleged  to  have  resulted  from  its  negligence  in  un- 
lawfully permitting  a  sidewalk  to  be  obstructed,  it 
was  error  to  refuse  instractions  Intended  to  inform 
the  jury  that  defendant  had  a  right  to  permit  per- 
sons erecting  buildings  to  use  a  portion  of  the  streets 
and  sidewalks  for  the  deposit  of  building  materials 
and  appliances  therein,  and  that,  where  they  are  de- 
posited in  a  street,  and  are  open  and  obvious,  travel- 
ers or  pedestrians  passing  thereby  must  observe 
greater  care  to  avoid  accident  than  would  otherwise 
be  necessary.  City  of  Richmond  v.  Leaker  (Va.).  87 
S.  E.  Rep.  848. 

Action  for  Injury  from  Defective  Sidewalk— Instruc- 
tions—Contributory  Negligence.— In  an  action  against 
a  city  for  injuries  alleged  to  have  resulted  from  its 
negligence  in  unlawfully  permitting  a  sidewalk  to  be 
obstructed,  the  jury  were  instructed  that  the  burden 
of  proving  defendant  guilty  of  negligence  rested  on 
plaintiff,  and  that,  if  defendant  sought  to  relieve 
itself  from  liability  by  reason  of  plaintiff's  contribu- 
tory negligence,  the  burden  of  proving  such  negli- 
gence rested  on  it.  Held,  that  the  Instruction  should 
have  concluded  as  follows:  "Unless  such  contribu- 
tory negligence  was  disclosed  by  the  plaintiff's 
evidence,  or  could  be  fairly  inferred  from  the  cir- 
cumstances." City  of  Richmond  v.  Leaker  (Va.),  87 
S.  E.  Rep.  348. 

Action  for  Personal  Injuries  from  Defective  Sidewalks 
—Province  of  Jury.— In  an  action  by  a  traveller 
against  a  city  for  a  personal  injury  resulting  from  a 
defective  sidewalk,  it  is  for  the  jury  to  determine, 
upon  the  circumstances  of  the  particular  case, 
whether  the  traveller,  who  previously  had  knowl- 
edge of  the  defect,  had  the  right  to  assume  that  the 
defect  had  been  remedied,  or  the  city  was  negligent 
in  having  failed  to  do  so.  It  is  error  in  the  trial 
court  to  give  Instructions  which  invade  the  province 
of  the  jury  in  these  particulars.  City  of  Lynchburg 
V.  Wallace,  95  Va.  640,  29  S.  £.  Rep.  675. 

Suit  for  Injury  from  Defective  Sidewalk— Contribu- 
tory Negligence— Burden  of  Proof.— Where  the  city,  In 
a  suit  for  injury  from  defective  sidewalks,  relies  on 
the  defence  of  contributory  negligence,  the  burden 
of  proof  lies  on  it,  but  such  negligence  may  be  proved 
by  circumstances.  Oordon  v.  The  City  of  Richmond. 
88  Va.  436.  2  S.  E.  Rep.  727. 

Evidence— Records  of  City  Council.- Where  work  or 
other  action  of  city  authorities  is  claimed  to  have 
been  done  by  its  authority,  the  records  of  the  city 
council  are  the  proper  and  best  evidence,  if  existent 
and  accessible.  Jordan  v.  City  of  Benwood,  42  W.  Va. 
312,  26  S.  E.  Rep.  266. 

Bvldence— Certificate  of  Recorder.— The  certificate 
of  a  recorder  of  an  Incorporated  town,  stating  facts 
which  appear  upon  the  records  of  the  common 
council  of  said  town,  and  not  certifying  copies  from 
such  records,  is  not  admissible  as  evidence.  Roe  v. 
Town  of  Philippl,  45  W.  Va.  786,  32  S.  E.  Rep.  224. 
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Evidence— Corporate  Books.— The  corporation  books 
concemlnff  tlie  iroTemment  of  a  city,  town,  or  vil- 
lage, when  they  have  been  publicly  kept,  and  the 
entries  have  been  made  by  a  proper  officer,  as  well 
as  duly  authenticated  copies  therefrom,  are  admis- 
sible evidence  of  the  facts  witnessed  in  them.  Town 
of  Parsons  y.  Miller.  40  W.  Va.  884.  32  S.  E.  Rep.  1017, 
2  Mun.  Corp.  Cas.  600,  and  note. 

Burden  of  Proof  In  Action  on  Municipal  Bond  diven 
for  Purchase  of  Real  Estate.— In  an  action  against  a 
municipal  corporation  on  a  bond,  or  other  common- 
law  security  srlven  for  deferred  payments  on  real 
estate  purchased  by  the  corporation,  the  defend- 
ant's pl^a  of  nil  (Ubet  puts  the  burden  of  proof  on 
the  plaintiff  to  show  that  the  real  estate  purchased 
by  the  defendant  was  reasonably  necessary  to  the 
proper  exercise  and  enjoyment  by  it  of  the  powers 
and  duties  conferred  upon  it  by  Its  charter.  Rich- 
mond, etc.,  Ck).  V.  West  Point,  04  Va.  668,  27  S.  E.  Rep. 
460. 

Action  of  Trespass  on  the  Case  as^lost  City  for  Dam- 
ages Resultlngr  from  Change  of  Qrade— What  ilay  Be 
Shown  under  Qeneral  Issue.— In  an  action  of  trespass 
on  the  case  affainstaclty  for  damage  to  a  lot  situated 
in  a  town  by  reason  of  a  change  of  the  srrade  in  front 
of  it,  the  defendant  may  show,  under  the  ireneral 
issue,  that  the  plaintiff  agreed,  at  the  time  the  ffrade 
was  beinsr  changed,  that,  if  defendant  laid  a  sewer 
through  his  lot  to  a  point  indicated  by  him,  he  would 
claim  no  damage  by  reason  of  such  change,  and  may 
also  show  that  said  sewer  was  constructed  in  accord- 
ance with  the  agreement,  and  accepted  by  the  plain- 
tiff. In  an  action  of  trespass  on  the  case  to  recover 
damage  of  the  character  asserted  in  this  case,  the 
defendant  may  give  in  evidence,  under  the  general 
issue,  a  releaise,  or  accord  and  satisf  aciion,  or  what- 
ever would,  in  equity  and  good  conscience,  accord- 
ing to  the  existing  circumstances,  preclude  the 
plaintiff  from  recovering,  as  any  matters  which 
operate  a  discharge  of  the  cause  of  action  or  any 
Justification  or  excuse.  By  this  plea,  all  the  mate- 
rial averments  of  the  declaration  are  put  in  issue. 
Ridgeley  v.  Town  of  West  Fairmont,  40  W.  Va.  446, 
33  S.  E.  Rep.  235. 


28       *Statham  &  ats.  v.  Ferguson's  Adm'r 

&  als. 

March  Term.  1874.  Richmond. 

1.  Witnesses— Competency— Husband  and  Wife.— in  a 
controversy  between  an  unmarried  woman  on  the 
one  part,  and  husbands  and  wives  on  the  other, 
in  relation  to  a  transaction  between  them,  in 
which  all  are  interested,  as  the  husbands  and 
wives  are  incompetent,  from  their  relation  to  each 
other,  to  testify  in  their  own  behalf  in  the  case, 
the  unmarried  woman  is  not  a  competent  witness 
in  her  own  behalf. 

Witnesses  — Competency— Husband  and  Wife.— in 
M'Devitt  V.  Frantz,  86  Va.  758,  8  S.  E.  Rep.  042,  the 
rule  laid  down  by  the  principal  case,  that  where 
married  women  and  their  husbands  are  directly 
interested  in  the  result  of  the  suit  the  wives  are 
incompetent  witnesses,  is  sustained. 

Depositions— Competency  of  WItnessM— Time  for 
Taking  Exceptions.— In  Neilson  v.  Bowman,  20  Gratt 
750,  the  court  says:  "We  have  not  noticed  an  objec- 
tion, taken  for  the  first  time  in  the  appellate  court 
that  the  appellants,  Mary  A.  Neilson  and  Thomas 
H.  Neilson  were  incompetent  witnesses,  and  that 


11.  Depositions— Competency  of  Witnesses— Tims  tor 
Taking  Exceptions.— Though  an  exception  to  a 
deposition  for  want  of  notice,  or  other  Irregularity, 
must  be  brought  to  the  notice  of  the  court  before 
the  hearing  of  the  cause,  that  It  may  be  then  passed 
upon,  or  it  will  be  considered  as  waived,  and  will 
not  be  noticed  in  an  appellate  court:  when  the 
exception  is  to  the  competency  of  a  party  to  the 
cause  this  rule  does  not  apply,  and  the  court,  at 
the  hearing  may  pass  upon  the  exception:  and 
whether  so  passed  upon  or  not,  it  may  be  passed 
upon  by  the  appellate  court 

ill.  F.  dies,  leaving  a  large  estate,  real  and  personal. 
He  leaves  a  widow,  M..  sixty-five  years  old.  and 
two  daughters,  who  are  married,  and  the  children 
of  a  deceased  son,  all  by  a  former  wife.  One  of 
these  daughters  and  her  husband,  T..  lived  with  F. 
and  his  wife  at  his  death,  and  the  other  and  her 
husband,  S.,  lived  in  an  adjoining  tenement  given 
to  her  by  F.  on  her  marriage.  The  family  lived 
together  in  much  harmony  and  confidence.  F. 
left  a  paper  Intended  to  be  his  wilL  but  from  a 
defect  In  the  attestation  it  was  not  admitted  to 
probate.  The  provision  made  for  his  widow  in 
this  paper  was  much  less  than  she  was  entitled  to 
by  law.  By  it  T.  and  S.  were  appointed  executors : 
and  when  the  paper  was  rejected,  M.,  the  widow, 
renounced  the  administration  in  their  favor,  and 
they  qualified  as  administrators  on  the  estate.  A 
few  days  after  their  qualification  a  deed  was  pre- 
pared and  executed  by  the  widow,  T.  and  S.  and 
their  wives,  and  the  adult  grandchildren,  by  which 
the  parties  agreed  that  the  will  of  F.  should  regu- 
late the  disposition  of  his  estate:  M.  thereby  giving 
up  some  $25,000.  Upon  a  bill  by  M.  to  set  aside  this 
deed— HEiiD: 

29        *i.  Qlfts  to  Fiduciaries.— ^he  administrators  T. 
and  S.  held  a  confidential  relation   to  M., 

their  depositions  ought  to  be  disregarded  in  the 
appellate  court,  even  though  no  such  objection  was 
taken  in  the  court  below,  and  the  case  of  Statham 
V.  Ferguson.  250ratt.  28.  was  cited  in  support  of  that 
view.  Hord  v.  Colbert.  28  Gratt.  49,  is  a  complete 
answer  to  that  objection.  It  was  there  held  that 
the  plaintiffs  having  cross-examined  C.  on  all  the 
issues  in  the  cause,  that  was  a  waiver  of  the  objec- 
tion to  his  competency,  and  it  cannot  afterwards  be 
made  even  In  the  court  below."  See  also,  on  this 
point,  Warwick  v.  Warwick,  31  Gratt  7a 

In  Simmons  v.  Simmons,  33  Gratt  460,  the  court 
says:  "Notwithstanding  some  expressions  in  de- 
cided cases,  which  seems  to  concede  that  objections 
to  the  testimony  of  a  witness  on  the  ground  of  his 
incompetency  may  be  properly  made  in  this  court 
although  not  made,  or  considered,  or  passed  upon 
in  the  court  below,  we  are  of  the  opinion,  that  such 
objections,  unless  first  made  in  the  court  below, 
cannot  be  relied  on  here,  for  the  reason  that  if 
allowed  parties  might  be  taken  by  surprise."  Citing 
the  principal  case  and  Fant  v.  Miller.  17  Gratt  187: 
Beverley  v.  Brooke,  2  Leigh  425:  Hord  v.  Colbert,  28 
Gratt  49.  See  also,  noU  at  the  beginning  of  Simmons 
V.  Simmons,  33  Gratt.  451,  and  the  foot-note  by  the 
judge  in  the  same  case  at  the  bottom  of  page  460. 

Gifts  to  Fiduciaries.— The  rule  laid  down  in  the 
principal  case  that  gifts  to  a  fiduciary  by  one  whose 
Interests  are  Intrusted  to  his  care,  will  be  invali- 
dated unless  it  appear  that  undue  influence  was 
used  to  induce  the  gift  is  applied  in  Thomas  v. 
Turner,  87  Va.  1, 12  S.  E.  Rep.  140.  to  the  relation  of 
attorney  and  client. 
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wbich.  according  to  the  policy  of  the  law.  forbids 
that  a  fiduciary  should  receive  any  material 
ffratuity,  from  one  whose  interests  are  entrusted 
to  his  care,  unless  it  appears  that  no  undue 
means  or  influence  were  used  to  induce  the  ffif  t, 
and  that  it  was  made  by  the  donor  voluntarily, 
and  with  full  knowledge  of  the  nature  and 
extent  of  the  act. 
a.  Saom— Undue  laflucBce.— Upon  the  evidence  the 
court  held  that  undue  influence  had  been  exerted 
on  Mm  and  that  she  was  not  sufficiently  informed 
of  the  value  of  the  estate  or  of  her  riffhta;  and 
therefore,  although  no  fraud  may  have  been 
intendedf  the  deed  should  be  set  aside. 

Thomas  Ferg'uson,  an  old  citizen  of 
Lrjnchburg',  died  on  the  8th  day  of  January 
1870.  He  left  a  widow  about  sixty-five 
years  old,  and  two  daughters,  and  the  chil- 
dren of  a  deceased  son,  some  of  whom  were 
of  age,. and  others  were  minors.  One  of  his 
daughters  was  married  to  C.  W.  Statham, 
and  the  other  to  John  Otey  Taylor.  One  of 
his  granddaughters  was  married  to  Leroy 
8.  Bdwards,  and  another,  Lelia  8.,  was 
single  at  his  death,  but  soon  afterwards 
married  Thomas  R.  Statham.  These  were 
children  by  a  former  marriage.  He  left  a 
paper  intended  to  be  his  will.  It  was  as- 
certained, however,  that  though  the  paper 
was  attested  by  two  witnesses;  it  was  at- 
tested by  them  at  different  times;  and  it 
being  offered  for  probate  on  the  14th  of 
January,  it  was  rejected;  and  Mrs.  Fergu- 
son having  declined  to  qualify  as  adminis- 
tratrix, administration  was  granted  to  C. 
W.  Statham  and  John  O.  Taylor,  who  had 
been  appointed  executors  in  the  will  which 
was  rejected ;  and  they  executed  their  official 
bond  with  sureties  in  the  penalty  of  $75,000. 

Thomas  Ferguson  left  a  real  estate  worth 
about   $40,000,    bringing    in    an   income  of 

,  and  his  personal  estate  amounted 

30  to  between  $75,000  and  *$100,000,  the 
most  of  it  being  in  money  and  funds 
in  Europe.  The  provision  which  he  made 
for  his  widow  in  the  paper  which  was 
rejected,  was  very  small  considering  his 
estate.  He  gave  her  $5,000  in  money,  and 
a  Virginia  coupon  bond  for  $1,000;  and  he 
directed  that  certain  houses  should  be  rented, 
and  that  she  should  be  paid  one-fourth  of 
the  rents,  which,  with  the  house  in  which 
he  lived,  which  she  was  to  have  jointly 
with  Mrs.  Taylo^  for  her  life,  constituted 
the  whole  provision  made  for  her.  The 
houses  directed  to  be  rented  out  seem  to 
have  rented  for  about  $1,200. 

On  the  19th  of  January  1870,  Mary  Ann 
Ferguson,  the  widow  of  Thomas  Ferguson, 
and  the  other  parties  hereinbefore  named, 
executed  a  deed,  which  after  setting  out  at 
length  the  paper  aforesaid,  and  the  fact  that 
it  had  not  been  admitted  to  probate  by  the 
court,  proceeds: 

And  whereas  said  paper  was  not  executed 
in  accordance  with  all  the  requirements  of 
the  laws  of  Virginia,  and  so  could  not  be 
proved  and  established  as  the  last  will  and 
testament  of  the  said  Thomas  Ferguson, 
deceased;  and  whereas  it  is  known  to  the 
parties  to  this  deed,  that  said  Thomas  Fer- 


guson departed  this  life  under  the  belief 
that  said  paper  would  regulate  the  distri- 
bution of  his  whole  estate,  real  and  personal ; 
and  whereas  it  is  the  earnest  desire  of  all 
the  parties  to  this  deed,  who  constituted  his 
family,  and  the  larger  part  of  his  heirs  at 
law,  that  his  solemnly  declared  wishes 
should,  in  every  respect  possible,  be  carried 
into  effect  according  to  their  letter  and 
spirit:  Now,  in  consideration  of  the  prem- 
ises, and  of  the  mutual  love  and  affection 
which  we  bear  each  other,  the  respect  we 
have  for  the  memory  and  wishes  of  said 
Thomas  Ferguson,    and    also  the  ad- 

31  vantage  to  be  derived  •and  enjoyed  by 
each    of    us    from    the    arrangement 

proposed,  we,  the  said  Mary  Ann  Ferguson, 
Charles  W.  Statham  and  Maria  V.  his  wife, 
John  Otey  Taylor  and  Mary  B.  his  wife, 
Leroy  8.  Edwards  and  Elizabeth  his 
wife,  and  Lelia  S.  Ferguson,  do  hereby  bar- 
gain, agree,  and  covenant  to  declare,  set  up 
and  forever  establish,  the  aforesaid  paper  as 
and  for  the  last  will  and  testament  of  said 
Thomas  Ferguson,  deceased,  as  fully,  and 
to  all  intents  and  purposes,  as  if  the  same 
had  been  executed  according  to  the  technical 
forms  of  the  law,  and  had  been  duly  pro- 
pounded, proved,  established,  and  recorded 
as  the  last  will  and  testament  of  the  said 
Thomas  Ferguson  b3'  the  courts  of  the 
country :  And  we  do  further  bargain,  agree 
and  covenant  that  all  the  real  estate  and 
personal  property  of  which  the  said  Thomas 
Ferguson  died  seized  and  possessed,  shall 
pass  and  be  distributed  in  accordance  with 
the  provisions  of  said  paper,  as  though  the 
same  had  been  duly  executed  as  his  last  will 
and  testament,  and  had  been  proved  as 
such,  except  so  far  as  may  hereafter  be  ex- 
cepted— that  is  to  say: 

1.  The  said  Mary  Ann  Ferguson  doth 
hereby  agree,  bargain  and  covenant  with 
the  other  parties  to  this  deed,  that  she  will 
accept  and  receive  the  property,  real  and 
personal,  bequeathed  to  her  by  said  will, 
upon  the  terms  and  with  the  limitations 
therein  set  forth;  and  in  consideration 
thereof  that  she  will,  and  she  doth  hereby 
release,  give  up,  and  forever  assign  to  the 
other  parties  to  this  deed,  and  the  other 
heirs  at  law  of  said  Thomas  Ferguson,  de- 
ceased, all  that  other  property,  real  and 
personal,  which  would  have  come  to  her  as 
her  share  of  her  husband's  estate  had  this 
deed  not  been  made ;  and  she  doth  hereby 
accept  the  provisions  made  for  her  by  her 
said  husband's  last   will,    in   lieu  and 

32  as  full  and    complete   discharge  *and 
satisfaction  of  all  her  interest  in  and 

claim  to  the  estate  of  the  said  Thomas  Fer- 
guson, deceased. 

The  paper  contained  similar  covenants 
and  releases,  in  separate  clauses,  by  Stat- 
ham and  wife,  Taylor  and  wife,  Edwards 
and  wife,  and  Lelia  S.  Ferguson.  And 
there  were  clauses  directing  the  adminis- 
trators of  Thomas  Ferguson  to  distribute 
the  personal  estate  in  accordance  with  the 
provisions  of  the  said  paper,  and  providing 
that  the  infant  grandchildren  shall  have 
the  benefit  of   the    deed,    and   that  Thomas 
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C.  Ferguson,  a  grandchild  excluded  by  the 
will,  should  have  his  share  of  the  estate,  to 
which  Mrs.  Ferguson  was  not  to  contribute. 
This  paper  was  executed  on  the  night  of 
the  19th  of  January,  by  all  the  parties  ex- 
cept Edwards  and  wife.  They  lived  in 
Richmond  at  the  time,  and  it  was  executed 
by  them  a  few  days  after  its  date. 

On  the  4th  of  April  1870,  Mrs.  Ferguson 
instituted  her  suit  in  equity  in  the  Circuit 
court  of  the  city  of  Lynchburg,  against  all 
the  parties  to  the  deed  of  the  19th  of  Janu- 
ary 1870,  and  the  other  heirs-at-law  of 
Thomas  Ferguson,  and  the  administrators, 
to  set  aside  said  deed  as  to  her,  and  to  re- 
cover her  dower  in  the  real  and  her  share 
of  the  personal  estate.  After  setting  out 
the  foregoing  facts,  she  proceeds  to  state 
at  great  length  the  facts  as  she  alleged  they 
occurred,  from  the  death  of  her  husband 
up  to  and  including  the  execution  of  the 
deed.  And  she  affirms  that  when  she  signed 
the  paper,  she  was  ignorant  of  its  true 
meaning  and  import;  that  she  had  never 
been  informed  by  the  parties  or  otherwise 
understood,  what  were  her  rights  in  her 
husband's  estate,  after  the  rejection  of  the 
paper  offered  for  probate  as  a  will.  She 
had  never  been  informed,  and  does  not  yet 
know,  of  what  the  estate  consisted,  and 
33  of  what  value,  nor  the  *amount  to 
which  she  was,  in  consequence  of  that 
rejection,  entitled,  and  which,  by  this  paper, 
she  was  ignorantly  made  to  transfer  to 
them. 

Statham  and  Taylor  and  their  wives  an- 
swered the  bill.  They  proceed  to  give  a 
narrative  of  the  facts  as  they  allege  they 
occurred.  They  say  that  the  first  sugges- 
tion as  to  setting  up  the  will  came  from 
her;  they  deny  that  they  exerted  or  at- 
tempted to  exert  any  influence  upon  her  to 
induce  her  to  execute  the  deed.  They  insist 
that  she  perfectly  understood  what  she  was 
doing,  and  both  before  and  after  its  execu- 
tion spoke  of  what  she  had  done  for  the 
benefit  of  the  children,  and  expressed  her- 
self as  satisfied  with  the  provision  which 
had  been  made  for  her  by  the  will.  And 
they  insist  that  Mrs.  Ferguson  having  exe- 
cuted the  deed  voluntarily,  with  a  full 
knowledge  of  what  she  was  doing,  and  of 
the  sacrifice  she  was  making,  it  was  valid 
and  binding  upon  her. 

Eklwards  and  wife  also  answered,  but  as 
they  did  not  reside  in  Lynchburg,  and  were 
not  cognizant  of  the  facts,  they  referred  to 
the  answer  of  their  co-defendants. 

Mrs.  Ferguson's  deposition  was  taken  on 
her  behalf.  Before  commencing  it,  the  de- 
fendants entered  their  objection  to  it,  on 
the  ground  that  the  other  parties  to  the 
transactions  involved  in  the  suit  being  in- 
competent to  testify  on  their  behalf,  by  rea- 
son of  their  being  husbands  and  wives  of 
parties  interested,  Mrs.  Ferguson  was  not 
a  competent  witness  in  her  own  favor. 

It  is  impossible  to  state  the  evidence  filed 
in  the  cause:  so  much  of  it  as  this  court 
deemed  material  is  given  by  Judge  Moncure 
in  his  opinion. 


Whilst  the  cause  was  pending  in  the  court 
below,  Mrs.    Ferguson    died,    and   the   suit 
was  revived  in   the   name   of   Theodore  D. 
Crawford,  as  her  administrator. 

34  *The  cause  came  on  to   be  heard  on 
the    17th    of   August   1871,    when  the 

court  held  that  the  deed  of  the  19th  of  Jan- 
uary 1870  was  made  under  such  circum- 
stances as  to  render  it  invalid,  and  of  no 
binding  force  or  effect  against  Mrs.  Fergu- 
son; and  that  it  ought  (in  equity)  to  be  set 
aside,  whether  any  actual  fraud  was  in* 
tended  or  perpetuated  on  her  in  its  procure- 
ment or  not;  a  question  not  deemed 
necessary  to  be  decided.  It  was  therefore 
decreed  that  the  said  deed  be  vacated  and 
annulled,  and  delivered  up  to  the  plaintiff 
to  be  cancelled.  And  the  administrators 
were  directed  to  render  an  account  of  their 
administration,  &c.  And,  thereupon,  Stat- 
ham and  wife,  and  the  other  parties  to  the 
deed,  applied  to  this  court  for  an  appeal 
from  the  decree,  which  was  allowed. 

Kirkpatrick  A  Blackford,  and  Ould  A 
Carrington,  for  the  appellants. 

Mosby  A  Brown  and  John  H.  Lewis,  for 
the  appellees. 

MONCURE,  P.  delivered  the  opinion  of 
the  court. 

Before  we  consider  the  merits  of  this  case 
we  will  have  to  dispose  of  two  or  three  pre- 
liminary questions  which  lie  in  our  way ; 
as, 

1st.  Whether  Mrs.  Mary .  Ann  Ferguson, 
the  plaintiff  in  the  suit,  was  a  competent 
witness  to  testify  therein? 

She  had  a  deep  and  direct  interest  in  the 
result  of  the  suit,  and  would  undoubtedly 
have  been  an  incompetent  witness  therein 
at  common  law.  If  she  was  competent 
when  she  testified  it  could  only  have  been 
by  reason  of  the  statute  contained  in  the 
Code,  ch.  172,  sections  21  and  22,    pp. 

35  1109  and  1110.  Section  ^21,  among 
other  things,  declares  that  **no  wit- 
ness shall  be  incompetent  to  testify  because 
of  interest ;  and  in  all  actions,  suits  or  other 
proceedings  of  a  civil  nature,  at  law  or 
inequity,  before  any  court,"  Ac,  **the  par- 
ties thereto,  and  those  on  whose  behalf  such 
action,  suit  or  proceeding  is  prosecuted  or 
defended,  shall,  if  otherwise  competent  to 
testify,  and  subject  to  the  rules  of  evidence 
and  of  practice  applicable  to  other  wit- 
nesses, be  competent  to  give  evidence  on 
their  own  behalf,  and  shall  be  competent 
and  compellable  to  attend  and  give  evidence 
on  behalf  of  any  other  party  to  such  action, 
suit  or  proceeding,  except  as  hereafter  pro- 
vided, ' '  &c.  If  that  section  had  stood  alone, 
without  the  exceptions  referred  to  near  the 
end  of  it,  it  would  certainly  have  made  the 
plaintiff  a  competent   witness   in  this  case. 

But  section  22  embodies  the  exceptions 
referred  to  in  the  preceding  section ;  and, 
among  other  things,  declares  that  ^'nothing 
in  the  preceding  section  shall  be  construed 
to  alter  the  rules  of  law  now  in  force  in 
respect  to  the  competency  of  husband  and 
wife  as  witnesses  for  or  against  each  other, 
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during  the  coverture  or  after  its  termina- 
tion, nor  in  respect  to  attesting*  witnesses 
to  wills,  deeds  or  other  instruments;  and 
where  one  of  the  original  parties  to  the  con- 
tract or  other  transaction  which  is  the  sub- 
ject of  the  investigation,  is  dead,  or  insane, 
or  incompetent  to  testify  by  reason  of  in- 
famy, or  any  other  legal  cause,  the  other 
party  shall  not  be  admitted  to  testify  in  his 
own  favor,  or  in  favor  of  any  other  party 
having  an  interest  adverse  to  that  of  the 
party  so  incapable  of  testifying,  unless  he 
shall  be  first  called  to  testify  on  behalf  of 
such  last  mentioned  party,"  &c. 

The  **  parties  to  the  contract,  or  other 
transaction,  which  is  the  subject  of 
36  the  investigation*'  in  this  case,  *are 
the  parties  to  the  deed  of  the  19th  day 
of  January  1870;  which  is  between  Mary 
Ann  Ferguson,  widow  of  the  late  Thomas 
Ferguson,  of  the  first  part,  Charles  W. 
Statham  and  Maria  V.  his  wife,  of  the  sec- 
ond part,  John  Otey  Taylor  and  Marj'  B. 
his  wife,  of  the  third  part,  Leroy  S.  Ed- 
wards and  Elizabeth  his  wife,  of  the  fourth 
part,  and  Lelia  S.  Ferguson,  of  the  fifth 
part ;  the  said  Elizabeth  Edwards  and  Lelia 
S.  Ferguson  being  the  adult  children  of 
Calvin  W.  Ferguson,  deceased.  All  the  said 
parties  to  the  said  deed  are  parties  to  this 
suit ;  the  said  Mary  Ann  Ferguson  being 
plaintiff  and  the  others  being  defendants 
therein.  And  all  of  the  said  defendants 
are  husbands  or  wives;  the  said  Lelia  S. 
Ferguson,  the  only  one  of  them  who  was 
sole  when  the  said  deed  was  executed  and 
when  the  original  bill  in  this  suit  was  filed, 
having  intermarried  with  Thomas  Statham 
since  the  institution  of  the  suit,  and  before 
the  deposition  of  the  plaintiff  was  taken 
therein,  and  her  said  husband  having  been 
made  a  defendant  to  the  suit.  As  husbands 
and  wives  are  clearly  incompetent  to  testify 
for  or  against  each  other,  both  on  the 
ground  of  interest  and  public  policy,  and 
as  the  above  named  defendants  are  all  di- 
rectly interested  in  the  result  of  this  suit, 
it  follows  as  a  necessary  consequence,  that 
for  the  legal  cause  aforesaid,  they  are,  all 
and  each  of  them,  incompetent  to  testify  in 
this  suit.  And  the  plaintiff  not  having 
been  first  called  to  testify  on  behalf  of  the 
said  defendants,  could  not,  legally,  be  ad- 
mitted to  testify  in  her  own  favor,  and  her 
deposition  cannot  be  considered  or  read  as 
evidence  in  the  decision  of  this  case. 

In  the  case  of  Murphy's  adm' or  v.  Carter, 
Ac,  23  Gratt.  477,  it  was  held  by  this  court, 
that  husbands  and  wives  are  not  competent 
witnesses  for  or  against  each  other ;  which 
decided  in  effect,  that  the  statute 
37  ^aforesaid  did  not  make  them  so, 
though  the  statute  was  not  expressly 
referred  to  in  that  case. 

Several  cases  were  cited  in  the  argument 
from  the  New  York  reports,  to  show  the 
construction  which  had  been  there  put  upon 
section  399  of  the  Code  of  that  state,  which 
declares  that  '*a  party  to  an  action  or  pro- 
ceeding may  be  examined  as  a  witness  in 
his  own  behalf,  the  same  as  any  other  wit- 
ness."    In  15  How.  Pr.  R.  165,  and  26  Barb. 


612,  it  was  held  that  the  said  section  did  not 
make  husbands  and  wives  competent  wit- 
nesses for  or  against  each  other,  while  in 
19  How.  Pr.  R.  86,  the  contrary  was  held. 
But  that  section  is  radically  different  from 
our  statute,  as  it  contains  no  exception  in 
regard  to  husband  and  wife,  which  our 
statute  expressly  does;  ours  being  in  that 
respect  similar  to  6  and  7  Vict. ,  ch.  85,  on 
the  same  subject.  In  New  York  an  act  has 
been  recently  passed  (May  10,  1867)  enabling 
husband  and  wife,  or  either  of  them,  to  be 
a  witness  for  or  against  the  other,  except 
in  certain  cases. 

When  the  plaintiff  was  introduced  as  a 
witness  in  this  case,  and  before  her  exami- 
nation was  commenced,  an  exception  was 
taken  and  written  at  the  head  of  the  depo- 
sition in  these  words :  ^  'Defendants  by  coun- 
sel except  to  the  taking  of  the  deposition  of 
Mrs.  Mary  Ann  Ferguson,  the  plaintiff  in 
this  cause,  and  to  the  reading  of  the  same, 
on  the  ground  that  she  is  incompetent  to 
testify  on  her  own  behalf,  being  a  party  to 
the  contract,  the  validity  of  which  is  in 
controversy  in  this  suit;  and  John  Otey 
Taylor  and  Mary  his  wife,  Charles  W.  Stat- 
ham and  Maria  his  wife,  L.  8.  Edwards 
and  Lizzie  his  wife,  and  Lelia  Ferguson 
(who,  since  the  execution  of  said  instru- 
ment, has  intermarried  with  Thomas  Stat- 
ham), parties  to  said  instrument,  are 
38  incompetent  to  testify  in  *their  own 
behalf."  It  does  not  appear  that  this 
exception  was  otherwise  brought  to  the 
notice  of  the  court  below,  and  it  certainly 
was  not  expressly  passed  upon  by  that  court. 
The  counsel  for  the  appellee  contended  that 
it  was  therefore  waived  by  the  appellants. 
An  exception  taken  to  a  deposition  for 
want  of  notice  or  other  irregularity  must 
be  brought  to  the  notice  of  the  court  at  or 
before  the  hearing,  in  order  that  it  may 
then  be  passed  upon,  or  it  will  be  consid- 
ered as  having  been  waived,  and  will  not 
be  noticed  in  the  appellate  court.  Fant  v. 
Miller,  Ac,  17  Gratt.  187,  227,  228,  and 
cases  there  cited.  But  this  principle  does 
not  apply  to  an  exception  to  the  deposition 
of  a  party  to  the  suit  on  the  ground  of  in- 
competency; and  in  such  a  case,  though 
the  matter  of  the  exception  be  not  brought 
to  the  notice  of  the  court  at  the  hearing, 
otherwise  than  by  the  exception,  it  may  be 
passed  upon  by  that  court,  and  whether  so 
passed  upon  or  not,  it  may  be  passed  upon 
by  the  appellate  court,  and  the  deposition 
be  either  read  or  excluded  in  the  decision 
of  the  case  by  that  court  as  may  be  proper. 
2  Rob.  Pr.,  old  ed.,  p.  337;  Beverley  v. 
Brooke,  &c. ,  2  Leigh  425 ;  Mohawk  Bank  v. 
Atwater,  2  Paige's  R.  54,  60.  We  therefore 
think  that  in  this  case,  in  which  the  objec- 
tion to  the  competency  of  the  witness  was 
that  she  was  a  party  to  the  suit,  deeply  and 
directly  interested  in  its  result,  and  plainly 
incompetent  by  the  express  term  of  the 
statute,  this  court  may  and  ought  to  sustain 
the  objection,  though  the  exception  to  the 
deposition  on  that  ground,  which  was  writ- 
ten at  the  head  and  before  the  commence- 
ment of  the  deposition,  may  not  have  been 
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otherwise  brought  to  the  notice  of  the  court 
below,  and  may    not    have   been    ex- 

39  pressly  passed  upon  by  that  court.    *In 
the   case    before    cited    of    Murphy's 

adm*or  v.  Carter  A  als.,  in  which  the  dep- 
ositions were  excluded  by  this  court,  it  does 
not  appear  that  the  exceptions  taken  to 
them  were  brought  to  the  notice  of  the  court 
below,  or  passed  upon  by  that  court. 

2.  The  next  preliminary  question  to  be 
disposed  of  is,  ''How  far  the  answers  are 
to  be  considered  as  evidence  iti  behalf  of 
the  defendants?'*  They  are  such  evidence 
only  so  far  as  they  may  be  directly  respon- 
sive to  an  allegation  of  the  bill,  or  to  a  call 
therein  made  for  a  discovery.  In  such  a 
case,  the  answer  is  not  only  evidence  for 
the  respondent,  but  it  is  considered  to  be 
true,  unless  disproved  by  at  least  two  wit- 
nesses, or  one  and  corroborating  circum- 
stances. In  this  case  there  was  no  call  for  a 
discovery.  The  defendants  had  a  right, 
and,  indeed,  were  bound  to  respond  to  the 
material  allegations  of  the  bill.  B3*  directly 
responding  td  them,  they  had  a  right  to 
make  their  answers  evidence  in  their  favor 
as  aforesaid.  But  affirmative  allegations 
in  the  answers,  not  directly  responsive  to 
the  bill,  are  not  evidence  for  the  defendants. 
These  are  well  settled  rules  of  chancery 
practice,  which  require  no  citation  of  au- 
thority to  sustain  them.  The  ** narrative 
of  the  facts,"  as  set  out  in  the  answer  of 
the  principal  defendants  in  this  case,  is, 
therefore,  not  evidence  for  them,  except  so 
far  as  it  may  be  directly  responsive  to  the 
bill. 

3.  Another  preliminary  question  to  be 
disposed  of  is,  ''Whether  the  parties  to  the 
deed,  which  is  the  subject  of  controversy  in 
this  suit,  that  is,  Mrs.  f^erguson,  and  the 
other  parties  to  the  deed,  or  any  of  them, 
stood  in  that  confidential  relation  towards 
each  other,  which,    according   to  the  policy 

of  the  law,  forbids  that  the  fiduciary 

40  should  receive  any  material  *gratuity 
from  one  whose  interests  are  entrusted 

to  his  care,  unless  it  appears  that  no  undue 
means  or  influence  were  used  to  induce  the 
gift,  and  that  it  was  made  by  the  donor 
voluntarily,  and  with  full  knowledge  of  the 
nature  and  extent  of  the  act. 

The  law  upon  this  subject  is  fully  stated 
in  1st  Story's  E^.  Ju.,  {{  307-323,  under  the 
head  of  constructive  fraud.  Among  the 
confidential  relations  there  enumerated,  as 
coming  within  the  operation  of  the  princi- 
ple, we  find  those  of  parent  and  child  (in- 
cluding the  case  of  a  person  who  has  put 
himself  in  loco  parentis  towards  another), 
attorney  and  client,  medical  adviser  and 
patient,  agent  and  principal,  guardian  and 
ward,  trustee,  and  cestuis  que  trust,  Ac. 
In  treating  of  the  relation  of  parent  and 
child,  the  author  says:  "The  same  general 
principles  apply  to  other  family  relations 
besides  those  of  parent  and  child.  Thus 
where  three  brothers  induced  their  sister, 
who  had  a  reversionary  interest  in  laud, 
devised  by  their  father  to  the  brothers  for 
life,  to  release  her  interest  to  them  without 
any    consideration,    except    a    belief,     (the 


only  evidence  of  which  was  the  recital 
thereof  in  the  deed  prepared  by  the  broth- 
ers, )  that  the  father  intended  to  devise  the 
land  to  the  brothers  in  fee ;  this  deed  was 
set  aside,  it  appearing  that  the  sister  was 
in  a  feeble  state  of  health,  and  had  always 
relied  upon  the  brothers  for  advice."  Id., 
}  309  b. 

After  making  the  enumeration  aforesaid, 
the  author  further  says:  "There  are  many 
other  cases  of  persons,  standing  in  regard  to 
each  other  in  the  like  confidential  relations, 
in  which  similar  principles  apply.  Among 
these  may  be  enumerated  the  cases  which 
arise  from  the  relation  of  landlord  and  ten- 
ant, of  partner  and  partner,  of  principal 
and  surety,  and  various  others,  where 

41  mutual  agencies,    rights    and  ^duties 
are    created    between    the  parties   by 

their  own  voluntary  act,  or  by  operation  of 
law.  But  it  would  occupy  too  much  space 
to  go  over  them  at  large,  and  most  of  them 
are  resolvable  into  the  principles  already- 
commented  on.  On  the  whole,  the  doctrine 
may  be  generally  stated,  that  wherever  con* 
fidence  is  reposed,  and  one  party  has  it  in 
his  power,  in  a  secret  manner  for  his  own 
advantage,  to  sacrifice  those  interests  which 
he  is  bound  to  protect,  he  will  not  be  per- 
mitted to  hold  any  such  advantage.  Id.,  { 
323. 

In  treating  of  the  relation  of  trustee  and 
cestuis  que  trust,  the  author  says:  "In 
short,  it  may  be  laid  down  as  a  general 
rule,  that  a  trustee  is  bound  not  to  do  any- 
thing which  can  place  him  in  a  position 
inconsistent  with  the  interests  of  the  trust, 
or  which  have  a  tendency  to  interfere  with 
his  duty  in  discharging  it.  And  this  doc- 
trine applies  not  only  to  trustees,  strictly 
so  called,  but  to  other  persons  standing  in 
a  like  situation,  such  as  assignees  and  so- 
licitors of  a  bankrupt  or  insolvent  estate^ 
who  are  never  permitted  to  become  pur- 
chasers at  the  sale  of  the  bankrupt  or  in- 
solvent estate.  It  applies,  in  like  manner, 
to  executors  and  administrators,  who  are 
not  permitted  to  purchase  up  the  debts  of 
the  deceased  on  their  own  account,  but 
whatever  advantage  is  thus  derived  by 
them,  by  purchases  at  an  undervalue,  is  for 
the  common  benefit  of  the  estate.  Id.,  { 
322. 

We  think  the  case  now  under  considera- 
tion clearly  comes  within  the  operation  of 
the  principles  above  set  forth.  The  only 
parties  entitled  to  the  large  estate  of  Thomas 
f^erguson,  deceased,  besides  his  widow, 
were  his  only  children,  Maria  V.,  the  wife 
of  Charles  W.  Statham,  and  Mary  B.,  the 
wife  of  John  O.  Taylor,  and  the  seven  chil- 
dren of  his  deceased  son,  Calvin  W.  Fergu- 
son.    The  said   Charles  W.    Statham 

42  *and  John  O.  Taylor,  his  sons-in-law, 
were  named  his  executors  in  the  paper 

which  he  intended  for  his  will,  but  which 
was  rejected  by  the  court  of  probate,  because 
unduly  attested ;  and  after  the  said  rejection 
they  were  appointed,  and  qualified  as  his 
administrators,  by  the  consent  of  the  widow. 
He  and  she  lived  together  as  husband  and 
wife  for  thirty-three  years,    and  lived  hap- 
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pily  in  that  relation.  She  had  no  children 
of  her  own.  At  the  time  of  his  death,  his 
family  consisted,  besides  his  wite,  of  his 
daughter,  Mrs.  Mary  B.  Taylor,  and  her 
said  husband,  and  his  said  grandchildren, 
or  most  of  them.  His  other  daughter,  Mrs. 
Statham,  and  her  said  husband,  lived  in  an 
adjoining  tenement,  which  it  seems  she  had 
received  as  an  advancement  from  her  father. 
Between  the  widow  and  her  two  daughters- 
in-law  and  their  husbands  the  most  affec- 
tionate relations  appear  to  have  subsisted. 
It  was  natural  and  reasonable,  therefore, 
that  after  the  death  of  her  husband  the 
widow  should  look  up  to  her  said  sons  and 
daughters-in-law  for  counsel  and  advice, 
and  that  they  should  have  great  influence 
with  her.  She  called  them  her  children, 
and  they,  or  the  daughters  at  least,  called 
her  mother.  She  had  no  blood  relation 
living  with  her.  Under  these  circumstances, 
certainly  such  a  relation  existed  between 
these  two  administrators  of  Thomas  Fergu- 
son and  his  widow  as  to  bring  the  case 
within  the  operation  of  the  principle  before 
stated.  They  had  in  their  hands,  or  within 
their  power  and  control,  personal  estate  of 
their  intestate  to  the  amount  of  from  sixty 
to  one  hundred  thousand  dollars,  to  one- 
third  of  which  the  widow  was  entitled  ab- 
solutely ;  and  she  had  the  utmost  confidence 
in  them,  evinced  by  her  renouncing  the  ad- 
ministration of  her  husband's  estate  (to 
which    she   was   by  law  entitled)   in  their 

favor. 
43  *And  now,  having  disposed  of  these 

preliminary  questions,  we  proceed  to 
consider  the  case  upon  its  merits.  Ought 
the  decree  of  the  Circuit  court,  annulling 
the  deed  in  controversy,  to  be  affirmed  or 
reversed? 

There  can  be  no  doubt  but  that  it  was 
legally  competent  for  Mrs.  Ferguson,  at 
any  time  after  her  husband's  death,  to  have 
disposed  of  her  interest  in  his  estate  ac- 
cording to  her  pleasure,  either  by  selling 
or  giving  away  it  or  any  part  of  it ;  pro- 
vided, she  knew  perfectly  well  what  she 
was  doing,  and  what  was  the  nature  and 
effect  of  her  act,  and  was  not  induced  to  do 
it  by  any  fraud  or  undue  influence.  And 
the  only  question  therefore  is,  whether, 
when  she  executed  the  deed  in  question,  she 
had  such  knowledge,  and  executed  it  with- 
out being  induced  to  do  so,  as  aforesaid. 
The  burden  of  proving  that  she  had  such 
knowledge  and  so  executed  the  deed  devolves 
on  those  who  claim  the  benefit  of  it,  and 
especially  on  Charles  W.  Statham  and  John 
O.  Taylor,  the  administrators  of  Thomas 
Ferguson,  deceased ;  and  the  facts  aforesaid 
ought  to  be  clearly  proved. 

Mrs.  Ferguson  was  clearly  entitled  at  the 
death  of  her  husband,  legally  and  morally, 
to  one  full  third  of  his  personal  estate,  ab- 
solutely, after  the  payment  of  his  debts; 
and  to  one  full  third  of  his  real  estate  dur- 
ing her  life ;  and  it  was  out  of  the  power  of 
her  husband,  by  his  will,  to  deprive  her  of 
it,  or  to  compel  her  to  accept  in  lieu  of  it 
'such  portion  of  his  estate  as  he  might  choose 
to  give  her;  and  this  right  is  entirely  inde- 


pendent of  the  question,  whether  he  acquired 
any  and  what  estate  by  his  intermarriage 
with  her,  or  in  her  right  since  the  marriage ; 
as  to  which  facts  the  record  affords  no  evi- 
dence. It  does  not  appear  that  her  husband 
ever  intended   to  deprive   her  of  that 

44  *right,  and  it  is  not  probable  that*  he 
ever  did ;  for  he  seems  to  have  been  a 

very  just  man,  and  to  have  had  due  affec- 
ion  for  and  confidence  in  his  wife.  He 
certainl3'  intended  to  make  a  will  giving 
her  less  of  his  estate  than  the  law  would 
give  her;  but  he  no  doubt  knew  that  she 
would  have  the  right  to  renounce  that  pro- 
vision of  his  intended  will  and  take  what 
the  law  gave  her;  and  that  she  would  have 
one  year  after  his  will  should  be  recorded 
to  make  up  her  mind  whether  to  elect  the 
one  or  the  other.  He  doubtless  knew  that 
she  could  not,  by  any  act  done  during  the 
coverture,  bind  herself  to  accept  that  pro- 
vision in  lieu  of  what  the  law  would  give 
her;  and  he,  doubtless,  would  not  have  de- 
sired that  she  should  if  she  could.  He  was 
willing  to  give  her  the  right  of  election,  to 
be  exercised  after  she  became  discovert  and 
free  from  disability  and  from  the  marital 
influence,  and  after  she  had  ample  time  to 
inform  herself  fully  of  the  facts  necessary 
to  enable  her  to  make  a  wise  and  discreet 
election.  In  making  the  deed,  therefore, 
she  must  be  considered  as  having  disposed, 
or  attempted  to  dispose,  of  property  which 
was  as  absolutely  hers,  in  law  and  equity, 
as  if  she  had  acquired  it  by  her  own  labor 
or  inherited  it  from  her  oWn  father.  That 
she  acquired  it  from  her  husband,  who  in- 
tended by  his  will  to  make  a  sufficient  pro- 
vision for  her  support  may  have  been  a 
strong  inducement  with  her  to  give  it  the 
same  destination  that  he  intended  to  give 
it,  and  to  accept,  in  lieu  of  it,  the  provision 
he  intended  to  make  for  her;  in  other  words, 
to  set  up  his  intended  will.  And  if,  with 
full  knowledge  of  the  extent  and  nature  of 
her  rights,  and  without  any  undue  influence, 
she  had  voluntarily  done  so,  we  might  well 
have  said,  in  the  language  of -Judge  Gar- 
land, that  * 'her  regard  for  the  wishes  of  her 
husband  were  honorable  to  her. ' '    But 

45  the    question  *is,  did   she  execute  the 
deed  voluntarily,  with  such  knowledge 

and  without  such  influence?  and  that  ques- 
tion we  proceed  now  to  consider. 

The  first  thing  that  strikes  our  minds  in 
this  investigation  is,  the  extraordinary 
haste  which  occurred  in  the  execution  of  so 
important  an  act,  and  the  circumstances 
attending  its  execution.  Thomas  Ferguson 
died  on  the  8th  day  of  January,  1870,  and 
was  buried  on  the  11th  of  that  month.  On 
the  next  day,  the  12th,  his  papers  were  ex- 
amined in  the  presence  of  his  family,  in- 
cluding his  widow;  and  his  will  was  read 
in  her  hearing,  and,  with  his  other  impor- 
tant papers,  was  entrusted  to  the  keeping 
of  T.  C.  S.  Ferguson,  a  friend  of  the  family. 
At  that  time  it  was  not  known  that  the  will 
had  not  been  duly  attested.  A  day  or  two 
thereafter,  however,  that  fact  was  discov- 
ered by  the  two  gentlemen  named  in  the 
will  as  executors,    on  a    conversation    with 
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the  attesting  witnesses;  and  they  were  ad- 
vised that  the  will  could  not  be  recorded,  but 
that  they  had  better  offer  it  for  probate  and 
let  it  be  rejected,  and  then  it  would  be  nec- 
essary to  have  administration  taken  on  the 
estate.  They  were  told  by  their  counsel 
that  the  widow  had  precedence  in  the  matter 
as  administrator,  and  were  asked  by  him 
**what  were  her  views  on  the  subject; 
whether  she  wished  to  take  the  administra- 
tion." They  said  ^'she  did  not;  she  did 
not  regard  herself  capable  of  administering 
the  estate,  and  did  not  wish  to  enter  into 
it.''  Now  at  this  time  she  had  not  been  in- 
formed that  the  will  could  not  be  recorded, 
and  that  administration  on  the  estate  would 
be  necessary;  and  of  course  could  not  have 
declined  to  undertake  the  administration. 
So  that  Messrs.  Statham  and  Taylor, 
in  the  above  mentioned  communication 
which    they    made    to    their   counsel, 

46  *Major,  now   Judge,    Garland,  under- 
took  to   speak    for  her  what  they  no 

doubt  anticipated,  from  their  knowledge  of 
her,  would  be  her  sentiments  on  the  sub- 
ject. Their  counsel,  on  being  informed  by 
them  that  the  widow  did  not  wish  to  under- 
take the  administration,  told  them  it  would 
be  necessary  for  her  to  certify  that  fact  to 
the  court  in  writing.  They  asked  him  then 
to  prepare  the  writing,  which  was  accord- 
ingly done.  On  his  way  to  the  court-house 
from  his  office,  on  the  14th  of  January, 
Judge  Garland  called  on  the  widow,  Mrs. 
Ferguson;  **told  her  that  the  will  could  not 
go  to  probate,  stating  what  the  defect  was ; 
that  she  had  priority  of  administration  if 
she  chose  to  exercise  it.  She  answered  that 
she  was  old  and  infirm,  and  did  not  wish  to 
take  the  administration ;  that  she  had  entire 
confidence  in  Messrs.  Statham  and  Taylor, 
and  desired  that  they  should  take  the  ad- 
ministration." Judge  Garland  then  read 
to  her  the  paper  that  had  been  drawn ;  after 
which  she  signed  it,  and  he,  at  her  request, 
witnessed  it.  After  reading  the  paper,  he 
told  her  that  it  should  be  witnessed,  and 
asked  her  if>  he  should  witness  it ;  and  she 
said  **ye8.'*  He  **gave  her  no  advice  about 
it,  whether  to  take  the  administration  or 
not ;  simply  that  she  had  a  right  to  it. ' ' 
The  foregoing  account  is  taken  from  the 
deposition  of  Judge  Garland,  who  was  ex- 
amined as  a  witness  for  the  defendants. 
After  stating,  in  his  answer  to  the  6th 
question,  what  occurred  at  the  time  of  the 
execution  of  the  paper  as  above  mentioned, 
he  says:  '^This  is  all  that  passed  upon  that 
or  any  other  subject  at  that  time,  that  I 
have  any  recollection  of.**  But  in  his  an- 
swer to  the  next  (the  7th)  question,  he 
says:  **She,  at  the  conversation  alluded  to, 
expressed  her  regret  that  the  probate 
of  the  will   had   failed.**     It   had  not 

47  *then  failed,  for  the  will  had  not  then 
been  offered  for  probate.     On  the  same 

day  on  which  the  said  paper  was  signed, 
to  wit,  the  14th  day  of  January,  the  will 
was  offered  for  probate  and  rejected,  and 
Statham  and  Taylor  were  appointed  and 
qualified  as  administrators. 
In    regard    to    the   deed    in    controversy. 


which  was  executed  by  Mrs.  Ferguson,  and 
most  of  the  parties  thereto,  on  the  19th  day 
of  January  1870,  Judge  Garland  gives  the 
following  account  of  it,  and  of  its  execu- 
tion, in  his  answer  to  the  9th  question  of 
the  defendants:  ^'I  was  present  at  the  time 
of  the  execution  of  that  deed.  Previous  to 
its  execution  I  had  no  connection  with  it. 
I  had  no  hand  in  its  making  or  advising 
the  execution  of  the  contract,  or  anything 
to  do  with  it.  One  or  two  evenings  before 
the  execution  of  the  deed,  there  was  a  pen- 
cil note  on  the  slate  at  my  office,  requesting 
me  to  go  that  evening  to  the  store  of  Ltce  & 
Taylor,  which  I  did.  When  I  got  there, 
Mr.  Taylor  told  me  that  Mrs.  Ferguson  had 
expressed  a  desire  to  carry  out  and  execute 
the  will  of  her  husband,  if  it  could  be  legally 
done,  and  asked  me  if  it  could  be  done.  I 
told  him  that  I  thought  it  could  be  done  by 
a  deed  between  the  adult  parties,  and 
through  the  instrumentality  of  the  court  as 
to  the  infants.  He  then  told  me  that  that 
was  the  opinion  of  Mr.  Blackford,  and  that 
he  had  requested  Mr.  Blackford  to  prepare 
a  deed,  and  to  take  the  necessary  steps  in 
court  as  to  the  infants ;  but  that  he  wished 
me  to  see  and  examine  the  deed  before  it 
was  executed.  The  next  day,  or  the  day 
after  (I  don*t  distinctly  recollect  which), 
the  deed  was  brought  to  me,  and  I  examined 
it,  and  approved  it,  with  a  slight  alteration. 
I  was  then  requested  to  attend  at  Mrs.  Fer- 
guson's that  evening,  or  the  evening 
AS  after,  at  7  *o* clock,  for  the  purpose  of 
reading  and  explaining  the  legal  effect 
of  the  deed  to  her.  I  went  according  to  the 
appointment ;  but  before  I  went  into  Mrs. 
Ferguson's  room,  I  suggested  to  the  parties 
that  they  had  better  get  two  or  three  of  the 
neighbors,  in  whom  all  of  them  had  confi- 
dence, to  see  that  the  whole  transaction 
was  fair  and  proper ;  and  according  to  this 
suggestion  Dr.  Langhorne  and  Mr.  Thad- 
deus  Ferguson  were  sent  for,  and  came. 
We  went  into  Mrs.  Ferguson's  room,  and  I 
told  her  what  I  had  come  for.  Before  read- 
ing the  deed,  I  told  her  what  were  her  rights 
under  the  will,  and  what  were  her  rights 
by  law  in  case  the  will  was  set  aside.  I 
told  her  also,  that  by  executing  the  deed, 
she  would  sustain  a  considerable  pecuniary 
loss.  She  answered  that  she  was  aware  of 
that,  but  she  wished  to  execute  the  will  of 
her  husband;  that  it  was  his  estate;  she 
was  satisfied  with  the  provision  for  her, 
and  wished  the  rest  to  go  as  he  desired  it. 
I  most  think  I  told  her  that  the  executors 
estimated  the  personal  estate  at  from  sixty 
to  seventy-five  thousand  dollars,  of  which 
she  was  entitled  to  one-third  absolutely.  I 
then  proceeded  to  read  the  deed,  clause  by 
clause.  At  the  end  of  each  provision  I 
asked  her  if  she  understood  it,  and  she  an- 
swered that  she  did,  until  it  came  to  that 
provision  in  which  she  relinquished  her 
interest  in  Mr.  Ferguson's  estate.  When  I 
read  that,  she  asked  me,  *  *What?  Do  I  relin- 
quish all  my  interest  in  my  husband's 
estate?*'  I  answered  by  no  means,  it  only 
relinquished  that  portion  of  the  estate  which 
was    not    given    to    her  by   the  will.     She 
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seemed  satisfied,  and  I  finished  reading  the 
deed.  I  think  I  then  repeated  the  reading. 
I  am  not  so  distinct  in  my  recollection 
about  that,  but  I  think  I  did.  I  then  asked 
her  if  she  was  satisfied ;  she  said  she  was ; 
and    took   the    pen    and    ink  and  sat 

49  Mown  at  her  table  and  subscribed  her 
name    to   it.     I   gave   her   no  advice, 

whether  to  sign  the  deed  or  not ;  nor  was  I 
asked  any.  After  the  deed  was  executed, 
and  attested,  and  closed,  some  little  conver- 
sation ensued,  in  which  I  remarked  to  Mrs. 
Ferguson,  that  I  thought  her  regard  for  the 
wishes  of  her  husband  were  honorable  to 
her;  and  I  left.  After  that  I  had  nothing 
to  do  with  the  matter  whatever:  and  that 
is  the  whole  agency  I  had  in  the  matter. '  * 
In  answer  to  the  next  (10th)  question  by 
the  defendant  he  said:  **I  think  somebody 
said  (I  don't  recollect  who  it  was)  that  the 
executors  estimated  the  real  estate  at  $40,000. 
I  said  I  thought  the  estimate  was  too  high." 
In  answer  to  the  defendants'  15th  question, 
viz:  **From  Mrs.  Ferguson's  demeanor  on 
that  occasion,  did  you  have  any  doubt  that 
she  heard  your  explanation  and  reading?" 
he  answered,  ^*I  believed  at  the  time  that 
she  distinctly  understood  it.  From  the  rel- 
evancy of  her  answers  to  my  questions,  and 
from  what  she  said,  I  was  satisfied  she  un- 
derstood it;  but  I  can't  undertake  to  say 
she  did.  It  was  my  belief  at  the  time  that 
she  did,  and  my  belief  now.  I  sat  close  to 
her  when  I  read  the  deed,  and  read  it  in  a 
loud  voice.  I  saw  nothing  in  her  demeanor 
that  indicated  she  was  ignorant  of  it  or  did 
not  hear  it."  In  answer  to  the  defendants' 
second  question  the  witness  said:  '^I  was 
acquainted  with  Mr.  Ferguson  from  near 
about  the  time  I  came  to  Lynchburg,  in 
1841,  till  his  death.  Our  relations  were 
friendly,  and  for  about  the  last  ten  years  I 
was  his  legal  adviser.  I  wrote  three  wills 
for  him."  And  in  answer  to  the  fifth  ques- 
tion he  said:  ^^The  will  offered  in  January 
last  was  written  by  my  daughter,  Mrs. 
Christian,  from  a  draft  taken  by  me.  Af- 
ter it  was  written  and  before  its  execution, 
Mr.  Aurelius  Christian,    my   partner, 

50  delivered  *it  to   Mr.    Ferguson,  and  I 
did  not  see  anything   more  of  it  until 

it  was  presented  in  court  for  probate." 

On  his  cross-examination  by  the  plain- 
tiffs' counsel.  Judge  Garland  said  that  Mrs. 
Ferguson  never  did,  in  any  matter  or 
manner  whatever,  retain  him  as  counsel ; 
that  before  the  will  was  offered  for  probate, 
Messrs.  Statham  and  Taylor,  the  executors 
of  the  will,  engaged  the  services  of  Mr. 
Christian  and  himself  as  counsel  for  the 
estate,  and  as  such  he  offered  the  will  for 
probate  as  before  stated ;  that  he  regarded 
himself  as  counsel  for  the  estate  until  the 
14th  of  April  1807,  when  he  was  appointed 
judge  of  the  Corporation  court  of  Lynch- 
burg; that  in  relation  to  the  transaction  of 
the  deed,  he  had  not  been  spoken  to  as 
counsel ;  the  only  thing  he  had  to  do  with 
it  was  to  give  an  opinion  in  relation  to  the 
deed,  after  Mr.  Blackford  had  prepared  it. 
All  he  had  to  do  or  was  asked  to  do,  was  to 
examine  the  deed  and  see  if  it  were  sufiQcient 


to  carry  out  the  object  of  the  parties.  He 
did  not  receive  nor  charge  a  fee  for  that 
service.  Mr.  Statham  or  Mr.  Taylor,  or 
both,  handed  him  the  deed  which  had  been 
prepared  by  Mr.  Blackford,  and  he  examined 
it  and  suggested  some  alterations  in  one 
part  of  it.  The  deed  was  then  carried  back 
to  Mr.  Blackford,  who  prepared  another 
deed  according  to  that  suggestion,  which 
other  deed  was  brought  to  him,  and  is  the 
same  deed  which  bears  date  and  was  exe- 
cuted on  the  19th  of  January  1870  as  afore- 
said. The  alteration  he  suggested  in  the 
first  draft  of  the  deed  was  in  relation  to  the 
provision  wherein  Mrs.  Ferguson  relin- 
quished her  interest  in  her  husband's  estate. 
He  thought  that  such  relinquishment  was 
not  sufficient  to  pass  her  entire  interest. 
Being  asked  if  his  answer  to  the  sixth  ques- 
tion-in-chief, referring  to  what  took  place 
at  the  time   of  the   execution    of   the 

51  *deed  by  Mrs.    Ferguson,  contained  a 
statement  of  all  that  he  said  to  her  or 

she  said  to  him  on  that  occasion,  he  an- 
swered, that  it  was  not  all,  but  was  sub- 
stantially all  that  passed  with  reference  to 
the  business  on  which  he  went,  with  the 
exception  that  he  told  her  that  if  the  will 
was  set  aside  she  would  get  one-third  of  Mr. 
Ferguson's  real  estate  for  life.  In  answer 
to  a  question  as  to  the  length  of  time  which 
elapsed  from  the  time  he  commenced  read- 
ing the  deed  to  Mrs.  Ferguson  until  she 
signed  it,  he  answered:  '*I  have  no  distinct 
recollection  of  the  time;  I  think  it  may 
have  been  from  three-quarters  of  an  hour 
to  an  hour.  I  think  I  read  it  over  twice. 
I  read  it  slowly  and  distinctly.  I  don't  say 
positively,  but  I  have  a  pretty  strong  im- 
pression that  I  read  it  over  twice."  In  ex- 
planation of  his  answer  to  the  seventh 
question-in-chief,  he  said:  '*If  that  answer 
imports  that  she  said  that  the  will  had  been 
offered  for  probate  and  failed,  it  was  cer- 
tainly not  what  I  intended  to  say.  I  am 
not  mistaken  in  the  fact  that  she  expressed 
her  regret  that  the  will  could  not  go  to  pro- 
bate." 

We  have  stated  substantially  the  most 
material  part  of  the  evidence  of  Judge  Gar- 
land, especially  in  regard  to  what  trans- 
pired at  the  time  of  the  execution  of  the 
deed  in  controversy,  because  his  testimony 
is  the  most  important  in  the  cause,  and  his 
connection  with  the  subject  enabled  him  to 
testify  in  regard  to  nearly  all  the  facts 
which  we  deem  it  material  to  notice  in  this 
opinion.  Other  witnesses  were  examined, 
some  of  them  in  behalf  of  the  plaintiff  and 
some  in  behalf  of  the  defendants.  The 
plaintiff  herself  was  examined  in  her  own 
behalf  at  very  great  length ;  but  we  have 
already  expressed  the  opinion  that  she  was 
an  incompetent  witness,  and  therefore  ex- 
cluded her  testimony. 

Dr.    Payne,    one    of    the  plaintiff's 

52  witnesses,  had  *known  her  nearly 
forty  years,  and  had  sometimes  pre- 
scribed for  her.  He  said  her  probable  age 
was  upwards  of  sixty.  Her  health  was  fee- 
ble.    She  was  very  nervous,  and  very  deaf. 

According  to  his  knowledge  of  her  case, 
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and  her  deafness,  it  is  difficult  to  make  her 
understand  ordinary  conversation.  The 
deed  in  controversy  (an  instrument  of  some 
twelve  pages  in  length)  being  shown  and 
read  to  him,  and  being  asked,  from  his 
knowledge  of  her  nervousness  and  deafness, 
to  say  whether  or  not  he  believed  she  could 
intelligibly  have  comprehended  the  legal 
meaning  and  import  of  the  instrument  from 
a  single  reading  of  it  in  her  presence,  by 
the  counsel  of  the  parties  interested  in  pro> 
curing  its  execution  by  her,  without  ever 
having  before  seen  or  known  of  its  exist- 
ence, he  answered:  ^^If  she  had  heard  as 
well  as  I  do,  I  think  it  would  have  been 
scarcely  probable  that  she  would  have  com- 
prehended it  in  one  reading;  and  taking 
into  consideration  the  nervous  condition  in 
which  she  was,  together  with  her  deafness, 
to  have  understood  the  paper  from  hearing 
it  read  once,  would  amount  to  almost  an 
impossibility.** 

Dr.  Langhorne  and  Mr.  T.  C.  S.  Fergu- 
son were  invited  by  the  administrators  to 
be  present  at  the  execution  of  the  deed,  and 
attended  accordingly.  Judge  Garland,  be- 
fore he  read  the  deed  to  Mrs.  Ferguson, 
suggested  that  two  disinterested  persons, 
friends  of  the  family,  should  be  sent  for  to 
witness  the  proceedings ;  and  when  Messrs. 
L/anghorne  and  Ferguson  arrived,  he  sup- 
posed they  had  been  sent  for  in  pursuance 
of  his  suggestion ;  but  in  fact,  they  had 
previously  been  invited  by  the  administra- 
tors to  attend.  Dr.  Langhorne  was  exam- 
ined as  a  witness  in  behalf  of  the  plaintiff. 

He  stated  that  he  was  a  practising 
physician,  and  a  near  neighbor  of 
53  *the  late  Thomas  Ferguson,  and  was 
well  acquainted  with  the  plaintiff; 
supposed  her  to  be  from  sixty  to  sixty-five 
years  of  age ;  regarded  her  as  rather  a  deli- 
cate woman ;  would  say,  from  general  ob- 
servation, that  she  was  rather  a  nervous 
person.  She  was  very  perceptibly  deaf.  It 
was  difficult,  but  not  by  any  means  impos- 
sible, to  communicate  with  her  intelligibly 
by  such  efforts  as  are  practicable  in  ordi- 
nary social  intercourse.  He  was  present 
when  the  paper  referred  to  was  signed  by 
Mrs.  Ferguson;  had  been  invited  by  Mr. 
Statham  to  hear  a  paper  read  by  Major 
Garland  of  interest  to  that  family,  Mr. 
Statham  believing  that  it  would  be  agree- 
able to  Mrs.  Ferguson  for  him  (the  witness) 
to  attend.  He  attended  about  8  o*clock  P. 
M.  When  he  entered  Mrs.  Ferguson  *8 
room,  Mrs.  Ferguson,  Major  Garland,  Mr. 
John  O.  Taylor  and  Mrs.  Taylor,  Mr.  and 
Mrs.  C.  W.  Statham,  Misses  Selina  and 
L/elia  Ferguson,  Mr.  T.  C.  S.  Ferguson, 
and  Messrs.  Christian  and  Mayo,  notaries 
public,  were  present.  Did  not  remember 
that  any  one  else  came  before  the  instru- 
ment was  read  and  signed.  Being  asked 
on  his  examination  in  chief,  '*Was  the 
plaintiff  dressed  in  her  usual  manner  when 
in  company,  or  in  apparent  haste,  and  in 
such  manner  as  at  the  time  to  attract  3^our 
observation,  or  somewhat  your  surprise?*' 
he  said:  **I  don*t  remember  ever  seeing 
Mrs.  Ferguson   dressed    in    that  manner  in 


company  before.  The  dress  was  suitable 
for  the  place,  her  chamber;  it  being  a  calico 
wrapper.  I  can't  say  I  was  surprised  at 
her  dress ;  but  after  going  home  I  remarked 
that  the  old  lady  must  be  much  distressed, 
as  she  was  not  dressed  with  her  usual  care 
in  the  presence  of  strangers."  In  answer 
to  other  questions  propounded  to  him  on  his 
examination  in  chief,  he  made  substan- 
tially     the       following      statements. 

54  *Before    reading    the     paper,    Major 
Garland    stated    that    he    was    about 

reading  a  paper  having  for  its  object  the 
carrying  out  of  Mr.  Ferguson's  wishes,  a« 
expressed  in  his  will,  inasmuch  as  the  will 
itself  could  not  be  executed,  or  words  to 
that  effect — that  all  parties,  he  believed, 
were  desirous  of  carrying  out  Mr.  Fergu- 
son's wishes,  and  that  this  paper  had  been 
prepared  to  effect  that  object.  The  general 
scope  of  his  words  was  to  that  effect.  At 
one  time  during  the  reading  of  the  paper, 
Mrs.  Ferguson  interrupted  Major  Garland 
with  an  inquiry  to  this  effect:  **Am  I  to 
give  up  all  my  interest  in  the  real  estate?" 
Witness  could  not  remember  very  distinctly 
the  Major's  answer,  but  he  stated  some- 
thing in  regard  to  carrying  out  the  object 
of  the  will,  and  intimated  that  when  she 
heard  him  read  further  she  would  under- 
stand it.  Witness  did  not  remember  that 
there  was  anything  very  definite  said  in 
regard  to  her  legal  rights.  He  was  very 
confident  there  was  no  distinct  effort  made 
to  set  forth  the  legal  rights  of  Mrs.  Fergu- 
son or  the  heirs,  in  consequence  of  Mr. 
Ferguson's  will  not  going  to  probate.  Did 
not  remember  that  anything  was  said  in 
regard  to  the  value  of  the  estate,  nor  did 
he  think  there  was  anything  said  as  to  the 
relative  values  of  the  real  and  personal 
estate. 

On  his  cross-examination  Dr.  Langhorne, 
in  answer  to  questions  propounded  to  him 
by  counsel  for  defendants,  said:  Mrs.  Fer- 
guson was  a  lady  of  good  ordinary  average 
intelligence.  Her  manner  on  the  occasion 
of  the  execution  of  the  deed  was  her  usual 
manner.  Witness  remembered  no  appear- 
ance of  surprise  or  disturbance.  In  reading 
the  deed  and  conversing  with  her  about  it. 
Major  Garland  raised  his  voice  and  spoke 
as  a  person  would  speak  to  one  that  is  deaf, 
trying  to  make  him  understand.     Ma- 

55  jor  Garland's  *is  a  very  audible  voice, 
though   not   of   unusual  distinctness. 

Mrs.  Ferguson  exhibited  no  reluctance  or 
aversion  whatever  to  executing  the  deed. 
She  seemed  to  appreciate  exactly  what  she 
was  doing.  She  said  she  understood  the 
deed.  Either  when  the  whole  had  been 
read  or  when  the  clause  during  the  reading 
of  which  she  interrupted  Major  Garland  had 
been  read,  it  was  suggested  that  it  be  read 
over  again,  or  Mrs.  Taylor,  witness  thinks, 
suggested  that  she  read  it  herself.  She 
replied  that  she  understood  it  perfectly,  and 
a  re-reading  was  not  necessary,  or  words 
to  that  effect.  Witness,  after  having  his 
memory  refreshed  by  the  questions  put  to 
him,  stated,  that  at  some  time  before  or 
after  the  reading,  Major  Garland  remarked 
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that  Messrs.  Statham  and  Taylor  had  valued 
the  real  and  personal  estate  of  Mr.  Ferg-u- 
son  in  accordance  with  the  figures  men- 
tioned in  the  question  to  which  this  state- 
ment was  an  answer  (the  personal  estate  at 
about  $75,000  and  the  real  estate  at  about 
$40,000  in  value),  but  that  he,  Major  Gar- 
land, thought  they  had  placed  too  hig'h  an 
estimate  upon  it.  This  remark  of  Major 
Garland  was  addressed  to  the  whole  com- 
pany ;  not  more  to  Mrs.  Ferguson  than  to 
the  other  persons  present.  It  was  made  so 
that  she  might  have  heard  it,  and  it  was 
intended  that  she  should  hear  it,  at  least 
witness  so  supposed ;  it  had  that  appearance. 
Witness  could  not  say  that  she  heard  it,  or 
that  she  heard  anything.  She  acted  as  if 
she  had  heard  it.  He  had  no  doubt  but  that 
she  heard  and  understood  this  and  the  rest 
of  Major  Garland's  remarks.  If  witness 
had  had  any  doubt,  he  would,  as  a  neighbor 
and  friend,  have  had  the  paper  read  over 
to  her  again.  He  was  very  confident  that 
Major  Garland,  at  some  time  during"  the 
interview,  said  to  Mrs.  Ferg^uson  that 
she  would  be  a  loser   by   signing  the 

56  *deed,  or  that  she  was  giving  up  more 
than  she  got,  or  words  to  that  efiFect. 

On  his  re-examination  by  plaintiff's 
counsel,  witness  said:  **Mrs.  Ferguson  lis- 
tened very  attentively  to  the  reading  of  the 
paper,  and  there  seemed  a  disposition  on 
the  part  of  all  present,  as  they  were  aware 
of  her  difficulty  of  hearing,  to  enable  her  to 
understand  what  was  going  on ;  the  paper 
was,  however,  a  long*  and  complicated  one, 
and,  doubtless,  tested  very  strongl3'  both 
her  intellig-ence  and  sense  of  hearing ;  but, 
notwithstanding,  she  seemed  so  conscious 
of  what  she  was  doing  I  cannot  help  believ- 
ing*  she  comprehended  the  meaning  of  the 
paper  as  read  to  her  by  Major  Garland,  and, 
so  far  as  I  know,  she  arrived  at  this  under- 
standing by  and  through  the  means  of  hear- 
ing said  paper  read  by  Major  Garland  on 
that  occasion. "  In  answer  to  another  ques- 
tion, witness  said:  **I  thought,  at  the  time, 
I  understood  the  paper  sufficiently  to  have 
acted  on  it,  if  my  own  interest  had  been 
involved ;  though,  as  a  matter  of  precaution, 
I  think,  if  I  had  been  brought  to  act  for  my- 
self I  should  have  had  the   paper  re-read." 

It  appears  very  clear  from  the  evidence 
of  this  witness,  that  Major  Garland  was 
mistaken  in  supposing  that  he  read  the 
paper  twice  to  Mrs.  Ferguson.  He  merely 
stated  it,  however,  as  his  impression. 

We  have  stated  thus  fully  the  material 
portions  of  Dr.  Langhome's  testimony, 
because  he  was  requested  by  the  adminis- 
trators to  be  present  when  the  deed  was 
read  to  and  executed  by  Mrs.  Ferguson,  for 
the  purpose  of  taking  notice  of  what  was 
said  and  done  on  that  occasion ;  and  because 
he  seems  to  be  an  intelligent  and  impartial 
witness.  T.  C.  S.  Ferguson  also  attended 
on  the  same  occasion  and  for  the  same  pur- 
pose,   by    request   of   the  administra- 

57  tors;  but  it  is  unnecessary  *to   make 
any   statement    of   his   testimony,  as 

the  material  facts  to  which  he  testified  have 
already  been  stated.     He  was  a  near  relation 


of  Thomas  Ferguson,  and  a  near  connection 
of  the  defendant  John  O.  Taylor;  though 
there  is  nothing  in  his  testimonj*,  or  in  the 
record,  which  casts  any  discredit  on  his 
veracity.  The  only  other  evidence  which 
will  be  here  noticed  is  that  of  three  receipts 
given  by  Mrs.  Ferguson  to  Statham  &  Tay- 
lor, administrators  of  Thomas  Ferguson > 
deceased ;  two  of  them  dated  February  19th, 
1870,  one  of  the  two  being  for  $2,000,  de- 
scribed as  ^^being  part  of  the  sum  coming 
to  me  under  the  will  of  the  said  Thomas 
Ferguson,  deceased,  as  per  agreement  re- 
corded in  the  Hustings  court  clerk's  office 
of  Lynchburg" ;  the  other  of  the  two  being 
for  one  Virginia  coupon  bond  for  $1,Q00, 
with  all  coupons  attached  from  the  1st  of 
January  1869,  inclusive,  described  as  * 'being 
the  same  coming  to  me  under  the  will  of 
said  Thomas  Ferguson,  deceased,"  Ac,  as 
above ;  and  the  third  dated  March  4,  1870, 
for  $3,000,  described  as  ^' being  in  full  of 
that  portion  of  the  estate  of  m3'.late  hus- 
band coming  to  me  under  his  will,  per 
agreement  filed  in  the  clerk's  office  of  the 
Hustings  court  of  the   city  of  Lynchburg." 

In  less  than  three  months  after  the^  death 
of  Thomas  Ferguson,  his  widow,  th^  said 
Mary  Ann  Ferguson,  brought  this  suit,  to 
have  the  paper  aforesaid,  of  the  19th  of 
January  1870,  decreed  to  be  as  to  her  null 
and  void,  and  to  recover  her  dower  in  the 
real  and  her  full  third  part  of  the  personal 
etsate  of  her  said  intestate  husband. 

After  making  the  foregoing  statement  of 
all  the  material  facts  that  are  proved  in 
the  case,  we  repeat  the  question  we  now 
have  to  solve.  Did  she  execute  the  de;ed  in 
controversy  voluntarily,  w^ithout  being 
58  *induced  to  do  so  by  undue  infiuence^ 
and  with  full  knowledge  of  the  mean- 
ing and  effect  of  the  deed? 

She  never  read  the  deed,  nor  was  it  ever 
read  to  her  but  once,  when  it  was  read  to 
her  by  the  counsel  of  the  administrators  of 
her  husband;  and  it  was  never  in  her  hai>d 
but  once,  when  it  was  handed  to  her  to  be 
signed.  It  was  prepared  by  counsel  em- 
ployed by  the  administrators,  and  its  prep- 
aration was  completed  a  short  time,  perhaps 
not  more  than  an  hour,  before  it  was  read 
to  her.  Until  a  short  time  before  it  was 
completed,  its  details  had  not  been  fully 
agreed  upon  between  the  counsel  consulted 
on  the  subject.  It  was  a  paper  of  consider- 
able length,  and  it  is  not  probable  that  she, 
could  have  fully  understood  it  upon  a  single 
reading  under  such  circumstances.  She 
was  very  deaf,  and  must  have  heard  it  im- 
perfectly. She  was  old  and  nervous,  and 
no  doubt  wholly  inexperienced  in  business. 
She  was  a  lady  of  ordinary  intelligence 
only,  and  had  just  lost  her  husband,  with 
whom  she  had  lived  for  thirty-three  years, 
during  which  time  it  does  not  appear  that 
she  had  occasion  to  attend  to  business  of 
any  kind,  except  her  domestic  duties.  The 
only  portion  of  the  deed  which  seemed  to 
strike  her  attention  was  that  part  which 
related  particularly  to  herself,  and  that  she 
certainly  misunderstood.  The  only  remark 
or  enquiry  she  made  during   the  reading  of 
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the  paper  was  made  when  that  part  was 
read,  and  then  she  asked  Major  Garland, 
'*What?  Do  I  relinquish  all  my  interest  in 
my  husband's  estate?**  Or,  as  Dr.  Langr- 
horne  expresses  it,  **Am  I  to  give  up  my 
interest  in  the  real  estate?**  The  witnesses 
who  were  present  doubtless  believed  she 
understood  it,  because  she  said  so,  and  be- 
catiise  no  doubt  they  believed  that  the  matter 
had    been   fully    agreed   upon   between  the 

parties   before    hand,    and   that  they 
59        were    only    called  *together   to  attest 

the  formal  execution  of  the  papers. 
The  deed  w^s  executed  under  circum- 
stances, the  influence  of  which  upon  Mrs. 
Ferguson  it  would  have  been  extremely 
difficult  for  her  to  resist.  She  had  just  lost 
her  husband,  and  was  therefore  in  deep  dis- 
tress. She  supposed  that  he  had  left  a  will 
which  had  been  duly  executed,  and  would 
in  due  time  be  duly  admitted  to  probate.  It 
does  not  appear  that  she  had  ever  read  the 
paper  which  he  intended  for  his  will,  or  been 
informed  of  its  contents  in  his  lifetime. 
She  had  confidence  in  her  husband,  doubt- 
less, SLtkd  trusted  that  he  would  make  due 
and  ample  provision  •  for  her  in  his  will. 
Whei|  she  heard  the  paper,  which  he  in- 
tended for  his  will,  read  to  her  the  day  after 
he  was  buried,  she  was  not  in  a  condition 
to  understand  how  it  affected  her  interest, 
and  she  could  have  had  no  adequate  idea  of 
the  value  of  his  estate.  She  had  neither 
time  nor  opportunity,  if  she  had  been  dis- 
posed, to  consult  with  counsel  or  disinter- 
ested friends  on  the  subject.  When,  two  or 
three  days  thereafter,  it  was  ascertained 
that  the  will  had  not  been  duly  attested, 
and  could  not  be  established  and  recorded, 
she  shared  in  the  surprise  which  that  dis- 
covery caused  to  the  family,  and  it  seems 
also  in  the  impulse  by  which  they  were 
soon  moved  to  set  up  the  will,  if  it  could  be 
done,  and  give  it  the  same  effect  as  if  it 
had  been  duly  attested,  according  to  the 
manifest  intention  of  the  decedent.  That 
the  heirs  at  law  should  strongly  desire  that 
that  should  be  done  is  not  at  all  strange, 
seeing  the  great  benefit  they  would  derive 
therefrom,  except  only  one  of  his  grand- 
sons, who  was  excluded  by  the  intended 
will.  Nor  was  it  strange  that  Mrs.  Fer- 
guson should  at  first  be  moved  by  this  in;- 
pulse,  before  she  was  informed   that   to  set 

up  her  husband *s  will,  and  accept 
60        *the  provision  therein   made   for  her, 

would  very  injuriously  affect  her  in- 
terest. She,  therefore,  no  doubt  yielded  at 
first  to  what  seemed  to  be  the  strong  desire 
of  the  rest  of  the  family,  and  consented  to 
join  them  in  carrying  into  effect,  or  at  least 
in  setting  up  as  far  as  they  could,  her  hus- 
band's intended  will.  She  could  hardly 
have  expected  to  be  so  soon  called  upon  to 
execute  such  a  paper  as  that  of  the  19th  of 
January,  1870,  before  she  could  have  time 
or  opportunity  to  inform  herself  and  take 
proper  counsel  on  the  subject.  The  prepa- 
ration of  that  paper,  however,  must  have 
been  very  soon  commenced  after  it  had  been 
agreed  upon,  if  it  can  be  said  to  have  been 
agreed  upon  by  the  family,    including   her- 


self, to  set  up  the  will  of  her  husband  as 
far  as  they  could.  Probate  of  the  will  was 
rejected,  and  the  administrators  qualified 
on  the  14th  of  January.  Several  days 
elapsed  in  the  preparation  of  the  paper,  and 
yet  it  was  concluded  and  signed  on  the  19th 
of  January,  just  five  days  after  the  rejection 
of  the  will ;  so  that  counsel  must  have  been 
retained  to  prepare  that  paper  a  day  or  two 
only  after  the  rejection  of  the  will.  Such 
counsel  was  retained  by  the  administrators, 
and  all  his  information  in  regard  to  the 
motives  and  objects  of  the  paper,  must 
have  been  derived  only  from  them.  Mrs. 
Ferguson  never  saw  him,  and  never  had 
any  communication  with  him  on  the  sub- 
ject. The  recital  in  that  paper  therefore 
must  have  been  made  by  the  learned  and 
honorable  counsel  who  prepared  it,  on  the 
faith  of  information  derived  by  him  from 
his  clients.  After  setting  out  in  the  paper 
verbatim  et  literatim,  the  intended  will  of 
Thomas  Ferguson,  the  deed  recites:  **And 
whereas  said  paper  was  not  executed  in  ac- 
cordance with  all  the  requirements  of  the 
laws  of  Virginia,  and  so  could  not  be 

61  proved   and  ^established    as    the   last 
will   and   testament  of  said  Thomas 

Ferguson,  deceased;  and  whereas  it  is 
known  to  the  parties  of  this  deed  that  said 
Thomas  Ferguson  departed  this  life  under 
the  belief  that  said  paper  would  regulate 
the  distribution  of  his  whole  estate,  real 
and  personal ;  and  whereas  it  is  the  earnest 
desire  of  all  the  parties  to  this  deed,  who 
constituted  his  family,  and  the  larger  part 
of  his  heirs  at  law,  that  his  solemnly  de- 
clared wishes  should,  in  every  respect  pos- 
sible, be  carried  into  effect,  according  to 
their  letter  and  spirit :  Now,  in  considera- 
tion of  the  premises,  and  of  the  natural  love 
and  affection  which  we  bear  each  other,  the 
respect  we  have  for  the  memory  and  wishes 
of  the  said  Thomas  Ferguson,  and  also  the 
advantage  to  be  derived  and  enjoyment  by 
each  of  us,  from  the  arrangement  proposed, 
we,  the  said  Mary  Ann  Ferguson,"  &c. 
(naming  all  the  other  parties  to  the  deed), 
*'do  hereby  bargain,  agree  and  covenant  to 
declare,  set  up  and  forever  establish  the 
aforesaid  paper  as  and  to  be  the  last  will 
and  testament  of  said  Thomas  Ferguson, 
as  fully  and  to  all  intents  and  purposes  as 
if  the  same  had  been  executed  according  to 
the  technical  forms  of  the  law,  and  had 
been  duly  propounded,  proved,  established 
and  recorded  as  the  last  will  and  testament 
of  the  said  Thomas  Ferguson  by  the  courts  of 
the  country.  And  we  do  further  bargain, 
agree  and  covenant  that  all  the  real  and 
personal  property,"  Ac, 

Now  the  deed  containing  these  recitals, 
even  supposing  it  to  have  been  fully  under- 
stood by  Mrs.  Ferguson  when  read  to  her, 
was  well  calculated  to  strengthen  and  con- 
firm her  first  impulse  to  give  effect  to  the 
will  of  her  husband,  which  had  failed  of 
effect,  as  was  supposed,  only  by  a  technical 
omission;   and    also    was   well  calcu- 

62  lated,  though  not  designed,  *to  mislead 
her    into    the    idea    that   so   far  from 

being  injured  by,  she  would  actually  derive 
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an  advantage  **from,  the  arrangement  pro- 
posed." She  was  evidently  taken  by 
surprise  by  the  large  assemblage  in  her 
chamber  on  the  night  of  the  19th  of  Janu- 
ary, when  she  was  called  on  to  hear  the 
deed  read  and  explained  to  her,  and  to  sign 
it.  She  could  hardly  have  expected  to  see 
Major  Garland  even  until  a  few  moments 
before  he  was  ushered  into  her  chamber. 
She  had  put  on  her  **calico  wrapper,"  when 
it  was  announced  to  her  that  Major  Garland 
would,  in  a  few  moments,  call  on  her.  She 
expressed  her  willingness  to  see  him,  even 
In  her  then  condition  of  dress,  and  had  him 
invited  into  her  chamber.  But  soon  there 
came  into  her  room,  besides  Major  Garland 
and  the  family  (of  which  there  were  many 
in  number).  Dr.  L/anghorne,  Mr.  T.  C.  S. 
Ferguson  and  Messrs.  Christian  and  Mayo, 
notaries  public.  In  this  large  company, 
assembled  thus  unexpectedly,  this  long  deed 
containing  these  recitals,  was  read  by  the 
counsel  of  the  administrators  to  this  deaf, 
nervous  old  lady,  at  night,  in  her  chamber, 
just  eleven  days  after  the  death  of  her  hus- 
band. There  was  not  in  the  large  assem- 
blage then  present  one  human  being  besides 
herself  who  was  not  interested  against  her 
in  the  execution  of  the  deed,  or  who  was 
not  invited  to  be  present  on  that  occasion 
by  those  who  were  so  interested.  Nor  does 
it  appear  that  since  the  death  of  her  husband 
she  had  had  an  opportunity  of  seeing  or 
consulting  with  counsel  or  disinterested 
friends  on  the  subject,  if  she  had  been 
inclined  to  do  so.  Under  the  influence  of 
these  surrounding  circumstances,  and  in 
her  state  of  information,  or  rather  igno- 
rance, it  is  not  strange  that  she  joined  other 

members  of  the  family  of  her  husband 
63        *in  the  attempt  to  set   up  his  will  as 

far  as  they  could.  On  the  contrary, 
it  would  rather  have  been  strange  if  she 
had  not  yielded  to  the  pressure,  and  if  she 
alone  of  all  her  husband's  family  then 
present,  had  been  the  one  who  had  not  suffi- 
cient respect  for  his  memory  and  wishes  to 
induce  her  to  consent  to  give  effect  to  his 
will  as  far  as  she  could. 

But  the  deed  was  executed  by  her,  not  only 
under  undue  influence,  as  aforesaid,  but 
without  any  definite  idea  of  the  nature  and 
value  of  the  estate  of  her  husband,  or  of 
the  effect  of  the  deed  upon  her  interest,  and 
without  having  had  an  opportunity  of  con- 
sulting counsel  and  disinterested  friends  on 
the  subject,  and  placing  herself  in  a  con- 
dition to  be  able  to  choose  and  act  wisely 
and  discreetly  in  the  matter.  She  probably 
knew  little  or  nothing  of  the  nature  or  value 
of  the  estate,  except  that  part  of  it  which 
consisted  of  realty  and  the  furniture  of  the 
house  in  which  she  lived.  His  estate  con- 
sisted chiefly  of  money  due  him  in  foreign 
countries,  of  which  there  was  a  large 
amount,  some  sixty  or  seventy  thousand 
dollars,  and  of  which  she  could  have  known 
but  little,  if  anything.  It  does  not  appear 
that  she  had  any  curiosity  or  felt  any  in- 
terest, while  her  husband  lived,  to  make 
any  enquiry,  or  that  he  gave  her  any  in- 
formation on  the  subject.     It  does   not  ap- 


pear that  she  received  any  such  information 
until  the  meeting  in  her  chamber  for  the 
purpose  of  having  the  deed  executed,  as 
aforesaid.  She  certainly  received  little,  if 
any,  on  that  occasion.  Major  Garland  in 
his  deposition  says:  **I  most  think  that  I 
told  her  that  the  executors  estimated  the 
personal  estate  at  from  sixty  to  seventy-five 
thousand  dollars,  of  which  she  was  entitled 
to   one-third    absolutely."      But    Dr. 

64  L/anghorne,  who  attended  on  *the  oc- 
casion at  the  request  of  the  adminis- 
trators, for  the  purpose  of  witnessing  the 
transaction,  in  his  deposition  says :  '  *I  don't 
remember  that  there  was  an3*thing  very 
definite  said  in  regard  to  her  legal  rights. 
I  am  very  confident  there  was  no  distinct 
effort  made  to  set  forth  the  legal  rights  of 
Mrs.  Ferguson,  or  the  heirs,  in  consequence 
of  Mr.  Ferguson's  will  not  going  to  probate. 
I  do  not  remember  that  anything  was  said 
in  regard  to  the  value  of  the  estate ;  nor  do 
I  think  there  was  anything  said  in  regard 
to  the  relative  values  of  the  real  and  per- 
sonal estate."  To  be  sure,  this  witness 
afterwards  said  on  cross-examination,  after 
having  his  memory  refreshed,  that  ^'at 
some  time,  before  or  after  the  reading.  Ma- 
jor Garland  remarked  that  Messrs.  Statham 
and  Taylor  had  valued  the  real  and  per- 
sonal estate  of  Mr.  Ferguson,"  the  former 
at  about  $40,000  and  the  latter  at  about 
$75,000;  but  that  **he  thought  they  had 
placed  too  high  an  estimate  upon  it."  The 
witness  further  says,  however,  that  this 
remark  was  addressed  to  the  whole  company, 
not  more  to  her  than  to  the  other  persons 
present ;  though  it  was  spoken  loud  enough 
for  her  to  hear,  and  was  intended  to  be 
heard,  and,  he  believes,  was  heard  by  her; 
but  he  could  not  say  that  she  heard  it,  or 
that  she  heard  anything.  If  this  was  all 
the  information  she  had,  and  it  is  all  that 
the  record  shows  she  had,  in  regard  to  the 
value  of  the  estate,  it  was  certainly  not 
sufficient  to  make  the  deed  which  she  exe- 
cuted a  valid  deed  as  to  her,  unless  it  clearly 
appears  that  without  being  induced  to  do  so 
by  any  undue  influence,  she  voluntarily 
determined  to  execute  the  deed,  however 
great  the  value  of  her  interest  in  the  estate 
might  be;  and  this  certainly  does  not  ap- 
pear. 

But  she  must  have  been  ignorant  at 

65  the  time  of  the  *execution  of  the  deed 
by  her,    of  other   facts   which  it  was 

necessary  for  her  to  know  in  order  to  render 
the  deed  valid  as  to  her.  It  does  not  appear 
that  she  knew,  and  she  doubtless  did  not 
know,  that  the  law  g^ve  her  one-third  of 
the  personal  and  real  estate  which  her  hus- 
band left  at  his  death,  the  former  absolutely 
and  the  latter  during  her  life;  which  he 
had  not  the  power,  by  his  will  to  take  away 
from  her,  without  her  consent  freely  given 
after  his  death ;  and  that  if  his  will  had 
been  duly  executed  and  recorded  the  law 
gave  her  a  right  at  any  time  within  one 
year  from  the  time  of  the  admission  of  the 
will  to  probate,  to  renounce  the  provision 
therein  made  for  her,  and  to  take,  in  its 
stead,  the  provision  made  for  her  by   law. 
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She  may  have  supposed,  and  doubtless  did 
suppose,  that  her  husband  had  a  right  to 
dispose  by  will  of  his  own  personal  estate, 
at  least,  according'  to  his  pleasure ;  and  she 
may  have  been  willing  to  give  effect  to  his 
intended  will,  notwithstanding  its  defective 
attestation,  although  it  gave  her  much  less 
than  one-third  of  his  personal  estate,  while 
she  would  not  have  been  willing  if  she  had 
known  how  much  of  said  estate  the  law 
g^ve  her  and  how  it  was  secured  against 
his  power  to  dispose  of  it  by  will,  without 
her  consent  as  aforesaid.  Here,  then,  are 
two- important  facts  which  were  doubtless 
unknown  to  her  when  she  signed  the  deed. 
First :  Her  right  to  have  one-third  of  his 
personal  estate,  notwithstanding  his  will 
to  the  contrary;  and  secondly:  her  right, 
at  any  time  within  one  year  after  the  pro- 
bate of  the  will,  to  make  her  election  be- 
tween the  provision  made  for  her  in  the 
will  and  that  portion  of  the  estate  to  which 
she  was  entitled  by  law.  Had  she  known 
both  of  these  facts,  even  though  she  may 
have  been  inclined,  at  the  time  she  was 
called  on  to   sign   the  deed,  to  set  up 

66  and  abide  by  her  husband's  *will,  she 
might  well,  and  doubtless  would,  have 

declined  signing  the  deed  at  that  time,  and 
availed  herself  of  the  same  opportunity  to 
obtain  the  necessary  information  and  make 
up  her  mind,  which  the  law  would  have 
afforded  her  if  the  will  had  been  duly  exe- 
cuted and  recorded.  She  would  then  have 
seen  that  there  could  be  no  good  reason  for 
placing  the  matter  on  any  different  ground 
in  this  respect  from  that  which  would  have 
existed  if  the  will  had  been  admitted  to 
probate.  The  only  idea  which  she  seems 
to  have  had  of  the  meaning  and  object  of 
the  deed  was  to  set  up  and  establish,  as  far 
as  could  be  done,  the  will  of  Thomas  Fer- 
guson, and  give  to  it  the  same  effect,  as  if 
it  had  been  duly  executed  and  admitted  to 
probate;  and  she  seems  to  have  had  no 
idea,  that  she  was  thereby  giving  away  her 
own  property,  to  the  amount  of  twenty-odd 
thousand  dollars.  And  no  sufficient  ex- 
planation, on  that  subject,  was  made  to  her. 

Again,  it  does  not  appear  that  she  knew, 
and  doubtless  she  did  not  know,  that  though 
her  husband's  will  was  not  duly  executed 
and  admitted  to  probate,  she  might  at  any 
time;  if  she  chose,  give  effect  to  it,  to  the 
extent  of  her  full  legal  portion  of  the  estate 
or  any  part  thereof,  by  deed  or  by  will,  ex- 
ecuted at  any  time  during  her  life.  So  that, 
if  she  had  but  known  it,  she  had  the  whole 
matter  in  her  own  hands,  and  might  have 
disposed  of  it  deliberately  and  advisedly, 
instead  of  hastily  and  ignorantly,  as  she 
seems  to  have  done.  She  probably  did  not 
know  the  difference  between  disposing  of 
her  property  by  deed  and  by  will ;  that  the 
former  was  irrevocable,  while  the  latter 
would  have  been  ambulatory  and  revocable 
till  her  death. 

Now,  upon  all   these  subjects  she  needed 
information  and  the  advice  of  counsel 

67  and  of  disinterested  friends ;  *and  she 
needed  time  to  obtain  them.     The  law 

presumes   that  a  widow  in  such  case  stands 


in  such  need,  and  therefore  it  gives 
her  one  year  to  obtain  such  information 
and  advice,  so  that  she  may  make  her 
election  wisely  and  discreetly.  She  has 
just  emerged  from  a  state  of  disability, 
during  which  she  has  had  no  occasion 
to  judge  and  act  for  herself,  because  she 
has  had  a  husband  to  judge  and  act  for 
her  in  all  matters  affecting  her  temporal 
welfare.  She  is  presumed  to  know  little 
or  nothing  about  his  property  or  his  busi- 
ness; and  the  law,  in  its  wisdom  and  hu- 
manity, considers  that  one  year  is  not  too 
much  time  to  give  her  for  obtaining  the 
information  and  advice  she  so  much  needs. 
In  the  case  now  under  consideration,  the 
deed  was  signed  by  the  widow  just  eight 
days  after  her  husband  was  buried.  By  it 
she  professed  to  give  away  her  full  portion 
of  her  husband's  estate,  except  that  part 
which  he  intended  to  give  her  by  his  will ; 
the  amount  thus  given  away  being  not  less 
than  twenty  or  twenty-five  thousand  dollars. 
During  the  short  interval  between  the  death 
of  her  husband  and  the  signing  of  the  deed 
by  her,  she  remained  in  his  last  residence, 
surrounded  by  his  children  and  grandchil- 
dren, who  alone  were  to  be  benefited  by 
the  execution  of  the  deed.  It  does  not 
appear  that  one  of  her  own  next  of  kin  was 
with  her  during  that  interval;  but,  at  all 
events,  not  one  of  them  was  present  when 
she  signed  the  deed.  It  does  not  appear 
that  she  consulted  counsel,  or  advised  with 
a  single  disinterested  friend  on  that  sub- 
ject, or  was  advised  by  anybody  to  do  so. 

It  was  the  duty  of  the  administrators  of 
her  husband,  invested  as  they  were  by  law 
with  the  title  to  his  whole  personal  estate, 
and  standing  as  they  did  in  the  confidential 

relation  in  which  they  stood  towards 
68        *her,  to  take  care  that  before  she  made 

a  donation  of  her  estate,  or  a  large 
portion  of  it,  to  themselves,  as  she  did,  she 
should  be  fully  informed  of  her  rights  on 
the  subject,  and  the  effect  of  her  act,  or  at 
least  should  have  ample  time  and  opportu- 
nity to  consult  counsel  and  advise  with  dis- 
interested friends;  and  they  should  have 
advised  her  to  avail  herself  of  those  Advan- 
tages. That  uberima  fides,  which  the  law 
expects  and  exacts  of  persons  standing  in 
such  a  confidential  relation  to  another,  re- 
quired them  to  do  so.  Instead  of  doing  so, 
if  they  did  not  advise  and  encourage,  they, 
at  least  by  their  acts,  facilitated  the  prepa- 
ration and  execution  of  the  deed,  when  they 
must  have  known  that  she  had  not  the  nec- 
essary information  and  proper  advice  to 
enable  her  to  act  wisely  and  discreetly  in 
so  important  a  transaction. 

We  have  referred  to  very  little  authority 
in  support  of  the  views  we  have  expressed, 
because  we  think  the  principles  of  law  and 
equity  which  govern  the  case  are  very  well 
settled.  Besides,  Story's  Eq.  Ju.,  to  which 
we  have  already  referred,  the  case  of  Hu- 
guenon  v.  Basely,  14  Ves.  R.  273,  in  3d 
Leading  Cases  in  Equity,  top  pages  94-153, 
edition  of  1859,  with  the  English  and 
American  notes  appended,  may  be  referred 
to  as  containing   almost   all    the  law  which 
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is  extant  upon  the  subject.  We  would  refer 
specially  to  some  of  the  cases,  but  for  the 
great  length  to  which  this  opinion  has 
already  been  extended.  We  think,  however, 
we  can  safely  say,  that  though  perhaps  no 
case  can  be  found  precisely  like  this  in  its 
main  features,  yet  not  one  of  the  cases  is 
in  conflict  with  this  opinion,  while  many 
of  them  strongly  support  and  sustain  it. 
In    regard    to    the    receipts    which    were 

given  by  Mrs.  Ferguson  to  the  admin- 
69        istrators  of  her  husband  for  the  *leg- 

acy  intended  to  be  given  to  her  by  his 
will,  and  which  were  relied  on  as  confirma- 
tion of  the  deed  signed  by  her,  those  receipts 
were  given  very  shortly  after  the  deed  was 
signed,  under  the  same  influence  under 
which  the  deed  appears  to  have  been  signed, 
and  when  she  remained,  so  far  as  appears 
from  the  record,  still  uninformed  as  to  her 
rights;  or,  if  so  informed,  she  doubtless 
supposed  that  the  deed  would  be  binding 
upon  her.  They  cannot  therefore  have  the 
effect  of  such  a  confirmation. 

For  the  foregoing  reasons  we  concur  in 
the  opinion  of  the  Circuit  court,  that  the 
paper  writing  in  the  bills  and  proceedings 
mentioned,  of  the  date  of  the  19th  day  of 
January,  1870,  was  made  under  such  cir- 
cumstances as  to  render  it  invalid,  and  of 
no  binding  force  or  effect  against  the  said 
Mary  Ann  Ferguson ;  and  that  it  ought  in 
equity  to  be  set  aside,  whether  any  actual 
fraud  was  intended  or  perpetrated  on  her  in 
its  procurement  or  not;  (a  question  not 
deemed  by  this  court  any  more  than  by  the 
said  Circuit  court,  necessary  to  be  decided) ; 
and  we  therefore  affirm  the  decree  of  the 
said  Circuit  court. 

STAPL/ES,  J.  concurred  in  the  opinion, 
except  as  to  the  competency  of  Mrs.  Fergu- 
son as  a  witness.  He  had  not  examined 
that  question,  and  expressed  no  opinion 
upon  it. 

Decree  affirmed. 


70 


*Hairs  Ex'or  v.  Smith  &  als. 

March  Term,  1874,  Richmond. 


I,  Application  of  Rule  in  Sheily't  Case.*— W.  died  in 
1831.  By  his  will  he  firave  the  residue  of  his  estate  to 
be  equally  divided  amonff  his  children,  naminsr 
them,  to  them  and  their  assisms  forever:  "except 
my  daughter  Mary  C;  and  her  portion,  after 
deducting  forty-nine  dollars.  I  lend  unto  her  during* 
her  life,  and  after  her  death  I  grive  the  same  to  the 
lawful  issue  of  her  body,  to  them  and  their  heirs 
and  assifims  forever."  Mary  C.  took  an  absolute 
interest  in  the  slaves  received  by  her  under  this 

.   clause  of  the  will. 

*Reai  Property— Words  of  Purchase.— See  Walker  v. 
Lewis,  90  Va.  678,  19  S.  E.  Rep.  268,  for  a  case  where 
the  word  son  in  a  devise  to  one  for  life,  and  after  his 
death  to  his  sons  and  their  heirs  forever,  to  be 
equally  divided  among  them,  etc.,  was  construed  as 
a  word  of  purchase  vesting  a  contingent  estate  of 
Inheritance  in  the  sons.  See  also,  Taylor  v.  Cleaxy, 
29  Gratt  448.  and  rwte. 


a.  Equitable  Jurisdiction— Discovery.-BiU  to  recover 
a  female  slave  and  her  children.  The  only  allega- 
tion in  the  bill  as  ground  of  Jurisdiction  is  that 
plaintiffs  did  not  know  the  names  of  the  children ; 
though  a  further  discovery  is  asked  of  names, 
number.  &c.  It  being  apparent  from  the  bill  and 
answer  that  the  plaintiffs  did  not  need  a  discovery, 
the  bill  should  be  dismissed. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Chesterfield  county,  brought  in 
March  1856,  by  Robert  Smith  and  others, 
the  children  of  Mary  C.  Smith,  and  grand- 
children of  William  Womack,  against  Wil- 
kins  Hall,  to  recover  from  Hall  a  negro 
woman  named  Martha  and  her  children. 
The  plaintiffs  claimed  that  their  grand- 
father, William  Womack,  had  by  his  will 
left  the  slave  Martha  to  their  mother,  Mary 
C.  Smith,  for  her  life,  and  at  her  death  to 
her  children.  The  case  is  sufficiently  stated 
by  Judge  Bouldin  in  his  opinion.  The 
cause  came  on  to  be  heard  upon  the  23d  of 
November  1861,  when  the  court  made  a  de- 
cree that  Hall  should  deliver  the  slaves  to 
the  plaintiffs,  and  render  an  account  of 
profits.  And  thereupon  Hall  applied 
*to  this  court  for  an  appeal  from  the 
decree ;  which  was  allowed. 
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McRae  and  Christian,  for  the   appellant. 
Crump,  for  the  appellees. 

BOUIvDIN,  J.  The  question  in  this  case 
(on  the  merits)  grows  out  of  the  construc- 
tion of  that  clause  of  the  codicil  to  the  will 
of  William  Womack,  deceased,  in  which, 
after  directing  an  equal  division  of  the 
residue  of  his  estate  among  his  children, 
Francis  Jefferson,  James  Madison,  Nancy, 
Susan  and  Mary  C,  to  them,  their  heirs 
and  assigns  forever,  he  qualifies  the  provi- 
sion for  Mary  C.  as  follows:  ** Except  my 
daughter  Mary  C. ;  and  her  portion,  after 
deducting  forty-nine  dollars,  I  lend  unto 
her  during  her  life,  and  after  her  death  I 
give  the  same  to  the  lawful  issue  of  her 
body,  to  them  and  their  heirs  and  assigns 
forever."  The  question  is,  what  estate  did 
Mary  C.  take  in  the  residuum  under  this 
clause. 

The  codicil  was  executed  in  1830  or  1831, 
and  was  admitted  to  probate  in  1831 ;  and 
the  clause  in  question  brings  again  before 
the  court  for  consideration  the  application 
and  effect  of  the  oft-occurring  and  much 
tortured  rule  in  Shelley's  case.  The  ques- 
tion has  been  carefully  and  ably  argued  by 
appellant's  counsel;  but  it  is  not  my  pur- 
pose to  enter  upon  an  examination  of  the 
cases  in  which  it  has  arisen ;  for,  as  was 
well  said  by  Lord  Eldon,  in  Jesson  v. 
Wright,  **the  mind  is  overpowered  by  their 
multitude,  and  the  subtlety  of  distinction 
between  them."  I  shall  not,  therefore,  at 
this  late  day  undertake  to  discuss  the  ques- 
tion ;  but  for  an  able  and  exhaustive  inves- 
tigation of  this  and  kindred  questions,  beg 
leave  to  commend  to  the  bar  and  cu- 
72  rious  *enquirers,  the  very  powerful 
arguments  of  counsel  in  Moon  v. 
Stone,  19Gratt.  130;  which  for  pains-taking 
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industry  and  thoroug^h  research  have  rarely, 
if  ever,  been  equalled,  and  never  surpassed, 
by  any  argument  before  this  court. 

I  think  I  may  assume,  as  a  proposition 
too  plain  to  be  questioned,  that  the  words 
used  in  the  testator's  will,  **I  lend  to  my 
daughter  Mary  C.  her  portion  during  her 
life,  and  after  her  death  I  give  the  same  to 
the  lawful  issue  of  her  body,"  are,  when 
used  in  a  will,  standing  alone,  apt  and  ap- 
propriate words,  under  the  rule,  to  create 
an  estate  tail  in  Mary  C.  as  to  the  realty, 
and  an  absolute  estate  as  to  the  personalty. 
The  question  supposed  to  be  debatable  is, 
whether  the  application  of  the  rule  is  de- 
feated by  the  superadded  words  of  limita- 
tion, **to  them  and  their  heirs  and  assigns 
forever:"  whether  these  words  plainly  in- 
dicate the  purpose  of  the  testator  to  provide 
for  a  new  stock  to  take  by  purchase.  The 
contrary  has  been  held  by  a  decided  major- 
ity of  the  cases.  It  must  be  conceded,  how- 
ever, that  there  was  at  one  time  much 
conflict  in  the  cases,  both  in  England  and 
America,  as  to  the  effect  on  the  rule  of  such 
words,  and  others  of  like  character.  See 
the  English  cases  on  the  subject  as  collected 
and  classified  by  Mr.  Hayes  in  his  excellent 
treatise,  7  I^aw  Libr.  p.  ,  tables  1,  2,  3 
and  4,  where  all  the  cases  will  be  found.  In 
the  case  of  Jesson  v.  Wright,  above  cited, 
decided  by  the  House  of  Lords,  in  1820,  the 
whole  subject  was  fully  considered,  after 
an  elaborate  argument  at  the  bar,  in  which 
I^ord  Eldon  said:  *'No  case  was  ever  better 
argued  at  this  bar;"  and  words  appropriate 
to  create  a  tenancy  in  common,  superadded 
to    words    creating    an    estate    tail,     were 

disregarded     as     repugnant     to     the 
73        ^previous   words   of   limitation;    and 

the  rule  was  strictly  applied. 
This  decision  was  regarded  at  the  time  as 
settling  the  law  of  England  in  favor  of 
a  rigid  application  of  the  rule  as  settled  by 
the  earlier  cases,  regardless  of  such  super- 
added words  of  limitation ;  and  in  that  sense 
it  was  adopted  and  approved  by  this  court 
in  the  case  of  Moore  v.  Brooks,  12  Gratt. 
135.  Judge  Allen  delivering  the  opinion  of 
the  majority  of  a  full  court  in  that  case, 
says,  p.  146:  **  Several  cases  have  occurred 
since  the  case  of  Jesson  v.  Wright,  and  al- 
though in  some  instances  the  principle  of 
that  case  may  not  have  been  followed  out, 
yet  the  weight  of  authority  is  in  favor  of 
the  rule  there  announced.  The  cases  on 
this  subject  are  reviewed  in  2  Jarmin  on 
Wills  271,  ch.  37,  and  he  concludes  that  the 
doctrine  of  Jesson  v.  Wright  has  prevailed, 
and  stands  on  the  soundest  principles  of 
construction.  Hayes  on  Estates  Tail  100, 
7  L/aw  LtibT,  54,  sustains  the  same  proposi- 
tion. See  also  to  same  effect,  Powell  on 
Devises  464,  ch.  23,  22  I^aw  Libr.  245." 
And  at  p.  154,  same  case,  Judge  Allen  con- 
cludes his  opinion  as  follows:  **I  also  think 
that  the  cases  in  this  court  are  not  in  har- 
mony with  each  other,  and  that  it  would  be 
more  in  conformity  with  the  spirit  of  the 
later,  as  well  as  of  the  earlier  cases  in  this 
court,  and  the  true  doctrine  in  regard  to 
the  rule  in  question,  to  hold  that  the  super- 


added expressions  do  not  clearly  indicate 
an  intention  to  use  the  terms  as  descriptive 
of  any  other  class  than  heirs. ' ' 

I  think  the  case  under  consideration  i8> 
ruled  by  the  principle  of  the  cases  of  Jesson 
V.  Wright  and  Moore  v.  Brooks.  It  is  true 
that  the  superadded  expressions  here  are 
not  the  same  used  in  the  cases  referred  to ; 
but  I  regard  the  principle  established 

74  by  those  as  ruling  *this.     In  the  cases 
referred    to,     the    superadded    words 

would  create  a  tenancy  in  common,  whilst 
here  they  amount  to  a  limitation  in  fee; 
but  neither  are  sufficient  to  take  the  previ- 
ous limitation  out  of  the  operation  of  the 
rule,  as  the  cases  show.  In  1822,  in  the  case 
of  Tidball  V.  I^upton,  1  Rand.  194,  Judg^e 
Roane  held  it  to  be  unquestionable,  that  an 
estate  tail  would  be  created  by  words  the 
same  in  effect,  and,  indeed,  almost  identical 
with  those  we  are  considering.  By  the  first 
clause  of  the  testator's  will  in  that  case,  he 
devised  the  premises  in  question  to  his 
daughter,  ** Hannah  L/Upton,  and  to  her  and 
the  heirs  of  her  body,  and  to  them  and  their 
heirs  and  assigns  forever."  Here,  the  lan- 
guage is,  '*to  the  lawful  issue  of  her  body, 
to  them  and  their  heirs  and  assigns  for- 
ever." The  superadded  words  of  limitation 
are  identically  the  same  in  both  cases. 
Judge  Roane  held  'that  these  superidded  ex- 
pressions were  not  sufficient  to  show  an 
intention  on  the  part  of  the  testator,  that 
the  heirs  of  Hannah  Lupton  should  take  by 
purchase  as  a  new  stock  and  not  by  limi- 
tation. He  says,  p.  204:  '*I  am  clearly  of 
opinion*  that  if  there  were  nothing  else  in 
this  will  than  the  first  clause,  Hannah 
IfUpton  took  an  estate  tail  in  the  premises. ' ' 

It  is  proper  to  add,  that  I  have  cited  this 
opinion  of  Judge  Roane,  to  show  his  indi- 
vidual views  of  the  law  on  the  question 
under  consideration.  His  construction  of 
the  first  clause  was  fortified  by  another 
clause ;  and  the  decision  did  not  rest  on  the 
first  clause  alone.  His  views  of  the  ques- 
tion, however,  are  in  accord  with  a  majority 
of  the  cases. 

I  am  of  opinion  therefore   that   the  testa- 
tor's daughter,    Mary   C,   took  an  absolute 
estate  in  the  slave  Martha,  and  that  the  bill 
in  this  case  should  have   been  dismissed  on 
the  merits. 

75  *But  were  this  otherwise,  my  opin- 
ion is  that  the  claim  is  purely  a  legal 

one,  that  the  plaintiff  in  the  court  below 
showed  no  good  reason  for  going  into  a 
court  of  equity,  and  that  his  bill  should 
have  been  dismissed  for  want  of  jurisdic- 
tion. The  only  colorable  ground  for  equita- 
ble jurisdiction  is  the  following  allegation : 
*^That  the  said  slave  Martha  is  still  in  the 
possession  of  said  Hall,  and  has  several 
children,  whose  names  are  unknown  to  your 
complainants,  and  the  said  Hall  refuses  to 
make  any  disclosure,  or  give  them  any  in- 
formation on  the  subject.  The  prayer,  it 
is  true,  is  for  a  disclosure  by  Hall  of  the 
names  and  number  of  Martha's  children, 
whether  any  had  been  sold,  and  if  so  to 
whom,  and  what  was  their  value,  that  an 
account   of   hires    might   be   taken   of  the 
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slaves,  and  their  profits  decreed  to  them, 
and  for  general  relief.  But  it  will  be  ob- 
served that  the  only  matter  of  which  the 
complainants  allege  ignorance  in  the  charg- 
ing part  of  the  bill  was  the  names  of  the 
children,  not  their  number;  and  they  no 
where  allege  that  they  had  no  means  of  as- 
certaining the  names  except  by  a  discovery 
from  Hall.  The  answer  alleges  that  the 
defendant,  Hall,  had  never  sold  any  of  the 
slaves,  and  denies  that  he  had  **refused  to 
state  the  number  and  the  names  of  the  chil- 
dren, further  than  to  say  that  he  did  not 
know  the  names  of  all,  as  he  does  not  now. 
The  number  he  has  always  stated  when 
called  on,  and  the  names  might  at  any  time 
have  been  obtained  by  inquiring  at  his 
house ;  and  there  was  no  obstacle  to  their 
proceeding  at  law,  which  they  might  not 
by  common  diligence  have  removed." 

No  evidence  was  taken  on  either  side,  and 

the  question  is,  *'Was  there   proper  ground 

shown  for  coming  into  a  court  of  equity  to 

assert  the  legal  title  to  the  slaves  in  contro- 

versY?" 

76  *The  principle  by   which  we  should 
be    governed    in    responding   to    this 

question,  was  very  clearly  laid  down  by 
Judge  Baldwin,  speaking  for  the  court,  in 
the  case  of  Armstrong  v.  Hunton,  1  Rob. 
R.  323,  326-' 7 ;  and  has  been  approved  by 
this  court  in  the  recent  case  of  Childress  v. 
Morris,  decided  at  Staunton,  23  Gratt.  802. 
Judge  Baldwin  said :  **It  is  perfectly  clear 
as  a  general  rule,  that  in  a  bill  to  substitute 
an  equitable  for  a  legal  forum,  a  prayer  for 
a  discovery,  without  any  averment  showing 
its  materiality  or  necessity,  is  naught.  If 
this  court  has  tolerated  a  departure  from 
this  rule  in  regard  to  slave  property,  (Greg- 
ory's adm'or  v.  Marks'  adm'or,  1  Rand. 
355,)  it  is  when  the  necessity  for  a  discov- 
ery was  supposed  to  be  incidental,  at  least 
prima  facie,  to  the  nature  of  the  demand ; 
as  where  the  suit  is  to  recover  a  stock  of 
slaves,  after  a  considerable  lapse  of  time, 
and  there  has  been  such  an  increase  as  to 
raise  a  fair  presumption  that  the  plaintiif 
is  ignorant  of  their  names,  ages  and  resi- 
dences. But  even  under  such  circumstances, 
if  it  may  be  inferred  from  the  statements 
in  the  bill,  or  the  evidence  in  the  cause, 
that  no  such  difficulty  in  point  of  fact 
exists,  a  court  of  equity  will  not  take  cog- 
nizance of  the  case  unless  there  be  some 
other  ground  for  the  exercise  of  its  equita- 
ble jurisdiction."  Citing  Hardin's  ex'ors 
v.  Hardin,  2  Leigh  572.  See  also  Jones  v. 
Bradshaw,  16  Gratt.  355,  and  Hale  &c.  v. 
Clarkson  &c.,  to  be  reported  23  Gratt.  42, 
where  this  qualification  of  Judge  Green's 
doctrine  in  Marks  v.  Gregory  is  approved. 
I  think  it  perfectly  apparent  from  the  bill 
and  answer  in  this  case — and  there  is  noth- 
ing else — that  there  existed,  in  point  of 
fact,  no  difficulty  on  the  part  of  the  com- 
plainants in  reaching  the  facts  of  their  case 
at  law ;  and  there  was  no  ground  or  necessity 
for  a  discovery.     They  allege  in   the 

77  bill  ignorance  of  but  *one   fact,   and 
that  an  unimportant   fact,    the  names 

of  the   slave    Martha's  children.     They  do 


not  pretend  that  they  are  ignorant  of  their 
number  or  residence,  or  that  they  believe 
that  any  of  them  have  been  sold.  The 
prayer  on  that  subject  is  purely  colorable. 
Whilst,  on  the  other  hand,  the  defendant 
swears  positively  that  he  had  informed  them 
of  their  number,  that  none  of  them  had 
been  sold,  and  that  they  were  all  still  in 
his  possession.  They  knew  the  name  of 
the  mother,  for  they  name  her  in  the  bill ; 
and  we  have  a  right  to  infer  from  the 
pleadings  that  they  knew  also  the  number 
of  her  children ;  and  the  conclusion  is  almost 
irresistible  from  the  whole,  that  they  could, 
without  difficulty,  have  ascertained  their 
names,  if  deemed  important. 

But  it  was  not  at  all  necessary  to  know 
the  names  of  the  children  to  maintain  a 
suit  at  law  for  them.  An  action  of  detinue 
could  have  been  maintained  for  the  slave 
Martha  and  her  six  children,  without  setting 
forth  their  names,  and  a  jury  could  readily 
and  easily  have  ascertained  their  value  and 
hires.  'Hie  ground  alleged  for  coming  into 
a  court  of  equity  was  colorable  only,  and 
my  opinion  is  that  the  bill  should  have  been 
dismissed  for  want  of  jurisdiction. 

On  both  grounds  I  am  of  opinion  that  the 
decree  of  the  Circuit  court  is  erroneous,  and 
should  be  reversed  with  costs  to  the  appel- 
lant; and  a  decree  should  be  entered  dis- 
missing the  bill  with  costs  to  the  defendant 
in  the  Circuit  court. 

The  other  judges  concurred  in  the  opinion 
of  Bouldin,  J. 

Decree  reversed. 


78  ^Pollock's  Adm'r  v.  Sutherlin. 

Buford  V.  Pollock's  Adm'r. 
March  Term,  1874,  Richmond. 
Absent,  Christian  and  Bouldin,  Js.* 

1.  Awards  —  Presamptioiis.t  —  Upon  the  question 
whether  an  award  is  within  the  terms  of  the  sub- 
mission, all  fair  presumptions  shall  be  made  In 
favor  of  the  award :  and  if,  on  any  fair  presump- 
tion, the  award  may  be  brouffht  within  the  sub- 
mission, it  shall  be  sustained. 

2.  In  this  case— Held:  The  award  of  the  arbitrator 
is  within  the  submission. 

These  were  actions  of  covenant  in  the 
Circuit  court  of  the  town  of  Danville, 
brought  by  Berry  man  Green,  administrator 
of  Morris  Pollock,  deceased,  one  against 
William  T.  Sutherlin,  and  the  other  against 
A.  S.  Buford.  Both  actions  are  founded  on 
the  same  award.  The  defendant,  Sutherlin, 
filed  a  plea,  denying  that  a  valid  award  had 
been  made  by  the  arbitrator,  to  which  the 
plaintiff  replied  specially ;  and  to  this  spe- 
cial replication  the  defendant  demurred. 
Buford  filed  two  pleas,  to  which  the  plaintiff 
demurred. 

*BonLDiN,  J.,  had  been  counsel  in  the  causes. 

tThe  principal  case  is  distinguished  in  Coons  v- 
Ck>on8,  95  Va.  4S8,  88  S.  £.  Rep.  886.  See  also,  Henley 
V.  Menefee,  10  W.  Va.  781. 
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Upon  the  hearing  of  the  cases,  the  court 
below  sustained  Sutherlin's  demurrer  to  the 
plaintiff's  replication,  and  rendered  a  judg- 
ment in  his  favor;  and  sustained  the  plain- 
tiff's demurrer  to  Buford's  pleas,  and 
rendered  a  judgment  against  him  in  pursu- 
ance of  the  award.     And,    thereupon, 

79  Pollock's    administrator    applied  *for 
a    supersedeas    in  the    first   case,  and 

Buford  applied  for  one  in  the  second.  The 
cases  are  sufficiently  stated  by  Judge  Mon- 
cure  in  his  opinion. 

The  cases  were  argued  by  Marshall  & 
Johns,  and  Ould  &  Carrington,  for  Buford; 
Robertson  and  Jones  and  Bouldin,  for  Pol- 
lock's administrator;  and  Ould  &  Carring- 
ton and  F.  L,.  Smith,  Jr.,  for  Sutherlin. 

MONCURE,  P.  These  two  cases  are 
founded  upon  an  award,  and  upon  the  same 
award.  The  controversy  in  them  lies  in 
a  narrow  compass.  I  think  both  cases  de- 
pend upon  a  single  question,  and  that  is: 
** Whether  the  award  is  within  the  submis- 
sion or  not  as  to  Sutherlin?"  If  it  be,  then 
I  think  it  is  valid  both  as  to  Sutherlin  and 
Buford.  But  if  it  be  not  within  the  sub- 
mission as  to  Sutherlin,  then  it  is  clearly 
void  as  to  hin),  and  a  question  will  in  that 
case  arise,  **Whether  it  is  not  therefore 
void  also  as  to  Buford?"  Other  questions 
were  noticed  in  the  argument,  but  they 
seem  to  me  to  be  free  from  any  doubt  or 
difficulty,  and  will  perhaps  be  sufficiently 
answered  by  what  I  may  say  in  answer  to 
the  main  question  above  stated;  though  I 
may  notice  some  of  them  more  particularly 
in  the  sequel  of  this  opinion.  I  will  there- 
fore proceed  at  once  to  consider  the  main 
question,  "Whether  the  award  be  within 
the  submission  or  not  as  to  Sutherlin?" 

There  is  no  principle  of  law  better  settled, 
than  that  an  award  to  be  valid  must  be 
within  the  submission.  It  would  be  a  waste 
of  time  to  cite  cases  in  support  of  a  princi- 
ple so  well  settled.  Indeed,  it  is  a  self-evi- 
dent principle.  An  arbitrator  derives  all 
his  authority  to  make  an  award  from  the 
submission.  He  has  no  more  authority, 
outside   of   the   submission,    to  make 

80  *an   award    between   the  parties  than 
has  any  other  person.     In  other  words, 

he  has  no  such  authority  at  all.  There  is  an- 
other principle  of  law  just  as  well  settled 
as  the  one  already  referred  to,  and  that  is, 
that  an  award,  being  the  judgment  of  a 
judge  of  the  parties  own  choosing,  ought 
to  be  favorably  viewed  by  the  courts ;  and 
effect  ought  to  be  given  to  it  by  them, 
whenever  that  can  be  done  consistently 
with  the  rules  of  the  law.  One  of  these 
rules,  as  we  have  seen  is,  that  the  award 
must  be  within  the  terms  of  the  submission. 

In  1859,  Pollock,  a  resident  of  Scotland, 
sold  to  Fitzgerald,  a  resident  of  Virginia, 
a  tract  of  land  lying  in  Pittsylvania  county, 
and  deposited  the  deed  therefor  to  the  pur- 
chaser in  the  Bank  of  Virginia  in  Danville, 
it  seems,  as  an  escrow,  to  be  delivered  on 
the  payment  of  the  purchase  money,  which, 
or  the  greater  part  of   which,    was  payable 


in  deferred  instalments.  Before  the  money 
was  paid,  or  the  deed  was  delivered,  the 
war  came  on,  which,  of  course,  cut  off  all 
communication  between  Pollock  and  Fitz- 
gerald. During  the  war,  a  sale  of  the  land 
was  made  by  Fitzgerald  to  Sutherlin, 
through  the  instrumentality,  it  seems,  of 
Buford,  who  claimed  to  be  the  agent  of 
Pollock,  with  full  authority  from  him  to  do 
what  he  did.  By  these  means  the  deed  was 
obtained  from  the  bank  and  delivered  to 
Fitzgerald,  who  then  conveyed  the  land  to 
his  vendee,  Sutherlin.  It  seems  that  the 
latter  paid  a  large  portion  of  the  purchase 
money  due  by  him  in  Confederate  currency 
to  Buford,  who  received  the  same,  and  de- 
posited it  from  time  to  time  as  received  in 
bank  to  the  credit  of  Pollock.  After  the 
war  was  over,  the  representative  of  Pollock 
(who  had  died  in  the  meantime),  upon 
inquiry  into  the  state  of  the  case,  ascer- 
tained what   had    been  done  as  afore- 

81  said,    *and    that    Fitzgerald   and  the 
bank     had    both    become     insolvent, 

leaving  the  purchase  money  due  to  him  by 
the  former,  or  the  greater  part  of  it,  unpaid. 
Thus,  of  course,  a  controversy  at  once  arose 
between  Pollock's  representative,  and  Suth- 
erlin and  Buford;  Pollock's  representative 
claiming  that  what  had  been  done  by  Bu- 
ford as  his  agent,  in  regard  to  the  delivery 
of  the  deed  to  Fitzgerald,  the  receipt  of  the 
money  from  Sutherlin,  and  the  deposit  of 
the  same  to  his.  Pollock's  credit  in  bank, 
was  wholly  unauthorized,  and  that  he  was 
entitled  to  a  lien  on  the  land  for  the  pay- 
ment of  the  purchase  money  and  interest, 
which  still  remained  due  to  him  from  Fitz- 
gerald. On  the  other  hand,  Sutherlin 
claiming  that  the  said  deed  was  duly  deliv- 
ered; that  the  purchase  money  due  from 
Fitzgerald  was  fully  paid,  and,  at  all 
events,  that  the  said  land  then  in  his  pos- 
session was  not  liable  for  the  payment  of 
the  said  purchase  money,  or  any  part 
thereof;  and  the  said  Buford  claiming  that 
he  d<d  not  exceed  his  authority  as  attorney 
for  said  Pollock,  and  that  the  money  re- 
ceived by  him  for  said  Pollock  was  deposited 
in  the  bank  of  Virginia  at  Danville  to  the 
credit  of  said  Pollock,  and  had  been  lost 
without  default  on  his  part  by  the  political 
and  financial  results  of  the  late  war. 

Such  being  the  controversy  between  these 
parties,  it  was  necessary  to  have  it  deter- 
mined, either  by  the  action  of  the  courts 
established  by  law,  or  by  the  award  of  an 
arbitrator  mutually  chosen  b^**  the  parties 
for  the  purpose.  The  country  was  then 
subject  to  military  power,  and  the  courts 
were  composed  of  judges  who  had  not  the 
confidence  of  the  public.  The  parties, 
therefore,  naturally  preferred  to  have  so 
important  a  controversy  determined  by  the 
award    of    an    arbitrator    chosen    by 

82  themselves.     They  succeeded  *in  find- 
ing  and    choosing   one  who,  by  their 

own  admission,  was  suitable  in  every  re- 
spect to  perform  the  duty,  and  who  was 
willing  and  consented  to  do  so. 

Having  agreed   to   refer  the   controversy 
to  an  arbitrator,  and  having  chosen  an  ar- 


314 


25  GRATT. 


Pollock's  Adm'r  v.  Suthbrlin. 


83,  84,  86 


bitrator  so  fit  an  competent  in  every  respect, 
and  who  seems  to  have  had  the  entire  con- 
fidence of  all  the  parties,  it  was  natural 
and  reasonable  that  they  should  invest  him 
with  the  amplest  powers  to  settle  the  con- 
troversy in  such  manner  as  he  might  think 
to  be  just  and  rig-ht.  And  now  let  us  look 
at  the  submission,  and  see  whether  and  to 
what  extent  such  was  actually  the  case. 

The  submission  is  by  deed,  under  the 
hands  and  seals  of  the  parties,  who  were 
Berryman  Green,  administrator  of  Morris 
Pollock  dec'd,  Morris  Pollock  Jr.  (son  and 
sole  heir  of  Morris  Pollock  deceased),  by 
H.  Robertson,  his  attorney  in  fact,  A.  S. 
Buford,  and  W.  T.  Sutherlin.  It  bears  date 
the  24th  of  March,  1869;  and  after  reciting 
the  facts  in  regard  to  the  nature  of  the  con- 
troversy, and  the  conflicting  claims  of  the 
parties,  it  further  recites  that  *'the  said 
Edmond  Fitzgerald  and  the  said  Bank  of 
Virginia  are  both  insolvent,  and  the  matters 
of  controversy  aforesaid  involve  novel  and 
difficult  questions  of  law  as  well  as  of  fact.*' 
And  then,  after  stating  the  qualification  of 
Berryman  Green  as  administrator  of  Morris 
Pollock  deceased,  and  the  authority  of  Har- 
rison Robertson  as  attorney  in  fact  of  Mor- 
ris Pollock  Jr.,  sole  devisee  and  legatee  of 
Morris  Pollock  deceased,  to  submit  to  ar- 
bitration any  matter  affecting  his  interest 
in  the  premises,  it  concludes  the  recitals 
with  one  in  the  following  words:  **And 
whereas  all  the  parties  interested  (except 
the  insolvent  Edmond  Fitzgerald 
83  *and  the  Bank  of  Virginia)  are  will- 
ing to  settle  and  adjust  all  the  matters 
in  controversy  aforesaid  with  the  least  pos- 
sible delay  and  expense,  consistent  with 
justice  to  all,  and  to  that  end  have  agreed 
to  refer  all  the  said  matters  of  controversy, 
both  of  law  and  of  fact,  to  the  arbitrament 
and  decision  of  Gustavus  A.  Wingfield,  of 
Liberty,  Bedford  county,  Virginia,  and  to 
be  bound  by  his  award  as  final  and  decisive, 
having  all  confidence  in  his  industry,  skill, 
learning  and  judgment,  and  his  impartiality 
and  integrity  of  character." 

After  making  these  recitals,  the  submis- 
sion thus  proceeds:  '*Now,  therefore,  the 
said"  (parties,  naming  them,)  **do  hereby 
submit  to  the  arbitrament,  award  and  deci- 
sion of  the  said  G.  A.  Wingfield,  all  the 
matters  of  controversy  aforesaid,  both  of 
law  and  fact ;  and  do  hereby  covenant  sev- 
erally, each  with  the  others,  and  any  one 
of  the  others,  in  the  penalty  of  $10,000,  to 
abide  by,  keep,  perform  and  fulfill,  in  all 
things  well  and  truly,  the  award,  arbitra- 
ment, decision  and  orders  of  the  said  G.  A. 
Wingfield  in  the  premises,  so  as  such 
award,"  Ac,  *^shall  be  given  in  writing 
under  the  hand  of  the  said  G.  A.  Wingfield 
within,  at  the  farthest,  twelve  months  next 
succeeding  the  date  of  these  presents. 

**And  we  do  further  agree  that  in  ascer- 
taining the  facts  of  the  matters  of  contro- 
versy hereby  submitted,  the  said  G.  A. 
Wingfield  shall  and  may  consider  and  weigh 
all  the  testimony  that  he  can  find,  or  that 
may  be  produced  to  him,  relevant  to  the 
subject  matter,  whether  the  same  would  be 


admissible  according  to  the  strict  rules  of 
evidence  in  court  or  not,  giving  to  such 
testimony  such  weight  as  he  may  think  due 
and  proper ;  and  having  ascertained  the  facts 
of  the  case,  to  the   best  of  his  means, 

84  skill  and  ability,  he  shall  decide  *and 
order  the  rights  and  duties  of  the  par- 
ties in  th^  premises,  according  to  the  prin- 
ciples of  a  court  of  equity,  and  shall  order 
and  award  what  shall  be  done  by  any  or  all 
of  the  parties." 

After  empowering  the  arbitrator  to  fix  his 
own  compensation,  and  prescribe  how  the 
same  and  his  travelling  or  other  expenses 
should  be  paid  by  the  parties,  or  any  of 
them,  the  submission  contains  the  following 
concluding  clause : 

*'And  we  do  further  agree  that  he  shall 
be  at  liberty,  if  he  thinks  proper,  to  make 
his  award  as  to  any  one  or  more  of  the  par- 
ties, or  to  any  portion  of  the  matters  in 
controversy  as  aforesaid  at  any  time  within 
the  period  of  twelve  months  aforesaid, 
without  waiting  for  a  full  and  final  award 
of  all  the  matters  aforesaid ;  and  such  award 
in  part  shall  be  binding  upon  the  parties, 
and  in  such  case  he  shall  go  on  to  complete 
the  full  and  final  award  as  to  the  remaining 
matters  as  soon  as  practicable." 

We  thus  see  from  the  submission,  that,  as 
might  well  have  been  expected  from  the 
nature  of  the  controversy,  the  character 
and  qualifications  of  the  arbitrator,  and  all 
the  surrounding  circumstances,  he  was  in- 
vested with  the  amplest  powers  for  the  set- 
tlement of  the  matters  in  dispute  between 
the  parties,  and  putting  an  end  to  all  con- 
troversy on  the  subject.  To  be  sure,  he 
was  not  expressly  empowered  to  settle  any 
matter  whatever  of  controversy  which  might 
possibly  exist  between  the  parties,  but  to 
settle  a  particular  matter  of  controversy, 
which  was  in  fact,  no  doubt,  the  only  mat- 
ter of  controversy  between  them.  But  in 
regard  to  the  settlement  of  that  matter,  and 
everything  involved  in  it,  he  was  invested 
with  ample  and,  indeed,  with  extraordinary 
powers.  It  would  have  been  difficult  to 
have  used  expressions   stronger   than 

85  those  which  were  *used    in    the   sub- 
mission,   to   give    the   arbitrator  full 

and  complete  power  over  the  subject  re- 
ferred to  him. 

And  yet  the  learned  counsel  of  Sutherlin 
and  Buford  contend  that  these  provisions, 
or  some  of  them,  were  intended  to  restrict 
and  not  to  enlarge  the  powers  of  the  arbi- 
trator; and  they  refer  to  those  relative 
words,  such  as  '*  matters  of  controversy 
aforesaid,"  which  they  say  are  carefully 
used  in  connection  with  all  the  powers  con- 
ferred on  the  arbitrator,  for  the  purpose  of 
indicating  that  they  are  to  be  exercised 
only  in  regard  to  the  particular  claims  of 
the  different  parties  recited  in  the  preamble 
of  the  submission. 

Certainly  the  submission  relates  only  to 
the  controversy  which  actually  existed  be- 
tween these  parties,  and  which  is  referred 
to  in  general  terms  in  the  preamble ;  but 
it  was  plainly  intended  that  the  most  ample 
powers  should  be  conferred  on  the  arbitrator 
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in  regurd  to  the  decision  of  that  controversy- 
and  every  question  involved  in  it.  No  in, 
tention  is  manifested  in  the  instrument 
that  those  general  terms  should  be  construed 
in  any  narrow  and  restricted  sense,  in  as- 
certaining what  was  the  subject  of  the  re- 
ference. On  the  contrary,  the  preamble 
expressly  declares  that  *'the  matters  of  con- 
troversy aforesaid  involve  novel  and  difficult 
questions  of  law  as  well  as  of  fact,"  and 
that  the  parties  **are  willing  to  settle  and 
adjust  all  the  matters  of  controversy  afore- 
said with  the  least  possible  delay  and  ex- 
pense consistent  with  justice  to  all." 

To  construe  the  submission  in  the  re- 
stricted sense  contended  for  as  aforesaid, 
would  be  contrary  to  the  settled  rules  of 
law  in  regard  to  the  subject  of  arbitration 
and  awaid,  according  to  which  rules  that 
amicable  mode  of  settling  controversies  has 
alway  been   highly   favored,    and  has 

86  recently   become  much  more  *so  both 
in  England  and   in    this   country.     It 

would  also  be  contrary  to  the  manifest  in- 
tention of  the  parties  in  this  case,  as 
indicated,  not  only  by  the  terms  of  the  sub- 
mission itself,  but  by  all  the  surrounding 
circumstances.  Can  we  doubt  that  the  par- 
ties intended  to  refer  the  whole  matter  of 
controversy  to  the  final  decision  of  such  an 
arbitrator,  one  so  competent  to  decide  it, 
and  so  worthy  of  confidence  in  every  re- 
spect? Can  we  suppose  that  they  intended 
to  refer  only  the  narrow  and  single  question 
of  lien  or  no  lien  as  to  Sutherlin,  and  to 
leave  the  further  and  final  settlement  of  the 
matter  to  the  action  of  the  courts?  Their 
declared  object  was  *'to  settle  and  adjust 
all  the  matters  of  controversy  aforesaid," 
including  the  novel  and  difficult  questions 
of  law  as  well  as  of  fact  involved  therein, 
^*with  the  least  possible  delay  and  expense 
consistent  with  justice  to  all,"  and  that 
they  should  **be  bound  by  his  award  as  final 
and  decisive. ' '  And  they  conferred  on  him 
the  fullest  and  most  extraordinary  powers 
in  regard  first  '^to  the  ascertainment  of  the 
facts,  and  then  to  the  decision  and  award 
to  be  made  thereupon.  What  is  said  in  the 
award  abo&t  **the  principles  of  a  court  of 
equity,"  was  manifestly  intended,  I  think, 
not  as  a  restriction  upon  the  powers  of  the 
arbitrator,  but  rather  as  an  enlargement  of 
such  power,  and  expressly  to  show  that  in 
settling  the  controversy  and  making  his 
award  he  might  apply  to  the  case  any  prin- 
ciples of  a  court  of  equity  that  might  be 
applied  to  it  by  such  a  court  if  the  case 
were  properly  before  it. 

Having  examined  and  considered  the  sub- 
mission, I  will  now  proceed  to  examine  and 
consider  the  award. 

It  is  a  very  brief   and   plain    instrument, 

consisting,    besides    a    short  preamble,    of 

but   three    clauses;  not   setting  out  any  of 

the   testimony  in   the  case,    nor    any 

87  *part  of  the  process  by  which  the  facts 
were    ascertained   by  the   arbitrator; 

but  (after  * 'having  ascertained  the  facts  of 
the  case  to  the  best  of  his  means,  skill  and 
ability,")  simply  deciding  what  were  *'the 
rights    and   duties    of   the    parties    in    the 


premises  according  to  the  principles  of  a 
court  of  equity,"  and  awarding  what  should 
**be  done  by  any  or  all  of  the  parties." 

The  preamble  recites  that  the  arbitrator, 
in  pursuance  of  the  submission,  proceeded 
to  arbitrate  and  determine  the  several  mat- 
ters of  difference  specified  therein,  the  sev- 
eral parties  being  present  in  person,  except 
Morris  Pollock,  Jr.,  who  appeared  by  Har- 
rison Robertson,  his  attorney  in  fact;  and 
after  having  heard  the  parties,  examined 
their  witnesses  and  documentary  evidence, 
and  fully  considered  the  same,  as  well  aa 
the  arguments  of  the  counsel  of  the  several 
parties,  had  decided  and  determined,  '^and 
do  hereby  decide,  determine  and  award,  aft 
follows,  viz" :  and  then  follow  the  three 
clauses  of  the  award : 

**lst.  That  the  said  William  T.  Sutherlin 
do  pay  to  the  said  Berryman  Green,  ad- 
ministrator with  the  will  annexed  of  Morris. 
Pollock,  deceased,  the  sum  of  $7,574.67, 
with  interest  thereon  after  the  rate  of  six 
per  cent,  per  annum  from  the  first  day  of 
May  1865  until  payment;  and  that  upon 
the  payment  of  the  same,  the  said  deed  from 
the  said  Morris  Pollock,  the  elder^  to  the 
said  Esmond  Fitzgerald,  bearing*  date  the 
first  day  of  December  1859,  shall  be  taken 
and  held  to  be  the  absolute  deed  of  the  said 
Morris  Pollock,  and  conclusive  and  effectual 
for  the  conveyance  of  all  his  right  and  in- 
terest in  or  to  the  tract  of  land  therein 
mentioned,  and  the  said  Morris  Pollock, 
Jr.,  shall  be  thereby  forever,  concluded  and 
barred  from  having  or  claiming  the  said 
land  as  the  heir  or  devisee  of  the  said  Mor- 
ris Pollock,  the  elder. 
88  ***2d.  That   the    said    A.  S.  Bnford 

do  pay  to  the  said  Berryman  Green, 
administrator  as  aforesaid,  the  sum  of 
$4,456.29,  with  interest  thereon  after  the 
rate  of  six  per  cent,  per  annum  from  the 
first  day  of  May  1865  until  payment ;  and 
that  the  said  Buford  shall  be  entitled  to  re- 
ceive and  have  for  his  own  use,  whatever 
sum  the  said  Bank  of  Virginia  may  be  liable 
to  pay  on  account  of  deposits  in  its  branch 
at  Danville,  made  in  the  name  of  or  to  the 
credit  of  the  said  Morris  Pollock,  after  the 
first  day  of  January  1863 ;  and  may  use,  and 
the  said  Berryman  Green,  administrator  as 
aforesaid,  shall  allow  the  said  Buford  at  his 
own  proper  costs,  to  use  the  name  of  him 
(the  said  administrator)  in  any  proper  suit 
or  proceedings,  to  recover  the  same  from 
the  said  bank  or  any  other  party  who  may 
be  liable  for  the  same;  and  the  said  Green, 
as  such  administrator,  shall  be  entitled  to 
recover  all  of  the  said  deposits  deposited  in 
the  branch  bank  in  the  name  of  or  to  the 
credit  of  his  said  testator  before  the  said 
first  day  of  January  1863.     And 

'*3d.,"  Ac.  This  clause  relates  only  to 
the  compensation  of  the  arbitrator. 

Now,  it  is  not  pretended  that  this  award 
was  procured  by  corruption  or  other  undue 
means;  or  that  there  was  any,  the  least, 
partiality  or  misbehavior  in  the  arbitrator. 
But  the  objection  is  that  the  award  is  not 
within  the  terms  of  the  submission,  and 
that  the  arbitrator  exceeded   his  authority. 
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If  he  did,  the  award,  to  that  extent  at  least, 
is  certainly  void.  I  will  now  proceed  to 
enquire  whether  he  did  or  not. 

The  only  objection  which  has  been  made 
to  this  award  to  show  that  the  arbitrator  ex- 
ceeded his  authority  is,  that  it  awards  a  sum 
of  money  to  be  paid  by  Sutherlin,  instead  of 
awarding,  as  to  him,  that  Pollock's  repre- 
sentative had  a  lien  upon  the  land 
S9  ^claimed  by  Sutherlin  for  the  balance 
of  the  purchase  money  due  to  the 
former  by  Fitzg-erald  for  the  said  land ;  and 
that  in  that  respect  the  award  is  not  in  pur- 
suance of  the  submission. 

If  this  were  so,  it  is  manifest  that  the 
objection  would  be  purely  technical,  and 
that  Sutherlin  would  be  actually  benefited 
by  the  arbitrator's  making  the  award  as  he 
did.  We  may  presume,  as  no  doubt  was  the 
fact,  that  the  land  was  worth,  and  would 
at  any  time  command  in  the  market,  a  great 
deal  more  money  than  was  awarded  against 
Sutherlin;  that  Sutherlin  was  a  man  of 
wealth,  had  the  command  of  money,  and 
would  instantly,  of  course,  have  paid  the 
amount  of  the  lien  upon  the  land  so  soon  as 
it  was  ascertained,  and  not  incur  the  risk 
of  a  sacrifice  of  the  land  at  a  public  sale. 
The  arbitrator  may  therefore  very  reasona- 
bly have  supposed  that  all  that  Sutherlin 
desired  to  know  was,  whether  his  land  was 
liable  to  the  lien  claimed  by  Pollock,  and, 
if  so,  how  much  money  he  would  have  to 
pay  to  relieve  the  land  of  the  incumbrance, 
and  thus  to  perfect  his  title;  and,  taking 
this  view  of  the  subject,  the  arbitrator 
therefore  may  have  apportioned  the  amount 
due  to  Pollock's  administrator  from  Fitz- 
gerald, between  Sutherlin  and  Buford  on 
equitable  principles,  and  awarded  the  pay- 
ment by  them  of  their  portions  respectively, 
and  that  upon  the  payment  of  Sutherlin' s 
portion  the  land  should  be  discharged  from 
the  said  incumbrance,  and  the  deed  from 
Pollock  to  Fitzgerald  become  valid  and 
effectual. 

Of  course  the  arbitrator  had  no  right  to 
exceed  his  authority,  and,  if  he  did  so,  his 
award  to  that  ^extent  is  invalid,  even  though 
he  may  have  supposed,  and  it  may  be  true 
in  point  of  fact,  that  the  parties  would  be 
benefited  by  such  excess  of  authority, 
unless,  indeed,  they  confirmed  it  after- 
wards. 
90  *But  the  question  is,  ''Did  he  exceed 

his  authority?"  And  upon  that  ques- 
tion what  I  have  just  said  sheds  a  stream 
of  light.  What  authority  did  the  parties 
intend  to  confer  upon  the  arbitrator  by  the 
submission  liberally  construed  in  the  light 
of  all  the  surrounding  circumstances?  It 
is  not  an  unreasonable  answer  to  that  ques- 
tion to  say  that  they  intended  to  give  him 
authority  to  do  precisely  what  he  did  do  by 
his  award. 

If  the  arbitrator  did  not  exceed  his  au- 
thority in  awarding  the  payment  of  a  sum 
of  money  by  Sutherlin,  instead  of  merely 
awarding  that  the  land  was  liable  to  a  lien 
therefor,  then  the  award  is  not  invalid  in 
that  respect,  even  though  he  may  have  erred 
in  matter  of  law   or   fact   in    so   awarding. 


All  the  said  matters  of  controversy,  both  of 
law  and  of  fact,  were  expressly  referred  to 
the  arbitrator  by  the  parties,  who  agreed  to 
be  bound  by  his  award  as  final  and  decisive. 
If  therefore  his  award,  being  within  the 
terms  of  the  submission,  was  manifestly 
wrong,  both  in  law  and  fact,  no  court  could 
for  that  cause  set  it  aside :  Because  the  par- 
ties preferred  to  submit  their  controversy  to 
the  final  decision  of  a  judge  of  their  own 
choosing,  rather  than  a  court  constituted  by 
law ;  and  it  would  be  not  merely  an  excess, 
but  a  usurpation  of  authority  in  such  a  court 
to  set  aside  an  award,  however  unjust  it 
might  appear  to  be,  merely  upon  the  ground 
that  there  was  an  error  of  law  or  of  fact  in 
the  decision  of  the  arbitrator. 

But  can  we  say  that  there  is  an  error  of 
law  or  fact  in  the  decision  of  the  arbitrator 
in  this  case?  We  do  not  know  what  docu- 
mentary or  other  evidence  there  was,  or 
what  was  said  by  the  parties  of  their  coun- 
sel before  the  arbitrator.  None  of  these 
matters  are  set  out  in  the  award,  nor 

91  was  it  necessary  that  they  should  *be. 
But  the  award  does  expressly   affirm 

that  the  several  parties  were  present  in  per- 
son, or  by  attorney  in  fact,  before  the  arbi- 
trator; and  that  he  heard  the  parties, 
examined  their  witnesses  and  documentary 
evidence,  and  fully  considered  the  same,  as 
well  as  the  arguments  of  the  counsel  of  the 
several  parties:  and  thereupon  decided  and 
determined  the  several  matters  of  difference 
specified  in  the  submission,  and  made  his 
said  award  accordingly.  * 'Everything  is 
presumed  in  favor  of  awards;"  is  the  lan- 
guage of  Cabell,  J.  delivering  the  opinion 
of  this  court  in  Richards  v.  Brockenbrough's 
adni'or,  1  Rand.  449,  456.  Now  let  us  pre- 
sume in  favor  of  this  award  (and  it  is  cer- 
tainly not  an  unreasonable  nor  an  improb- 
able presumption),  that  it  appeared  to  the 
arbitrator,  from  the  documentary  and  other 
evidence  which  we  see  was  before  him,  that 
it  was  agreed  between  the  parties  that 
Sutherlin  should  apply  the  purchase  money 
due  by  him  for  the  land  to  the  payment  of 
the  balance  remaining  due  by  Fitzgerald  to 
Pollock  for  the  same  land,  and  thus  should 
indemnify  Fitzgerald,  the  intermediate 
vendee  of  Pollock  and  Vendor  of  Sutherlin ; 
and  that  at  the  time  of  the  award  there  re- 
mained due  for  the  land,  by  Fitzgerald  to 
Pollock,  a  balance  of  $12,030.81,  and  by 
Sutherlin  to  Fitzgerald  a  balance  of 
$7,574.67.  Can  there  be  a  doubt  but  that  a 
court  of  equity  in  such  a  case,  at  the  suit 
either  of  Fitzgerald  or  of  Pollock,  would 
decree  the  balance  due  by  Sutherlin  to  be 
applied  pro  tanto  to  the  payment  of  the  bal- 
ance due  by  Fitzgerald  to  Pollock,  and 
would  therefore  give  a  personal  decree,  as 
the  arbitrator  has  given  a  personal  award 
in  favor  of  Pollock's  administrator  against 
Sutherlin  for  the  said  balance  of  $7,574.67, 
taking  care  in  the  decree,  as  the  arbitrator 
took  care  in  his  award,  that  upon  such 
payment  Pollock's  deed  to  Fitzgerald 

92  *should  become   good   and   valid,  and 
Sutherlin    should    hold    the  land  free 

from  any  lien  or  claim  on   the   part  of  Pol- 
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lock  or  his  representative?  Certainly  Fitz- 
gerald would  have  had  a  right  to  such  relief 
in  a  suit  in  equity  brought  by  him ;  and 
Fitzgerald  being  insolvent,  certainly  Pol- 
lock's representative  would  have  had  an 
equal  right  to  such  relief  in  a  suit  in  equity' 
brought  by  him.  All  the  parties,  except 
Fitzgerald  (who  was  not  only  insolvent, 
but  I  believe  also  a  non-resident  of  the 
state),  having  referred  the  matters  in  con- 
troversy between  them  to  the  decision  of  an 
arbitrator,  and  expressly  empowered  him  to 
* 'decide  and  order  the  rights  and  duties  of 
the  parties  in  the  premises,  according  to 
the  principles  of  a  court  of  equity,*'  and  to 
order  and  award  what  should  be  done  by 
any  or  all  of  the  parties,  it  follows,  as  a 
necessary  consequence,  that  the  arbitrator 
had  power  to  award,  and  upon  the  presump- 
tion aforesaid,  properly  awarded  as  he  did, 
that  Sutherlin  should  pay  to  Pollock's  ad- 
ministrator the  said  sum  of  $7,574.67,  with 
interest  thereon  as  mentioned  in  the  award. 
But  even  if  the  arbitrator  erred,  and 
plainly  erred,  in  his  decision  in  this  respect, 
no  court  has  a  right  to  set  aside  his  deci- 
sion, and  make  one  of  its  own.  All  the 
said  matters  of  controversy,  both  of  law  and 
of  fact,  were  expressly  referred  by  the  par- 
ties to  his  decision,  which,  whether  right 
or  wrong,  must  be  final  and  conclusive, 
unless  the  award  be  invalid ;  which  it  can- 
not be  upon  the  ground  that  the  arbitrator 
erred  in  his  judgment,  either  upon  the  law 
or  the  fact.  Smith  Ac.  v.  Smith  &c.,  4 
Rand.  95,  is  authority  upon  this  point.  The 
question  submitted  in  that  case  was,  whether 
certain  slaves  were  to  be  considered  as  un- 
disposed of  by  a  testator,  or  were  to  go  to 

his  residuary  legatee.  The  arbitrators 
93        decided  *that    the    property   was    not 

bequeathed  by  the  testator;  and  the 
court  of  appeals  was  clearly  of  opinion  that 
they  mistook  the  law.  But  the  award  was 
nevertheless  held  to  be  binding.  2  Rob. 
Pr.,  old  ed.,  p.  195. 

Other  presumptions  could,  no  doubt,  be 
fairly  made  to  sustain  the  validity  of  the 
award ;  but  surely  I  have  already  said  enough 
for  that  purpose;  and  I  am  therefore  of 
opinion  that  the  arbitrator  did  not  exceed 
his  authority  in  awarding  that  Sutherlin 
should  pay  to  Pollock's  administrator  the 
sum  of  $7,574.67,  with  interest,  as  aforesaid. 
These  cases  were  very  ably  argued  by  the 
counsel  on  both  sides,  and  I  would  be  glad 
to  notice  in  detail  other  grounds  of  objection 
taken  by  the  counsel  of  Sutherlin  and  Bu- 
ford,  and  also  to  review  the  authorities 
referred  to  by  them ;  all  or  most  of  which  I 
have  examined.  But  I  do  not  think  it  nec- 
essar3'  to  do  so,  after  what  I  have  already 
said.  The  learned  counsel  for  those  parties 
contended  that  the  arbitrator  awarded  what 
he  was  not  authorized  to  award,  to  wit: 
the  payment  of  money  by  Sutherlin  and 
Buford  respectively  to  Pollock's  adminis- 
trator; and  omitted  to  decide  what  alone 
he  was  authorized  to  decide,  to  wit:  in 
regard  to  the  conflicting  claims  recited  in 
the  preamble,    and   especially    the  claim  of 


Pollock's   administrator   to  a  lien  upon  the 
land  for  the  payment  of  the  balance  claimed 
to    be    due    to    him    by    Fitzgerald.      They 
seemed  to   think   that   the   proper  and  only 
office  of  the  arbitrator   was,    to  respond  di- 
rectly to  the  question  of  lien  or  no  lien,  and 
other  like  questions  arising  on    the  recitals 
of  the  preamble.     And  that  the  question  of 
lien  or  no  lien  lies  at  the  foundation  of  the 
controversy,  and  was  necessary  to  be  decided 
before  and  above   all   other  questions 
94        in  the  case.     With  the  highest  *respect 
for  the  learning   and   ability  of  these 
gentlemen,  I  think  they  place  a  too  narrow 
and   restricted   construction    upon   the  sub- 
mission, when  it  ought  to  be  liberally  con- 
strued, according  to  the  rules  of  law  w^hich 
govern  all   arbitrations,    but   especially    in 
view  of   all  the  surrounding  circumstances 
before  referred  to.     The  question  of  lien  or 
no    lien    was    certainly    an    all    important 
question  in  the  case,  but  it  was  as  a  means 
rather  than  an  end    which   the  parties  had 
in  view.     The  end   of   the   controversy  was 
the  receipt  and  payment  of  money,  and  the 
quieting  of  a  title   to   land.     Pollock's   ad- 
ministrator claimed  that  money  was  due  to 
him  by  Fitzgerald  for  the  purchase  of  land 
which  had  not  been  conveyed  to  Fitzgerald 
by  a  valid  deed,    but    which   the  latter  had 
sold    to   Sutherlin;  and   that    he.  Pollock's 
administrator',    had   a   lien   on  the  land  for 
the  payment  of  said  purchase  money.     Now 
it  was  necessary  that  the  arbitrator  should 
enquire  into  and '  satisfy    himself   upon  all 
these  and  other   like    questions   arising   in 
the  case;  but  it   was   not    at   all   necessary 
that  he  should  starte  in  detail   in  his  award* 
all  the  steps  taken,  and   all  the  facts  ascer- 
tained by  him  in  the  course  of  his  enquiries. 
The  body  of  the  submission,  not  the  pream- 
ble,   expressly    prescribes    his  duty  in  this 
respect.     The  parties  there  agree,  **that,  in 
ascertaining  the    facts   of   the    matters    in 
controversy  hereby  submitted,    the  said  G. 
A.  Wing^eld   shall   and    may   consider  and 
weigh  all  the  testimony  that  he  can  find,  or 
that   may   be   produced   to  him,  relevant  to 
the  subject  matter,  whether  the  same  would 
be  admissible  according   to   the  strict  rules 
of  evidence  in  court  or   not,   giving  to  such 
testimony  such  weight  as  he  may  think  due 
and  proper ;  and  having  ascertained  the  facts 
of  the  case  to  the  best  of  his  means,  skill  and 
ability,"  (now  we  come  to  what  he  is 
95        to  set  down  in  *his  award)  ** shall  de- 
cide and   order   the   rights  and  duties 
of  the  parties,"    &c.,    and   shall   order  and 
award  what  shall   be   done  by  any  or  all  of 
the    parties."     For   example,    shall    decide 
and   award     how     much    money    Sutherlin 
should   pay   to    Pollock's   administrator,  if 
any?    What  is  to  be   the   effect  of  the  deed 
from  Pollock  to   Fitzgerald  upon  such  pay- 
ment by  Sutherlin?    How  much  money  Bu- 
ford should  pay  to  Pollock's  administrator, 
if  any?  and  what  should   be  his,  Buford' s, 
right  in  regard  to   the   money   deposited  in 
bank,  &c.?    In  making  such   an  award,  the 
arbitrator  necessarily   decided  all  the  ques- 
tions arising  in  regard  to  the  claims  referred 
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to  in  the  preamble,  and  necessarily  decided 
them  in  a  certain  way,  which  we  cannot 
misunderstand. 

I  have  referred  to  very  few  authorities  in 
the  foregoing  opinion,  because  I  think  there 
can  be  no  controversy  in  regard  to  the  law 
involved  in  the  case.  I  might  refer  to  many 
cases,  English  and  American,  in  support 
of  what  I  have  said  in  regard  to  the  favor 
which  is  shown  to  awards;  but  surely  I 
need  not ;  for  their  name  is  legion,  and  they 
speak  to  that  effect,  una  voce.  None  of  those 
decisions  tend  more  strongly  in  that  direc- 
tion than  do  those  of  this  court.  Among 
them  are  the  following:  Ross  v.  Overton,  3 
Call  309 ;  Morris  v.  Ross,  2  Hen.  &  Mun.  408 ; 
1  Rand.  449,  Richards  v.  Brockenbrough's 
adm'or,  3  Id.  122;  Head  v.  Muir,  &c. ;  Arm- 
strong V.  Armstrongs,.!  L/eigh  491;  and 
Bassett's  adm'or  v.  Cunningham^s  adm'or, 
9  Gratt.  684.  In  Richards  v.  Brockenbrough, 
the  court  say  that  '*everything  is  to  be  pre- 
sumed in  favor  of  an  award."  In  Head  v. 
Muir,  &c.,  Judge  Carr,  in  delivering  the 
opinion  of  the  court,  reviews  very  fully  the 
subject  of  awards.  In  Armstrong  v.  Arms- 
trongs, the  same  great  judge  delivered 
96  an  opinion  in  which  all  the  *other 
judges  concurred,  in  which  it  was 
held  that  '^all  fair  presumptions  shall  be 
made  in  favor  of  an  award ;  and  if  on  any 
fair  presumption  the  award  may  be  brought 
within  the  submission,  it  shall  be  sus- 
tained." In  Bassett's  adm'or  v.  Cunning- 
ham's adm'or,  Judge  Allen  delivered  an 
opinion  in  which  all  the  other  judges  con- 
curred, in  which  the  same  doctrines  are 
maintained. 

The  result  of  my  opinion  is,  that  in  the 
case  of  Pollock's  adm'or  v.  Sutherlin,  the 
judgment  of  the  Circuit  court  must  be  re- 
versed, the  defendant's  demurrer  to  the 
plaintiff's  replication  overruled,  and  the 
cause  remanded  for  further  proceedings  to 
be  had  therein ;  and  in  the  case  of  Buford 
V.  Pollock's  adm'or,  the  judgment  of  the 
Circuit  court  must  be  affirmed. 

ANDKRSON,  J.  concurred  in  the  opinion 
of  Moncure,  P. 

STAPL/ES,  J.  dissented.  He  thought  the 
arbitrator  exceeded  his  powers. 

Sutherlin 's  case  reversed.  Buford 's  case 
affirmed. 


97        ^Humphreys  &  al.  v.  City  of  Norfolk. 

March  Term,  1874,  Rlcbmond. 

Absent,  Christian,  J. 

Muoidpal  Corporations— Poreis:ii  Imurance  Companies 
—License.*— The   city  of  Norfolk  has   authority, 

•Municipal  Corporations— Poreis^n  Insurance  Compa- 
nies—License.—See  subsection  10  in  the  analysis  of  the 
monoffraphic  note  on  "Fire  and  Marine  Insurance" 
appended  to  Mutual  Assur.  Society  v.  Holt,  29  Gratt. 
512.  See  also,  Royall  v.  State  of  Virginia,  116  U.  S. 
072.  6  Sup.  Ct  Rep.  514;  Norfolk  v.  Landmark  Pub. 
Co.,  95  Va.  6(M,  28  S.  E.  Rep.  969;  Western  Union  Tele- 
graph Co.  T.  Richmond,  26  Gratt  1,  and  note. 


under  its  charter,  to  impose  a  license  tax  upon 
foreiirn  insurance  companies  having  aa  ajrency  in 
the  city;  and  such  companies  are  not  exempted 
from  this  tax  by  the  act  of  1871-'72.  ch.  386,  S  67,  p.  484. 

D.  Humphreys  was  the  duly  authorized 
agent  of  the  Life  Association  of  America, 
(a  foreign  insurance  company, )  for  the  city 
of  Norfolk ;  and  this  company  had  complied 
with  the  provisions  of  the  laws  of  this  state 
applicable  to  such  companies,  and  had  paid 
the  state  license  tax  therein  required.  But 
the  council  of  the  city  of  Norfolk  by  an  or- 
dinance passed  on  the  18th  of  April  1873, 
imposed  a  tax  of  $150  upon  insurance  agents 
of  each  life  insurance  company  having  an 
agency  in  the  city. 

In  June  1873  Humphreys  was  summoned 
before  the  mayor  of  the  city  of  Norfolk  to 
show  cause  why  he  should  not  be  fined  for 
his  failure  to  pay  the  tax  imposed  by  the 
ordinance  of  the  city ;  and  in  July  the  mayor 
rendered  a  judgment  against  him  for  a  fine 
of  S20  and  costs.  He  thereupon  appealed  to 
the  corporation  court  of  Norfolk,  and  in 
September  1873,  that  court  affirmed  the 
judgment.  To  this  judgment  Humphreys 
applied  to  this  court  for  a  supersedeas; 
which  was  allowed. 

98  *The  only  question  in  the  case  is  as 
to   the    authority   of   the    council    of 

Norfolk  to  impose  the  tax. 

Maury  and  Neeson,  for  the  appellant. 
Martin,  for  the  appellee. 

ST  APICES,  J.,  delivered  the  opinion  of 
the  court. 

The  first  question  to  be  considered  is  as 
to  the  power  of  the  city  of  Norfolk  to  im- 
pose a  license  tax  upon  foreign  insurance 
companies  doing  business  within  the  limits 
of  that  city.  This  is  to  be  determined  upon 
the  provisions  of  the  city  charter  and  the 
various  statutes  found  in  the  Code  of  Vir- 
ginia relating  to  the  government  of  towns. 
The  charter  provides  that  **for  the  execution 
of  their  powers  and  duties,  the  city  councils 
may  raise  annually  from  taxes  and  assess- 
ments in  said  city  such  sums  of  money  as 
they  shall  deem  necessary  to  defray  the  ex- 
penses of  the  same,  and  in  such  manner  as 
they  shall  deem  expedient,  in  accordance 
with  the  constitution  and  laws  of  this  state 
and  of  the  United  States. "  Acts  of  1870-'  71 , 
p.  187,  198,  \  42.  This  provision  is  sub- 
stantially if  not  literally  the  same  as  that 
contained  in  the  sixty-ninth  section  of  the 
charter  for  the  city  of  Richmond.  Acts  of 
1869-'70,  page  138.  In  the  '  Xawyera*  case,  * » 
not  yet  reported,  (23  Gratt.  464),  it  was 
decided  that  the  latter  section  conferred 
upon  the  corporate  authorities  of  Richmond 
the  general  power  of  taxation,  except  only 
as  it  may  be  limited  by  the  laws  of  the  state 
or  of  the  United  States,  and  includes  all 
persons  and  subjects  of  taxation. 

The  objection  was  made  in  that  case, 
that  a  power  to  license  involves  in  its  ex- 
ercise the  power  to  prohibit  without  such 
license ;  and   that   such   power  vested 

99  in  a  *municipal  corporation  is  incom- 
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patible  with  the  rig-hts  of  attorneys  con- 
ferred by  their  g'eneral  license  to  practice 
in  any  and  every  part  of  the  state.  This 
objection  did  not  prevail.  Judg-e  Anderson 
upon  this  point,  speaking  for  the  entire 
court,  conceded  that  the  city  authorities 
could  not  prohibit  attorneys  at  law,  already 
licensed,  from  practising  their  profession 
within  the  city  limits.  The  exercise  of  the 
vocation  was  however  a  civil  right  and 
privilege,  to  which  are  attached  valuable 
immunities  and  pecuniary  advantages,  and 
is  a  fair  subject  of  taxation  by  the  state 
and  by  municipal  corporations.  The  power 
to  impose  a  license  tax  upon  the  profession 
is  included  in  the  general  power  of  taxation 
given  by  the  sixty-ninth  section  of  the 
charter,  and  is  not  taken  away  by  subse- 
quent limitations. 

It  must  be  remembered  that  the  questions 
arising  in  the  **Lawyers*  case**  were  not 
hastily  decided ;  they  were  twice  elaborately 
argued  by  very  able  counsel,  and  they  were 
very  carefully  considered  by  the  court.  The 
judges  did  not  agree  in  their  views  as  to 
the  mode  of  assessment  adopted  by  the  city 
council  of  Richmond;  but  there  was  an 
entire  concurrence  of  opinion  in  regard  to 
the  power  of  taxation.  The  principles  set- 
tled b}-  that  case  are  decisive  of  this.  In 
neither  case  is  the  attempt  made  to  prohibit 
the  exercise  of  the  business  or  vocation. 
The  license  required  by  the  corporation  is 
merely  a'^mode  of  assessing  the  tax ;  if  it  be 
reasonable  and  just,  it  matters  but  little  by 
what  name  it  is  called.  The  power  to  im- 
pose fines  and  penalties  for  a  failure  to  pay 
the  tax  required,  is  not  only  an  incident  to 
the  power  of  taxation,  but  is  expressly  con- 
ferred by  statute.  Acts  of  1870-'!,  sec.  19, 
paj^e  194 ;  Rev.  Code  1873,  chap.  54,  sec.  32, 

pa^e  528. 
100  *It  only  remains  to  consider  whether 
the  legislature  has  by  express  enact- 
ment exempted  these  companies  from  all 
municipal  taxation.  The  claim  to  this  ex- 
emption is  based  upon  the  provisions  of  the 
57th  section,  chap.  385,  Acts  of  187l-*2,  page 
484.  This  section  imposes  a  specific  license 
tax  of  $200  upon  each  insurance  company 
doing  business  in  the  state,  and  in  addition 
thereto  a  tax  of  one-and-one-half  per  centum 
upon  the  gross  amount  of  all  its  assessments 
and  premiums  received  in  the  state. 

It  further  provides,  that  any  company 
paying  this  tax,  shall  be  entitled,  without 
payment  of  any  additional  tax,  to  do  busi- 
ness in  any  and  every  part  of  the  state.  It 
is  insisted  that  the  effect  of  this  provision 
is  to  relieve  insurance  companies  from  the 
payment  of  any  additional  tax,  state,  county 
or  municipal.  As  was  said  in  the  case  of 
the  Orange  and  Alexandria  Railroad  Com- 
pany V.  City  Council  of  Alexandria,  17 
Gratt.  176,  181,  the  real  purpose  of  the  leg- 
islature is  the  thing  to  be  ascertained ;  and 
this  is  to  be  done  by  having  regard  not  only 
to  the  literal  sense  of  the  words  in  question, 
but  also  to  the  context  in  which  they  stand, 
the  subject-matter  of  the  section,  and  the 
reasons  and  purpose  of  the  exception  appar- 
ent from  its  provisions. 


In  that  case,  the  claim  of  the  railroad 
company  to  exemption  from  all  municipal 
taxation,  was  based  upon  the  languag'e  of 
the  twenty-fifth  section  of  the  act  of  March 
18th,  1856.  That  section  provided  **that 
every  railroad  company  paying  the  tax  im- 
posed by  that  act  shall  not  be  assessed  with 
any  tax  on  its  lands,  buildings  or  equip- 
ments." This  language,  though  very  com- 
prehensive, did  not,  in  the  opinion  of  this 
court,  sustain  the  claim  of  the  railroad 
company  to   the   proposed  exemption. 

101  *Judge  Joynes,  with  whom  the  other 
judges  concurred,  said  that  the  act  to 

which  that  section  belonged  was  a  g'eneral 
law,  imposing  taxes  for  the  support  of  the 
government,  and  related  exclusively  to 
taxes  to  be  paid  the  state.  It  only  chang'ed 
the  form  of  taxing  the  companies,  and  gave 
the  exemption  from  the  tax  in  one  form, 
where  the  tax  in  the  other  form  has  been 
paid.  But  no  considerations  of  reason  or 
Justice  required  that  this  exemption  shall 
be  extended  to  city  taxes,  for  which  no 
commutation  was  provided,  and  which  was 
wholly  independent  of  the  tax  to  the  state. 
These  observations  apply  with  peculiar  force 
to  the  case  under  consideration. 

The  57th  section  of  chapter  385,  Acts  of 
1871-*2,  upon  which  plaintiff  in  error  relies, 
cannot  be  considered  in  any  sense  a  contract 
between  the  state  and  the  insurance  com- 
panies. It  was  adopted  purely  as  a  revenue 
measure  for  state  purposes.  It  was  designed 
as  a  substitute  for  another  form  of  taxation 
under  previous  statutes.  Under  these  stat- 
utes, a  specific  tax  was  imposed  upon  each 
agency  in  the  state,  to  be  assessed  and  col- 
lected in  the  district  in  which  the  agency 
was  located.  The  legislature  intended  to 
alter  this  mode  of  assessment  and  collection, 
and  to  substitute  for  it  one  uniform  specific 
tax,  to  be  paid  at  the  capitol;  and  thus 
relieve  the  insurance  companies  and  their 
agents  of  the  burden  and  annoyance  result- 
ing from  a  multitude  of  state  assessments 
and  collections.  To  place  the  matter  beyond 
all  controversy — to  remove  all  ground  for 
dispute  as  to  the  purpose  to  abolish  the  local 
assessments — it  was  declared  that  any  in- 
surance company  complying  with  the  pro- 
visions of  the  act  shall  be  entitled,  without 
the  payment  of  any  additional  tax,  to  do 
business    in    any    part    of    the  state. 

102  The  statute  does  *not  use    the    words 
**any  other  tax,**  but  the  phrase  '*any 

additional  tax,**  clearly  implying  an  ex- 
emption from  any  further  state  taxation. 

L/ong  anterior  to  this  legislation,  insur- 
ance companies,  foreign  and  domestic,  were 
subject  to  municipal  taxation.  It  is  not  to 
be  presumed  that  the  legislature,  merely  in 
reforming  its  plan  of  assessment  and  collec- 
tion, desigtied  to  take  from  the  towns  and 
cities  of  the  state  an  important  branch  of 
their  revenue.  Certainly  no  such  radical 
change  in  the  privileges  of  these  munici- 
palities would  be  established,  without  any 
satisfactory  and  controlling  reasons.  None 
such  are  shown  to  exist  in  this  case.  It 
may  be,  as  is  contended  there  is,  a  slight 
increase  of  taxation  upon  these  companies ; 
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but  still  it  does  not  exceed  that  imposed 
upon  telegraph,  express  and  transportation 
companies,  and  others  of  a  like  character. 
The  act  makes  no  discrimination  ag-ainst 
foreign  companies,  but  places  them  upon 
the  same  footing  with  the  domestic;  and 
thus  removes  every  pretense  for  the  com- 
plaint that  the  state  pursues  an  invidious 
and  discriminating^  policy  in  behalf  of  her 
own  citizens.  That  this  policy  is  not  re- 
garded as  harsh  or  oppressive  is  apparent 
from  the  fact  that  these  companies  are  mul- 
tiplying all  over  the  state,  establishing  their 
agencies  in  ev^ry  city,  and,  as  we  may 
fairly  presume,  doing  a  lucrative  and  valu- 
able business  among  the  people. 

They  derive  their  chief  revenue  from  the 
towns ;  within  their  limits  the  principal 
officers  and  agencies  are  located ;  the  lives 
and  the  dwellings  they  insure  are  under  the 
protection  of  the  municipal  authorities ;  the 
fire  departments  which  secure  these  dwell- 
ings from  conflagration,  the  police 
103  which  guard  *the  life  of  the  citizen 
against  violence,  and  all  the  varied 
and  expensive  sanitary  regulations  which 
promote  health,  guarding  every  avenue 
against  the  approaches  of  pestilence,  all 
these  operate  undoubtedly  to  the  advantage 
of  the  insurance  companies.  In  proportion 
as  life  and  property  are  made  secure,  their 
profits  are  increased.  Are  they  to  enjoy 
the  benefits  of  good  government,  without 
contributing  in  any  degree  to  its  expense? 
Are  they  alone  to  be  exempt  from  those 
common  burdens  which  devolve  upon  all  the 
inhabitants  of  towns  and  cities?  It  is  diffi- 
cult to  believe  that  such  was  the  purpose  of 
the  legislature.  And  until  that  purpose  is 
disclosed  in  the  most  unequivocal  terms,  the 
courts  ought  not  to  allow  an  exemption 
from  a  just  and  reasonable  public  burden — 
an  exemption  inconsistent  with  the  rights 
and  privileges  uniformly  accorded  to  Vir- 
ginia towns,  and  which  must,  in  some  de- 
gree, diminish  their  resources,  and  affect 
their  interests. 

For  these  reasons  the  judgment  of  the 
Corporation  court  of  Norfolk  must  be 
affirmed.  If  by  this  decision  injustice  is 
done  insurance  companies  doing  business 
in  the  state,  it  is  gratifying  to  know  that 
redress  can  be  readily  obtained  by  applica- 
tion to  the  legislature. 

Upon  the  question  of  the  right  of  appeal 
in  this  case  nothing  has  been  said,  because 
the  judges  are  not  agreed  upon  the  subject. 
The  case  has  been  considered  and  decided 
upon  its  merits,  at  the  earnest  request  of 
the  counsel  on  both  sides,  who  desired  a  final 
settlement   of  the  questions  in  controversy. 

Judgment  affirmed. 
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Moran  ▼.  Jolinston,  280ratt.  106.  is  a  supplement  to 
tlie  principal  case. 
•Judicial  Sale*— Taklns  Account  of  Llen«.— See  Ken- 


ture  and  error  to  decree  a  sale  of  real  estate  where 
there  is  a  lien  by  deed  on  which  the  amount  due  is 
not  certain,  and  also  liens  by  Judfirment,  until  the 
court  has  ascertained  and  adjusted  the  liens 
thereon  and  their  priorities. 

This  was  a  bill  filed  in  May  1871  in  the 
Corporation  court  of  Alexandria,  by  An- 
thony Moran  against  George  W.  Brent, 
trustee,  and  others,  to  enjoin  the  sale  of  a 
house  and  lot  in  the  cit>'  of  Alexandria, 
under  a  second  deed  of  trust.  The  plaintiff, 
in  1863,  purchased  the  house  and  lot  of  Hop- 
kins and  Hull,  trustees  under  the  will  of 
Joseph  Janney  deceased,  and  executed  to 
Reuben  Johnson  a  deed  of  trust  upon  it  to 
secure  the  payment  to  them  of  six  promis- 
sory notes  amounting  to  $4,441.94,  and  pay- 
able from  six  months  to  three  years  from 
the  date.  He  afterwards,  in  January  1870, 
executed  another  deed,  by  which  he  con- 
veyed to  George  W.  Brent  the  same  house 
and  lot,  in  trust,  to  secure  a  debt  of  $2,000 
due  to  Mrs.  Margaret  Baldwin.  In  Apfil 
1871,  Brent  the  trustee,  advertised  the  sale 
of  the  property  under  the  deed  to  him,  the 
sale  to  be  made  on  the  13th  of  May  follow- 
ing. 

The  plaintiff  in  his  bill,  states,  that  the 
deed  to  secure  Hopkins  and  Hull  has  not 
been  satisfied  or  released,  and  Charles  B. 
Shaw  claims  whatever  is  due  upon  this 
deed.  He  objects  to  the  sale  whilst  this 
deed  remains  unsatisfied;  and  that 
105  property  which  he  ^alleges  was  worth 
i8,0b0  should  be  sold  for  cash,  as  the 
advertisement  proposes.  And  making  Brent, 
Johnson,  Shaw  and  Mrs.  Baldwin  parties 
defendants,  he  prays  for  an  injunction  to 
the  sale,  and  that  an  enquiry  may  be  di- 
rected to  ascertain  the  liens  upon  the  prop- 
erty. 

Charles  R.  Shaw  answered,  saying  he  is 
the  assignee  of  the  residue  of  the  debt  se- 
cured by  the  first  deed,  and  that  there  is 
due  to  him  as  said  assignee  $500,  with  in- 
terest from  the  10th  of  January  1868.  He 
files  with  his  answer  one  of  the  notes  secured 
by  the  deed,  for  $1,200.98,  on  which  there 
had  been  paid,  before  the  assignment  to 
Shaw,  $781.  And  Shaw  did  not  object  to 
the  sale.  Mrs.  Baldwin  answered,  admitting 
that  the  deed  of  trust  to  Johnson  had  prior- 
ity over  hers,  and  that  it  was  then  for  the 
benefit  of  Shaw. 

Whilst  the  cause  was  pending  in  the  court 
below,  J.  D.  Hammond  and  John  D.  Ham- 
mond &  Co.,  filed  petitions  in  the  cause, 
stating,  that  at  the  January  term,  1871  of 
the  court,  they  had  obtained  judgments 
against  Moran,  which  were  liens  on  his  said 
real  estate ;  and  praying  that  they  might 
be  made  parties  defendants  in  the  cause ; 
that  the  liens  upon   the   property   might  be 

drick  V.  Whitney,  28  Oratt  646  and  note,  for  a  collec- 
tion of  the  authorities  upon  this  subject  See  also, 
Anderson  v.  Nasrle,  12  W.  Va.  98.  where  it  is  held  that 
it  is  wholly  unnecessary  to  refer  a  cause,  in  which 
it  appears  that  there  are  but  two  Judgment  liens,  to 
a  commissioner  to  ascertain  the  amount  and  priori- 
ties of  liens,  where  the  pleadings  and  proofs  show 
clearly  what  they  are. 


V  R,  25  Gratt— 21 
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ascertained,  and  the  same  be  sold  to  satisfy 
their  judgments. 

The  cause  came  on  to  be  heard  on  the  22d 
of  July  1871,  when  the  plaintiff  asked  leave 
to  amend  his  bill  and  make  Hopkins  and 
Hull  and  the  immediate  assignor  of  Shaw 
parties;  but  this  motion  not  having  been 
made  until  during  the  argument  on  the  final 
hearing  of  the  cause,  the  court  overruled 
the  motion,  and  decreed  that  the  real  estate 
in  the  bill  and  proceedings  mentioned  be 
sold  upon   the   terms  stated  in   the  decree ; 

and  Brent  was  appointed  a  commis- 
106      sioner    to    *make    the    sale.      Moran 

thereupon  applied  to  this  court  for  an 
appeal ;  which  was  allowed. 

Smoot,  for  the  appellant. 

Wattles  and  F.  L.  Smith,  Jr.,  for  the  ap- 
pellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

Upon  the  authority  of  repeated  decisions 
of  this  court,  it  was  premature  and  error  to 
decree  the  sale  of  the  real  estate  in  the  bill 
and  proceedings  mentioned,  until  the  court 
had  ascertained  and  adjusted  the  amount  of 
liens  thereon  and  their  priorities.  Cole's 
adm'or  v.  McRae,  6  Rand.  644;  Smith  &  al. 
V.  Flint  &  al.,  6  Gratt.  40;  Lipscomb  v. 
Rogers,  20  Gratt.  658;  White  v.  Mech. 
Building  Fund  Association,  22  Gratt.  2S3. 
A  reference  should  have  been  made  to  a 
commissioner  of  the  court  with  instructions 
to  convene  before  him  in  such  manner  as 
to  the  said  court  should  seem  proper,  Baasil 
B.  Hopkins  and  Robert  Hull,  assignors  of 
Charles  P.  Shaw,  there  being  nothing  in 
the  record  to  show  how  much  of  the  whole 
debt  secured  by  the  first  deed  of  trust  has 
been  satisfied,  and  all  the  lien  creditors  of 
Anthony  Moran,  and  to  ascertain  and 
report  the  amount  of  subsisting  liens  upon 
the  said  real  estate  and  their  several  prior- 
ities, prior  to  a  decree  for  the  sale  thereof. 
It  is  therefore  considered  by  the  court,  that 
the  decree  of  the  Corporation  court  of  Alex- 
andria city  in  this  cause  be  reversed  and 
annulled,  and  that  the  appellant  recover 
his  costs  incurred  in  the  prosecution  of  his 
appeal  here ;  and  the  cause  is  remanded  to 
the  said  Corporation  court  for  further  pro- 
ceedings to  be  had  therein  in  conformity 
with  this  opinion. 

Decree  reversed. 


107    *Kinnaird  &  als.  v.  Miller's  Ex'or  &  als. 

March  Term,  1874,  Richmond. 

Absent,  Christian  and  Bojtldis,  Js. 

M.  died  in  1866,  havinar  made  a  will  in  1869,  by  which 
he  ?ave  the  residue  of  his  estate  to  the  Board  of 
the  Literary  Fund  (a  corporation  created  by  law) 
and  their  successors  forever,  in  trust  for  the 
benefit  of  the  county  of  Albemarle,  for  the  purpose 
of  establishing  and  supporting  a  manual  labor 
school  for  poor  white  children  of  the  county,  to  be 


conducted  throuffh  the  ag-ency  of  the  Oounty  court 
of  Albemarle—HSLD: 

1.  ChariUMe  Trust— Validity— Cluuige  of  Agwiclcs.*— 

The  affencles  appointed  for  carryiuff  out  the  be- 
quest, where  but  a  secondary  consideration  with 
the  testator:  and  the  object  bein^  consistent  with 
the  constitution  and  laws,  the  devise  and  bequest 
will  be  held  to  be  valid,  thouarh  the  affencles  ezist- 
ing  at  the  time  of  the  bequest  or  the  death  of  M. 
have  been  changed. 

2.  That  the  provision  is  for  the  education  of  white 
children  does  not  invalidate  it. 

8.  The  bequest  is  valid  under  ch.  80  of  the  Oode  of 
1800. 

4.  It  is  valid  as  an  executory  devise,  and  an  act  may 
be  passed  by  the  sreneral  assembly,  as  authorissed 
by  the  testator,  to  carry  the  trust  into  effect 

Samuel  Miller,  of  the  county  of  Campbell^ 
died  on  the  27th  of  March,  1869.  He  had 
never  been  married,  and  his  only  brother 
had  died  before  him.  He  left  a  very  large 
estate,  both  real  and  personal.  His  real 
estate  was  estimated  at  $75,000,  and  his 
personal  estate,  consisting  almost  entirely 
of    public    bonds,    was    appraised    at   $1,- 

250,150.92.      He    left    a    will    which 
108      was  *made    in    April   1859,    and   was 

admitted  to  probate  in  the  Circuit 
court  of  the  city  of  Richmond  in  June  1869 ; 
and  Nicholas  M.  Page  qualified  as  executor 
thereof.  There  were  numerous  bequests  to 
individuals ;  and  there  was  a  very  large  be- 
quest to  the  I^ynchburg  Female  Orphan 
Asylum.  By  the  25th  clause  of  his  will,  he 
gives  **all  the  rest  and  residue  of  his  estate 
not  thereinbefore  disposed  of,  whether  real, 
personal  or  mixed,  to  *the  Board  of  the  Lit- 
erary Fund'  (a  corporation  created  by  an 
act  to  be  found  in  the  Code  of  Virginia), 
and  to  their  successors  forever,  in  trust  for 
the  uses  and  purposes  following,  and  none 
other,"  Ac.  He  then  proceeds  in  great  de- 
tail to  direct  how  the  property  is  to  be 
invested  and  used  for  the  establishment  and 
maintenance  of  a  manual  labor  school  on 
a  tract  of  land  owned  by  him  in  the  county 
of  Albemarle ;  and  how  and  by  whom  it  is 
to  be  managed.  This  is  all  sufficiently  set 
out  in  the  opinion  of  the  court.  In  the 
same  clause  of  the  will  he  says :  Should  the 
legislature  of  this  commonwealth  pass  any 
act  or  law  which  will  defeat  or  prevent  the 
carrying  out  of  the  objects  or  purposes  of 
this  clause  as  hereinbefore  declared  and  set 
forth,  then  and  in  that  event  I  do  hereby 
give,  devise  and  bequeath  the  trust  fund 
created  by  this  clause,  or  so  much  as  may 
remain  unappropriated,  to  the  children  of 
Mary  D.  Davidson ;  naming  them. 

Between  the  time  of  making  his  will  and 

•Charitable  Trusts— Validity.— See  Stonestreet  ▼. 
Doyle,  75  Va  8M,  where  a  somewhat  similar  bequest 
was  held  to  be  null  and  void.  The  court  in  that  case 
says:  "That  it  is  void  seems  to  be  very  clear  under 
the  decisions  of  this  court  in  Gallecro  v.  Attorney 
General,  8  Leiarh  460;  Kelly  v.  Love,  SO  Oratt.  184: 
unless  indeed,  it  can  be  brought  within  the  influence 
of  the  principles  laid  down  in  Literary  Fund  v. 
Dawson,  lOLelffh  147;  Kinnaird  v.  Miller's  Bx'or,  25 
Gratt.  107;  and  lufflis  v.  Sailors'  Snuff  -Harbor,  S 
Peters'  R.  W." 
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his  death,  Mr.  Miller  had  made  changes  in 
the  investment  of  his  property,  and  had 
made  large  donations  to  the  Lynchburg 
i>^emale  Orphan  Asylum,  a  corporation 
which  had  been  chartered  in  1868;  the  cor- 
poration by  that  name,  which  had  been 
chartered  previous  to  the  making  of  his 
will,  not  having  been  organized. 

In  1869  Jesse  Miller,  claiming  to  be 

109  the  only  heir-at-law  *and  next  of  kin 
of  Samuel  Miller,  filed  his  bill,  ques- 
tioning the  validity  of  the  devise  and 
bequest  in  the  25th  clause  of  the  will  in 
favor  of  the  manual  labor  school  in  Albe- 
marle county,  and  the  alternative  bequest 
in  favor  of  the  Davidson  children.  This 
claim  was,  however,  compromised,  and  he 
released  all  his  interest  as  heir-at-law  and 
next  of  kin  in  the  estate. 

In  May  1870  Nicholas  M.  Page,  the  exec- 
utor of  Samuel  Miller,  deceased,  instituted 
his  suit  in  equity  in  the  Circuit  court  of 
the  city  of  Richmond  to  have  the  direction 
of  the  court  in  the  administration  of  the 
estate.  He  made  all  the  devotees  and  lega- 
tees parties,  and  set  out  the  difficulties  in 
the  way  of  his  administration.  In  this  case 
the  Davidson  children  filed  a  cross-bill,  in 
which  they  insisted  that  the  devise  and 
bequest  in  favor  of  the  manual  labor  school 
in  Albemarle  was  void,  and  that  they  were 
entitled  to  take  under  the  alternative  bequest 
to  them. 

In  these  cases  the  court  made  a  decree  on 
the  15th  of  April  1872,  holding  that  none  of 
the  legacies  given  in  clauses  previous  to  the 
25th  were  specific,  and  that  none  of  them 
had  been  satisfied  by  any  donations  made 
to  the  legatees  by  Samuel  Miller  in  his  life- 
time ;  and  that  the  devise  and  bequest  in 
the  25th  clause  in  favor  of  the  manual  labor 
school  in  Albemarle  county  was  not  valid 
under  ch.  80  of  the  Code  of  1860,  but  that  it 
was  good  as  an  executory  devise,  being 
limited  on  the  passage  of  an  act  of  the  gen- 
eral assembly  to  effectuate  the  intention  of 
the  testator,  for  which  he  was  authorized 
by  the  will  to  apply. 

B*rom  this  decree  the  county  of  Albemarle 
and  the  Board  of  Eklucation  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 

After  the  appeal  had  been  allowed,  Wil- 
liam H.  Kinnaird  and  others  filed  their 

110  petition    in    the    suit    in  *the  Circuit 
court   of   Richmond,    in    which   they 

claimed  to  be  heirs-at-law  and  next  of  kin 
of  Samuel  Miller  deceased,  and  contesting 
the  validity  of  the  devises  and  bequests  in 
the  25th  clause  of  his  will.  In  this  case  the 
court  made  a  decree  similar  to  that  in  the 
previous  case,  and  dismissed  the  petition. 
And  thereupon  the  petitioners  applied  to 
this  court  for  an  appeal ;  which  was  allowed. 
In  this  state  of  the  case,  all  the  parties, 
including  the  Davidson  children,  except  the 
petitioners  in  the  last  case,  made  a  com- 
promise, by  which  all  the  questions  in  the 
cause  were  settled,  except  that  between  the 
county  of  Albemarle  and  the  Board  of  Ed- 
ucation on  the  one  part  and  the  heirs-at-law 
and  next  of  kin  on  the  other ;  and  by  an  act 
of  assembly   approved    February   24,    1874, 


this  compromise  was  confirmed,  and  provi- 
sion was  made  for  carrying  into  effect  the 
bequest  in  the  25th  clause  of  the  will  of 
Samuel  Miller  for  the  establishment  of  a 
manual  labor  school  in  Albemarle  county. 
And  the  only  question  in  the  case  was  as 
to  the  validity  of  either  of  the  bequests  in 
this  25th  section. 

Meredith  and  Wm.  Robertson  for  the  ap- 
pellants. 

Stiles,  Page  A  Maury,  for  the  heirs-at- 
law. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  many  controversies  which  have  arisen 
in  regard  to  the  construction  of  Samuel 
Miller's  will,  seem  to  have  been  settled  by 
compromise  between  the  parties  concerned, 
with  a  single  exception,  viz :  whether  the 
25th  clause  of  the  said  will  is  a  valid  dispo- 
sition of  the  residuum  of  his  estate  as 
against  his  heir  or  heirs-at-law?  That 
question,  however,  is   a   most   impor- 

111  tant  *one,  as   it   involves  the   title  to 
almost    the    whole    of    the    immense 

estate  of  which  said  Miller  died  seized  and 
possessed,  and  as  upon  its  solution  against 
the  said  heir  or  heirs  the  said  compromise 
expressly  depends.  This  will  fully  appear 
by  reference  to  an  act  of  the  general  assem- 
bly approved  February  24,  1874,  entitled 
''an  act  to  give  effect  to  a  compromise  of 
the  litigation  in  respect  to  the  construction 
and  effect  of  the  will  of  Samuel  Miller  de- 
ceased, and  to  establish  the  manual  labor 
school  provided  for  in  the  twenty-fifth  clause 
of  said  will.*'  Acts  of  Assembly  1873-'4, 
p.  52.  The  Circuit  court  of  the  city  of 
Richmond  decided  that  question  against  the 
claim  of  the  heirs-at-law,  and  this  appeal 
was  taken  by  them,  or  some  of  them,  from 
that  decision ;  and  thus  the  same  question 
comes  up  for  decision  by  this  court. 

In  the  solution  of  this  question  it  is  only 
necessary  for  us  to  decide  whether  the  said 
clause  is  a  valid  disposition  of  the  said 
residuum  against  the  said  heir  or  heirs-at- 
law,  and  not  whether  it  is  a  valid  disposi- 
tion of  said  residuum  in  favor  of  the  charity 
therein  mentioned  and  provided  for,  or  in 
favor  of  the  Davidsons,  the  alternative  or 
contingent  residuary  devisees  and  legatees 
therein  named.  In  other  words,  it  is  not 
necessary  for  us  to  decide  the  question 
which  was  in  controversy  between  these 
conflicting  claimants,  the  charity  and  the 
Davidsons,  and  which  is  a  subject  of  the 
compromise  aforesaid.  But  if  it  shall 
appear  to  us,  and  we  shall  accordingly 
decide,  that  the  said  clause  is  a  valid  dis- 
position of  said  residuum  in  favor  of  either 
of  the  said  conflicting  complainants,  no 
matter  which,  it  will  then  follow  as  a  nec- 
essary consequence,  that  the  said  clause  is 
a  valid  disposition  of  said  residuum,  as 
against  the  said  heir  or  heirs-at-law. 

We   are    of   opinion    that    the    said 

112  clause   is   a    valid  ^disposition  of  the 
said  residuum  in  favor  of  the  charit)"* 
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aforesaid,  either  as  a  devise  and  bequest 
under  section  2  of  chapter  80  of  the  Code  of 
1860,  p.  419,  or  as  an  executory  devise  inde- 
pendently of  that  statute.     And, 

First.  As  a  devise  and  bequest  under  the 
statute,  the  second  section  of  which  is  in 
these  words:  ** Every  gift,  grant,  devise  or 
bequest  which  since  the  second  day  of  April 
in  the  year  one  thousand  eight  hundred  and 
thirty-nine,  has  been,  or  at  any  time  here- 
after shall  be,  made  for  literary  purposes, 
or  for  the  education  of  white  persons  within 
this  state  (other  than  for  the  use  of  a  the- 
ological seminary),  whether  made  to  a  body 
corporate  or  unincorporated,  or  to  a  natural 
person,  shall  be  as  valid  as  if  made  to  or 
*  for  the  benefit  of  a  certain  natural  person, 
except,'*  Ac. 

The  third  and  fifth  sections  are  in  the 
following  words: 

3.  "When  such  gift,  grrant,  devise  or 
bequest  is  to  the  Board  of  the  Literary  Fund 
or  any  other  corporation,  or  any  county  or 
natural  person,  the  subject  shall  be  taken 
and  held  by  them  respectively.  If  any  such 
corporation,  county  or  natural  person  refuse 
to  take  and  hold,  the  subject  shall  be  taken 
and  held  by  trustees  appointed  as  hereinaf- 
ter directed.  In  either  case  it  shall  be  taken 
and  held  for  the  uses  prescribed  by  the  donor, 
grantor  or  testator,  or  such  as  have  been 
prescribed  in  any  particular  case,  by  any 
law  passed  since  the  said  act  of  the  second 
day  of  April  in  the  year  1839.'* 

**S.  When  any  such  gift,  grant  or  will  is 
recorded,  and  no  trustee  has  been  appointed, 
or  the  trustee  dies,  or  refuses  to  act,  the 
Circuit  court  of  the  county  or  corporation 
in  which  the  trust  subject,  or  any  part 
thereof  may  be,  in  the  case  of  a  gift 
113  or  grant,  or  in  which  the  *will  is  re- 
corded, may,  on  the  motion  of  the 
attorney  for  the  commonwealth  in  such 
court,  (whose  duty  it  shall  be  to  make  such 
motion)  appoint  one  or  more  trustees  to 
carry  the  same  into  execution.  The  trus- 
tees, whether  appointed  by  such  instrument, 
or  under  this  section,  may  sue  and  be  sued 
in  the  same  manner  as  if  they  were  trustees 
for  the  benefit  of  a  certain  natural  person ; 
and  for  enforcing  the  execution  of  such 
trust,  a  suit  may  be  maintained  in  the 
name  of  the  commonwealth,  when  there  is 
no  other  party  capable  of  prosecuting  such 
suit. 

**8.  In  case  any  devise  or  bequest,  au- 
thorised by  the  second  section  of  this  chap- 
ter, shall  hereafter  be  made,  the  legislature, 
as  to  any  such,  reserves  the  right  at  any 
time  to  suspend  or  repeal  the  authority 
thereby  given.  But  if  in  any  case  it  shall 
do  so,  it  will  provide  that  the  subject  of 
such  devise  or  bequest  shall  vest  or  be  vested 
in  such  person,  his  heirs,  executors  or  ad- 
ministrators, as  would  have  been  entitled 
had  the  devise  or  bequest  not  been  made." 

We  think  the  devise  and  bequest  of  the 
residuum  in  this  case  cdme  within  the  true 
intent  and  meaning,  and,  indeed,  within 
the  literal  terms  of  the  statute  aforesaid. 
The  said  devise  and  bequest  were  **made 
for  literary   purposes,    or  for  the  education 


of  white  persons  within  this  state,  (other 
than  for  the  use  of  a  theological  seminary). " 
They  were  made  to  **the  Board  of  the  Lit- 
erary Fund"  (a  corporation  created  by  law) 
and  to  their  successors  forever,  *4n  trust 
for  the  benefit  of  the  county  of  Albemarle, 
in  the  state  of  Virginia,  to  be  appropriated 
to  the  uses  and  purposes,  and  in  the  manner 
following  and  none  others;  that  is  to  say, 
that  the  said  Board  of  the  Literary  Fund 
shall,  through  the  agency  of  the  County 
court  of  the  said  county  of  Albemarle, 

114  appropriate    the    income    and  ^profits 
of   the    stocks    and    securities,    to  be 

purchased  as  aforesaid,  to  the  founding, 
establishment  and  perpetual  support  of  a 
school  on  the  manual  labor  principle,  on 
the  tract  of  land  in  the  county  of  Albe- 
marle," Ac,  **to  be  superintended  by  a 
competent  teacher  or  teachers,  wherein  at 
all  times  there  shall  be  fed,  clothed  and 
instructed  in  all  the  branches  of  a  good, 
plain,  sound  English  education,  the  various 
languages,  bo(h  ancient  and  modern,  agri- 
culture and  the  useful  arts,  and  wholly  free 
of  expense  to  the  pupils,  as  many  poor 
orphan  children,  and  other  white  children, 
whose  parents  shall  be  unable  to  educate 
them  (the  said  orphans  and  other  children 
being  residents  of  the  said  county  of  Albe- 
marle), as  the  profits  and  income  of  the 
funds  herein  devised  and  bequeathed  will 
admit  of  or  compass, ' '  &c. ,  &c. 

The  clause,  among  other  things,  further 
provides  for  erecting  and  keeping  in  good 
repair  such  buildings  of  brick,  or  other 
durable  materials,  as  shall  be  sufficient  for 
the  comfortable  accommodation  of  one  hun- 
dred pupils  and  their^ teachers ;  for  the  ap- 
pointment, annually,  by  the  County  court 
of  Albemarle,  of  two  respectable,  intelligent 
and  well  educated  gentlemen,  to  act  as  vis- 
itors of  the  said  school  during  the  year, 
whose  duty  it  shall  be  to  select  and  employ, 
whenever  necessary,  competent  and  suitable 
teachers  for  the  said  school  (subject,  how- 
ever, to  the  approval  of  the  said  County 
court),  to  visit  the  said  school  quarter- 
yearl3",  examining  into  its  condition  mi- 
nutely, and  make  written  reports  thereof  to 
the  said  County  court;  that  "the  school 
commissioners  of  the  said  county  of  Albe- 
marle, if  any  there  be,  and  if  there  be  none, 
then  the  overseers  of  the  poor  of  said  county, 
shall,  from  time  to  time,  select  and  desig- 
nate the  poor  orphans  and  other  chil- 

115  dren  of  the  *description  hereinbefore 
mentioned  who  shall  be  admitted  into 

the  said  school,  and  shall  determine  the 
length  of  time  they  shall  respectively  con- 
tinue there,  and  shall  make  written  reports 
semi-annually  of  the  said  selections  to  the 
said  County  court:"  the  charges  and  ex- 
penses attending  the  establishment  and 
support  of  said  school,  &c.,  "shall,  when 
examined,  allowed  and  certified  by  the  said 
County  court  of  Albemarle,  be  paid  by  the 
said  board  of  the  literary  fund,  out  of  the 
income  and  profits  of  the  trust  fund  created 
by  this  clause,"  &c. ;  and  that  the  second 
auditor  (who,  by  the  act  of  assembly  creat- 
ing the  said   board,    is  constituted   the  ac- 
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countant  thereof)  shall  open  and  keep  a 
separate  account  of  the  trust  fund  created 
by  said  clause,  to  be  denominated  *^the 
Miller  fund,"  and  make  out  and  render 
annually  a  true  and  accurate  account  of 
said  fund,  a  copy  of  which  account,  veriiied 
by  his  oath,  shall,  as  soon  thereafter  as 
may  be,  be  delivered  to  the  Governor  of  the 
commonwealth,  to  be  by  him  laid  before 
the  leg'islature  thereof;  and  another  copy, 
verified  in  like  manner,  shall  be  published 
forthwith,  for  one  month,  in  certain  news- 
papers. And  the  said  clause  contains  the 
following*  provisions: 

**  Should  the  legislature  of  this  common- 
wealth pass  any  act  or  law  which  will  de- 
feat or  prevent  the  carrying"  out  of  the 
objects  and  purposes  of  this  clause,  as  here- 
inbefore declared  and  set  forth,  then,  in 
that  event,  I  do  hereby  give,  devise  and 
bequeath  the  trust  fund  created  by  this 
clause,  or  so  much  thereof  as  may  remain 
unappropriated,  to  the  children  of  Mary  D. 
Davidson,  hereinbefore  named,  to  wit,"  &c. 

**My  executors  are  authorized  and  re- 
quested, if  necessary,  to  petition  the  legis- 
lature   of    Virginia     for     the    passage    of 

any  laws  which  may  be  requisite  for 
116      *more     eflFectually    carrying    out    the 

objects  and  purposes  of  this  clause  in 
regard  to  the  school  therein  mentioned," 
&c. 

We  think  that  the  said  clause  provides  for 
the  education  of  white  persons  only;  for 
although  the  word  ** white"  is  not  expressed, 
it  is  plainly  implied,  before  the  word  **chil- 
dren,"  in  the  phrase,  '*as  many  poor  orphan 
.children;"  that  phrase  being  immediately 
followed  by  the  words,  **and  other  white 
children."  Moreover,  the  draftsman  of  the 
will  seems  to  have  had  the  provisions  of 
chapter  80  of  the  Code  of  1860,  before  his 
eyes,  or  in  his  mind,  when  he  drew  the  will, 
and  must  have  known  that  at  that  time  a 
school  could  not  lawfully  be  created  for  the 
education  of  colored  children  within  this 
state. 

We  think  that  the  provisions  in  the  said 
clause,  that  the  school  should  be  established 
on  the  manual  labor  principle;  that  the 
pupils  should  be  fed,  clothed  and  instructed, 
wholly  free  of  expense  to  them ;  and  that 
they  should  be  instructed  not  only  **in  all  the 
branches  of  a  good,  plain,  sound  English 
education,  and  the  various  languages,  both 
ancient  and  modem,  but  also  in  agriculture 
and  the  useful  arts;"  are  perfectly  consist- 
ent with,  and  in  strict  pursuance  of,  the 
plain  and  express  intent  and  meaning  of 
the  statute  aforesaid,  in  regard  to  the  va- 
lidity of  a  gift,  grant,  devise  or  bequest 
**made  for  literary  purposes,  or  for  the 
education  of  white  persons  within  this  state 
(other  than  for  the  use  of  a  theological 
seminary)." 

We  think  that  the  changes  which  have 
been  made  by  the  constitution  and  laws  of 
the  state,  or  either  of  them,  since  the  date 
of  the  said  will,  or  the  death  of  the  said 
testator,  in  regard  to  the  Board  of  the  Lit- 
erary Eund,  the  County  court,  school  com- 


missioners, overseers  of  the  poor,  and 

117  the    second    auditor,    do    not    *at   all 
affect  the  validity  of  the  said   devise 

and  bequest  for  the  purpose  of  establishing 
and  supporting  a  school  as  aforesaid ;  that 
those  agencies  were  merely  adopted  and 
pointed  out  by  the  testator  as  convenient 
and  appropriate  means  for  carrying  into  ex- 
ecution his  main  intent  to  establish  and 
support  such  a  school;  that  the  continued 
existence  of  those  public  agencies,  in  form 
or  substance,  as  they  were  at  the  date  of 
the  will,  or  death  of  the  testator,  were  not 
intended  to  be  conditions  of  the  said  devise 
and  bequest;  but,  on  the  contrary,  it  was 
obviously  intended  by  the  testator  that  if 
those  agencies,  or  any  of  them,,  should 
cease  to  exist,  or  could  not  or  should  not  per- 
form the  offices  assigned  to  them  respec- 
tively by  him,  for  the  purpose  of  carrying 
into  efPect  his  scheme  of  charity  aforesaid, 
application  should  be  made  to  the  legisla- 
ture to  provide  other  and  suitable  and  suffi- 
cient agencies  for  the  purpose.  That  such 
was  his  intention,  seems  to  be  clearly  shown 
by  the  provision  contained  in  the  said  clause 
as  aforesaid,  authorizing  and  requesting 
his  executors,  if  necessary,  to  petition  the 
legislature  for  the  passage  of  any  laws 
which  may  be  requisite  for  more  effectually 
carrying  out  the  objects  and  purposes  of  the 
said  clause  in  regard  to' the  school  tlierein 
mentioned.  In  conformity  with  the  said 
provision,  the  executors  petitioned  for  the 
passage  of  such  a  law,  and  accordingly  the 
act  aforesaid  was  passed,  which  seems  to 
remove  every  difficulty  which  might  other- 
wise have  existed  in  regard  to  the  execution 
of  the  charitable  purpose  of  the  testator,  as 
set  forth  in  the  said  clause  of  the  will. 

We  do  not  think   that   the   validity  of  the 
said   devise   and  bequest   is  at  all    affected 
by  the  fourteenth   amendment    to   the   con- 
stitution of   the   Untied   States.     The   first 
section  of  that  amendment  is  in  these 

118  words:  *'*A11  persons  born  or  natural- 
ized in  the  United  States,  and  subject 

to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws." 

The  only  portion  of  this  amendment  which 
can  have  any  bearing  on  the  subject  we  are 
considering,  is  that  which  declares  that  *^no 
state  shall  make  or  enforce  any  law.  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States."  Negroes 
are  made  citizens  of  the  United  States  by 
the  fourteenth  amendment,  and  the  question 
is,  **Are  their  privileges  or  immunities 
abridged  by  chapter  80  of  the  Code  of  1860, 
which  makes  valid  every  gift,  Ac,  made 
for  the  education  of  white  persons  (and  not 
of  colored  persons)  within    this   state,  &c.? 

Certainly  when  that  law  was  made,  it  did 
not  abridge  the  privileges  or  immunities  of 
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citizens  of  the  United  States.  It  certainly 
was  then  valid,  and  continued  to  be  so,  at 
least  until  the  fourteenth  amendment  of  the 
constitution  of  the  United  States  was 
adopted.  Did  that  amendment  make  it  in- 
valid, and  render  its  enforcement  thereafter 
unconstitutional?  We  think  clearly  not. 
What  privilege  or  immunity  of  any  citizen 
of  the  United  States  does  that  law  or  its 
continued  enforcement  abridge?  How  can 
it  injure  any  colored  citizens  of  the  United 
States,  even  such  as  reside  in  the  state, 
that  a  gift  for  the  education  of  white  per- 
sons only  is  authorized  by  law  to  be  made 
and  enforced?  Have  such  citizens  any 
privilege   or   immunity   in   regard  to 

119  gifts,  Ac,  for  their  education?  *Is  it 
not  a  question  alone  for  the  legisla- 
ture to  decide  whether  such  gifts  shall  be 
valid  or  not,  and  to  what  extent,  and  for 
what  purpose?  And  if  the  legislature  deem 
it  proper  to  authorize  a  gift  for  the  educa- 
tion of  white  persons  only  to  be  made  and 
enforced,  how  can  it  benefit  colored  persons 
to  have  such  a  law  declared  to  be  void? 
What  they  need  in  the  matter  is,  the  enact- 
ment of  a  similar  law  as  to  them ;  and  cer- 
tainly, as  things  now  exist,  there  are  strong 
reasons  for  such  an  enactment.  But  those 
reasons  must  be  presented  to  the  legislature 
and  not  to  the  courts.  They  have,  in  fact, 
been  presented  to  the  legislature,  and  with 
prevailing  effect;  for  we  find  that  by  an 
act  approved  March  28,  1873,  entitled  **An 
act  to  amend  and  re-enact  section  2,  of 
chapter  80  of  the  Code  of  1860,  in  relation 
to  funds  from  gifts,  grants,  devises  and 
bequests**  (Acts  of  1872-'73,  p.  243,  chap. 
265),  a  gift,  &c.,  for  the  education  of  col- 
ored persons  within  this  state,  «&c.,  is  made 
valid.  So  that  there  is  now  no  just  ground 
of  complaint  on  this  score,  even  against  the 
legislature,  if  there  ever  was  any.  But  in 
fact  there  was  not. 

But  in  this  case  there  is  no  person  com- 
plaining that  his  privileges  or  immunities 
as  a  citizen  of  the  United  States  would  be 
abridged  by  an  enforcement  of  the  laws 
aforesaid,  and  that  it  is  therefore  unconsti- 
tutional. The  controversy  is  confined  to 
white  persons,  no  privilege  or  immunity  of 
whom  can  possibly  be  abridged  by  the  law. 
In  such  a  case  a  court  will  certainly  not  go 
out  of  its  way  to  declare  a  law  to  be  uncon- 
stitutional. On  this  subject  the  authorities 
referred  to  by  Judge  Meredith,  ope  of  the 
counsel  of  the  county  of  Albemarle,  have 
great  force.  Hoover  v.  Wood,  9  Ind.  R.  287. 
The    case    of  Kelly  Ac,    v.    Love*s 

120  adm*rs  Ac,  20Gratt.  *124,  is  the  only 
decision  of  this  court  in  regard  to  the 

construction  and  effect  of  chapter  80  of  the 
Code  of  1860,  and  it  has  an  important  bear- 
ing upon  this  case.  It  was  held  in  that 
case  (all  the  judges  concurring  in  the  opin- 
ion delivered  by  Judge  Staples),  that  the 
devise  there  in  question  was  void  at  com- 
mon law  upon  the  authority^  of  numerous 
decisions  of  this  court  (which  are  cited), 
but  that  it  was  valid  under  chapter  80  of 
the  Code.  The  charity  was  at  least  as  in- 
definite in  that  case  as  it  is  in  this. 


Secondly.  We  are  of  opinion  that  the  2Sth 
clause  of  the  will  of  Samuel  Miller  is  a 
valid  disposition  of  the  residuum  of  his 
estate  in  favor  of  the  charity  aforesaid, 
independently  of  chapter  80  of  the  Code  of 
1860,  and  considering  the  said  clause  as  an 
executory  devise  and  bequest. 

That  this  is  so  we  think  is  conclusively 
shown  by  the  cases  of  Literary  B*und  v. 
Dawson  and  others,  10  Leigh  137,  and  Lit- 
erary B*und  V.  Dawson's  ex' or  &  heirs,  1 
Rob.  R.  402,  which  are  like  this  case  in  all 
substantial  respects ;  and  we  have  no  doubt 
the  draftsman  of  the  will  in  this  case  had 
those  cases  in  his  view  as  well  as  chapter 
80  of  the  Code,  and  endeavored  so  to  draw 
the  25th  clause  of  the  said  will  as  to  make 
it  effectual,  under  one  or  the  other  or  both 
of  those  authorities,  for  the  establishment 
of  the  charity  which  the  testator  had  so 
much  at  heart  and  to  which  he  devoted  the 
main  body  of  his  estate.  The  principle 
maintained  by  both  of  those  cases  is,  that 
wherever  a  devise  or  bequest  is  made  to  a 
corporation,  to  be  afterwards,  within  a  pe- 
riod not  too  remote,  created  by  law  for  the 
purpose  of  carrying  into  effect  a  charitable 
intention  of  the  testator,  expressed  in  his 
will,  the  same  may  be  good  and  valid  as  an 
executory  devise  or  bequest,  and  will  be- 
come absolute  and  executed,  if,  and 
121  when,  such  *a  corporation  shall  be 
created  accordingly.  It  must  of  neces- 
sity be  created,  if  at  all,  within  the  period 
prescribed  by  law  in  regard  to  perpetuities ; 
that  is,  within  the  term  of  a  life  or  lives 
in  being  and  twenty-one  years  thereafter. 
The  same  principle  had  before  been  de- 
clared and  acted  upon  by  the  Supreme  court 
of  the  United  States  in  Inglis  v.  The  Trus- 
tees of  the  Sailors'  Snug  Harbor,  3  Peters 
R.  99.  In  that  case  the  residuum  of  the 
testator's  estate  was  given  by  his  will  to  the 
chancellor  of  the  state  of  New  York,  &c. 
(naming  several  other  persons  by  their 
ofidcial  description),  to  have  and  to  hold  the 
same  unto  them  and  their  respective  suc- 
cessors in  office,  to  the  uses  and  trusts,  &c., 
declared  in  the  will;  which  were  out  of  the 
rents,  issues  and  profits  thereof  to  erect 
and  build  upon  the  land  on  which  he  resided, 
which  was  given  by  the  will,  an  asylum  or 
marine  hospital  to  be  called  **The  Sailor's 
Snug  Harbor,"  for  the  purpose  of  main- 
taining and  supporting  aged,  decrepit  and 
worn-out  sailors,  &c.  After  giving  direc- 
tions as  to  the  management  of  the  fund  by 
his  trustees,  and  declaring  that  the  institu- 
tion created  by  his  will  should  be  perpetual, 
and  that  those  officers  and  their  successors 
shall  forever  continue  the  governors  thereof, 
&c.,  he  adds,  ^4t  is  m^'  will  and  desire  that 
if  it  cannot  legally  be  done  according  to 
my  above  intention  by  them,  without  an 
act  of  the  legislature,  they  will,  as  soon  as 
possible,  apply  for  an  act  of  the  legislature 
to  incorporate  them  for  the  purpose  above 
specified,"  &c.  Within  five  years  after  the 
death  of  the  testator,  the  legislature  of  the 
State  of  New  York,  on  the  application  of 
the  trustees,  also  named  as  executors  of  the 
will,  passed  a  law  constituting   the  persons 
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holding  the  offices  designated   in  the  will, 

and  their  successors,    a   body   corporate  by 

the    name    of  **The  Trustees  of  the 

122  *Sailors'  Snug  Harbor, '  *  and  enabling 
them  to  execute  the  trusts  declared  in 

the  will.  This  was  held  to  be  a  valid  devise 
to  divest  the  heir  of  his  legal  estate,  or,  at 
all  events,  to  affect  the  lands  in  his  hands 
with  the  trust  declared  in  the  will. 

In  the  cases  of  L#iterary  Fund  v.  Dawson 
&c.,  supra,  the  testator  gave  the  residuum 
of  his  estate  to  be  used  by  his  executors  in 
constituting  a  part  of  the  literary  fund  of 
the  state  of  Virginia,  to  be  used  by  the 
school  commissioners  of  the  counties  of  Al- 
bemarle and  Nelson  in  the  same  way  that 
the  school  fund  allotted  to  said  counties  is 
used,  and  in  the  proportion  of  two- thirds  to 
the  former  and  one-third  to  the  latter 
county.  The  will  contained  a  further  pro- 
vision in  these  words:  ^^And  from  time  to 
time,  as  the  legislature  may  think  advisable, 
the  principal  may  be  used  for  like  objects 
for  the  benefit  of  the  said  counties,  in  9ame 
proportions  as  the  interest  is  directed  to  be 
used.  An  act  of  assembly  for  said  object 
supposed  can  be  obtained.  *  *  A  bill  was  filed 
by  the  heirs-at-law  and  next  of  kin  of  the 
testator,  Martin  Dawson,  to  have  the  said 
devise  and  bequest  declared  void,  and  the 
executors  and  the  president  and  directors  of 
the  literary  fund  and  others  were  made  de- 
fendants. The  court  of  chancer3'  deemed 
the  said  devise  and  bequest  to  be  void  for 
the  vagueness  and  uncertainty  of  the  charity 
and  of  the  beneficiaries  thereof.  From  the 
decree  the  president  and  directors  of  the 
literary  fund  obtained  an  appeal ;  and  upon 
the  appeal,  this  court,  10  L#eigh  147,  reversed 
the  decree.  Tucker,  P.,  being  of  opinion, 
that  the  will  was  equivalent  to  a  devise  of 
the  testator's  real  and  personal  estate  to  the 
executors  in  trust  for  the  purpose  of  procur- 
ing an  act  of  assembly  with  the  necessary 
provisions  for  constituting  the  funds  devised 
a  part  of  the   literary   fund,    in  strict 

123  conformity   *with    the    terms,    provi- 
sions and  conditions  of  the  will ;  that 

by  such  an  act  of  assembly  all  the  difficulties 
suggested  by  counsel  would  be  avoided,  and 
the  benevolent  intentions  of  the  testator 
carried  into  complete  effect;  that  as  this 
act  was  to  be  obtained  by  the  executors,  the 
contingency  of  its  passage  was  within  a 
life  or  lives  in  being,  and  therefore  not  too 
remote ;  and  that  the  case  was  very  much 
the  same  with  that  of  the  Sailors*  Snug 
Harbor,  3  Peters  R.  99. 

An  act  of  assembly  was  accordingly  passed 
March  10,  1841,  entitled  ^^an  act  concerning 
the  estate  of  Martin  Dawson,  deceased,  and 
for  other  purposes.'*  Acts  of  Assembly 
1840-'41,  chap.  26,  p.  52.  This  act  was  passed 
on  the  petition  of  the  president  and  directors 
of  the  literary  fund.  Under  this  act  the 
said  president  and  directors  filed  their  bill 
against  the  executor  and  heirs  of  said  Mar- 
tin Dawson,  to  recover  the  said  residuum 
and  its  profits.  The  executor  filed  an  an- 
swer, in  which  he  claimed  that  he  was  the 
only  person  in  the  universe  authorized  or 
capable  to  take  the  steps  necessary  to  carry 


the  testator's  designs  into  effect,  that  is,  to 
obtain  the  act  of  assembly  requisite  for  the 
purpose.  The  adult  heirs-at-law  demurred 
to  the  bill.  The  court  of  chancery,  upon 
the  said  demurrer  of  the  heirs  and  answer 
of  the  executor,  dismissed  the  bill  with 
costs.  From  this  decree  also  the  president 
and  directors  of  the  literary  fund  obtained 
an  appeal ;  and  upon  the  appeal  this  court, 
in  1  Rob.  R.  402,  reversed  the  decree.  This 
case,  as  well  as  the  other,  in  10  Leigh,  was 
argued  with  very  great  ability  by  very  able 
counsel.  Judges  Allen  and  Baldwin,  in 
their  several  opinions  delivered  in  the  case, 
fully  sustain  the  validity  of  the  residuary 
devise  and  bequest  for  the  purpose  of  the 
charity.  One  g^eat  question  in  the  case 
was,  whether  the  testator  did  not  refer 

124  to  the  executors  *alone   the  question, 
whether  an  application  should  be  made 

to  the  legislature  for  the  contemplated  act, 
and  devolve  on  them  the  duty  of  making  it 
if  they  thought  fit  to  do  so.  But  the  court 
considered  that  the  g^eat  and  chief  intent 
of  the  testator  was  to  establish  the  charity, 
and  that  the  means  which  he  marked  out 
for  that  purpose  were  entirely  subordinate 
to  the  main  intent,  and  must  give  way  to 
other  and  more  suitable  means  that  might 
be  provided  for  the  purpose  by  the  legisla- 
ture if  necessary.  **The  question  now 
before  the  court,"  said  Judge  Baldwin,  **is 
simply  and  exclusively  whether  the  contin- 
gency has  occurred  upon  which  the  trust 
for  the  literary  fund,  created  by  the  will, 
and  engrafted  upon  the  devise  to  the  exec- 
utors, was  to  take  effect.  To  determine 
this,  we  must,  of  course,  look  to  the  nature 
of  the  contingency ;  and  that  must  depend 
altogether  upon  the  intent  of  the  testator. 
He  had  resolved  to  establish  a  charity,  to  be 
administered  by  the  president  and  directors 
of  the  literary  fund,  through  the  agency  of 
the  school  commissioners;  and  that  resolu- 
tion was  fixed  and  final,  so  far  as  he  and 
his  representatives  were  concerned.  But  it 
required  for  its  accomplishment  the  concur- 
rence of  another  will,  that  of  the  legislature ; 
and  it  required  nothing  more.  It  was  wholly 
immaterial  whether  such  concurrence  was 
granted  with  or  without  solicitation,  whether 
upon  or  without  the  application  of  the  trus- 
tee or  cestui  que  trust,  whether  at  the  sug- 
gestion of  a  member  of  the  legislature  or  a 
stranger,  whether  as  an  act  of  grace  or 
favor  on  the  part  of  the  government,  or  of 
public  duty  as  the  representative  of  a  great 
public  interest."  P.  419.  '^^The  general 
and  leading  intention,"  said  Judge  Allen, 
**to  dedicate  this  estate  to  the  purposes  of 
education  within  the  counties  of  Albemarle 
and    Nelson,    is    clearly    established. 

125  As    regarded    *hi8  relations,    he    had 
made  such  provision   for  them  before 

as  he  thought  proper.  His  first  and  favorite 
scheme  is  developed  in  the  sixteenth  section. 
But  he  seems  to  have  apprehended  that 
difficulties  might  obstruct  its  execution. 
He  looked  to  the  possibility  of  its  failure ; 
and  to  provide  for  that  contingency,  and 
I  ensure  an  application  of  this  estate  to  the 
,  leading  intention  of  his   will,  he   made  the 
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devise  contained  in  the  seventeenth  clause. 
Is  there  anything*  which  indicates  an  inten- 
tion to  confide  this  matter  to  the  discretion 
of  the  executors ;  to  leave  it  to  their  judg- 
ment, whether  this  leading*  intention  should 
or  should  not  be  carried  into  effect?"  P. 
425.  ''The  testator  no  doubt  had  confidence 
in  the  good  faith  of  his  executors,  and  did 
not  contemplate  any  failure  on  their  part 
to  perform  the  trust  confided  to  them.  He 
intended  that  they  should  apply  for  the  act. 
An  act  was  necessary  to  effectuate  the  end 
he  had  in  view,  and  an  application  by  his 
executors  the  means  of  obtaining  it.  But 
if  they  refuse  to  apply,  and  the  end  is  at- 
tained in  another  mode,  is  the  whole  will  to 
be  defeated  because  this  particular  intent 
fails?"  P.  427.  And  the  same  judge  quoted 
with  approbation  from  the  case  in  3  Peters 
117  the  words,  that  ** where  the  court  can 
see  a  general  intent  consistent  with  the 
rules  of  law,  it  is  to  be  carried  into  effect, 
though  the  particular  intent  shall  fail." 

We  cannot  fail  to  see  how  strikingly  ap- 
propriate are  these  cases  decided  by  this 
court,  and  what  was  said  by  the  judges  in 
them,  to  the  case  we  now  have  under  con- 
sideration. In  this  case  the  general  intent 
of  the  testator  was  to  devote  the  bulk  of  his 
great  estate  to  the  creation  and  perpetual 
support  of  a  school  upon  the  manual-labor 
principle,  in  his  native  county  of  Albe- 
marle, for  the  education  of  poor  orphan 
126  *and  other  white  children,  residents 
of  said  county,  whose  parents  should 
be  unable  to  educate  them.  He  had  and 
expressed  many  particular  intents  in  regard 
to  the  mode  of  effecting  his  general  intent. 
He  pointed  out  such  public  agencies  then 
existing  as,  in  his  opinion,  would  be  most 
likely  to  carry  out  his  views.  But  he  knew 
that  those  agencies  were  liable  to  continual 
change ;  and  he  actually  provided  for  a  par- 
ticular change,  which  he  seemed  to  antici- 
pate might  take  place.  And  he  certainly 
could  not  have  intended  that  a  change  of 
any  or  all  of  those  agencies  should  have  the 
effect  of  defeating  his  g-eneral  intent.  He 
relied  on  the  legislature  to  supply  suitable 
means  to  take  the  place  of  those  which  he 
had  marked  out,  but  which  it  might  destro3^ 
And  he  therefore  expressly  provided  in  the 
25th  clause  of  his  will  that  **my  executors 
are  authorized  and  requested,  if  necessary, 
to  petition  the  legislature  of  Virginia  for 
the  passage  of  any  laws  which  may  be  req- 
uisite for  more  effectually  carrying  out  the 
objects  and  purposes  of  this  clause  in  regard 
to  the  school  therein  mentioned."  This 
petition  was  to  be  made  by  the  executors, 
as  in  the  case  of  Dawson's  will,  and  of 
course  the  legislation  contemplated  was  to 
be  within  the  period  prescribed  by  law  for 
a  good  executory  devise.  The  acting  exec- 
utor in  this  case  did,  in  a  reasonable  time 
petition  for  such  legislation  as  he  was  ad- 
vised was  necessary,  and  as  the  court  below 
decided  to  be  necessary,  to  effectuate  the 
intention  of  the  testator;  and  accordingly 
the  act  was  passed  which  has  been  before 
referred  to,  and  which  seems  fully  to  supply 


the  necessary  means  for  that  purpose.  But» 
if  it  should  be  found  that  it  does  not,  the 
deficiency  can  at  any  time  be  provided  for 
by  additional  legislation. 

This  testator,  after  providing  boun- 

127  ti  fully   for  all  *  those   who  seemed  to 
have    any    claims  upon  him,  devoted 

the  most  of  his  immense  estate,  the  fruit  of 
a  long  life  of  labor  and  toil  and  self-denial, 
to  the  endowment  of  a  school  for  the  edu- 
cation of  orphan  and  other  poor  white  chil- 
dren of  his  native  county  of  Albemarle. 
Few  men  ever  did  more  for  their  native 
counties  than  did  this  testator,  by  this  act, 
for  his.  He  has  conferred  on  it  the  best  of 
all  boons,  the  means  of  securing  a  good  ed- 
ucation to  all  its  poor.  May  we  not  hope 
that  all  the  benefits  which  he  anticipated 
will  be  realized  from  his  bounty.  The  mat- 
ter rests  with  the  legislature,  and  with  the 
agents  whom  it  his  entrusted,  and  may 
hereafter  entrust  with  the  administration 
of  this  great  charity.  Fidelity  on  their 
part,  seems  to  be  all  that  is  necessary  to 
make  it  productive  of  the  greatest  possible 
good  to  those  for  whose  good  it  was  intended. 
We  are  therefore  of  opinion,  in  any  view 
of  the  case,  that  the  25th  clause  of  the  will 
of  the  said  Samuel  Miller  is  a  valid  dispo- 
sition of  the  residuum  of  his  estate  as 
against  his  heir  or  heirs-at-law ;  that  there 
is  no  error  in  the  decree  appealed  from ; 
and,  without  deciding  any  other  question 
arising  in  the  cause  (it  being  unnecessary 
to  do  so),  that  the  said  decree  ought  to  be 
aflirmed. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of 
counsel,  and  also  a  copy  (filed  with  the 
record  in  this  cause)  of  an  act  of  the  g'en- 
eral  assembly  approved  February  24,  1874, 
entitled  *^an  act  to  give  effect  to  a  compro- 
mise of  the  litigation  in  respect  to  the  con- 
struction   and    effect   of    the    will    of 

128  Samuel  Miller  deceased,  *and  to  es- 
tablish the  manual  labor  school  pro- 
vided for  in  the  twenty-fifth  clause  of  said 
will,"  is  of  opinion  and  doth  decide  and 
determine,  that  the  twenty-fifth  clause  of 
the  will  of  said  Samuel  Miller  deceased  is 
a  valid  disposition  of  the  residuum  of  his 
estate  as  against  his  heir  or  heirs-at-law. 
Therefore,  without  deciding  any  other  ques- 
tion arising  in  the  cause  (it  being  unneces- 
sary to  do  so),  the  court  is  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
from  in  this  cause,  and  it  isi  decreed  and 
ordered  that  the  said  decree  be  affirmed, 
and  that  the  appellants  pay  to  the  appellees 
thirty  dollars  damages,  and  their  costs  by 
them  about  their  defense  in  this  behalf  ex- 
pended. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  the  city  of  Richmond. 

Decree  affirmed. 
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*Adams  v.  Hubbard. 

June  Term,  1874,  Wytbevllle. 


I.  An  injunction  to  a  Judgment  is  obtained;  and 
whilst  it  is  pending  tbe  matter  in  dispute  is  referred 
to  arbitrators,  who,  after  readinff  tbe  pleadinffs 
and  depositions,  and  bearing  oral  evidence,  includ- 
ing: tbat  of  tbe  parties,  make  an  award  tbat  tbe 
injunction  be  dissolved.  On  a  motion  to  set  aside 
tbe  award,  on  tbe  ffround  of  after  discovered  evi- 
dence—Hkld: 

1.  Equitable  Jaiisdlctton— New  Trials  In  Actions  at 
Law— Awards.— Tbe  rules  ffoverninfir  courts  of 
equity  in  awarding  new  trials  in  actions  at  law, 
on  tbe  STound  of  after  discovered  evidence, 
apply  equally  to  motions  to  set  aside  an  award 
on  tbat  ground. 

2.  Same— Evidence  Required  to  Set  Aside  an  Award.— 
Wbere  all  tbe  evidence  tbat  was  before  tbe  arbi- 
trators is  not  before  tbe  court  on  tbe  motion  to 
set  aside  tbe  award,  tbe  motion  must  fail. 

3.  Same— Award— New  Trial,— Tbougrb  tbe  evidence 
in  tbe  cause  before  tbe  reference  was  made, 
mif  bt  bave  warranted  tbe  court  to  direct  a  new 
trial,  yet  tbe  award  is  in  fact  anew  trial,  and  tbe 
party  is  not  entitled  to  another  trial  on  tbat 
evidence. 

II.  Affidavit  Taken  without  Notlco-Bffect  as  Evi- 
dence.*—An  alBdavlt  taken  without  notice,  if  read 
without  objection  in  the  court  below,  will  be  con- 
sidered as  evidence  in  the  appellate  court;  but  it 
will  not  have  the  weisrht  itmi^rbt  bave  had  if  recru- 
larly  taken  on  notice. 

In  September  1870  John  Hubbard  filed  his 
bill  in  the  County  court  of  Patrick  county, 
to  enjoin  a  judgment  for  $1,000  and  interest, 
which  had  been  recovered  in  that  court  by 
Isaac  AdHms  aguinst  himself  and  William 
G.  Price  and  Jonathan  W.  Hubbard,  as 
partners.  The  biU  alleged  that  the  plaintiff 
was  not  a  partner  with  Price  and  Jonathan 
W.  Hubbard,  and  was  no  party  to  the  con- 
tract   upon    which    the    action   at  law  was 

brought.  And  the  plaintiff's  excuse 
130      for  not  Mef ending  the  action  is,  that 

in  February  1868,  when  the  case  was 
tried,  he,  who  is  a  very  old  and  feeble  man, 
seventy-six  years  of  age,  was  confined  to 
his  bed  more  or  less,  and  totally  unable  to 
attend  court  and  make  a  defense ;  and  in 
fact  did  not  know  what  defense  he  was  or 
could  be  required  to  make.  The  injunction 
was  granted. 

•Affidavits  Taken   without  Notice— Effect  as  Bvl- 

dence.— In  Tennant  v.  Divine,  24  W.  Va.  392,  the  rule 
laid  down  in  the  principal  case  in  regard  to  tbe 
admissibility  in  evidence  of  ex  parte  affidavits  in 
support  of  awards  in  cases  at  law  is  affirmed.  Citinflr 
tbe  principal  case  and  Pleasants  v.  Ross,  I  Wash.  156: 
2  Tuck  Com.  39. 

New  Trials— After-Acquired  Evidence.— The  rule  laid 
down  in  tbe  principal  case  tbat  in  order  for  the 
appellate  court  to  Interfere  with  tbe  decision  of  tbe 
tryinff  court  upon  the  firround  of  after-acquired  evi- 
dence it  must  bave  before  it  all  the  evidence  heard 
in  the  latter  court,  is  approved  in  Wynne  v.  Newman, 
75  Va.  811.  See  also,  Callaflrhan  v.  Kippers,  7  Leiflrb 
008.  For  a  collection  of  authorities  upon  tbe  subject 
of  after-discovered  evidence  as  a  ffround  for  a  new 
trial,  see  note  to  Cody  v.  Conly,  27  Gratt  318. 


Adams  answered,  insisting  that  the  plain- 
tiff was  a  partner  of  the  firm  of  Hubbard, 
Price  &  Hubbard,  and  that  defendant  made 
the  contract  referred  to,  personally  with 
the  plaintiff.  He  said  that  the  plaintiff, 
though  an  old  man,  was  in  his  usual  health 
when  said  action  was  brought  and  judg- 
ment obtained,  and  was  ph3'sically  as  fully 
able  to  make  his  defense  at  law  as  he  now 
is  in  equity'. 

Whilst  the  case  was  pending  in  the  County 
court  a  number  of  depositions  were  taken 
and  filed  in  the  cause ;  and  there  was  some 
evidence  of  connivance  between  Adams  and 
Price  and  Jonathan  Hubbard  in  obtaining 
the  judgment.  In  March  1871  the  parties 
entered  into  an  agreement  under  seal,  by 
which  they  agreed  to  submit  all  matters  in- 
volved in  said  suit  to  C.  H.  Harbour  and 
William  Critz,  and  if  they  failed  to  agree 
they  were  to  choose  an  umpire  to  decide 
any  question  upon  which  they  might  differ. 
They  were  to  settle  the  whole  merits  of  the 
case,  to  examine  the  testimony  already  filed 
in  the  cause,  and  such  other  evidence  as 
either  party  might  produce,  and  decide  the 
case  upon  the  equity  and  rights  of  both 
parties.  And  their  decision  was  to  be  made 
the  judgment  of  the  court:  and  an  order 
referring  the  cause  was  made. 

The  arbitrators  chose  an  umpire,  and  in 
April  1871  proceeded  to  hear  the  case.  Both 
parties  were  present  with  their  counsel, 
and  announced  themselves  ready.  The  bill 
and  answers  and  all  the  written  evi- 
131  dence  in  *the  case  was  read;  the 
plaintiff  and  defendant  and  several 
other  witnesses  were  examined  orally.  And 
after  full  hearing  of  the  case,  the  arbitra- 
tors and  umpire  united  in  the  award,  that 
the  injunction  granted  the  plaintiff  should 
be  dissolved :  And  that  the  same  be  certified 
to  the  County  court  of  Patrick. 

In  July  1871  the  cause  came  on  to  be  finally 
heard  upon  the  award,  and  upon  the  motion 
of  the  plaintiff  to  set  it  aside,  upon  the 
grounds  of  mistake  of  both  l^w  and  fact  by 
the  arbitrators,  and  also  upon  the  ground 
of  newly  discovered  evidence  by  the  plaintiff 
since  the  award  was  made.  And  in  support 
of  the  motion  to  set  aside  the  award,  the 
plaintiff  read  the  affidavit  of  Lester  McAl- 
exander,  taken  before  a  notary  public  in 
the  county  of  Floyd,  on  the  27th  of  June 
1871.  The  affidavit  details  conversations 
between  the  affiant  and  Adams,  and  between 
Adams  and  one  Ross,  in  relation  to  the 
subject  of  the  action  and  the  manner  of  ob- 
taining the  judgment  at  law,  which  indi- 
cated that  the  claim  on  which  the  judgment 
was  obtained  was  fraudulent,  and  that  the 
judgment  was  obtained  by  the  connivance 
of  one  or  both  of  the  other  defendants  in 
the  action;  neither  of  whom  was  worth 
anything. 

The  court  made  a  decree  setting  aside  the 
award ;  and  proceeding  to  decide  the  cause 
set  aside  the  judgment,  and  directed  the 
action  at  law  to  be  reinstated  on  the  dockeJk, 
and  that  a  new  trial  be  awarded,  with  costs. 
From  this  decree  Adams  obtained  an  appeal 
to    the    Circuit   court    of    Patrick    county, 
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where  the  decree  was  affirmed.  And  there- 
upon Adams  applied  to  a  judge  of  this  court 
for  an  appeal,  which  was  allowed. 

John  E.  Penn,  for  the  appellant. 

132  *There  was  no  counsel   for   the  ap- 
pellee. 

ST  APICES,  J.,  delivered  the  opinion  of 
the  court. 

The  rules  governing;'  courts  of  equity  in 
awarding  new  trials  in  actions  at  law  are 
well  settled.  The  party  applying  for  relief 
must  show  that  he  has  a  good  defense,  of 
which  either  he  had  no  knowledge  until  after 
judgment,  or  that  he  was  prevented  from 
making  it  by  fraud  or  accident  or  some  act 
of  the  adverse  party,  unmixed  with  negli- 
gence or  fault  on  his  part.  2  Rob.  Prac. 
213;  Green  A  Suttle  v.  Massie,  21  Gratt. 
356. 

The  question  to  be  considered  by  us  is, 
whether  John  Hubbard,  the  appellee,  con- 
sistently with  these  principles,  is  entitled 
to  relief  against  the  judgment  recovered 
against  him  by  the  appellant  Adams.  It  is 
very  apparent  that  the  appellee,  though 
regularly  served  with  process  in  the  action 
at  law,  made  no  preparation  for  the  trial. 
He  did  not  employ  counsel;  he  summoned 
no  witnesses.  It  does  not  appear  that  he 
exercised  the  least  diligence  from  the  in- 
ception to  the  termination  of  the  case.  His 
excuse  is,  that  he  was  not  able  to  attend  the 
court  on  account  of  sickness.  But  it  is  cer- 
tain that  he  was  neither  mentally  nor  phys- 
ically incapable  of  employing  an  agent  to 
look  after  his  interests.  He  was  as  compe- 
tent to  make  his  defense  at  law  as  to  bring 
this  suit  in  equity.  The  same  counsel 
might  have  been  employed ;  the  same  wit- 
nesses examined  as  well  in  the  one  case  as 
in  the  other.  So  far  as  the  appellee  is  con- 
cerned, it  is  a  case  of  the  grossest  negli- 
gence. The  appellant,  however,  is  not  free 
from  suspicion  of  unfair  conduct.  The  evi- 
dence of  Mr.«  Shelton,  the  counsel  first 
spoken  to  by  Price,  one  of  the  defendants, 
tends  strongly  to  show  that  the  judg- 

133  ment    was   obtained   by    some  *man- 
agement  and  contrivance  on  the  part 

of  Adams.  Notwithstanding  the  gross  and 
culpable  neglect  of  the  appellee,  the  judge 
of  the  County  court,  under  all  the  circum- 
stances, would,  perhaps,  have  been  justified 
in  setting  aside  the  judgment  and  awarding 
a  new  trial.  But  before  the  case  was  ready 
for  a  hearing,  the  parties  submitted  the 
matter  in  controversy  to  arbitration.  It 
was  agreed  between  them  that  the  arbitra- 
tors should  determine  all  the  questions  in 
dispute  between  them;  that  they  should 
examine  the  testimony  already  taken  and 
filed  in  the  cause,  and  such  other  evidence 
as  either  party  might  produce,  and  decide 
the  case  upon  the  equity  and  rights  of  both 
parties.  It  is  very  apparent  it  was  the  in- 
tention of  the  parties  that  the  merits  of  the 
whole  controversy  should  be  fully  investi- 
gated by  the  arbitrators,  and  settled  upon 
equitable  principles,  unaffected  by  the  judg- 
ment. 


Accordingly  the  bill,  the  answer  of  the 
defendants,  and  all  the  depositions  then 
taken,  were  read  before  the  arbitrators, 
the  appellant  and  appellee  respectively  were 
examined  orally  along  with  other  witnesses 
introduced  by  them.  It  seems  that  the 
fullest  investigation  was  had,  and  upon  the 
whole  case  an  award  was  rendered  declaring* 
that  the  injunction  shall  and  ought  to  be 
dissolved. 

Now  it  is  very  clear  that  the  appellee  has 
obtained  all  that  he  sought  by  his  bill,  a 
new  trial  before  judges  of  his  own  selection, 
and  that  he  was  afforded  ample  opportunity 
of  making  his  defense  upon  the  merits, 
untrammelled  by  technical  rules  of  law. 
The  award  is  regular  on  its  face,  and  no 
complaint  is  made  of  any  partiality,  or  im- 
proper or  illegal  conduct  on  the  part  of  the 
arbitrators.  Surely,  an  award  thus  made, 
cannot  and  ought  not  to  be  set  aside, 

134  except  upon  very  *clear  and  convinc- 
ing grounds.    What  are  the  grounds 

suggested  here?  I  have  looked  carefully 
through  the  record,  and  can  find  nothing 
that  affords  even  a  plausible  pretext  for 
interfering  with  the  decision  of  the  arbitra- 
tors, unless  it  be  the  affidavit  of  L/ester 
McAlexander.  It  is  very  probable  the  decree 
of  the  court  below  was  based  upon  the  facts 
there  stated.  This  affidavit  was  taken 
about  two  months  after  the  award  was  made. 
It  does  not  appear  that  any  notice  was  ever 
given  to  the  appellant  of  the  examination 
of  this  witness.  As  no  objection  seems  to 
have  t>een  made  on  this  ground  in  the  court 
below,  I  suppose  we  must  consider  the  affi- 
davit as  regular,  though  the  form  in  which 
it  appears,  and  is  certified  in  tile  record, 
deprives  it  of  much  of  the  weight  due  to  a 
deposition  regularly  taken. 

The  witness  undertakes  to  repeat  conver- 
sations held  in  his  presence  more  than  three 
years  before.  He  does  not  pretend  that  his 
attention  was  particularly  called  to  what 
was  said.  During  all  this  time  he  keeps 
his  knowledge  carefully-  concealed  from  the 
parties  until  the  controversy  is  about  to  be 
terminated,  and  then  for  some  reason,  and 
in  some  manner  not  explained,  he  contrives 
to  communicate  the  facts  to  the  appellee. 
And  although  much  of  his  testimony,  if 
true,  was  capable  of  confirmation  by  other 
witnesses,  no  attempt  is  made  to  introduce 
them.  His  unsupported  declarations  thus 
made,  constitute  the  sole  ground  for  setting 
aside  the  judgment  and  the  award. 

The  most  that  can  be  said  of  this  evidence 
is  that  it  creates  a  strong  suspicion  of  im- 
proper conduct  on  the  part  of  Adams  in  the 
action  at  law.  But  if  it  be  conceded  that 
it  establishes  fraud  in  procuring  the  judg- 
ment, the  result  would  be  a  new  trial  of  the 
action.     That  result  was  substantially 

135  attained  by  the  submission.     *The  ar- 
bitration   as   effectually   removed  the 

verdict  and  judgment  out  of  the  way,  as 
though  a  new  trial  had  been  directed  by  a 
court  of  equity.  If  the  award  was  fairly 
obtained  we  are  not  authorized  to  set  it 
aside  because  a  judgment  preceding  it  may 
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liave  been  the  result  of  a  fraudulent  com- 
bination. 

The  rules  in  regard  to  the  aettinc^  aside 
verdicts  of  juries  upon  the  ground  of  after- 
discovered  evidence  equally  apply  to  awards. 
These  rules  are  too  familiar  to  require  any 
extended  discussion.  They  were  the  subject 
of  consideration  by  this  court  in  the  case  of 
the  Commonwealth  v.  Read,  22  Gratt.  924. 
The  principle  there  stated,  and  it  is  sus- 
tained by  all  the  authorities,  is  that  after- 
discovered  evidence  in  order  to  a£Pord  a 
proper  ground  for  granting  a  new  trial, 
must  be  material  in  its  object,  and  not 
merely  cumulative  and  corroborative  or  col- 
lateral ;  and  must  be  such  as  ought  to  pro- 
duce, on  another  trial,  an  opposite  result 
on  the  merits. 

As  has  been  already  seen,  a  part  of  the 
matter  stated  in  the  affidavit  relates  to  the 
manner  in  which  the  judgment  was  ob* 
tained.  This  has  already  been  considered 
and  requires  no  further  notice.  The  other 
matters  contained  in  the  affidavit  have  some 
bearing  upon  the  merits  of  the  controversy. 
But  they  are  merely  corroborative  of  the 
evidence  in  the  record,  and  relied  upon 
before  the  arbitrators.  If  these  additional 
facts  had  been  before  them  the  arbitrators 
might  have  arrived  at  a  different  conclusion. 
It  is  impossible  to  say  whether  they  would 
or  not.  We  cannot  affirm  that  a  different 
result  would  or  ought  to  have  been  produced. 
Unless  this  can  be  done,  the  court  is  not, 
upon  any  rule  applicable  to  after-discovered 
evidence,  authorized  to  interfere  with  the 
award. 

But  there  is  a  still  more  decided  objection 
in  the  way.  We  are  not  in  the  pos- 
136  session  of  all  the  testimony  ^before 
the  arbitrators.  It  is  true  that  we 
have  all  the  depositions  taken  before  the 
award  was  made;  but  a  number  of  wit- 
nesses, including  the  parties,  were  orally 
examined.  What  testimony  they  gave,  or 
what  it  proved  or  tended  to  prove,  we  have 
no  means  of  ascertaining.  It  may  be  that 
the  facts  stated  in  the  affidavit  were  the 
subject  of  investigation.  The  appellee  may 
have  oifered  evidence  bearing  on  the  same 
points,  and  the  appellant,  on  the  other 
hand,  may  have  met  such  evidence  by  tes- 
timony of  the  most  satisfactory  character. 
In  Callaghan  v.  Kippers,  7  Leigh  608, 
Judge  Cabell  in  discussing  a  nearly  similar 
proposition,  said,  ^*It  (the  record)  gives  us 
only  the  newly -discovered  evidence,  which, 
if  it  was  the  only  evidence  in  the  case, 
would  show  the  verdict  to  be  wrong.  But 
other  evidence  was  given  to  the  jury,  and 
that  evidence  may  have  justified  the  ver- 
dict, even  if  the  newly-discovered  evidence 
had  also  been  before  the  jury."  This  case 
plainl3'  establishes  the  rule,  that  the  appel- 
late court  will  not  undertake  to  interfere 
with  the  decision  of  the  trying  court  upon 
the  ground  of  after-discovered  evidence, 
unless  it  has  before  it  all  the  evidence  heard 
in  the  latter  court.  The  observance  of  this 
rule  is  necessary  to  prevent  the  granting  of 
new  trials  in  consequence  of  the  discovery 
of  mere  cumulative  facts  and  circumstances 


relating  to  matters   which   may    have  been 
controverted  on  the  former  trial. 

This  doctrine  received  the  unanimous  ap- 
proval of  this  court  in  Markham  v.  Boyd, 
22  Gratt.  548.  It  equally  applies  to  awards 
as  to  verdicts,  and  is  decisive  of  this  casie. 
For  these  reasons  the  decree  of  the  Circuit 
and  County  courts  must  be  reversed,  and 
the  bill  of  complainants  be  dismissed  with 
costs. 

Decree  reversed. 


137  *Nowlin  v.  Reynolds.* 

June  Term,  1874,  Wytbevllle. 

I.  In  1846  N.  sold  a  tract  of  land  to  his  son  C,  who 
was  then  seventeen  years  of  a^e.  received  the  en- 
tire purchase  moDey.  executed  a  deed  or  title  bond 
thereto,  which  was  lost  or  mislaid,  and  never  en- 
tered of  record,  and  delivered  it  to  C.  and  pat 
him  in  possession  of  the  land,  who  immediately 
went  to  work  and  erected  a  dwelling*  house 
thereon,  and  pat  up  other  buildingB.  Soon  after 
this  sale  was  made  toC,  N.  conveyed  this  land  and 
other  property  to  S..  to  secure  certain  debts:  and 
in  1800  the  trustee  sold  the  land  under  the  trust 
deed  to  R..  who  brought  ejectment  airainst  C.  to 
recover  the  land.  On  the  trial,  after  R.  had  in- 
troduced the  said  deeds.  C  proved  the  above  facts, 
and  then  proposed  to  prove  that  he  had  been  in 
actual  adverse  and  peaceable  possession  of  the 
land  for  more  then  twenty  years  before  the  in- 
stitution of  the  suit— Held: 

I.  Adversary  PoAsesslon  — Mere  Intruders.  —  It  is 
clear  that  the  possession  of  a  mere  intruder  on 
the  land  of  another,  without  pretence  or  color 
of  title,  no  matter  how  long  such  possession  may 
continue,  will  not  be  deemed  in  law  adverse  to 
the  title  of  the  true  owner,  and  can  never  ripen 
into  a  g-ood  title. 
a.  Same— PosMeelon  under  Color  of  Title.— But  it  is 
equally  clear,  that  possession  under  color  or 
claim  of  title,  does  amount  to  adverse  possession : 
and  if  held  loufg  enough,  will,  under  our  laws, 
ripen  into  a  rood  title.  And  it  is  not  necessary 
to  constitute  an  adverse  possession,  that  there 
should  be  a  riffhtf ul  title. 
3.  Same— Veudee  Holding  uuder  Bqultable  Title.— 
But  the  holder  and  claimant  of  property,  under 
an  equitable  title  derived  from  a  vendor  or 
grantor,  who  retains  the  legal  title  for  future 
conveyance,  does  not  hold  adversely  but  in  sub- 
ordination to  the  srran tor's  title;  and  no  lentrth 
of  possession  under  such  title  will  ripen  into  a 
leffal  title. 

*For  monoi^r^hlc  note  on  Adversary  PossessleuA. 
«ee  end  of  case. 

Adversary  Possession— Vendee  Holding  under  Equi- 
table Title.— The  rule  laid  down  in  the  principalcase 
that  the  holder  of  property  under  an  equitable  title 
derived  from  a  vendor,  who  retains  the  le^al  title, 
for  future  conveyance  does  not  hold  adversely  to  the 
vendor's  title,  is  affirmed  in  Chapman  v.  Chapman, 
91  Va.  889,  81  S.  E.  Rep.  813,  citinf  the  principal  case, 
and  Clarke  v.  McClure.  10  Oratt  305:  Creigh  v.  Hen- 
son,  10  Oratt.  231.  See  also,  Whitlock  v.  Johnson,  87 
Va.  828,  12  S.  E.  Rep.  614:  Core  v.  Paupel,  24  W.  Va. 
244;  Ketchum  v.  Spurlock,  34  W.  Va.  897,  12  S.  E.  Rep. 
882.  See  general  note  on  "Adversary  Possession"  at 
end  of  case. 
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4.  5«iB«— Qae«tJon»    for  Jury.— Wliether   the  con- 
tract is  executory  or  executed;  whether  the  de- 
fendant or  vendee  claims  title  under  an  absolute 
deed  or  not  is  a  question  of  fact  for  the  jury, 
and  not  of  law  for  the  court. 

138  *5-   Same— Clalmlnff    under     Deed.  — If    the 

claim  of  C.  was  under  a  deed  purporting  to 
convey  the  title  to  the  property,  whether  re- 
corded or  not,  an  exclusive  possession  under 
such  title  is  adverse,  not  only  against  the  srrantor 
himself,  but  airainst  all  the  world. 
6.  The  evidence  should  be  admitted. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Patrick  county,  brought  in 
August  1869  by  Hardin  W.  Reynolds  against 
Christopher  C.  Nowlin,  to  recover  a  tract  of 
sixty-four  acres  of  land  lying  in  that 
county.  On  the  trial,  the  plaintiff,  to  sus- 
tain his  action,  introduced  a  deed  from 
James  Nowlin,  the  father  of  the  defendant, 
to  Samuel  J.  Staples,  bearing  date  the  2d 
day  of  March  1846,  by  which  Nowlin  con- 
veyed  to  Staples  the  tract  of  land  in  contro- 
versy and  several  houses  and  lots  in  the 
town  of  Taylorsville,  and  all  his  personal 
property,  including  slaves,  horses,  cattle, 
hogs,  hides,  saddlery,  farming  utensils, 
and  household  and  kitchen  furniture,  in 
trust  to  secure  the  payment  of  a  number  of 
debts  mentioned  in  the  deed.  And  he  fur- 
ther introduced  a  deed  from  John  E.  Penn, 
who  had  been  substituted  as  trustee  in  the 
place  of  Staples,  to  the  plaintiff,  bearing 
date  the  21st  of  July  1869,  by  which  after 
reciting  the  advertisement  and  sale  of  the 
property  in  pursuance  of  the  provisions  of 
the  trust  deed,  Penn  conveyed  to  the  plain- 
tiff the  tract  of  land  in  controversy. 

The  defendant  then  proved  that  before 
the  execution  of  the  deed  of  trust,  to  wit : 
in  1845  or  1846,  James  Nowlin  bargained 
and  sold  said  tract  of  land  to  the  defendant, 
Christopher  C.  Nowlin,  his  son,  who  was 
then  seventeen  years  of  age,  receiving  the 
entire  purchase  money,  executed  a  deed  or 
title  bond  thereto,  which  was  lost  or  mislaid 
and  never  entered  of  record,  and  delivered 
it  to  the  said  Christopher  C.  Nowlin,  and 
put  him  in  possession  of  the  premises, 

139  who     immediately    *went     to    work, 
erected  a  dwelling-house  thereon,  and 

put  up  other  buildings. 

The  defendant  then  introduced  another 
witness  and  asked  the  question,  whether  or 
not  the  defendant  had  not  been  in  actual, 
adverse  and  peaceable  possession  of  the  land 
in  controversy  for  more  than  twentyyears 
before  the  institution  of  this  suit?  T^o  the 
answering  this  question  the  plaintiff,  by 
counsel,  objected;  and  the  court  sustained 
the  objection ;  holding  that  adversary  pos- 
session without  title  could  be  shown  by  the 
defendant  before  the  execution  of  the  deed 
of  trust  from  Nowlin  to  Staples,  but  not 
afterwards.  To  this  ruling  of  the  court  the 
defendant  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  a  motion  for  a  new  trial, 
which  was  overruled,  and  an  exception 
taken;  but  it  is  unnecessary  to  state  it. 
The   defendant    applied   to   a  judge  of  this 


court    for    a    writ     of    error;    which    was 
awarded. 

Shelton,  for  the  appellant. 

Lybrook,  for  the  appellee. 

BOULDIN,  J.,  delivered   the   opinion    of 
the  court. 

This  case  comes  before  us  on  a  writ  of 
error  to  a  judgment  of  the  Circuit  court  of 
Patrick  county,  in  a  case  of  ejectment. 
Both  parties  claim  under  the  same  person, 
James  Nowlin ;  the  plaintiff  in  ejectment, 
under  a  deed  of  trust  executed  by  said. 
Nowlin  on  2d  of  March,  1846,  and  the  de- 
fendant under  a  sale  by  the  same  party, 
made  prior  to  the  execution  of  the  deed  of 
trust  aforesaid,  accompanied  by  delivery 
of  the  possession  of  the  premises,  payment 
in  full  of  the  purchase  money,  and  the  ex- 
ecution and  delivery  of  a  deed  or  title  bond 
for  the  property,  which  was  mislaid  and 
never  recorded,    and  on  adverse  pos- 

140  session    of   the   property  *under   this 
claim  and  color  of  title  for  more  than 

twenty  years  prior  to  the   institution  of  the 
suit. 

On  the  trial,  the  plaintiff  below  made  out 
a  complete  paper  title  under  James  Nowlin, 
proved  the  value  of  the  rents,  and  rested  his 
case.  The  defendant  then  proved  the  sale 
above  mentioned  as  the  foundation  of  his 
claim  or  title;  and  proved  further,  that 
after  he  had  purchased  and  paid  for  the 
land  in  dispute,  as  above  set  forth,  and  had 
received  a  deed  or  title  bond  therefor,  and 
had  been  put  in  possession  of  the  premises, 
he  ** immediately  went  to  work,  erected  a 
dwelling  house  thereon,  and  put  up  other 
buildings.''  And  then,  in  further  support 
of  his  claim  to  the  land,  he  introduced  a 
witness,  to  prove  that  he  had  been  in  actual 
adverse  and  peaceable  possession  of  the 
premises  in  controversy  for  more  than 
twenty  years  before  the  institution  of  the 
suit;  but  the  court  excluded  the  testimony, 
being  of  opinion  ^'that  adversary  possession 
without  title  could  be  shown  before  the  ex- 
ecution of  the  deed  of  trust  from  Nowlin  to 
Staples,  but  not  afterwards.**  To  this  rul- 
ing of  the  court  the  defendant  below  ex- 
cepted, and  his  bill  of  exceptions  was 
signed  and  sealed  by  the  court.  The  case 
was  then  submitted  to  the  jury,  who  ren- 
dered a  verdict  for  the  plaintiff  below  for 
the  premises  in  controversy,  and  %2S  dam- 
ages. 

The  defendant  below  then  moved  the  court 
to  set  aside  the  verdict  and  award  him  a  new 
trial,  because  the  plaintiff  had  wholly  failed 
to  prove  that  the  defendant  was  or  ever  had 
been  in  possession  of  the  premises  claimed. 
This  motion  was  overruled  by  the  court, 
and  judgment  was  entered  for  the  plaintiff 
below  in  accordance  with  the  verdict;  and, 
thereupon,  the  defendant  below  again  ex- 
cepted. 

To    this    judgment  a    writ    of   error  was 
awarded  by  a  judge  of  this  court,  on  which 
the  case  is  now  before  us. 

141  *It  is  very  clear  that  the  possession 
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of  a  mere  intruder  on  the  land  of  an- 
other, without  pretence  or  color  of  title,  no 
matter  how  long  such  possession  may  con- 
tinue, will  not  be  deemed  in  law  adverse  to 
the  title  of  the  true  owner,  and  can  never 
ripen  into  a  good  title.  But  it  is  equally 
clear,  that  possession  under  color  and  claim 
of  title  does  amount  to  adverse  possession ; 
and  if  held  long  enough  will,  under  our 
laws,  ripen  into  a  good  title;  and  *4t  has 
never  been  considered  as  necessary  to  con- 
stitute an  adverse  possession  that  there 
should  be  a  rightful  title.*'  Adams  on 
Ejectment,  appendix,  p.  552,  and  cases  there 
cited.  *^ Adverse  possession  is  a  possession 
under  color  and  claim  of  title."  Ibid,  p. 
553,  and  cases  cited.  And  it  is  wholly  im- 
material whether  this  claim  of  title  be 
''under  a  good  or  a  bad,  a  legal  or  an  equi- 
table title.'*  Shanks  v.  Lancaster,  5  Gratt. 
510. 

This  latter  proposition  should  be  qualified, 
however,  by  stating  that  the  holder  and 
claimant  of  property  under  an  equitable 
title  derived  from  a  vendor  or  grantor,  who 
retains  the  legal  title  for  future  conveyance, 
does  not  hold  adversely,  but  in  subordination 
to  the  grantor's  title,  and  no  length  of  pos- 
session under  such  title  will  ripen  into  a 
legal  title.  See  opinion  of  this  court  deliv- 
ered by  Judge  Allen,  in  Clarke  v.  McLure, 
10  Gratt.  305,  The  case  is  different,  how- 
ever, when  the  defendant  in  ejectment  or 
vendee  claims  absolute  title  under  a  deed 
purporting  to  convey  title.  In  such  case  he 
enters  and  holds  adversely  to  all  the  world. 
In  the  language  of  Judge  Allen,  in  Clarke 
V.  McL#nre,  he  enters  and  holds  **as  vendee 
of  the  absolute  estate,  and  not  in  subordi- 
nation to  a  title  which  he  supposed  to  be 
extinguished  by  his  own  deed.  The  defend- 
ant  holding   in    his  own   right,   by  a  deed 

which  purported  to  pass  the  legal  title, 
142      there  was  nothing  in  *the  relation  of 

the  parties  which  estopped  him  from 
showing  the  plaintiff  had  no  title  what- 
ever. ' '  Ibid,  p.  312-13.  And  on  same  page, 
commenting  on  the  case  of  The  Society  for 
the  propagation  of  the  Gospel  v.  Clarke,  4 
Peters  R.  480,  Judge  Allen  said:  **The 
court  held  that  the  town  claimed  as  g^ntee 
of  the  state;  that  their  title,  though  de- 
rivative from  and  consistent  with  the  plain- 
tiff's title,  was  a  present  claim  in  fee,  in 
exclusion  of  the  plaintiff's,  and  their  pos- 
session was  adverse.  This,  therefore,  was 
the  ordinary  case  of  a  vendee,  to  whom  a 
deed  has  been  made.  He  claims  through, 
but  recognizes  no  subsisting  title  in  the 
vendor."  And  in  commenting  on  another 
case,  referred  to  in  the  same  opinion.  Brad- 
street  V.  Huntington,  5  Peters  R.  402,  Judge 
Allen  says:  "The  court  held,  that  one  who 
enters  under  a  deed  purporting  to  convey  to 
him  an  estate  in  fee,  claiming  to  be  sole 
and  exclusive  and  absolute  owner  in  fee 
thereof  for  forty  years,  may  be  regarded  as 
holding  adverse  to  all  the  world."  And  the 
judge  goes  on  to  say:  *'In  this  the  same 
principle  is  affirmed  as  in  the  other  cases, 
the  entering  and  holding  was  not  in  subor- 
dination to  a  subsisting   admitted   title   in 


another."  These  principles,  he  says,  are 
entirely  consistent  with  the  principles  es- 
tablished by  this  court  in  the  case  of  Wil- 
liams V.  Snidow,  4  Leigh  14.  **They 
establish  the  rule  as  the  law  of  that  tribu- 
nal, that  a  person  having  complete  legal 
title  and  possession,  or  entering  under  a 
deed  purporting  to  convey  the  legal  title, 
and  holding  the  exclusive  possession,  is 
considered  as  holding  adversely  to  all  the 
world,  including  those  from  whom  his  title 
and  possession  are  derived.  The  entry,  or 
the  holding  in  such  case,  imports  no  recog- 
nition of  a  subsisting  title  in  another,  by 
whose  permission  and  in  subordination  to 
whose  subsisting  and  continuing  title 
the  party    enters    and   holds."      And 

143  *he  attributes  the   same   effect    to    a 
defective   conveyance,    believed  to  be 

good  by  the  parties.  The  continuing  title 
of  the  grantor  is  not  recognized  by  taking 
possession  under  such  a  deed,  ''the  quo 
animo  with  which  he  enters  and  holds  is 
the  same  as  if  the  conveyance  clothed  him 
with  the  complete  title;  and,  therefore, 
such  possession,  so  taken  and  held,  may 
be  adverse  to  the  legal  owner. ' '  When  the 
contract  is  executory,  however,  and  the 
legal  title  is  left  with  the  grantor  for  future 
conveyance,  the  privity  between  the  parties 
forbids  the  idea  of  adverse  holding. 

Whether  the  contract  is  executory  or  ex- 
ecuted, whether  the  defendant  or  vendee 
claims  title  under  an  absolute  deed  or  not, 
is  a  question  of  fact  for  the  jury,  and  not 
of  law  for  the  court.  Adams  on  Ejectment, 
appendix,  p.  600,  and  cases  there  cited. 

Now,  the  proofs  in  this  case  show  that 
prior  to  the  execution  of  the  deed  of  trust 
under  which  the  plaintiff  below  claims  ''the 
said  James  Nowlin  bargained  and  sold  the 
said  tract  of  land  to  his  son,  who  was  then 
seventeen  years  of  age,  received  the  entire 
purchase  money,  executed  a  deed  or  title 
bond  thereto,  which  was  lost  or  mislaid  and 
never  entered  of  record,  and  delivered  it  to 
the  said  Columbus  Nowlin,  and  put  him  in 
the  possession  of  the  premises,  who  imme- 
diately went  to  work,  erected  a  dwelling 
house  thereon  and  put  up  other  buildings." 
The  defendant  below  then  offered  a  witness 
to  prove  that  he  had  been  in  actual,  adverse 
and  peaceable  possession  of  the  land  thus 
acquired,  for  more  than  twenty  years  before 
the  institution  of  the  suit.  The  court  ex- 
cluded this  testimony ;  being  of  opinion,  as 
above  stated,  that  "adversary  possession 
without  title  could  be  shown  by  the  defend- 
ant before  the  execution  of  the  deed  of  trust 
from  Nowlin  to  Staples,  but  not  after- 
wards." 

144  *How  a  possession   conceded  by  the 
court    to    be    adversary    against    the 

father  before  the  execution  by  him  of 
the  deed,  could  cease  to  be  adversary  against 
the  trustee  after  the  execution  of  the  deed 
of  trust,  without  action  or  consent  on  the 
part  of  the  son,  we  are  wholly  at  a  loss  to 
conceive.  It  would  seem  to  be  much  more 
reasonable  to  hold  the  converse  of  the  prop- 
osition to  be  true — that  there  was  no  such 
actual  privity  between  the  son  and  the  trus- 
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tee  as  should  prevent  the  former  from  hold- 
ing adversely  to  the  latter — whilst  as 
between  the  son  and  father  on  the  facts 
proved,  there  might  perhaps,  in  one  aspect 
of  the  case,  be  such  privity.  But,  however 
that  may  be,  and  without  deciding  what 
privitj',  might  exist  between  the  father  and 
son,  or  the  grantee  of  the  father  and  the 
son,  should  the  jury  believe  from  the  testi- 
mony that  the  claim  of  the  son  was  under 
a  title  bond  and  not  a  deed;  it  is  perfectly 
clear  under  the  principles  of  law  above  laid 
down,  that  if  the  claim  was  under  a  deed 
purporting  to  convey  the  title  to  the  prop- 
erty, whether  recorded  or  not  (which  is 
wholly  immaterial  to  its  validity  as  a  deed 
as  between  the  parties),  an  exclusive  pos- 
session under  such  title  is  adverse  not  only 
against  the  grantor  himself,  but  against 
all  the  world.  Whether  the  claim  of  the 
plaintiff  in  error  in  this  case  was  under  a 
deed  or  a  title  bond  was  purely  a  matter  of 
fact  for  the  consideration  of  the  jury.  If 
the  claim  was  under  a  deed,  although  not 
recorded,  the  evidence  of  adversary  posses- 
sion was  clearly  admissible,  and  the  period 
of  the  continuance  of  such  possession  offered 
to  be  proved  was,  under  the  Virginia  statute 
of  limitations,  more  than  sufficient  to  con- 
stitute a  good  title,  and  bar  the  demand  of 
the  defendant  in   error.     By   the   action   of 

the  Circuit  court  the  plaintiff  in  error 
145      was  deprived  of  this  defense,  *and  the 

case,    in   effect,    was  taken  from  the 
jury    and   decided,    both   on   the   facts  and 
the  law,    by   the   court, 
opinion  that   the  Circuit 
judgment  must  therefore 
costs  to  the    plaintiff   in 
set  aside  and  a  new 
cause   remanded   to 


In  this  we  ^re  of 
court  erred.  The 
be  reversed,  with 
error,  the  verdict 
trial  awarded,  and  the 
the  Circuit  court  with 


instructions  on   the   same  or  a  like  state  of 
facts  to  admit  the  excluded  testimony. 

Judgment  reversed. 


ADVERSARY  POSSESSION. 

I.  Generally. 

a.  Wliat  Oonatitutes  Adverse  Possession. 
1.  West  Virginia  Cases. 

II.  Tbe  Essential  Elements  Necessary  to  Perfect 
Title  by  Adverse  Possession. 

a.  Must  Be  an  Ouster  of  the  True  Owner. 

b.  Possession  Most  Be  Actual. 

c.  Must  Be  Notorious  and  Visible. 

d.  Most  Be  Exclusive. 

e.  Must  Be  Ck>ntlnuoa8. 

1.  Effecu  of  Entry  by  True  Owner. 

2.  Several  Possessions  Cannot  Be    Tacked  Un- 

less Tbere  Is  Privity  of  Estate. 

f.  Must  Be  under  Claim  of  Riffht 

1.  Extent  of  Possession  under  Claim  of  Riffht. 

III.  Color  of  Title. 

a.  Defined. 

b.  TiUe  Need  Not  Be  Good. 

c.  Office  of  Color  of  Title. 

d.  Value  ofColor  of  Title. 

e.  Effect  of  Color  of  Title. 

f .  Extent  of  Possession  under  Color  of  Title. 


IV.  ConflictiDff  Grants— Interlocks. 

V.  Claimant's  Possession  Ori^rinally  Consistent  vrith 
True  Owner's  Title. 

a.  Generally. 

b.  What  Is  Necessary  on  Part  of  Claimant. 

c  Adverse  Possession  by  Co-Parcener— What  Is 
Necessary. 
1.  Presumption  of  Disseisin— For  the  Jury. 

d.  Between  Mortcrairor  and  Mort^ra^ee. 

e.  Possession  under  Executory  Contract  of  Sale. 

1.  Purchase  Money  Paid. 

2.  What  Is  Necessary  on  Part  of  Vendee. 

f.  Between  Trustee  and  Cestui  Qtu  Trutt. 
1.  What  Necessary  on  Part  of  Trustee. 

g.  Between  Life  Tenant  and  Remainderman. 

h.  Between  Tenant  and  Landlord— What  Neces- 
sary on  Part  of  Tenant 

i.  Where  Claimant  Has  Acknowledged  Title  of 
Owner— What  Necessary. 

VI.  Other  Matters. 

a.  The  Law  Looks  at  tbe  Intention,  with  Whicb 

Possession  Was  Taken. 

b.  Temput  Regi  Non  OecurrU. 

c.  The  Statute  as  against  Municipal  Corporations. 
1.  West  Virginia  Cases  contra. 

d.  What  Title  True  Owner  Possesses  after  Ad- 
verse Claimant's  Title  Ripens  into  a  Good  Title. 

I.  OBNERALLV. 

s.  What  Constitutes  Adverse  Possession.— To  con- 
stitute an  adverse  possession,  there  must  be  a 
possession  under  claim  of  title:  or  in  reference  to 
conflictinfir  claims,  and  the  statutory  prescriptive 
bar,  it  must  consist  of  an  actual,  exclusive,  con- 
tinued, visible,  notorious,  and  hostile  possession, 
under  a  colorable  claim  of  title.  2  Min.  Inst. 
(4th  Ed.)  578. 

"This  possession,  however,  to  bar  the  plaintiff's 
riffht  of  entry  must  continue,  not  only  through  the 
period  of  statutory  limitation,  but  it  most  be  of  the 
quality  and  character  which  the  law  reauires.  It 
must  be  uninterrupted,  honest  and  adverse.  Such 
possession  for  the  period  prescribed  by  the  statute, 
not  only  gives  a  riffht  of  possession  which  cannot  be 
divested  by  entry,  but  also  fflves  a  riffht  of  entry 
and  of  action,  if  the  party  is  plaintiff,  which  will 
enable  him  to  recover,  even  affainst  the  strouffest 
proof  of  a  title,  which.  Independently  of  such  con- 
tinued adversary  possession,  would  be  a  better 
title.  This  possession  must  be  adverse,  ffrounded 
upon  an  ouster  or  dispossession  of  the  real  owner; 
a  possession  under  claim  of  title,  is  in  reference  to 
confllctiuff  claims  and  the  statutory  prescriptive 
bar;  it  must  consist  of  an  actual,  exclusive,  con- 
tinued, visible,  notorious,  and  hostile  possession 
under  a  colorable  claim  of  title. "  The  court,  in  Hol- 
liuffsworth  V.  Sherman,  81  Va.  071. 

Adversary  possession  must  be  actual,  exclusive, 
open  and  notorious,  accompanied  by  a  bofMjUte  claim 
of  title  affainst  that  of  all  other  persons,  and  it 
must  be  continued  for  the  period  of  the  statutory 
bar.    Creekmur  v.  Creekmur,  75  Va.  481. 

I.  West  Vlfffinia  Cases.— The  elementsof  an  adver- 
sary possession  of  land,  with  reference  to  the  statu- 
tory bar,  are  (I)  It  must  be  under  color  or  claim  of 
title.  If  under  claim  of  title  only,  it  does  not  require 
the  act  of  any  vendor  or  other  party,  but  in  such  case 
the  possession  is  limited  to  the  party's  Inclosure. 
Color  of  title  is  a  deed  or  other  writluff  from  some 
one  which  shows  the  nature  of  the  party's  claim, 
and  defines  its  extent    (2)  The  possession  must  be 
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actnal.  Tbe  land  must  bear  on  aome  part  of  it  per- 
manent, visible,  open  marks  of  bis  ownersbip,  as  by 
occupation,  cultlTatlon.  or  such  like  use  and  enjoy- 
ment, such  as  may  be  seen  by  one  wbo  sees  fit  to 
pass  that  way.  (8)  It  must  be  adverse.  It  must  be 
held  exclusively  for  the  claimant  as  owner,  and 
airainst  all  others.  (4)  It  must  be  bonaJUU,  but  it  is 
not  necessary  that  the  party  should  believe  his 
claim  to  be  a  srood  or  valid  one.  He  may  know  some 
other  one  has  the  better  rifht  It  is  not  necessary 
for  his  claim  to  be  thouirht  rood  in  its  inception,  for 
it  generally  begins  in  and  presupposes  wrong;  but 
it  must  not  be  fraudulent,  nor,  except  in  certain 
cases  well  settled,  involve  any  breach  of  trust  In 
this  state  the  tenant  may  assert  in  some  cases  his 
adverse  colorable  title  against  his  landlord  without 
first  restoring  the  possession,  but  his  possession 
will  not  be  adverse  until  and  unless  notice  of  his 
disclaimer  has  been  distinctly  and  unequivocally 
brought  home  to  the  landlord;  and,  having  entered 
under  his  landlord's  title,  he  cannot  dispute  it,  in 
the  sense  of  putting  him  to  the  proof  of  title.  But, 
being  liable  to  great  abuse,  in  such  case  it  will  be 
subjected  to  rigid  scrutiny,— a  great  strictness  of 
proof.  (5)  Such  possession  must  be  continuous  and 
uninterrupted  for  (10  years  by  our  law)  the  period 
prescribed  by  the  statute,—" continuous,"  in  the 
sense  of  not  being  abandoned  by  himself;  "uninter- 
rupted," in  the  sense  of  not  being  effectively  broken 
by  another.  Swann  v.  Young,  98  W.  Va.  57,  14  S.  E. 
Rep.  420. 

U.  THBBSSENTIALBLEnBNTSNBCeSSARYTO 

PBRPBCT  TITLE  BY  ADVERSE  POSSESSION. 

m.  Must  Be  ma  Ouster  of  the  Tme  Owner.— There 
must  be  an  entry  that  will  amount  to  an  ouster  of 
the  true  owner.  Creekmur  v.  Creekmur,  75  Va.  480; 
Core  V.  Faupel,  24  W.  Va.  288. 

b.  P«Mses0lO0  Must  Be  Actaal.— The  possession  of 
the  demandant  must  be  actual.  Dawson  v.  Watkins, 
2  Rob.  280;  Turpin  v.  Saunders,  82  Gratt.  27;  Pasley 
V.  English.  5  Gratt.  141;  Anderson  v.  Harvey's  Heirs, 
10  Gratt  886;  Ck>re  v.  Faupel.  24  W.  Va.  289. 

Survtying  Land  Not  Enough.— The  demandant  in  a 
writ  of  right  claims  the  land  (of  which  the  tenant  is 
In  possession)  under  a  patent  bearing  date  the  17th 
of  June  1786,  and  the  tenant  disproves  the  construct- 
ive seisin  of  the  demandant,  by  showing  a  patent 
for  a  large  tract  embracing  the  same  land,  which 
issued  as  early  as  the  first  of  December  1778.  Where- 
upon the  demandant,  to  establish  a  seisin  in  deed 
by  a  pedis  jHfsUio,  proves  that  the  patentee  under 
whom  he  claims  came,  in  1824  or  182S,  to  the  county 
In  which  the  land  lies,  and  employed  an  agent  to 
enter  upon  and  survey  the  said  land  and  various 
other  tracts  in  the  same  county;  that  the  said 
agent  procured  a  surveyor  and  chain  carriers 
immediately  thereafter,  who  went  upon  the  land  in 
question,  and  surveyed  and  remarked  the  same  for 
the  patentee.  Held,  these  facts  are  not  sufllcient  to 
authorize  a  jury  to  find  a  seisin  in  the  demandant 
Dawson  v.  Watkins,  2  Rob.  2S0. 

Pact  That  Clalnanr*  Cattle  Wander  over  Land  Not 
Enough.— The  mere  fact  that  herds  of  cattle  wander 
over  wild  and  uncultivated  lands  do  not  constitute 
adversary  possession  in  favor  of  the  owner  of  such 
cattle.    Turpin  v.  Saunders,  82  Gratt  27. 

Clalmante  Cutting  Timber  Not  Enough.— A  tempo- 
rary possession  of  land  by  cutting  and  sawing  timber 
upon  It  is  not  such  an  adversary  possession  as  will 
give  title.  Pasley  v.  English,  5  Gratt  141 ;  Anderson 
V.  Harvey,  10  Gratt  886. 


Usual  nodes  of  Actual  Possetsioa.— The  most  usual 
mode  of  actual  possession  is  by  occupancy,  use  or 
enjoyment  residence,  cultivation,  enclosure  and 
Improvement    Core  v.  Faupel,  24  W.  Va.  280. 

Wild  and  Uncultivated  Lands  Not  Subfects  off  Adver- 
sary Possession— Must  Be  a  Change  of  Their  Condi* 

tlon.— Wild  and  uncultivated  lands  cannot  be  the 
subject  of  adversary  possession  whilst  they  remain 
completely  in  a  state  of  nature.  A  change  in  their 
condition,  to  some  extent  is  essential:  without  such 
change,  accomplished  or  in  progress,  there  can  be 
no  occupation,  use  or  enjoyment  Evidence  short  of 
this  may  prove  an  adversary  claim,  but  cannot 
establish  an  adversary  possession.  Turpin  v.  Saun- 
ders, 82  Gratt  88. 

While  patent  lands  remain  uncleared,  or  in  a  state 
of  nature,  they  are  not  susceptible  of  adversary 
possession  against  the  elder  patentee,  unless  by  acts 
of  ownership  effecting  a  change  in  their  condition. 
Koiner  v.  Rankin's  Heirs,  11  Gratt  420. 

c.  Must  Be  Notorious  and  Visible.— The  ground  upon 
which  an  adversary  title  is  established  is  tbe  sup- 
posed laches  of  the  true  owner.  The  possession  of 
the  adverse  claimant  must  not  only  be  with  claim  of 
title,  but  must  be  visible,  and  of  such  notoriety  that 
the  true  owner  may  be  presumed  to  know  of  it 
Turpin  V.  Saunders,  82  Gratt  88;  Core  v.  Faupel.  24 
W.  Va.  230;  HoUingsworth  v.  Sherman.  81  Va.  871. 

Secret  Lease  Taken  by  Tenant.— If  a  tenant  takes  a 
secret  lease  or  conveyance  for  the  land  from  a  third 
party,  claiming  to  be  the  owner,  without  the  knowl- 
edge of  his  landlord,  the  character  of  his  possession 
will  not  be  changed.  Voss  v.  King.  88  W.  Va.  286. 10 
S.  E.  Rep.  402. 

d.  HujtBe  Exclusive.— Adverse  possession  in  any 
case,  in  order  to  effect  an  ouster  of  the  owner,  must 
in  its  nature  possess  such  notoriety,  that  the  owner 
may  be  presumed  to  have  notice  of  it  and  of  its  ex- 
tent It  must  be  open,  visible  and  exclusive.  Core 
V.  Faupel,  24  W.  Va.  280;  HoUingsworth  v.  Sherman. 
81  Va.  871. 

e.  Must  Be  Continuous.— In  an  action  of  ejectment, 
where  the  defendants  rely  upon  their  adversary 
possession  of  the  premises,  they  must  show  not  only 
entry,  but  they  must  show  that  their  possession  has 
been  continuous  during  a  period  necessary  to  give 
title  under  the  statute  of  limitations.  A  break  in 
the  possession  restores  the  seisin  of  the  true  owner. 
Stonestreet  v.  Doyle,  75  Va.  86d. 

If  the  tenant  or  those  under  whom  he  claims,  have 
abandoned  their  possession  within  the  25  years,  the 
statute  of  limitations  is  no  bar  to  the  demandants' 
title  under  his  elder  patent  Taylor's  Devisees  v. 
Burnsldes,  1  Gratt  106. 

An  adverse  possession  must  be  continuous  and 
uninterrupted.  There  can  be  no  constructive  pos- 
session against  the  owner.  When  there  is  no  actual 
possession,  the  law  ascribes  the  possession  to  the 
owner.  Consequently,  if  at  any  time  during  the 
statutory  period  the  adverse  claimant  does  not  con- 
tinue in  the  possession,  so  that  he  may  be  sued  as  a 
trespasser,  he  cannot  protect  his  claim  by  the  stat- 
ute of  limitations.    Core  v.  Faupel.  24  W.  Va.  288. 

I.  Effects  of  Entry  by  True  Owner.— The  tenant  can- 
not sustain  his  defence  of  continued  adversary 
possession,  so  as  to  make  the  statute  a  bar,  if  the 
demandants,  or  those  under  whom  they  claim,  have 
within  the  period  of  25  years  before  bringing  the 
action,  entered  upon  the  land  in  controversy,  and 
taken  actual  possession  thereof,  by  residence,  im- 
provement,  cultivation,  or  other  open,  notorious 
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and  babitual  acts  of  ownership.  Taylor's  De\isees 
T.  Bumsides,  1  Gratt  166. 

3.  Several  Possessions  Cannot  Be  Tacked  Unless 
There  Is  Privity  off  Estate.— Tbe  court.  In  HoUinsrs- 
worth  V.  Sberman,  81  Va.  674,  says:  "It  Is,  indeed,  a 
principle  well  established  tbat  wbere  several 
persons  enter  on  land  in  succession,  the  several 
possessions  cannot  be  tacked,  so  as  to  make  a 
continuity  of  possession,  unless  there  is  a  privity  of 
estate,  or  the  several  estates  are  connected. 

"Whenever  one  quits  the  possession,  tbe  seisin  of 
the  true  owner  is  restored,  and  an  entry  afterwards 
by  another  wrongfully  constitutes  a  new  disseisin. 
The  continuity  of  possession  havlnff  been  broken 
before  tbe  expiration  of  tbe  period  of  time  limited 
by  the  statute  of  limitations,  an  entry  within  the 
time  destroys  the  efficacy  of  all  prior  possession,  so 
that  to  ffaln  a  title  under  the  statute,  a  new  adverse 
possession  for  tbe  time  limited  is  required.  The 
tenant  cannot  sustain  his  defence  of  continued 
adversary  possession  if,  within  the  period  of  limita- 
tion, the  premises  have  been  abandoned  by  him  or 
those  under  whom  be  claims."  Citinfir  Taylor's 
Devisees  v.  Bumsides,  1  Oratt.  208-210;  Overton's 
Heirs  V.  Davlsson,  1  Gratt.  223;  Koiner  v.  Rankin's 
Heirs,  11  Gratt.  427;  Cline's  Heirs  v.  Catron,  22  Gratt. 
378;  Dawson  v.  Watkins,  2  Rob.  260.  1  Lom.  Diff.  797. 

ff.  Must  Be  under  Claim  off  RIffht.— A  mere  naked 
possession,  without  a  claim  of  rifirht,  no  matter  how 
lonsr,  never  ripens  into  a  ffood  title,  but  is  regarded 
as  beiuff  held  for  tbe  benefit  of  tbe  true  owners. 
Creekmur  v.  Creekmur,  76  Va.  431. 

Mere  Holding  Over.— "Adverse  possession  is  not  the 
mere  holding  over  affainst  the  will  of  the  party  from 
whom  you  obtain  possession.  It  is  the  holding  by 
claim  of  title  adverse  to  another's  title,  that  consti- 
tutes adverse  possession."  The  court,  by  Tuckbb, 
P..  in  Williams  v.  Snidow,  4  Leiffh  20,  cited  in  Chap- 
man V.  Chapman,  91  Va.  400,  21  S.  E.  Rep.  818. 

It  is  clear  that  the  possession  of  a  mere  Intruder 
on  the  land  of  another,  without  pretence  or  color  of 
title,  no  matter  how  long  such  possession  may  con- 
tinue, win  not  be  deemed  in  law  adverse  to  tbe  title 
of  the  true  owner,  and  can  never  ripen  into  a  srood 
title.    Nowlin  v.  Reynolds,  25  Gratt  137. 

"Such  is  the  possession  necessary  to  avail  asralnst 
the  constructive  seisin  of  the  prior  patentee.  The 
mere  entry  by  him  or  his  asrent  is  not  enouffh.  It 
is  not  necessary  that  tbe  land  should  be  enclosed  or 
built  upon,  but  tbe  entry  must  be  made  under  a 
claim  of  title,  with  the  intention  of  taking:  posses- 
sion, and  being*  accompanied  with  such  visible  acts 
of  ownership  as  from  their  nature  indicate  a  noto- 
rious claim  of  property  in  tbe  land.  The  character 
of  the  acts  necessary  to  five  to  the  party  the  seisin 
required,  varies  with  the  situation  of  the  land  and 
the  condition  of  the  country."  Hoilinsrs worth  v. 
Sberman,  81  Va.  671. 

"Tbe  question  in  cases  of  adverse  possession  is  not 
whether  the  claim  asserted  is  ffood  or  bad,  but 
whether  there  has  been  a  hostile  claim  of  title  and 
continuous  possession  under  it  for  tbe  statutory 
period.  Neither  is  it  necessary  tbat  such  hostile 
claim  should  be  under  color  of  title,  that  is  under  a 
deed  or  other  writing"."  The  court.  In  Va.,  etc.,  R. 
Co.  V.  Barbour,  97  Va.  118,  120.  33  S.  E.  Rep.  554.  In 
this  case  the  disseisor  did  not  have  a  scintilla  of 
title,  when  be  ousted  tbe  plaintiffs. 

I.  Extent  of  Possession  under  Claim  of  Riff ht.— If  a 
party  enter,  not  under  any  deed  or  written  title,  but 
merely  assumes  possession  with  a  claim  of  rlg-ht, 
his  ouster  of  his  predecessor,  and  his  own  subse- 


quent possession  extends  no  farther  than  what  he 
occupies,  cultivates,  encloses,  or  otherwise  excludes 
the  owner  from.  HoUing^worth  v.  Sherman,  81  Va. 
673. 

Wbere  the  adverse  possession  is  not  under  color 
of  title,  but  under  a  mere  claim  of  right,  the  posses- 
sion of  the  claimant  is  confined  to  his  actual  incloa- 
ure.  Va.,  etc.,  R.  Co.  v.  Barbour.  97  Va.  118,  S3  S.  £. 
Rep.  554:  Sulphur  Mines  Co.  v.  Thompson's  Heirs,  93 
Va.  293,  25  S.  £.  Rep.  232. 

III.  COLOR  OP  TITLE. 

a.  Defined.— Color  of  title,  for  the  purpose  of 
adverse  possession  under  the  statute  of  limitations 
as  to  land,  is  that  which  has  the  semblance  or 
appearance  of  title,  leffal  or  equitable,  but  which  Is 
in  fact  no  title.  Any  written  instrument,  however 
defective  or  imperfect,  no  matter  from  what  cause 
invalid,  purportin^r  to  pass  or  convey  title  to  land, 
which  defines  tbe  extent  of  the  claim  under  it,  is 
color  of  title.  Swann  v.  Thayer,  96  W.  Va.  46, 14  S.  E. 
Rep.  423. 

b.  Title  Need  Not  Be  Qood.— A  deed  purporting  to  con- 
vey land  in  fee  under  a  void  sale,  made  under  a  deed 
of  trust,  by  a  trustee  having  no  leg^al  authority, 
gives  color  of  title.  Swann  v.  Thayer,  86  W.  Va.  46, 
14  S.  E.  Rep.  423. 

A  court  of  equity  without  Jurisdiction  pronounces 
a  decree  for  the  sale  of  a  certain  parcel  of  land,  and 
appoints  commissioners,  with  directions  to  make  tlie 
sale.  They  sell  the  land;  the  court  confirms  the 
sale,  and  appoints  the  commissioners  to  convey  the 
land  to  the  purchaser  on  payment  of  the  purchase 
money.  The  purchase  money  is  paid,  and  the  com- 
missioners make  to  the  purchaser  a  deed  purportlas' 
to  convey  the  land  in  fee.  Such  deed  beinsr  proved 
constitutes  color  of  title.  Mullan's  Adm'r  v.  Carper, 
37  W.  Va.  215, 16  S.  E.  Rep.  537. 

It  is  immaterial  whether  an  adversary  possession 
under  a  claim  of  title  be  under  a  good  or  a  bad,  a 
leffal  or  an  equitable,  title.  Shanks  v.  Lancaster,  5 
Gratt  110. 

Any  written  instrument,  however  defective  or 
imperfect,  and  no  matter  from  what  cause  invalid, 
purporting  to  sell,  transfer,  or  convey  title  to  land, 
which  shows  the  nature  and  extent  of  the  party's 
claim,  constitutes  "color  of  title,"  within  the  mean- 
ing of  th  e  law  of  adverse  possession.  MuUan  's  Ad  m  'r 
V.  Carper,  37  W.  Va.  215, 16  S.  E.  Rep.  527. 

A  creditor  secured  by  a  deed  of  trust  purchases 
the  land  at  a  void  sale  under  such  deed,  and  the 
trustee  makes  him  a  deed  purporting  to  convey  it  In 
fee,  and  such  purcha'ser  afterwards  by  deed  conveys 
the  land  in  fee  to  another,  and  such  purchaser  and 
his  alienee  hold  actual  possession,  claiming'  the  land 
in  their  own  rig'bt.  for  the  period  of  the  statute  of 
limitations.  Such  possession  gives  title,  and  bars 
the  right  of  tbe  grantor  in  such  deed  of  trust,  and 
he  cannot  maintain  a  bill  to  redeem  and  recover  tbe 
land.  Swann  v.  Thayer,  36  W.  Va.  46,  14  S.  E.  Rep. 
423. 

c  Office  off  Color  of  Title.— The  principal  office  of  a 
claim  or  color  of  title  is  to  define  tbe  boundaries  and 
fix  the  extent  of  tbe  adverse  holding.  If  it  is  a  mere 
claim  of  title,  the  adverse  holding  will  be  limited  to 
the  actual  enclosure  of  the  claimant  But  if  It  is  a 
deed  or  other  paper-title,  and  the  possession  is 
exclusive,  it  will  be  reg-arded  as  co-extensive  with 
tbe  boundaries  contained  in  such  deed  or  paper. 
The  color  of  title,  however,  may  be  good  or  bad, 
lefiral  or  equitable.    Core  v.  Faupel,  24  W.  Va.  239. 

d.  Value  of  Color  of  Title.— The  deed  or  instrument 
which  is  relied  on  to  give  color  of  title  must  seem  to 
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define  specifically  the  l^ouzidaiies  of  his  claim. 
Where  a  disseisor  enters  upon  and  cultivates  part 
of  a  tract,  he  does  not  thereby  hold  possession  of  the 
whole  tract  constructively,  unless  this  entry  was  by 
color  of  title  by  specific  boundaries  to  the  whole 
tract  Color  of  title  is  valuable  only  so  far  as  it 
indicates  the  extent  of  the  disseisor's  claim.  Blakey 
V.  Morris.  89  Va.  730. 17  S.  E.  Rep.  19& 

e.  Effect  of  Color  of  Title.— The  effect  of  color  of 
title  is  to  fix  the  character  of  the  occupant's  posses- 
sion, and  define  its  extent  and  limits.  As  a  general 
rule,  the  possession  of  one  who  has  a  colorable  title, 
is  co-extensive  with  the  boundaries  of  the  instru- 
ment under  which  he  claims,  in  the  absence  of  any 
actual  possesEion  by  the  true  owner;  whereas  the 
possession  of  one  entering  and  holdinff  under  a  mere 
claim  of  title  is  confined  to  the  land  in  his  actual 
occupation.    Creetanur  v.  Creekmur,  76  Va.  481. 

f.  Bxtent  of  PotJossloii  under  Color  of  Title.— If  he 
enter  under  the  color  of  title  by  deed  or  other  writ- 
Injr,  the  law  holds  that  he  acquires  possession,  to  the 
extent  of  the  boundaries  contained  in  the  writiniT' 
Hollinffsworth  ▼.  Sherman,  81  Va.  078. 

IV.  CONPUCTINO  ORANTS-llSTBRLOCKS. 

If  neither  party  have  actual  possession  of  any 
part  of  his  ffrant,  the  elder  seisin  in  law  will  prevail. 
See  Koiner  v.  Rankin's  Heirs,  11  Gratt  497;  Cline's 
Seirs  V.  Catron,  82  Gratt  898. 

If  senior  patentee  is  not  in  actual  possession  of 
any  part  of  his  grant  and  junior  patentee  is  in 
possession  of  part  of  his,  but  outside  of  the  interlock, 
there  is  no  constructive  possession  of  the  interlock 
on  the  part  of  either,  since  there  is  no  actual  posses- 
sion thereof,  and  hence  the  elder  seisin  in  law  of 
the  senior  patentee  a^rain  prevails.  See  Koiner  v. 
BanUn's  Heirs.  11  Gratt  487;  Cline's  Heirs  v.  Catron, 
SS  Gratt  882:  Turpin  v.  Saunders.  88  Gratt  87-89. 

If  senior  patentee  has  actual  possession  of  any 
part  of  the  interlock,  he  will  then  have  constructive 
possession  of  all  not  in  actual  adverse  possession  of 
j  unior  patentee.  As  to  so  much  of  the  in  ter lock  as  is 
in  the  actual  possession  of  neither,  the  superior  con- 
stmctive  possession  of  the  senior  will  prevail  over 
the  mere  seisin  in  law,  or  the  inferior  constructive 
possession,  of  the  junior.  See  Overton's  Heirs  v. 
Davisson,  1  Gratt  834;  Koiner  v.  Rankin's  Heirs,  11 
Oratt  427;  Cline's  Heirs  v.  Catron.  28  Gratt  382; 
Turpin  V.  Saunders.  88  Gratt  87-89;  Sulphur  Mines 
Co.  V.  Thompson's  Heirs,  98  Va.  298,  25  S.  E.  Rep.  282. 

If  the  junior  patentee  has  actual  possession  of 
part  of  the  interlock,  and  senior  patentee  has  pos- 
session of  no  part  of  his  grant  the  junior  has  a  con- 
structive possession  of  the  interlock,  while  the 
senior  has  a  mere  seisin  in  law.  The  constructive 
possession  of  the  junior  will  prevail  as  to  the  whole 
interlock.  See  Taylor  v.  Burnsldes,  1  Gratt  196; 
Overton's  Heirs  v.  Davlsson,  I  Gratt  284;  Turpin  v. 
Saunders,  88  Gratt  87-89;  Andrews  v.  Roseland.  etc.. 
Co.,  89  Va.  398,  16  S.  E.  Rep.  262. 

"If  senior  patentee  should  enter  upon  his  grant 
outside  of  the  interlock,  after  entry  thereon  by 
junior  patentee,  but  before  the  statute  of  limita- 
tions has  barred  his  claim  to  any  part  of  the  grant 
the  senior's  seisin  in  law  of  the  interlock  is  not 
thereby  turned  into  a  constructive  possession,  for 
he  has  no  actual  possession  of  the  land  in  dispute. 
Hence  the  constructive  possession  of  the  junior 
grantee  will  prevail  over  the  mere  seisin  in  law  of 
the  senior,  and  this  constructive  possession  will 
extend  to  the  whole  interlock.  See  Stull  v.  Rich 
Patch  Iron  Co.,  92  Va.  258, 88  S.  E.  Rep.  298."    Extract 


from  article  on  "Adversary   Possession,"  by  Mr. 
Raleigh  C.  Minor,  3  Va.  Law  Reg.  845. 

QHcre:-"When  the  true  title  holder  is  in  actual 
possession  of  a  part  of  his  grant  but  outside  of  the 
interlock,  at  the  time  of  the  entry  of  the  colorable 
title  holder,  does  the  latter,  by  an  actual  possession 
of  a  small  part  of  the  interlock,  gain  a  prescriptive 
title  to  his  pedit  posUio  only,  or  to  all  of  the  land 
within  the  interlock?"  This  is  what  is  known  as 
the  "Open  Question,"  in  Virginia.  Several  very 
interesting  articles  on  this  question  have  appeared 
in  the  Virginia  Law  Register.  8  Va.  Law  Reg.  768: 
8  Va.  Law  Reg.  848;  4  Va.  Law  Reg.  1 ;  4  Va,  Law 
Reg.  8;  4  Va.  Law  Reg.  188:  6  Va.  Law  Reg.  810. 

CislniMit  Mast  Hove  Actual  Possession  of  5oine 
Part  of  Land  In  Controversy.— To  protect  himself 
under  the  statute  of  limitations,  the  claim  must 
show  continued  adversary  possession  for  the  time 
of  limitation  of  some  part  of  the  land  in  contro- 
versy. Actual  possession  of  a  part  of  his  land  out- 
side of  the  boundaries  of  the  demandant's  elder 
patent  is  not  sufficient.  Koiner  v.  Rankin's  Heirs, 
11  Gratt  4aa 

C  is  in  possession  of  a  tract  of  land  under  a  settle- 
ment in  1771,  the  settlement  right  confirmed  to  him 
by  the  commissioners  of  the  district  in  September 
1782,  and  which  was  surveyed  in  April  1788,  and  he 
lives  upon  and  cultivated  a  part  of  the  land,  and 
obtains  a  patent  for  It  in  March  1799.  In  July  1796, 
W  obtains  a  patent  for  a  tract  of  land,  which  covers 
a  part  of  the  tract  held  by  C;  but  C's  cleared  land  is 
outside  of  the  interlock,  which  is  in  forest:  Wnot 
knowing  that  his  patent  covers  any  part  of  the  land 
held  by  C  under  his  settlement  right  Held,  the 
actual  possession  by  C  outside  of  the  interlock,  does 
not  constitute  an  adversary  possession  by  C,  of  the 
land  within  the  interlock,  so  as  to  require  W  to 
enter  upon  ajid  take  actual  possession  of  it,  in  order 
to  give  him  possession  under  his  patent  Cline's 
Heirs  V.  Catron.  22  Gratt  878. 

Actual  PosflOMlon  of  Junior  Patentee  Will  Prevail 
over  the  Blder*s Constructive  Possession.— The  bound- 
aries of  two  coterminous  owners  of  land  interlock ; 
and  the  party  claiming  under  the  elder  patent, 
enters  upon  his  land  outside  the  Interlock,  and  cul- 
tivates and  improves  it  holding  continued  posses- 
sion thereof.  The  party  claiming  under  the  junior 
patent  enters  on  his  land  outside  the  interlock,  and 
clears  and  improves  It  and  lives  upon  It  the  land  in 
the  Interlock  being  uncleared:  and  he  exercises 
such  continued  acts  of  ownership  over  the  whole 
land  lying  within  the  Interlock  as  constitutes  an 
adversary  possession  thereof,  though  but  a  part  of 
it  is  cleared  and  enclosed ;  and  after  thus  living  on 
his  land  and  acting  for  upwards  of  five  years,  he 
dies  in  possession,  and  his  heirs  continue  to  hold 
possession,  and  claim  and  exercise  like  acts  of  own- 
ership over  the  land  within  the  interlock.  Held, 
the  possession  of  the  heirs  is  not  limited  to  their 
inclosure.    KIncheloe  v.  Tracewells,  11  Gratt  687. 

Constructive  Possession  of  Elder  Patentee  Cannot 
Prevail  over  Actual  Possession  of  the  Junior.— The 
entry  of  the  demandant  or  those  under  whom  he 
claims  upon  and  possession  of  the  land  within  his 
elder  grant  not  embraced  by  the  junior  grant  of 
tile  claimant,  cannot  oust  the  claimant  If  at  the 
time  of  the  entry  of  the  demandant  the  claimant 
had  actual  possession  of  the  land  embraced  by  his 
grant    Taylor  v.  Burnsldes,  1  Gratt.  166. 

Actual  Possession  by  Claimant  Necessary— Oenerally. 
—If  the  tenant  In  a  writ  of  right  would  protect  him- 
self by  the  plea  of  the  sutute  of  limitations,  he  must 
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show  that  he  entered  on  the  land  In  controversy, 
clalminfiT  the  same  under  his  junior  srrant.  when  the 
demandants  had  not  actual  possession  thereof, 
under  their  elder  patent:  and  took,  and  held  actual 
possession  thereof  by  residence.  Improvement,  cul. 
tlvatlon,  or  other  open,  notorious  and  habitual  acts 
of  ownership;  and  so  continued  the  same,  under 
his  said  claim,  for  more  than  twenty-five  years 
before  the  commencement  of  the  demandants*  suit 
Taylor  v.  Burnsides,  1  Gratt  16fi. 

ActttAl  Possession  of  P«rt  Only  by  Jaalor  P«teatee, 
Can  Not  Prevail  over  Elder's  Constrictive  Poseesslon.— 
If  the  older  patentee,  at  the  time  of  such  entry  of  the 
younsrer  patentee,  is  in  the  actual  possession  of  any 
partof  the  land  in  controversy,  then  that  the  Junior 
patentee  can  srain  no  adversary  possession,  beyond 
the  limits  of  his  mere  enclosure,  without  an  actual 
ouster  of  the  older  patentee,  from  the  whole  of  the 
land  in  controversy.  Overton's  Heirs  v.  Davidson, 
1  Gratt  224. 

Constructive  Possession  of  Junior  Patentee  Prevails 
over  Elder's  Seisin  In  Law.— "Where  the  land  in  con- 
troversy is  embraced  by  conflictinsr  srrants  from  the 
commonwealth,  to  different  persons,  and  the  junior 
patentee  enters  thereupon,  and  takes  and  holds 
actual  possession  of  any  part  thereof,  claiminsr  title 
to  the  whole  under  his  firrant  that  such  adversary 
possession  of  part  of  the  land  in  controversy  is  an 
adversary  possession  of  the  whole,  to  the  extent  of 
the  limits  of  the  younsrer  patent;  and  to  that  extent 
is  an  ouster  of  the  seisin  or  possession  of  the  older 
patentee,  if  the  latter  has  had  no  actual  possession 
of  any  part  of  the  land  within  the  limits  of  his 
ffrant"    Overton's  Heirs  v.  Davisson.  1  Gratt  22i. 

V.  CLAIMANT'S  PO&SBSSION  ORIOINALLY   CON- 
SISTENT WITH  TRUE  OWNER'S  TITLE. 

a.  Qenerally.— No  length  of  possession  will  war- 
rant a  presumption  of  title,  when  the  orlfirln  of  the 
possession  is  shown  to  be  consistent  with  the  title  of 
the  orlfirlnal  owner.    2  Min.  Inst  (4th  Ed.)  679. 

A  person  livinff  with  tenant  and  helplnsr  to  pay 
the  rent,  admits  the  title  of  the  landlord,  and  can 
acquire  no  title  by  adverse  possession,  asrainst  the 
landlord.  Hodfirkln  v.  McVeiffh,  86  Va.  751,  10  S.  £. 
Rep.  106&. 

In  May  1816  A  conveys  to  S  a  trsTct  of  land  in  trust 
to  secure  a  debt  to  C,  which  is  duly  recorded  on  the 
same  day ;  and  in  October  of  the  same  year  he  exe- 
cutes to  H  a  title  bond  for  a  part  of  the  land;  and  H 
immediately  enters  into  possession  cultivatinsr  and 
farminff.  and  claiming  It  under  said  bond,  and  con. 
tinues  thus  to  hold  possession.  A  ■  durinsr  his  life- 
time and  his  family  since  havinff  resided  on  the 
residue  of  the  tract  In  1827  the  trustee  S  sells 
under  the  trust  and  conveys  the  land  to  C  the  pur- 
chaser. In  1848  the  heirs  of  C  brinir  ejectment 
against  H  for  the  land  in  his  possession,  and  there 
is  a  special  verdict  which  does  not  find  an  ouster  or 
disclaimer  by  H.  Held,  that  the  possession  of  A 
after  the  deed,  was  as  tenant  by  sufferance,  and 
that  the  possession  by  H  after  his  entry,  was  of  the 
same  character;  and  therefore  the  statute  of  limi- 
tations is  no  bar  to  the  action.  Creisrh's  Heirs  v. 
Henson,  10  Gratt  281. 

b.  What  Is  Necessary  on  Part  of  Claimant— Says 
the  court  in  Hulvey  v.  Hulvey,  92  Va.  186,  23  S.  E. 
Rep.  288:  **In  questions  of  adverse  possession  a 
hiffher  desrree  of  proof  is  required  in  those  cases  in 
which  the  possession  was  besrun  in  privity  wij^h  the 
opposinfiT  claimant  than  in  cases  where  no  such 
relation   existed.    Where  possession  is  originally 


taken  and  held  in  subserviency  to,  or  In  privity 
with,  the  title  of  the  adverse  claimant  a  clear,  posi- 
tive, and  continued  disclaimer  and  disavowal  of  the 
title,  and  an  assertion  of  an  adverse  ri^^ht  brought 
home  to  the  adverse  claimant  are  indispensable 
before  any  foundation  can  be  laid  for  the  operation 
of  the  statute  of  limitations.  If  this  were  not  so, 
the  greatest  injustice  mi^rht  be  done.  Without  such 
knowledge,  the  adverse  claimant  has  the  risrht  to 
rely  upon  the  fiduciary  relations  under  which  the 
possession  was  originally  taken  and  held. 

"In  such  cases  the  statute  of  limitations  does  not 
befirln  to  run  until  the  possession,  before  consistent 
with  the  title  of  the  adverse  claimant  becomes 
tortious  and  wrongful  by  the  disloyal  acts  of  the 
party  in  possession,  which  must  be  so  open,  notori- 
ous, and  continued  as  will  fully  and  clearly  show 
the  chanffed  character  of  his  possession,  and  knowl- 
ed£^e  of  such  chansre  on  the  part  of  the  adverse 
claimant"  Citinfir  Stonestreet  v.  Doyle,  75  Va.  356; 
Pillow  V.  Southwest  Virgrlnia  Imp.  Co.,  92  Va.  144,  23 
S.  E.  Rep.  32. 

A  deed  of  trust,  which  Is  duly  recorded,  provides 
for  the  coatinued  possession  of  the  grantor,  and  for 
his  takluff  the  rents  and  profits  of  the  property 
until  the  creditor  should  direct  a  sale  after  demand 
of  payment  The  possession  of  the  grantor  and 
purchasers  from  and  under  him  cannot  be  adver- 
sary to  the  title  of  the  trustee  or  prejudicial  to  the 
rights  of  the  trust  creditor  unless  it  becomes  actu- 
ally adverse  and  hostile  by  acts  of  disclaimer  open 
and  notorious  brought  to  the  knowledge  of  such 
creditor  or  his  trustee.  Bowie  v.  Poor  School 
Society  of  Westmoreland,  75  Va.  800. 

c.  Adverse  Possession  by  Co-Parcener— What  Is 
Necessary.— An  actual  ouster  of  one  tenant  in  com- 
mon cannot  be  presumed,  except  where  the  posses- 
sion has  become  tortious  and  wrongful  by  the 
disloyal  acts  of  the  co-tenant  which  must  be  open, 
continued  and  notorious,  so  as  to  preclude  all  doubt 
of  the  character  of  hlsholdinfir  or  the  want  of  knowl- 
edfire  thereof  by  his  co-tenant  This  conduct  must 
amount  to  a  clear,  positive  and  continued  disclaimer 
and  disavowal  of  his  co-tenant's  title,  and  an  asser- 
tion of  an  adverse  rifirht;  and  a  knowledfire  of  this 
must  be  brousrht  home  to  his  co-tenant  Boffgess  v. 
Meredith,  16  W.  Va.  1,  cited  and  followed  in  Rust  v. 
Rust,  17  W.  Va.  901.  To  the  same  effect  CJooey  v.  Por- 
ter, 22  W.  Va.  120. 

The  statute  does  not  begin  to  run  In  favor  of  one 
joint  tenant  against  his  co-tenant,  until  actual 
ouster  or  disseisin,  or  some  act  equivalent  to  denial 
of  their  rifirhts  in  the  premises.  Pry  v.  Payne.  82 
Va.  750,  1  S.  E.  Rep.  197. 

"Conceding-  that  the  entry  and  possession  by  one 
co-parcener  enures  to  the  benefit  of  all  in  the 
absence  of  proof  to  the  contrary,  yet  when  it 
appears  that  the  co-parcener  entering-  and  taking- 
possession,  claimed  the  property  as  his  own  under 
color  of  title;  that  he  took  the  profits  to  his  own 
exclusive  use,  and  denied  the  title  of  the  other 
co-parceners,  of  all  which  they  had  notice;  the 
party  so  taklnsr  and  holdlufir  is  regarded  as  havlng- 
disselsed  his  co-parceners."  The  court  in  Caperton 
V.  Gregory.  11  Gratt  606,  citiuffand  following  Purcell 
V.  Wilson,  4  Gratt  16. 

The  possession  of  one  joint  tenant  tenant  in  com- 
mon, or  co-parcener,  is  prima /<tcie  the  possession  of 
all  the  other  co-tenants;  and  the  mere  possession  of 
the  one  will  not  be  taken  to  be  adverse  to  the  title 
and  possession  of  the  other.  Yet  if  the  defendants 
prove  actual  ouster  or  other  notorious  act  or  acts. 
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amountlnfiT  to  a  total  denial  of  the  plaintiffs*  risrhts 
as  co-tenants,  and  of  sucb  a  character  as  to  afford 
direct  or  presumptive  proof  that  the  other  co-ten- 
ants or  plaintiffs  had  had  knowledsre  of  the  claim  of 
exclnsive  ownership  thus  set  up  and  held  by  the 
defendants,  or  those  under  whom  they  claim,  such 
possession  of  the  land  in  suit  held  continuously  and 
uninterruptedly  under  such  circumstances  under 
color  of  title  for  the  lensrth  of  time  prescribed  by 
law,  constitutes  adverse  possession,  and  will  ripen 
into  a  GTood  and  sufficient  title  in  the  defendants. 
S tones treet  v.  Doyle.  75  Va.  856. 

A  silent  possession,  unaccompanied  by  any  acts 
which  amount  to  an  ouster,  or  arlvinfir  notice  to  the 
co-tenant  that  his  possession  is  adverse,  cannot  be 
construed  into  an  adverse  possession.  The  mere 
receipt  of  profits  and  rents,  and  the  payment  of 
taxes  is  not  such  an  ouster.  Lafforio  v.  Dozier,  91 
Va.  502,  606,  22  S.  £.  Rep.  2S9,  ciUn?  and  following 
Rowe  V.  Bentley,  29  Gratt.  7fl0;  Purcell  v.  Wilson,  4 
Gratt  16:  Hannon  v.  Hounihan,  85  Va.  429,  12  S.  £. 
Rep.  157;  Creekmur  v.  Creekmur,  75  Va.  436. 

I.  Presumption  of  DlaseUIn— For  the  Jury.— Though 
a  ffreat  lapse  of  time,  with  other  circumstances, 
may  warrant  the  presumption  of  a  disseisin  or 
ouster  by  one  co-parcener  or  tenant  in  common,  of 
another  not  labouring  under  disabilities,  this  pre- 
sumption is  a  matter  of  evidence  for  the  considera- 
tion of  the  Jury,  and  not  a  question  of  law  for  the 
decision  of  the  court  upon  a  special  verdict.  Pur- 
cell V.  Wilson,  4  Gratt.  16w 

d.  Between  flortipagor  and  flort^agee.— Neither  a 
mortffaffor  nor  his  assignee  can  hold  adverse  posses- 
sion to  the  mortflrafiree,  unless  the  assiffnee  has  taken 
a  conveyance  without  notice.  Otherwise  they  are 
mere  tenants  at  wilL  Newman  v.  Chapman,  2  Rand. 
98;  Chapman  v.  Armistead,  4  Munf.  882. 

e.  PotteMlon  under  Executory  Contract  of  3nle.— A 
vendee  who  enters  under  an  executory  contract 
which  leaves  the  lesral  title  where  it  was,  and  con- 
templates a  future  conveyance,  enters  in  subordina- 
tion to  it,  holds  under  and  relies  upon  it  to  protect 
his  possession  In  the  meantime.  And  in  such  case, 
as  also  in  the  case  of  lessee,  mortffaffor,  cestui  Que 
trust  and  the  like,  where  one  is  in  under  the  owner 
of  the  lefiral  title,  a  privity  exists  which  precludes 
the  idea  of  a  hostile,  tortious  possession  under  the 
statute  of  limitations.  Nowlin  v.  Reynolds,  25  Gratt 
187. 

I.  Purchase  floney  Paid.— The  possession  of  a  pur- 
chaser under  an  executory  contract  is  not  adverse  to 
his  vendor,  althousrh  he  has  paid  all  the  purchase 
money  and  used  and  occupied  the  land  for  his  ex. 
elusive  benefit.  His  contract  beinff  executory  and 
made  in  contemplation  of  a  further  conveyance  of 
the  leffal  title,  recotmizes  the  title  in  his  vendor,  and 
his  holdinsr  will  be  regarded  as  in  subordination 
thereto  and  not  adverse.  But  where  the  purchaser 
is  in  possession  under  a  complete  leiral  title,  such  as 
a  deed  purporting  to  convey  the  land,  he  will  be  con- 
sidered as  holding-  adversely  to  all  the  world 
IncludinfiT  his  vendor  from  whom  his  title  and  pos- 
session are  derived.    Core  v.  Faupel,  24  W.  Va.  289. 

a.  What  is  Necessary  on  Part  of  Vendee.— "Before 
adverse  possession  can  arise  between  a  vendor  and 
his  vendee,  or  between  the  grantee  of  the  vendor 
and  such  vendee,  where  the  vendor  has  retained  the 
title,  and  the  statute  of  limitations  commences  to 
run  the  vendee  must  have  dissevered  the  privity  of 
title  between  them  by  the  assertion  of  an-  adverse 
right,  and  openly  and  continuously  disclaimed  the 
title  of  his  vendor,  and  such  disclaimer  be  clearly 


brought  home  to  the  knowledge  of  the  vendor  or  his 
grantee."  Chapman  v.  Chapman,  91  Va.  400,  21  S.  £. 
Rep.  818;  Creekmur  v.  Creekmur,  75  Va.  480;  Whit- 
lock  V.  Johnson,  87  Va.  828,  12  S.  E.  Rep.  614;  County 
of  Alleghany  v.  Parrish,  98  Va.  615.  25  S.  E.  Rep.  882. 

Where  a  person  is  in  possession  of  land,  claiming* 
it  under  a  writing  conferred  upon  him  a  right  to  the 
land,  such  possession  is  regarded  as  adverse  prima 
facie  against  all  persons  except  his  vendor,  where 
such  writing  is  an  executory  agreement,  contem- 
plating a  future  conveyance;  and,  if  such  writing  is 
a  deed  conveying  the  legal  estate,  it  is  adverse  also 
to  the  vendor.  YHiere  such  person  is  in  possession 
claiming  under  such  deed  by  occupation,  cultivation , 
and  inclosure.  his  possession  has  syrima  facie  the 
quality  or  character  of  exclusiveness  requisite  as  one 
of  the  elements  constituting  adversary  possession , 
Ketchum  v.  Spur  lock,  84  W.  Va.  597,  12  S.  £.  Rep.  882. 

f.  Between  Trustee  and  Cestui  Que  Trust— No  lapse 
Of  time,  however  long  will  give  a  trustee  a  right  to 
the  property  by  adverse  possession,  as  against  the 
cestui  que  trust.  Heiskell  v.  Trout.  81  W.  Va.  810,  8  S. 
E.  Rep.  667. 

I.  What  Necessary  on  Part  of  Trustee.— Land  is  sold 
under  an  order  of  court  and  such  sale  confirmed, 
the  purchase  money  paid,  but  no  deed  is  given,  and 
the  former  owner's  heirs  remain  in  possession. 
Held,  equity  looks  upon  the  heirs  as  trustees,  and  in 
such  a  case  before  the  statute  begins  to  run  in  their 
favor,  they  must  make  a  clear,  positive,  and  con- 
tinued disclaimer  and  disavowal  of  title  in  the  pur- 
chaser and  his  heirs,  and  the  assertion  of  an  adverse 
right,  brought  home  to  the  knowledge  of  the  pur- 
chaser or  his  heirs.  Whitlock  v.  Johnson,  87  Va.  328, 
12  S.  £.  Rep.  614.  Citing  and  following  Creekmur  v. 
Creekmur,  75  Va,  486. 

ir.  Between  Life  Tenant  and  Remainderman.- The 
possession  of  the  life  tenant,  and  those  claiming 
under  him  or  subject  to  his  control,  is  not  adverse 
to  those  entitled  in  remainder.  Austin  v.  Brown, 
37  W.  Va.  684,  17  S.  E.  Rep.  207. 

In  1888  W  made  his  will  and  died.  By  a  clause  he 
gives  to  his  daughter,  D,  a  designated  tract  of  land, 
to  her  and  the  heirs  of  her  body;  but  should  D  "die 
without  heir,  as  above  mentioned,  my  wish  is  that 
said  land  shall  return  to  my  other  heirs,  and  be  sold, 
and  the  money  arising  from  the  sale  to  be  equally 
divided  among  all  my  heirs."  D  sells  the  land,  and 
conveys  it  with  general  warranty:  and  then  dies, 
without  ever  having  had  a  child.  Held,  though  the 
deed  of  D  purported  to  convey  the  fee,  it  only  con- 
veyed, and  did  convey,  her  interest  in  the  land,  and 
the  purchaser  could  not  hold  an  adversary  posses- 
sion thereof  before  the  death  of  D  without  leaving 
a  child.  Elys  v.  Wynne,  22  Gratt.  224,  citinir  and  fol- 
lowing Clarkson  v.  Booth,  17  Gratt  490. 

h.  Between  Tenant  and  Landlord— What  Necessary  on 
Part  of  Tenant.— A  person  who,  while  in  the  posses- 
sion of  land,  accepted  a  lease  therefor  from  one 
claiming  to  be  the  owner,  may,  after  his  tterm  ex- 
pires, by  disclaimer  and  notice  to  such  person, 
terminate  his  tenancy;  and  he  will  not,  in  such  case, 
be  required  to  surrender  the  possession  before  he 
will  be  allowed  to  set  up  an  adverse  title  in  himself, 
or  a  third  person.  Voss  v.  King,  88  W.  Va.  286, 10  S. 
£.  Rep.  402. 

Though  a  tenant  cannot  deny  his  landlord's  title 
while  the  relation  of  landlord  and  tenant  exists,  yet 
if  the  tenant  accept  a  deed  from  another,  purporting 
to  convey  the  land  to  him  in  fee,  and  later  conveys 
it  in  fee  to  another,  and  both  he  and  his  alienee 
I  claim  the  land  in  their  own  right  under  such  con- 
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Teyances.  and  the  landlord  has  knowledge  of  such 
coo'veyancea  and  claim,  possession  by  such  tenant 
and  his  alienee  after  such  knowledge  on  the  part  of 
the  landlord  for  the  period  fixed  by  the  statute  of 
limitations  will  be  adversary,  and  will  bar  the  land- 
lord's rlRht.  Swann  t.  Thayer,  86  W.  Va.  46,  14  S.  E. 
Rep.  428. 

Although  a  party  may  enter  into  possession  in 
privity  .with  the  true  owner,  he  may,  without  first 
surrendering  the  premises,  dissever  such  relation, 
and  claim  by  adverse  title,  where  possession  is 
oriirinally  taken  and  held  under  the  true  owner,  a 
clear,  positive  and  continued  disclaimer  and  disa- 
vowal of  that  title,  and  the  assertion  of  an  adverse 
one,  must  be  brought  home  to  the  true  owner  be- 
fore any  foundation  can  be  laid  for  the  operation 
of  the  statute  of  limitations:  and  this  was  done  in 
this  camt.  Creekmur  v.  Creekmur,  75  Va.  481,  cited 
and  f^lowed  in  Va.  Midland  R.  Co.  v.  Barbour,  97 
Va.  llflL  38  S.  E.  Rep.  864:  Whitlock  v.  Johnson,  87  Va: 
883.  l^S.  E.  Rep.  614:  Reusens  v.  Lawson,  91  Va.  886. 
81  S.  B.  Rep.  847:  Chapman  v.  Chapman,  91  Va.  897,  21 
S.  E.  Rep.  818;  Hulvey  v.  Hulvey.  98  Va.  182,  28  S.  E. 
Rep.  8B8L 

L  Wtera  Clalmaat  Has  Acknowledged  Title  of  Owner 

— Whait  Necessary.— When  the  possessor  of  land  has 
ackoowledffed  a  title  'in  the  claimant  then  the  pos- 
sesalod  will  not  be  deemed  adverse:  and  whenever 
the  act  of  the  possessor  acknowledges  a  risrht  in  the 
claimant,  the  statute  of  limitations  will  not  operate, 
because  such  acknowledgment  deduced  from  cir- 
cumstances negatives  the  idea  of  adverse  posses- 
sion.   Brskine*s  Ex'ors  v.  North.  14  Oratt.  60. 

VI.  OTHER  MATTERS. 

a.  The  Law  Looks  at  the  latentloa,  with  Which  Pos- 
session  Was  Taken.— An  adverse  possession  depends 
upon  Hie  intention  with  which  the  possession  was 
taken  and  held.  Whenever  the  act  itself  imports 
that  there  is  a  superior  title  in  another,  by  whose 
permission  and  in  subordination  to  whose  still  con- 
tinuing and  subsisting  title,  the  possession  is  held, 
such  possession  cannot  be  adverse  to  the  owner  of 
the  legal  title.  Clarke  v.  McClure,  10  Oratt  806.  cited 
and  followed  in  Plynn  v.  Lee.  81  W.  Va.  487,  7  S.  E. 
Rep.  480:  Hudson  v.  Putney,  14  W.  Va.  661. 

b.  Tenpus  Regl  Non  Occarrll— After  the  forfeiture 
of  the  land  to  the  commonwealth  no  possession 
thereof  adverse  to  the  proprietor  in  whose  name  it 
was  forfeited,  can  run  against  the  commonwealth. 
Staats  V.  Board,  10  Oratt  400. 

Time  does  not  run  against  the  commonwealth. 
Though  an  adversary  possession  of  land  had  com- 
menced to  run  against  the  true  owner,  yet  upon  the 
forfeiture  of  the  land  to  the  commonwealth,  under 
the  delinquent  land  laws,  the  possession,  until  the 
land  is  sold  by  the  commonwealth,  is  no  longer 
adversary  against  her,  or  her  grantee  claiming  un- 
der a  conveyance  from  a  commissioner  of  delinquent 
lands.    Levasser  v.  Washburn,  11  Oratt  672. 

The  statute  of  limitations  does  not  apply  to  the 
commonwealth.  Hurst  v.  Dulany,  84  Va.  701.  5  S.  E. 
Rep.  808. 

c.  The  Statute  as  against  Manlclpal  Corporations.— 
In  the  case  of  Taylor  v.  Com.,  29  Oratt  780,  this  court 
held  that  a  "valid  dedication  of  a  street  to  the  public 
use.  perfected  by  acceptance,  makes  It  a  highway— 
and  unlawful  obstruction  of  which  is  not  legalized 
by  lapse  of  time.  Nullum  temput  occurrit  reui  applies 
in  this  state  to  the  commonwealth,  as  it  does  in 
England  to  the  King."  and  again,  '*Nor  can  there  be 
any  doubt  or  difficulty  in  the  case,  as  to  the  question 


of  law,  in  regard  to  the  effect  of  the  lapse  of  time 
and  adverse  possession  upon  the  public  right'*  The 
court  in  Yates  v.  Warrenton,  84  Va.  887.  889.  4 
S.  E.  Rep.  818.  See  also,  Manchester  Cotton  Mills 
V.  Manchester.  25  Oratt  825:  Norfolk  v.  Cham> 
berlaine,  29  Oratt  584. 

It  must  be  observed  that  a  municipal  corporation 
bears  a  double  character.  One  public  and  the  other 
in  a  certain  sense  private.  In  its  private  capacity 
the  statute  runs  against  the  city  as  in  the  case  of 
private  individuals.  But  when  the  property  is  held 
for  the  benefit  or  on  inalienable  public  trusts,  such 
as  streets,  parks  and  other  public  places,  no  laches 
on  the  part  of  the  municipality  can  defeat  the  right 
of  the  public  thereto.  Lile*s  Notes  on  Mun.  Corp.  256, 
and  cases  cited.  Mr.  Dillon  recognizes  this  distinc- 
tion.   2  Dillon  Mun.  Corp.  (4th  Ed.)  607. 

I.  West  Vitvlnia  Cases  Contra.— The  statute  of 
limitations,  in  the  absence  of  an  express  provision 
to  the  contrary  runs  against  a  municipal  corpora- 
tion, the  same  as  against  a  natural  person.  City  of 
Wheeling  v.  Campbell,  12  W.  Va.  86:  Teass  v.  St 
Albans,  88  W.  Va.  l,  17  S.  E.  Rep.  400:  Taylor  v. 
PhiUppi.  85  W.  Va.  564,  14  S.  E.  Rep.  18a 

d.  What  Title  True  Owner  Possesses  after  Adverse 
Claimant's  Title  Ripens  into  a  Good  Title.— If  a  party 
has  been  in  adverse  possession  of  ladd  for  the  stat- 
utory period,  and  the  land  is  sold  for  delinquent 
taxes  the  purchaser  from  the  commonwealth  ac- 
quires no  better  right  or  title  to  the  land  than  the 
original  owner.    Smith  v.  Chapman,  10  Oratt  445. 

Original  Owner's  Possession  from  Jadldai  Sale 
Until  Pinal  Decree  Not  Adverse  to  Pnrchaser.— The 
possession  of  the  original  owner,  or  those  claiming 
under  him.  from  the  time  of  the  sale  by  the  com- 
missioners until  the  final  decree.  Is  not  adverse  to 
the  purchaser  or  those  claiming  under  him.  Evans 
V.  Spnrgin,  6  Oratt  107. 
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June  Term,  1874.  Wytheville. 
I.  In  1866  S.  sues  O.  &  R.,  partners,  in  debt  The 
sheriff  returns  on  the  process,  executed  on  O.  by 
leaving  copy  at  his  house  with  sister,  and  on  R.  by 
leaving  copy  at  his  house  with  wife.  On  this  re- 
turn there  is  an  office  Judgment  confirmed.  The 
stay  law  prevents  an  execution  on  this  judgment 
but  there  is  a  judgment  upon  notice  for  a  year's 
interest  upon  this  judgment  in  1807,  and  also  in 
1868.    In  1870  execution  is  issued  on  the  judgment 

Irregnlarlty  In  Summons— Effect  of  Judgment.- In 

Brown  v.  Chapman,  90  Va.  174,  17  S.  E.  Jtep.  855,  the 
princii^l  case  is  cited  to  support  the  decision  of  the 
court  that  an  injunction  should  not  be  awarded  to 
a  judgment  by  default  upon  summons  directed  to 
sheriff  of  another  county  than  the  one  where  the 
action  is  brought  although  the  summons  was 
issued  contrary  to  law,  as  the  judgment  though 
erroneous,  is  not  void,  and  the  defendant  has  a  com- 
plete remedy  at  law  by  motion  under  Code,  S  8551. 

In  Staunton,  etc.,  Loan  Co.  v.  Haden,  98  Va.  901,  28 
S.  E.  Rep.  285,  it  was  held  that  a  judgment  by  default 
against  a  corporation,  rendered  on  return  of  a  sum- 
mons which  shows  that  It  was  executed  on  an  officer 
of  the  company  in  a  county  other  than  that  wherein 
the  suit  was  brought  and  was  not  served  10  days 
before  return  day  thereof  is  a  void  judgment  and 
may  be  assailed  collaterally  by  third  parties.  The 
court  in  this  decision  reviewed  the  principal  case  at 
length. 

In  Preston  v.  Klndrick,  94  Va.  760,  27  S.  E.  Rep.  588, 
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when  O.  &R.  enjoin  it  on  the  ^roand  that  a  credit 
of  $100  endorsed  on  tlie  note  should  have  been  1600, 
and  that  the  process  was  not  properly  served,  and 
they  had  no  notice  of  the  suit  S.  demurs  to  the 
bill  for  want  of  equity.   Held  : 

1.  BqultaUe  Relief— Remedy  «t  Law.*— G.  &  R.  hav- 
ing bad  notice  of  the  judgment  within  the  time 
limited  for  a  motion  to  quash  it,  they  had  a 
remedy  at  law  by  motion  to  quash  the  sheriff's 
return,  and  therefore  they  are  not  entitled  to 
relief  in  equity. 

2.  The  judgment  is  a  judgment  by  default  in  the 
sense  of  the  statute.  Code  of  1878,  ch.  ITS,  HS 
and  6.  p.  1136. 

II.  In  this  case  in  September  1871  the  court  made  a 
decree  perpetuating  the  injunction,  setting  aside 
the  judtrment,  and  remanding  the  cause  to  the 
rules.  In  March  1872  S.  by  leave  of  the  court,  filed 
a  bill  of  review  for  errors  apparent  in  the  decree; 
and  on  the  2d  of  September  1872,  the  court  made  a 
decree  in  the  bill  of  review  case,  reversing  and 
annulling  the  decree  of  September  1871.  and  di- 
recting the  cause  to  stand  upon  the  docket  as  it 
did  before  said  decree.  And  on  the  same  day  the 
original  case  of  G.  &  R.  against  S.  was  reinstated 
on  the  docket,  and,  on  the  motion  of  S.,  it  was 
decreed  that  the  injunction  be  dissolved.    Hkld: 

1.  It  was  a  proper  case  for  a  bill  of  review. 

2.  The  court  should  not  only  have  dissolved  the 
injunction,  but  should  have  dismissed  the  origi. 

nal  bill. 
147       *3.  BUI  of  Review— Cootinnatioa   of  OrlgliMl 

Suit t— The  bill  of  review  is  a  continuation  of 
the  original  suit,  and  there  should  have  been  two 
decrees,  but  the  whole  should  have  been  em- 
braced in  one  decree;  and  the  appellate  court 
will  so  regard  them. 

the  first  headnote  reads  as  follows:  "A  court  of 
equity  cannot  grant  relief  against  a  decree  by 
default  rendered  against  a  defendant  on  the  ground 
that  no  process  was  served  on  him.  where  the  return 
of  the  officer  and  the  recitals  of  the  decree  show  that 
process  was  served  on  the  defendant,  unless  the 
false  return  of  service  was  procured  or  induced  by 
the  plaintiff,  or  he  can  in  some  way  be  connected 
with  the  deception. 

*Bqultable  JnrUdictloii— Remedy  at  Law.— The  prin- 
cipal case  is  cited  frequently  in  subsequent  decisions 
for  the  proposition  that  where  there  is  an  adequate 
remedy  at  law  equity  will  refuse  relief.  Neff  v. 
Baker,  82  Va.  406;  Bamett  v.  Harnett,  88  Va.  611,  2  S. 
E.  Rep.  788:  K.  &  O.  Ry.  Co.  v.  Ryan,  81  W.  Va.  S64,  6 
S.  E.  Rep.  024:  Surlier  v.  McClintic,  10  W.  Va.  247.  See 
also.  Hudson  v.  Kline,  9  Gratt  379;  Hale  v.  Clarkson, 
23  Gratt  42;  Dey  v.  Martin,  78  Va.  1 ;  Thompson  v. 
WhiUker.  41  W.  Va.  574,  28  S.  E.  Rep.  796;  Shepherd 
V.  Groff,  34  W.  Va.  128,  11  S.  E.  Rep.  997. 

tBIII  of  Review.— The  procedure  ^d  effect  in  case 
of  a  bill  of  review  as  laid  down  in  the  principal  case 
is  approved  in  West  v.  Shaw.  82  W.  Va.  196,  9  S.  E. 
Rep.  81.    See  also.  Pracht  v.  Lange,  81  Va.  721. 

Decree  by  Default- Remedy.— In  Rowland  v.  Row- 
land, 11  W.  Va.  288,  it  is  said:  "The  remedy  of  a 
party,  against  whom  decree  has  been  rendered  by 
default  Is  not  by  appeal,  but  by  motion  to  the  court 
that  rendered  the  decree,  to  annul  and  set  it 
aside.''  Citing  the  principal  case  and  Goolsby  v. 
Strother.  21  Gratt  107:  Baker  v.  Western  M.  &  M. 
Co.,  0  W.  Va.  196:  Davis  v.  Com.,  16  Gratt  134:  Hill  v. 
Bowyer.  18  Gratt  864.  See  also.  Watson  v.  Wigginton, 
28  W.  Va.  645,  and  cases  cited. 


4.  Appellate  ProceedloiTA.- If  the  case  had  not  been 
a  proper  one  for  a  bill  of  review,  still  an  appeal 
from  that  decree  brings  up  the  whole  case,  and 
the  appellate  court  will  go  back  to  the  first  error 
and. reverse  the  decree  of  September  1871. 

Goolsby  A  Rector,  partners,  composed  of 
Robert  Goolsby  and  James  M.  Rector,  made 
their  promissory  note  for  eig-ht  hundred 
dollars,  dated  January  20,  1861,  payable  six 
months  after  date,  to  John  Li.  Saunders  for 
value  received.  By  an  endorsement  upon 
the  said  note,  dated  July  20th,  1861,  said 
launders  assigned  it  to  G.  W.  St.  John,  for 
value  received.  There  was  also  an  endorse- 
ment upon  the  note  of  certain  credits  in 
these  words:  **Paid  by  J.  M.  Rector,  one 
hundred  and  sixty- two  dollars  fifty  cents, 
July  20th,  1861.  May  16th,  1863:  Received 
of  J.  M.  Rector,  one  hundred  dollars,  it 
being  the  value  of  six  hundred  dollars  in 
Confederate  currency.  G.  W.  St.  John." 
On  the  28th  of  February  1866  an  action  of 
debt  was  brought  upon  said  note  in  the  Cir- 
cuit court  of  Smyth  county,  in  the  name  of 
John  L.  Saunders  for  Georg-e  W.  St.  John, 
against  Goolsby  A  Rector.  The  summons 
issued  in  the  case  was  returned  by  the  officer 
to  whom  it  was  directed,  with  a  return  en- 
dorsed thereon  in  these  words:  ** Executed 
on  Robert  Goolsby  leaving*  copy  at  his  house 
with  sister,  and  on  James  Rector  by  leaving 
copy  at  his  house  with  wife,  on  3d  March 
1866.  T.  H.  Spratt,  deputy  sheriff  for  P. 
C.  Buchanan,  8.  S.  C."  At  March  rules 
1866  the  declaration  was  filed  and  the  com- 
mon order  was  entered  in  the  case.  At 
April  rules  the  common  order  was  confirmed. 

And  at  a  Circuit  court  held  for  said 
148      *county   on    the    24th  day  of  August 

1866  the  office  judgment  was  confirmed 
in  these  words:  **John  L.  Saunders  for 
Georg-e  W.  St.  John,  plaintiff,  a^rainst 
Goolsby  and  Rector,  defendants.  Debt. 
The  defendants  having-  been  summoned  and 
not  appearing,  it  is  considered  by  the  court 
that  the  judgment  awarded  in  the  office 
ag-ainst  them  for  $800,  with  legal  interest 
thereon  from  the  20th  day  of  July  1861  till 
paid,  and  the  costs,  be  affirmed.  Subject 
to  a  credit  for  $162.50,  paid  20th  July  1861, 
and  for  $100  paid  May  16,  1863.  Costs, 
$7.80."  No  execution  was  issued  upon  the 
said  judg-ment  for  several  years  in  conse- 
quence of  the  stay  law  then  in  force,  but 
under  certain  provisions  of  that  law  judg- 
ments were  recovered  for  interest  on  the 
said  debt  in  the  years  1867,  1868  and  1869, 
against  the  said  Goolsby  A  Rector,  and 
were  paid  and  satisfied  by  them  or  one  of 
them. 

The  stay  law  having  at  length  expired, 
and  execution  having  been  sued  out  upon 
the  judgment  for  the  said  debt  with  interest 
thereon  and  costs,  subject  to  the  credits 
aforesaid;  the  said  Goolsby  A  Rector,  in 
March  1871,  filed  their  bill  in  the  said  Cir- 
cuit court,  in  which  bill  they  claimed  that 
instead  of  the  credit  of  $100,  endorsed  on 
the  said  note  as  paid  May  16th,  1863,  it  being 
the  value  of  $600  in  Confederate  currency, 
they   were    entitled   to   a   credit,  as  of  that 
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date,  for  the  whole  amount  of  $600,  which 
though  paid  in  Confederate  currency,  they 
said  was  really  taken  as  a  payment  of  $600 
upon  the  note,  and  there  was  no  agreement 
that  the  amount  should  be  scaled  and  a 
credit  entered  for  a  less  sum  than  $600 ;  and 
they  stated  that  the  record  shows  that  no 
process  was  served  on  either  of  them ;  that 
if  they  had  been  served  with  process  in  the 
suit,  and  had  had  an  opportunity  of  con- 
testing  the   matter,    or   had  had  any 

149  knowledge  *that  this  credit  was  placed 
on    the   note   for  $100   instead  of  for 

$600,  they  could  easily  have  made  this  state 
of  facts  appear  and  could  thus  have  obtained 
credit  for  $600 ;  that  they  had  no  knowledge 
that  any  such  judgment  was  claimed  until 
the  year  1868;  and  that  execution  had 
recently  been  issued  on  the  said  judgment 
and  placed  in  the  hands  of  the  sheriff,  who 
had  levied  it  on  the  property  of  the  com- 
plainants. And  being,  as  they  said,  with- 
out adequate  remedy  in  the  premises  at  law, 
and  only  relievable  in  a  court  of  equity, 
they  prayed  that  said  Saunders,  St.  John 
and  said  sheriff  might  be  made  defendants 
to  said  bill  and  be  enjoined  from  any  fur- 
ther proceedings  upon  the  judgment  and 
execution  aforesaid  until  the  further  order 
of  the  court ;  that  upon  a  hearing  the  judg- 
ment aforesaid  might  be  vacated  and  an- 
nulled, and  for  general  relief. 

There  were  two  exhibits  filed  with  the 
bill,  **A'*  and  *'B. "  A  was  a  copy  or  ex- 
tract of  the  record  in  the  action  at  law  upon 
the  note  aforesaid,  and  B  was  a  copy  of  the 
record  of  a  judgment  recovered  upon  motion 
in  Smyth  County  court,  on  the  23d  of  No- 
vember, 1867,  by  Saunders  for  St.  John 
against  Goolsby  A  Rector,  for  $48  (being  for 
one  year's  interest  on  $800,  the  amount  of 
a  judgment  rendered  in  the  Circuit  court  of 
Smyth  county,  August  term  1866),  with  in- 
terest and  costs;  and  also  a  copy  of  the 
notice  with  the  return  thereon,  upon  which 
the  said  judgment  of  the  23d  of  November, 
1867,  was  founded,  and  a  statement  of  the 
execution  issued  on  said  judgment.  An 
injunction  was  granted  as  prayed  for  in  the 
bill. 

In  April   1871    the   defendant,    St.    John, 

filed   his    answer   to  said  bill,  in  which  he 

demurred    to    the    bill,     as    containing    no 

equity,  and   because   the  objection  made  in 

the  said  bill  to   the  said  judgment  of 

150  the   24th  *of    August,    1866,    was  en- 
quirable  into   only    in  a  court  of  law. 

He  also  answered  the  allegations  of  the  bill, 
denying  most  of  those  which  were  material, 
and  making  such  statements  as  he  consid- 
ered pertinent  to  his  defense ;  but  it  is  not 
necessary  to  make  any  further  statement  in 
regard  to  the  answer. 

There  was  but  one  exhibit  filed  with  the 
answer,  which  was  a  table  of  the  value  in 
gold  of  Confederate  money  from  January  1, 
1861,  to  May  1st,  1865.  There  was  a  repli- 
cation to  the  answer. 

On  the  2d  of  September,  1871,  the  cause 
was  heard  on  the  bill,  demurrer,  answer 
and  exhibits,  and  the  court  decreed  that  the 
injunction  awarded  in  the   cause  should  be 


perpetuated ;  that  the  said  judgment  of  the 
24th  day  of  August,  1866,  in  the  bill  men- 
tioned, should  be  set  aside;  that  the  said 
cause  should  be  remanded  to  rules  in  the 
Circuit  court  of  Smyth  county,  for  the  pur- 
pose of  issuing  new  process  in  the  said 
action  of  debt  if  the  said  St.  John  might 
so  desire,  and  that  the  plaintiffs  should  re- 
cover of  the  said  defendant  their  costs  in 
the  said  chancery  suit. 

On  the  28th  of  March,  1872,  the  said  St. 
John,  by  leave  of  the  said  court,  filed  a  bill 
of  review  for  errors  apparent  in  the  said 
decree,  and  also  for  after  discovered  matter, 
which  errors  and  matter  are  set  out  in  the 
said  bill. 

In  August  1872  Goolsby  &  Rector  filed 
their  several  answers  to  the  said  bill. 

Three  depositions  were  taken  and  filed  in 
behalf  of  the  plaintiff. 

On  the  2d  of  September,  1872,  the  cause 
came  on  to  be  heard  upon  the  bill  of  review, 
the  demurrer  and  answers  of  the  defendants 
Rector  &  Goolsby  thereto,  the  replications 
to  said  answers,  the  depositions  and  ex- 
hibits, when  the   court  overruled  the 

151  demurrer,  and  ^decreed  that  the  said 
decree    rendered    in   the  said  original 

cause  of  Groolsby  A  Rector  against  Saunders 
and  others  be  reversed  and  annulled,  that 
the  said  cause  stand  upon  the  docket  as  it 
did  before  said  decree  was  rendered,  and 
that  the  complainant  In  said  bill  of  review, 
recover  his  costs  of  the  defendants  therein. 

And  on  the  same  2d  of  September,  1872, 
the  said  original  cause  of  Goolsby  A  Rector 
against  Saunders  and  others  was  reinstated 
on  the  docket  pursuant  to  the  decree  ren- 
dered on  that  day  in  the  case  of  the  bill  of 
review  as  aforesaid;  and  on  the  motion  of 
the  defendant,  St.  John,  it  was  decreed 
that  the  injunction  heretofore  awarded  in 
the  said  original  cause  be,  and  the  same 
was  thereby  dissolved. 

From  the  said  decree  of  the  2d  of  Sep- 
tember, 1872,  in  the  said  case  on  the  bill  of 
review,  the  said  Rector  &  Goolsby  applied 
for  and  obtained  an  appeal  to  this  court. 

Gilmore,  for  the  appellants. 

J.  W.  A  J.  P.  Sheffey,  for  the  appellee. 

MONCURK,  P.  delivered  the  opinion  of 
the  court. 

Many  questions  arose,  and  were  ably 
argued  in  this  case,  but,  in  our  view  of  it, 
there  will  be  no  necessity  for  considering 
more  than  one  or  two  of  them,  which  de- 
pend upon  the  preliminary  ground  of  juris- 
diction. We  think  that  a  court  of  equity 
had  no  jurisdiction  of  the  matter  of  contro- 
versy in  the  original  suit,  and  that  the  de- 
murrer to  the  bill  ought  therefore  to  have 
been  sustained. 

There  is  a  no  better  settled  proposition  of 

law  than  that,    as  a   general   rule,   when  a 

party  has  an  adequate   remedy  at  law  he  is 

entitled  to  none  in  a  court   of  equity.     And 

this    proposition    is    as    broadly    laid 

152  down  *in    the   authorities   referred  to 
by  the  learned  counsel   for  the  appel- 
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lants  in  this  case  as  anywhere  else.  Thus, 
for  example,  in  3  Graham  &  Waterman  on 
new  trials,  p.  1478:  * 'Where  the  remedy  is 
ample  at  law,  chancery  will  not  interfere;'* 
and  in  note  (2)  to  the  same  page,  it  is  said : 
**It  is  the  rule  of  the  court  of  chancery  not 
to  entertain  jurisdiction  where  there  is  a 
plain  and  adequate  remedy  at  law."  And 
in  support  of  the  rule  a  great  number  of 
cases  are  there  cited.  Again,  Id.,  p.  1481: 
**There  is  a  well  settled  general  principle, 
which  admits  of  but  few  exceptions,  that 
where  a  person  seeking  a  right  has  a  com- 
plete remedy  at  law,  he  shall  not  go  into  a 
court  of  equity  to  obtain  it.  So,  on  the 
other  hand,  where  a  defendant  in  an  action 
at  law  has  a  full  and  complete  defence  in 
his  power,  and  neglects  to  avail  himself  of 
it,  he  shall  not  go  into  a  court  of  equity  for 
relief.*'  Again,  Id.  p.  1487:  ''The  rule  is 
now  well  established,  that  equity  can  give 
no  relief  after  a  judgment  at  law  if  the 
party  might  have  made  the  defense  at  law, 
unless  he  was  prevented  from  making  the 
defense  by  the  fraud  of  the  opposite  party, 
or  by  some  occurrence,  without  fault  or 
negligence  on  his  own  part,  or  unless  the 
opposite  party  should  fail,  in  a  case  of  con- 
current jurisdiction,  to  set  up  the  judgment 
at  law  as  a  bar  to  the  relief  sought  in 
equity."  Id.,  p.  1488:  "It  is  a  familiar 
principle,  that  where  a  party  has  had  an 
opportunity  to  avail  himself  of  a  defense  at 
law,  and  has  omitted  to  do  so,  he  cannot 
afterwards  resort  to  a  court  of  equity  to 
obtain  the  benefit  of  such  a  defense.  Be- 
fore a  court  of  equity  will  interfere  to  de- 
prive a  party  of  the  benefit  of  a  judgment 
he  has  recovered  at  law,  it  must  not  only 
appear  that  it  would  be  against  good  con- 
science to  enforce  the  judgment,  but  also 
that  the  party  complaining  could   not  have 

defended  himself  at  law."  And  in  3 
153      Leading    *Cases    in    Equity,    in    the 

notes  to  the  Earl  of  Oxford's  case,  it 
is  said  that  "the  doctrine  that  equity  will 
not  enjoin  a  judgment  on  grounds  which 
could  or  might  have  been  considered  and 
decided  by  the  court  in  which  the  judgment 
was  pronounced  is  thoroughly  well  settled 
by  the  authorities;"  of  which  a  great  many 
are  there  cited. 

No  where  has  the  proposition  just  referred 
to  been  more  fully  sustained  than  in  this 
court,  as  the  following  cases  among  others 
will  show:  Faulkner's  adm'x  v.  Harwood, 
6  Rand.  125;  Slack  v.  Wood,  9  Gratt.  40; 
Allen,  Sec,  v.  Hamilton,  Id.  255;  Hudson  v. 
Kline,  Id.  379;  George  v.  Strange's  ex'or, 
10  Id.  499;  Meem  v.  Rucker,  Id.  506.  In 
Hudson  V.  Kline,  supra,  the  court  unani- 
mously say,  that  "it  has  been  a  favorite 
policy  in  this  state,  especially  of  late,  not 
to  afford  relief  in  a  court  of  equity  to  a 
party  who  has  a  plain  remedy  at  law,  ex- 
cept in  cases  of  concurrent  jurisdiction. 
In  all  other  cases  he  must  avail  himself  of 
his  legal  remedy.  If  without  his  default 
he  be  deprived  of  all  remedy  at  law,  equity 
may  relieve  him ;  but  if  any  legal  remedy 
remain  to  him  (that  is  adequate  remedy), 
though  he  may  have  lost  by  his  misfortune. 


and  without  the  fault  of  his  adversary, 
other  concurrent  legal  remedies,  he  must 
resort  to  his  remaining  legal  remedy. ' ' 

In  a  case  of  concurrent  jurisdiction  a 
party  may  elect  between  his  legal  and 
equitable  remedies.  But  having  once  made 
his  election  he  is  bound  by  it.  A  gaming 
consideration,  however,  forms  an  exception 
to  the  general  rule,  requiring  a  defendant 
at  law  to  avail  himself  there  of  a  good  legal 
defence  to  the  action.  He  is  not  bound  to 
defend  himself  at  law  on  account  of  such 
consideration,  but  may  suffer  judgment  to 
go  against  him  at  law,  and  then  obtain 
relief  by  bill  in  equity;  or  he  may  apply 
for     such     relief     before     judgment 

154  *is  obtained,   or  even  action  brought 
against  him  at  law.     White  v.  Wash- 
ington's ex'or,  5  Gratt.  645. 

Now,  the  question  is,  had  the  appellants 
an  adequate  remedy  at  law  in  this  case? 

Their  claim  was  to  have  credit  for  the 
nominal  amount  of  $600,  paid  by  them  in 
Confederate  money  on  the  16th  of  May  1863, 
on  account  of  their  note  for  $800  to  Saun- 
ders, instead  of  for  $100  onlj,  the  scaled 
value  at  that  time  of  the  said  $600  Confed- 
erate money,  for  which  sum  of  $100  a  credit 
was  endorsed  on  the  note  by  St.  John,  the 
assignee  of  Saunders.  An  action  at  law 
was  brought  and  a  judgment  recovered  upon 
the  note  by  the  said  assignee  against  the 
appellants.  Whether  they  were  entitled  to 
credit  which  they  claimed  as  aforesaid, 
was  only  a  matter  of  defense  to  the  said 
action,  and  the  appropriate  mode  of  making 
such  defense  was  under  a  plea  of  payment 
to  the  action.  Nothing  is  clearer  than  that 
if  they  failed  to  make  such  defense,  with- 
out a  reasonable  excuse  for  such  failure, 
they  are  forever  concluded  from  afterwards 
making  it  in  any  court  of  law  or  equity. 

But  they  insist  that  their  failure  to  make 
their  defense  in  said  action  was  without 
any  fault  on  their  part,  and  was  occasioned 
by  the  fact,  which  they  allege,  that  they 
had  no  knowledge  of  the  existence  of  the 
action  until  after  the  judgment  was  rendered 
therein.  They  say  that  the  summons  in 
the  action  was  never  executed  on  them  ac- 
cording to  law,  and  that  the  record  shows 
the  fact. 

The  Code,  ch.  166,  {  6.  p.  1085,  declares, 
that  "any  summons  or  scire  facias  against 
any  person,  may  be  served  as  a  notice  is 
served  under  the  first  section  of  chapter 
163."  By  that  section.  Id.  p.  1097,  it  is 
provided  that  "a  notice,  no  particular  mode 
of  serving  which   is   prescribed,    may 

155  be  served  by  delivering  a  *copy  thereof 
in  writing  to  the  party  in  person ;  or, 

if  he  be  not  found  at  his  usual  place  of 
abode,  by  delivering  such  copy,  and  giving 
information  of  its  purport,  to  his  wife,  or 
any  person  found  there,  who  is  a  member 
of  his  family  and  above  the  age  of  sixteen 
years;  or,  if  neither  he  nor  his  wife  nor 
any  such  person  be  found  there,  by  leaving 
such  copy  posted  at  the  front  door  of  said 
place  of  abode.  Any  sheriff  or  sergeant 
thereto  required,  shall  serve  a  notice  within 
his  bailiwick  and  make   return  of  the  man- 
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ner  and  time  of  service ;  for  a  failure  to  do 
so  he  shall  forfeit  $20.  Such  return,  or  a 
similar  return  by  any  other  person  who 
verifies  it  by  affidavit,  shall  be  evidence  of 
the  manner  and  time  of  service. ' ' 

The  summons  in  this  case  was  directed  to 
the  sheriff  of  Smyth  county,  who  made  a 
return  thereon  in  these  words:  ** Executed 
on  Robert  Goolsby  by  leaving  a  copy  at  his 
house  with  sister;  and  on  James  Rector  by 
leaving  copy  at  his  house  with  wife,  on  3d 
March  1866.  T.  H.  Spratt,  deputy  sheriff, 
for  P.  C.  Buchanan,  S.  S.  C.*'  The  decla- 
ration having  been  filed  at  March  rules,  the 
common  order  was  then  entered,  which  was 
confirmed  at  April  rules,  and  at  the  suc- 
ceeding term  of  the  Circuit  court  of  said 
county,  to  wit,  on  the  24th  day  of  August 
1866,  the  office  judgment  was  confirmed,  by 
an  order  of  the  court  in  these  words: 
*  *  John  Li'  Saunders  for  George  W.  St.  John, 
plaintiff,  against  Goolsby  &  Rector,  defend- 
ants. *  Debt.  The  defendants  having  been 
summoned  and  not  appearing,  it  is  consid- 
ered by  the  court,  that  the  judgment  awarded 
in  the  office  against  them  for  $800,  with 
legal  interest  thereon  from  the  20th  da^''  of 
July  1861  till  paid,  and  the  costs,  be  affirmed. 
Subject  to  a  credit  for  $162.50,  paid  20  July 
1861,    and    for    $100,    paid    May    16,    1863. 

Costs,  $7.80.'* 
156  *If  the  summons  had  been  executed 
in  the  manner  prescribed  by  law,  and 
the  fact  had  so  appeared  from  the  return 
made  thereon  by  the  sheriff,  then  the  judg- 
ment would  have  been  conclusive,  even 
though  the  defendants  may  not  have  had 
actual  knowledge  of  the  existence  of  the 
action  before  the  judgment  was  rendered. 
An  execution  of  the  summons,  in  any  of 
the  modes  prescribed  by  law,  is  equivalent 
to  an  execution  of  it,  **by  delivering  a  copy 
thereof  in  writing  to  the  party  in  person." 

But  in  this  case,  however  the  fact  may 
be,  it  does  not  affirmatively  appear  from 
the  return  that  the  summons  was  served  in 
the  manner  prescribed  by  law.  It  does  ap- 
pear therefrom  that  the  summons  was  exe- 
cuted on  the  defendants,  not  by  delivering 
to  them  in  person  a  copy  thereof,  which 
would  certainly  have  been  good  legal  serv- 
ice, but  by  .leaving  a  copy  at  the  house  of 
each  with  a  sister  of  one  and  the  wife  of 
the  other,  without  saying  that  the  defend- 
ants were  not  found  at  their  usual  places 
of  abode,  that  the  sister  in  the  one  case, 
and  the  wife  in  the  other,  were  members 
of  the  families  of  the  defendants  respec- 
tively, and  aboye  the  age  of  sixteen  years, 
and  that  he  gave  information  of  the  purport 
of  the  summons  to  the  persons  to  whom  he 
delivered  a  copy  thereof  as  aforesaid. 

It  was  argued  with  great  force  by  the 
counsel  for  the  appellee,  that  the  legal  pre- 
sumption is,  that  the  sheriff  did  his  duty, 
and  that  he  did  so  is  not  only  consistent 
with  his  return,  but  inferable  from  the 
terms  thereof;  and  that  having  said  he  ex- 
ecuted the  summons  by  leaving  a  copy  at 
their  houses  with  a  sister  of  one  and  the 
wife  of  the  other  respectively,  it  must  be 
inferred  in  the   absence   of  anything  to  the 


contrary,  that  everything   was  done  which 
the    law   required   to   make  a   good  execu- 
tion. 

157  *It  is  very  probable  that  in  point  of 
fact  everything  was  done   which  the 

law  required  to  make  a  good  execution ;  and 
that  the  only  defect  in  the  case  consists  in 
the  omission  of  the  sheriff  to  set  out  in  his 
return  all  the  particulars  which  constitute 
a  good  execution. 

But  without  deciding  whether  the  sum- 
mons might  properly  be  considered  upon 
the  return  in  the  absense  of  anything  to 
the  contrary  as  having  been  duly  executed, 
and  conceding,  for  the  purposes  of  this 
case,  that  it  could  not,  and  that  the  sum- 
mons was  not  duly  executed,  how  will  the 
case  then  stand? 

It  will  then  stand  as  if  the  summons  had 
been  returned  **Not  found,"  or  without  any 
return  endorsed  thereon.  In  which  case 
the  clerk,  instead  of  entering  the  common 
order,  would  have  issued  a  new  summons. 
He,  therefore,  committed  a  clerical  mispri- 
sion in  entering  the  **common  order"  and 
*  ^common  order"  confirmed  at  March  and 
April  rules  1866,  and  the  office  judgment 
confirmed  on  the  24th  day  of  August,  1866. 

The  judgment  then  being  erroneous  by 
reason  of  this  clerical  misprision  (which  is 
the  utmost  extent  of  the  error^  if  there  be 
one),  what  is  the  remedy  of  the  defendants 
for  the  correction  thereof?  Is  it  by  pro- 
ceedings in  error  in  a  court  of  law,  or  by 
a  proceeding  in  injunction  in  a  court  of 
chancery? 

Clearly  they  had  a  plain,  cheap,  summary, 
and  complete  remedy  at  law,  which  would 
formerly  have  been  by  a  writ  of  error  coram 
vobis  (or  coram  nobis,  for  the  writ  has  each 
of  these  names  in  the  books)  in  the  same 
court  in  which  the  error  was  committed, 
but  is  now  by  a  mere  motion  to  the  court. 
1  Rob.  Prac,  old  edit.,  p.  644;  Gordon  v. 
Frazier,  &c.,  2  Wash.  130.  See  also  2Saun. 
R.,  pp.   101    and   101   a;  Eubank,  &c. 

158  V.  Rail's  *ex»or,   4   Leigh    308;  Shel- 
ton's   ex'or   v.     Welsh's    adm'ors,    7 

Leigh  175.  The  Code,  chap.  177,  {{  5  and 
6,  p.  1135,  provides  as  follows :  *  *|  5.  The 
court  in  which  there  is  judgment  by  default, 
or  a  decree  on  a  bill  taken  for  confessed,  or 
the  judge  of  the  said  court  in  the  vacation 
thereof,  may,  on  motion,  reverse  such  judg- 
ment or  decree  for  any  error  for  which  an 
appellate  court  might  reverse  it  if  the  fol- 
lowing section  was  not  enacted,  and  give 
such   judgment   or  decree   as  ought   to   be 


given. 


»> 


And  then  follows  in  the  same  sec- 


tion a  provision  for  the  amendment  of  judg- 
ments and  decrees  by  default,  in  which 
there  is  any  mistake,  and  where  there  is 
anything  in  the  record  whereby  such  amend- 
ment can  safely  be  made,  and  a  provision 
for  the  release  of  any  excess  in  the  amount 
of  the  recovery  beyond  what  it  ought  to  be. 
After  which  comes  the  next  section:  *^i  6. 
No  appeal,  writ  of  error  or  supersedeas, 
shall  be  allowed  by  an  appellate  court  or 
judge  for  any  matter  for  which  a  judgement 
or  decree  is  liable  to  be  reversed  or  amended 
on  motion  as  aforesaid  by   the   court  which 
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rendered  it,  or  the  judge  thereof,  until  such 
motion  be  made  and  overruled  in  whole  or 
in  part,"  Ac. 

Whether,  therefore,  the  error,  if  any,  in 
this  case,  was  a  mere  clerical  misprision, 
or  an  error  in  the  judgment,  or  whether 
being  a  mere  clerical  misprision,  it  comes 
within  the  meaning  of  {{  5  and  6  aforesaid 
or  not,  there  was  a  plain  remedy  at  law  for 
its  correction  by  a  mere  motion  to  the  court 
in  which  it  was  committed,  after  reasonable 
notice  to  the  opposite  party. 

But  it  is   argued    by   the   counsel  of  the 

appellants,  that  the  provisions  in  the  Code 

before  recited  apply  only  to  judgments  and 

decrees  by  default,  and   that  the  judgment 

in  this  case  was  not  by  default ;  that 

159  a  *  judgment   by   default  can  only  be 
when    a  defendant   has  been  legally 

served  with  process  and  fails  to  make  de- 
fense or  to  appear.  And  he  refers  to  au- 
thority to  sustain  that  position.  However 
true  this  may  be,  technically  speaking, 
certainly  the  statute  in  question  uses  the 
word  ' 'default"  in  no  such  restricted  sense, 
but  extends  to  all  judgments  entered  against 
a  party  who  does  not  appear,  whether  le- 
gally summoned  or  not.  Where  a  defendant 
appears  in  the  court  in  which  the  suit  is 
brought,  before  the  judgment  is  rendered, 
he  can  there  make  his  defense,  and  if  a 
judgment  be  rendered  against  him  he  must 
apply  for  relief  from  any  error  therein  to 
an  appellate  court.  He  is  not  required,  nor 
has  he  a  right,  to  go  again  into  the  court 
which  rendered  the  judgment  for  relief 
against  it  before  he  can  apply  to  an  appel- 
late court.  But  where  he  does  not  appear 
in  the  inferior  court,  and  a  judgment  is 
therefore  rendered  there  against  him,  the 
law  presumes  that  the  court  will  correct  its 
own  errors  so  soon  as  they  are  brought  to 
its  notice  by  a  party  having  a  right  to  com- 
plain of  them,  and  it  therefore  requires  him 
to  apply,  in  the  first  place,  to  that  court  or 
the  judge  thereof  for  relief,  as  being  the 
cheapest  and  best  remedy  he  could  have. 
Whether  the  judgment  be  strictly  or  tech- 
nically by  default,  or  merely  quasi  b^'  de- 
fault, the  effect  and  the  law,  and  the  reason 
of  the  law,  are  precisely  the  same.  If  au- 
thority be  necessary  to  sustain  this  propo- 
sition, it  is  fully  sustained  by  the  case  of 
Davis,  Sheriff,  v.  The  Commonwealth,  16 
Gratt.  134,  cited  by  the  counsel  for  the  ap- 
pellee. In  that  case  it  was  held  by  the 
whole  court,  Allen,  P.,  delivering  the  opin- 
ion, that  all  judgments  where  there  has 
been  no  appearance  by  the  defendant,  are 
judgments  by  default,  within  the  meaning 
of   the  act  before   referred    to.     The 

160  proceeding   there     was    by    *motion, 
where  there  are  no  rules,  and  where, 

it  was  supposed  there  could,  therefore,  be 
no  judgment  by  default.  But  Judge  Allen 
said:  **The  object  of  the  legislature  was  to 
save  the  parties  the  delay  and  costs  of  an 
appeal  to  correct  such  irregularities  and 
formal  errors;  errors  which  seldom  affect 
the  merits  of  the  controversy,  and  which 
would  have  been  corrected  at  once  by  the 
court  if  pointed  out.     The  case  of  a  motion 


comes  within  the  reason  of  the  statute,  and 
I  think  the  term  *  judgment  by  default'  was 
intended  to  apply  to  all  judgments  where 
there  was  default  of  appearance";  that  is, 
where  there  was  no  appearance. 

The  appellants  might  have  appeared  in 
the  Circuit  court  of  Smyth  county  at  any 
time  before  the  expiration  of  five  years 
after  the  rendition  of  the  judgment  at  law 
against  them  and  moved  the  court  to  set 
aside  the  judgment  and  all  the  proceedings 
in  the  suit  subsequent  to  the  return  of  the 
summons,  on  account  of  the  defective  return 
thereof.  On  such  motion  the  sheriff  might 
have  amended  his  return,  on  leave  obtained 
from  the  court  for  that  purpose,  and  thus 
have  cured  the  defect.  18  Gratt.  51 ;  1 
Munf .  269 ;  5  Munf .  407 ;  6  Id.  181 ;  4  Leigh 
590.  But  if  he  failed  to  do  so  the  court 
might  have  sustained  the  appellants'  mo- 
tion; in  which  case  the  plaintiff  at  law 
would  have  had  to  sue  out  a  new  summons, 
and  the  appellants  would  then  have  had  an 
opportunity  to  make  their  defense  at  law. 
If  they  did  not  know  of  the  existence  of  the 
suit  while  it  was  pending,  they  certainly 
knew  of  it  shortly  after  the  judgment  was 
rendered,  and  within  the  period  of  limita- 
tion allowed  by  law  for  making  the  motion. 
The  judgment  was  rendered  on  the  24th  of 
August  1866;  and  they  admit  they  had 
knowledge  of  it  as  early  as  1868.  But,  in 
fact,  the  record  shows  they  had  such  knowl- 
edge as  early  as  1867,  the  next  year  after  it 

was  rendered. 
161  *The  appellants   then   had  an   ade- 

quate remedy  at  law  for  the  wrong  of 
which  they  complain,  and,  according  to  the 
principle  and  authorities  on  that  subject 
before  referred  to,  they  arc  therefore  entitled 
to  no  relief  in  equity. 

But  it  is  further  argued  by  the  counsel  for 
the  appellants,  that  while  it  is  true,  as  a 
general  rule,  that  a  party  having  an  ade- 
quate remedy  at  law,  is,  therefore,  entitled 
to  none  in  equity,  yet  there  are  exceptions 
to  that  rule,  and  this  case  is  one  of  them. 
That  the  ground  for  relief  in  this  case  is, 
that  the  appellants  were  not  served  with 
process  in  the  action  at  law,  which  is  an 
established  ground  for  relief  in  a  court  of 
equity ;  and  3  Graham  &  Waterman  on  new 
trials,  p.  1523,  and  Kibbe  v.  Benson,  17 
Wall.  U.  8.  R.  624,  are  relied  on  to  sustain 
this  argument.  It  is  true,  that  it  is  good 
ground  for  relief  in  a  court  of  equity,  that 
the  party  complaining  was  not  served  with 
process  in  an  action  at  law,  and  was  thus 
unable  to  make  his  defense  at  law ;  but  that 
is  only  upon  the  principle  that  he  would 
otherwise  be  without  any  remedy,  and  that 
he  has  !ost  his  legal  remedy  without  any 
fault  on  his  part.  The  case  of  Kibbe  v. 
Benson,  supra,  plainly  shows  that  such  is 
the  case.  There,  as  here,  the  ground  relied 
on  for  equitable  relief  was,  that  the  process 
in  the  action  at  law  (what  in  that  case  was 
a  declaration  in  ejectment)  was  not  duly 
executed  on  the  defendant.  It  appeared 
from  the  record  in  the  action  that  the  proc- 
ess had  been  duly  served  by  leaving  a  copy 
with    the   father  of   the   defendant    and  a 
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member  of  his  family  at  his  dwelling 
house.  But  the  bill  denied  that  the  process 
had  been  served  as  stated  in  the  return. 
And  it  averred,  in  addition,  that  the  com- 
plainant was  ignorant  of  the  commencement 
or  existence  of  such  suit  until  more  than 
two  years   had   elapsed   after  the  re- 

162  CO  very    of    *the     judgment    therein, 
within    which    time    he    would   have 

been  entitled,  under  the  statutes  of  Illinois 
(in  which  state  the  case  occurred),  to  move 
to  set  it  aside.  That,  then,  was  clearly  a 
case  for  equitable  relief,  on  the  well  settled 
principles  of  law ;  and  Mr.  Justice  Hunt, 
in  delivering  the  opinion  of  the  court,  refers 
to  the  Marine  Insurance  Company  v.  Hodg- 
son, 7  Cranch's  R.  336,  in  which  he  says 
the  rule  is  well  expressed  by  C.  J.  Marshall 
thus :  '  *  Without  attempting  to  draw  any  pre- 
cise line  to  which  equity  will  advance,  and 
which  they  cannot  pass,  in  restraining 
parties  from  availing  themselves  of  judg- 
ments obtained  at  law,  it  may  safely  be 
said,  that  any  fact  which  clearly  proves  it 
to  be  against  conscience  to  execute  a  judg- 
ment, and  of  which  the  injured  party  could 
not  have  availed  himself  in  a  court  of  law, 
or  of  which  he  might  have  availed  himself 
at  law,  but  was  prevented  by  fraud  or  ac- 
cident, unmixed  with  any  fault  or  negli- 
gence in  himself  or  his  agents,  will  justify 
an  application  to  a  court  of  chancery." 

Far  different  from  that  case  is  the  one 
now  before  us  for  adjudication,  in  which  it 
appears  that  the  appellants  had  a  plain  and 
adequate  remedy  at  law,  of  which  they  had 
full  notice  in  time,  and  might  easily  have 
availed  themselves;  and  they  did  not  pre- 
tend to  assign  in  their  bill  any  reason 
whatever  for  not  having  so  availed  them- 
selves. We  are  therefore  of  opinion  that 
the  demurrer  to  the  original  bill  ought  to 
have  been  sustained,  and  the  injunction 
dissolved,  and  the  bill  dismissed. 

But,  instead  of  doing  that,  the  Circuit 
court  by  its  decree  of  September  2d,  1871, 
perpetuated  the  injunction  and  ordered  the 
judgment  in  the  action  at  law  to  be  set 
aside  and  the  cause  remanded  to  rules,  &c. 
That    decree   was  clearly    erroneous, 

163  and  it  was  competent  *for   the  appel- 
lee,   St.    John,    to   have   it  reversed, 

either  by  the  same  court  on  a  bill  of  review 
(the  decree  being  final)  or  by  this  court  on 
an  appeal.  We  have  no  doubt  but  that  ac- 
cording to  the  well  settled  practice,  in  this 
state  at  least,  it  was  a  proper  case  for  a 
bill  of  review;  and  one  was  accordingly 
filed  by  leave  of  the  court.  It  proceeded 
both  upon  the  ground  of  error  in  law,  ap- 
parent upon  the  face  of  the  decree,  and  upon 
the  ground  of  the  discovery  of  new  matter. 
Of  the  latter  ground  no  further  notice  need 
be  taken.  The  case  was  regularly  proceeded 
with  on  the  bill  of  review,  until  the  2d  of 
September  1872,  when  the  cause  came  on 
to  be  heard,  and  the  court  decreed  that  the 
said  decree  of  the  2d  of  September  1871 
should  be  reversed  and  annulled,  that  the 
case  of  Goolsby  &  Rector  v.  Saunders  &c. 
(being  the  case  on  the  original  bill)  should 
stand  upon  the  docket  as   it   did   before  the 


said  last  mentioned  decree  was  rendered, 
and  that  said  St.  John  should  recover  of 
said  Goolsby  &  Rector  his  costs  expended 
in  the  bill  of  review  cause  (as  it  was  called). 
On  the  same  day,  to  wit:  September  2d, 
1872,  the  original  cause  of  Goolsby  &  Rector 
V.  Saunders,  Ac.  (as  it  was  called),  was 
reinstated  on  the  docket,  in  pursuance  of 
the  decree  rendered  on  the  same  day  in  the 
bill  of  review  cause  as  aforesaid,  and  came 
on  to  be  heard  on  a  motion  to  dissolve  the 
injunction;  and,  thereupon,  a  decree  was 
made  dissolving  the  said  injunction.  From 
these  two  decrees  of  September  2nd,  1872, 
or,  at  least,  the  former,  if  not  from  both, 
treating  them  as  one  decree,  this  appeal 
was  taken.  The  two  decrees  in  effect  con- 
stituted but  one  decree,  and  ought  to  have 
been  embodied  in  one.  There  was  but  one 
case,  the  case  on  the  bill  of  review  being 
but  a  continuation  of  the  original  case  in 
the  same  court.     When  on   the  2nd  of 

164  September,  1872,  the  court  on  *the  bill 
of  review   reversed   the   decree  of  the 

2nd  of  September,  1871,  as  it  properly  did, 
it  ought  to  have  proceeded  in  the  same  de- 
cree (just  as  an  appellate  court  would  have 
done)  to  have  rendered  such  decree  as  ought 
to  have  been  rendered  on  the  2nd  of  Sep- 
tember, 1871,  instead  of  the  decree  which 
was  actually  rendered  on  that  day ;  that  is, 
to  have  rendered  a  decree  sustaining  the 
demurrer  to  the  original  bill,  and  dissolving 
the  injunction,  and  dismissing  the  bill  with 
costs.  Sheppard's  ex'or  v.  Starke  &  wife, 
3  Munf.  29;  Stockton  v.  Cook,  Id.  68; 
Thornton  v.  Stewart,  7  Leigh  128.  Re- 
garding, as  we  properly  may,  the  two  de- 
crees of  September  2nd,  1872,  as  one  decree, 
they  are  right  as  far  as  they  go ;  that  is, 
they  are  right  in  reversing  the  decree  of 
September  2nd,  1871,  with  costs,  and  in 
dissolving  the  injunction,  but  they  did  not 
go  far  enough.  They  ought  also  to  have  dis- 
missed the  bill.  But  the  court  can  make 
the  matter  perfect  by  rendering  such  decree 
as  ought  to  have  been  rendered  by  the  Cir- 
cuit court. 

If  the  case  had  not  been  a  proper  one  for 
a  bill  of  review,  and  the  court  below  had 
erred  in  giving  leave  to  file  it,  still  we  would 
have  arrived  at  the  same  result.  This  ap- 
peal would  have  brought  up  the  whole  case, 
and  we  could  and  would  have  gone  back  to 
the  first  error  and  reversed  the  decree  of  the 
2nd  of  September,  1871,  and  rendered  such 
decree  as  the  court  ought  then  to  have  ren- 
dered. Only  a  little  more  than  a  year  had 
elapsed  after  the  date  of  that  decree  before 
the  appeal  was  perfected,  and  it  was  in  full 
time  for  an  appeal  from  that  decree,  even 
if  that  be  a  material  matter ;  which  is  a 
question  we  need  not  now  decide.  In  any 
view  of  the  case,  therefore,  we  are  of  opin- 
ion that  the  demurrer  to  the  original  bill 
ought  to  have  been  sustained,  the  injunction 
dissolved,  and  the  bill  dismissed  with 
costs. 

165  *The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  if  the  appellants   were   entitled  to  any 
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relief  at  all,  on  account  of  the  matters  stated 
in  their  bill,  they  had  an  adequate  remedy 
at  law,  of  which  they  neglected  to  avail 
themselves,  and  are  entitled  to  no  relief  in 
a  court  of  equity ;  and  that  the  Circuit  court 
erred  in  not  sustaining-  the  demurrer  to  the 
said  bill  and  dissolving  the  injunction  and 
dismissing  the  bill,  instead  of  rendering 
the  decree  which  was  rendered  in  the  cause 
on  the  2d  day  of  September  1871.  But  the 
court  is  further  of  opinion  that  it  was  com- 
petent for  the  appellee',  St.  John,  to  have 
the  said  error  corrected,  either  hy  bill  of 
review  in  the  same  court  or  on  appeal  to 
this  court;  and  that  the  Circuit  court  did 
not  err  in  giving  him  leave  to  file  a  bill  of 
review  in  the  case ;  and  that  there  is  no 
error  in  the  two  decrees  of  the  2d  day  of 
September  1872,  as  far  as  they  go,  regard- 
ing them  as  constituting  but  one  decree, 
as,  in  eflFect,  they  are.  But  they  ought  to 
have  gone  further,  and  dismissed  the  orig- 
inal bill  with  costs.  Therefore  it  is  decreed 
and  ordered  that  so  much  of  the  decree  or 
decrees  appealed  from  as  are  in  conflict 
with  the  foregoing  opinion,  if  any,  be  re- 
versed and  annulled,  and  the  residue  thereof 
affirmed,  and  that  the  appellants  pay  to  the 
said  appellee  as  the  part3'^  substantially 
prevailing,  his  costs  by  him  about  his  de- 
fense in  this  behalf  expended.  And  this 
court  proceeding  to  render  such  decree  as 
the  said  Circuit  court  ought  to  have  ren- 
dered, instead  of  the  said  two  decrees  of  the 
2d  of  September  1872,  it  is  further  decreed 
and  ordered  that  the  said  decree  of  the  2d 
of  September  1871  is  erroneous,  and  be  re- 
versed and  annulled;  that  the  said 
166,  demurrer  to  the  original  bill  be  *sus- 
tained,  the  said  injunction  dissolved 
and  the  said  original  bill  dismissed,  and 
that  the  appellants  pay  to  the  said  appellee 
his  costs  by  him  in  the  said  Circuit  court 
expended,  as  well  in  his  defense  to  the  said 
original  bill,  as  in  his  prosecution  of  his 
bill  of  review. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Smyth  county. 

Decree  reversed  in  favor  of  appellee. 
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June  Term,  1874,  Wythevllle. 
I.  Appeal— Jarifldlctlon— Amount  Involved.*— A  Judff- 
ment  creditor  brlnsrs  a  suit  in  equity  to  subject  his 
debtor's  laiid  to  satisfy  bis  judgment;  and  other 
Judgment  creditors  of  the  same  debtor  come  into 
the  cause  by  their  petitions,  to  subject  the  same 
land.  None  of  these  judgments  amount  to  tfiOO. 
Upon  a  decree  against  them,  dismissing  the  bill, 
the  Court  of  Appeals  has  no  jurisdiction  to  allow 
or  hear  an  appeal  from  the  decree,  either  on  the 

^Appeal— Jurisdiction— Amount  Involved.— See  Bar- 
man V.  City  of  Lynchburg,  33  Gratt  37,  and  note,  for 
collection  of  authorities  upon  this  subject  See  also, 
Campbell  v.  Smith,  82  Oratt.  388,  and  note\  W.  &  S. 
R.  R.  Co.  ▼.  Colfelt,  27  Gratt.  777,  and  note;  Patteson 
V.  McKinney.  88  Va.  748.  14  S.  E.  Rep.  379:  Pitts  v. 


ground  that  the  united  judgments  amount  to  more 
than  S500.  or  that  the  suit  concerns  the  title  or 
bounds  of  land. 

2.  In  such  case  the  decree  is  to  be  considered  as 
several  as  to  each  creditor. 

3.  Same— n«tter  inControversy.— The  matter  in  con- 
troversy, in  reference  to  the  appellate  jurisdiction 
of  the  Court  of  Appeals,  is  that  which  is  the  essence 
and  substance  of  the  judgment  and  by  which  the 
party  may  discharge  himself. 

This  was  a  suit  in  equity,  brought  in 
February  1871,  in  the  County  court  of  Taze- 
well, against  Sterling  F.  Watts  and  Jane 
M.  his  wife,  and  R.  C.  Fudge,  her  trustee, 
to  subject  the  life  estate  of  said  Watts  in 
certain  lands  mentioned  in  the  bill,  to  sat- 
isfy a  judgment  confessed  in  the  clerk's 
office  of  said  court  by  Watts  at  the  suit  of 
the  plaintiffs,  for  $394,  with  interest  from 
the  9th  of  January,  1871,  till  paid,  and  costs 
$6.03. 

The  defendants  answered  the  bill,  and  in- 
sisted that  the  life  interest  of  Watts  in  the 
land  had  been  conveyed  to  the  trustee  for 
the  benefit  of  Mrs.  Watts,  in  consideration 
of  several  conveyances  of  her  own  land  by 
Watts  and  herself  to  third  parties,  to  enable 
him  to  pay  his  debts ;  and  that  this 
168  deed  was  executed,  *and,  as  they  in- 
sisted, left  with  the  clerk,  to  be  re- 
corded before  the  plaintiffs  obtained  their 
judgment. 

In  the  progress  of  the  cause,  several 
judgment  creditors  of  Watts  filed  their  pe- 
titions in  the  cause,  and  asked  to  be  per- 
mitted to  come  in  and  have  their  judgments 
satisfied  out  of  the  fund.  These  judgments 
were  prior  to  the  deed,  but  neither  of  them 
amounted,  principal   and   interest,    to  $500. 

When  the  cause  came  on  to  be  heard  in 
the  County  court,  that  court  held  that  the 
life  estate  of  Watts  in  the  land  was  liable 
to  the  satisfaction  of  the  judgments,  and 
made  a  decree  appointing  special  commis- 
sioners to  sell  the  said  life  estate  in  the 
land.  From  this  decree  Mrs.  Watts  applied 
to  the  judge  of  the  Circuit  court  of  Taze- 
well county  for  an  appeal,  which  was  al- 
lowed. The  cause  came  on  to  be  heard  in 
that  court  on  the  11th  of  May,  1872,  when 
the  court  held  that  the  pre-existing  equities 
of  Mrs.  Watts  were  superior  to  the  lien 
claimed  by  Umbarger  and  wife;  and  that 
the  deed  should  be  considered  as  a  recorded 
deed,  and  dismissed  the  bill  with  costs. 
And  further  held  that  the  petitioning  cred- 
itors having  tacked  their  fate  to  the  fate  of 
the  bill,  their  petitions   must  be  dismissed, 

Spotts,  86  Va.  71,  9  S.  E.  Rep.  601:  Lawson  v.  Brans- 
ford,  87  Va.  75,  12  S.  E.  Rep.  108;  A.  &  D.  R.  R.  Co.  v. 
Reid,  87  Va.  119,  12  S.  E.  Rep.  222;  Rymer  v.  Hawkins, 
18  W.  Va.  309;  Greathouse  v.  Sapp,  26  W.  Va.  87; 
Fleshman  v.  Fleshman.  34  W.  Va.  342. 12  S.  E.  Rep.  713. 
In  Hicks  v.  Roanoke  Brick  Co..  94  Va.  741,  27  S.  E. 
Rep.  596,  it  was  held  'that  the  amounts  decreed 
against  the  appellant  is  the  amount  in  controversy 
as  to  him,  and  not  the  several  amounts  decreed  in 
favor  of  the  appellees,  and  if  the  asrereffate  of  the 
sums  decreed  afirainst  the  appellant  exceed  $500  the 
supreme  court  has  jurisdiction  although  the  amount 
decreed  to  no  one  of  the  appellees  amounts  to  $500. 
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but  without  prejudice.  And,  thereupon, 
Umbarger  and  wife,  and  two  of  the  peti- 
tioning creditors,  obtained  an  appeal  to  this 
court. 

After  the  appeal  had  been  allowed  and 
perfected,  the  appellees  moved  the  court  to 
dismiss  it,  on  the  ground  that  the  court  did 
not  have  jurisdiction  of  the  cause. 

Richardson  and  J.  W.  &  J.  P.  Sheffey, 
for  the  motion. 

Crockett  &  Blair,  against  the  motion. 

CHRISTIAN,  J.  delivered  the  opinion  of 
the  court. 

169  *The  first  question  we  have  to  decide 
in  this  case  is  whether  this  court  has 

jurisdiction. 

The  bill  was  filed  in  the  County  court  of 
Tazewell  by  Umbarger  and  wife,  for  the 
purpose  of  subjecting  the  life  estate  of 
Sterling  F.  Watts  in  certain  real  estate  to 
the  lien  of  a  judgment  which  had  been 
confessed  in  their  favor  by  him  for  the  sum 
of  $394,  with  interest  from  the  9th  day  of 
January  1871,  and  upon  which  an  execution 
had  been  issued  and  returned  *  *no  property. ' ' 
During  the  progress  of  the  cause,  and  before 
any  decree  was  rendered,  other  judgment 
creditors  of  Watts  filed  their  petition,  in 
which  they  exhibit  copies  of  judgments  in 
favor  of  each  of  them,  respectively,  and 
assert  their  right  to  subject  to  the  lien  of 
their  judgments  whatever  interest  in  real 
estate  the  said  Watts  may  be  entitled  to. 
Neither  of  these  claims  amount  to  the  sum 
of  $500,  the  largest  being  below  that  sum. 

The  bill  of  Umbarger  and  wife  is  answered 
by  Watts  and  wife  and  also  by  Fudge,  trus- 
tee of  Mrs.  Watts,  in  which  several  answers 
it  is  claimed  that  before  the  recovery  of  the 
judgment  by  Umbarger  and  wife  the  land 
sought  to  be  charged  with  the  lien  of  their 
judgment  had  been,  for  a  valuable  and  law- 
ful consideration,  conveyed  to  Fudge,  trus- 
tee, for  the  sole  use  and  benefit  of  Mrs. 
Watts;  and  that  the  deed  conveying  said 
land  had  been  put  upon  record  before  the 
judgment  in  favor  of  Umbarger  and  wife 
was  confessed  by  Watts. 

Much  evidence  was  taken  as  to  the  fact 
of  the  recordation  of  the  deed,  which  it  is 
not  necessary  here  to  notice.  The  County 
court  rendered  a  decree  declaring  that  *'the 
land  in  the  bill  and  proceedings  mentioned 
were  liable  to  the  liens  of  the  several  judg- 
ments, inasmuch  as  the  trust  deed  for 

170  the   benefit  of  *the  female  defendant 
was  not  admitted  to  record  until  after 

the  rendition  of  said  judgments.*'  It  was 
accordingly  decreed  that  Sterling  F.  Watts 
pay  to  the  several  judgment  creditors  the 
amounts  of  their  several  judgments,  and, 
in  default  thereof,  commissioners  appointed 
by  the  court  were  directed  to  sell  the  lands 
for  that  purpose. 

From  this  decree  an  appeal  was  taken  to 
the  Circuit  court  of  Tazewell  county ;  which 
court  reversed  the  decree  of  the  County 
court,  dismissed  the  bill  of  Umbarger  and 
wife,  and  also  dismissed  the  petition  of  the 


other  judgment  creditors,  but  without  prej- 
udice to  the  latter  to  institute  new  proceed- 
ings. From  the  decree  of  the  Circuit  court 
an  appeal  was  allowed  to  this  court. 

The  jurisdiction  of  this  court  is  invoked 
upon  two  grounds :  Ist.  That,  although  no 
one  of  the  several  claims  of  the  appellants 
amount  to  the  sum  of  S500,  yet  the  aggre- 
gate sum  of  all  amounts  to  more  than  that 
sum,  and  that  having  a  joint  interest  in 
subjecting  the  land  to  the  payment  of  their 
several  judgments,  the  aggregate  amount 
ought  to  be  considered  in  this  court  as  the 
amount  in  controversy. 

2d.  But  if  the  aggregate  amount  is  not  to 
be  considered  the  amount  in  controversy, 
but  each  claim  is  to  be  considered  as  several 
and  independent,  still  this  court  may  take 
jurisdiction,  because  the  matters  in  contro- 
versy are  concerning  '*the  title  or  bounds  of 
lands,*'  which  the  constitution  recognizes 
as  a  proper  subject  of  jurisdiction. 

As  to  the  first  proposition,  it  is  clear  that 
the  claims  of  the  appellant  are  several,  and 
independent  of  each  other.  They  are  founded 
upon  different  contracts,  upon  judgments 
obtained  at  different  times.  The  allowance 
or    rejection    of    one  in    no    manner 

171  affects  *the   others.     There  is  neither 
a  joint  interest   nor  a   community  of 

interest  among  them.  All  that  can  be  said 
is,  that  they  are  pursuing  the  same  debtor, 
and  are  seeking  to  subject  the  same  prop- 
erty. Nor  have  they  a  common  interest  in 
that  property.  If  the  property  they  are 
seeking  to  subject  to  the  liens  of  their  sev- 
eral judgments  was  declared  to  be  so  liable, 
their  interest  would  not  be  a  common  in- 
terest, but  each  independent  of  the  other; 
for  the  proceeds  would  not  be  distributed 
pro  rata,  but  according  to  the  priorities  of 
their  several  judgments.  So  that,  in  fact, 
their  interests  are  diverse  and  antagonistic, 
instead  of  joint  and  common.  They  do  not 
sue  as  co-plaintiffs,  because  they  have  a 
joint  and  common  interest ;  but  for  conven- 
ience, and  to  save  a  multiplicity  of  suits, 
other  creditors  are  permitted  to  come  in  by 
petition  in  a  suit  already  commenced  by 
one  creditor.  But  though  the  proceeding 
by  petition  be  in  the  same  suit,  these  sev- 
eral demands  are  as  distinct  and  independ- 
ent of  each  other  as  if  they  were  pursuing 
the  same  debtor  in  different  and  independ- 
ent suits.  The  decree  of  the  court  is  not 
joint,  but  several,  decreeing  the  several 
amounts  due  to  them  respectively,  according 
to  their  several  judgments.  If  one  of  the 
creditors  is  aggrieved  by  the  decree,  it  is 
to  the  extent  that  his  claim  is  not  paid,  and 
not  because  other  creditors  are  not  paid : 
and  if  his  claim  be  less  than  $500,  he  can- 
not successfully  invoke  the  jurisdiction  of 
the  court  by  uniting  his  claim  to  that  of 
another  creditor,  in  order  to  swell  .the 
amount  to  $500.  These  positions  are  fully 
sustained  by  the  authorities  cited  by  the 
learned  counsel  for  the  appellees. 
The  case  of  Oliver  v.  Alexander,  6  Peters* 
R.  143,  was  a   suit   in    which   several 

172  seamen  united,  as   was  permitted  *by 
act  of  congress    and   practice  in  ad- 
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miralty  in  a  libel,  seeking  to  subject  a  cer- 
tain fund  to  the  pa3'ment  of  their  several 
demands.  The  sum  decreed  to  the  libellants 
in  no  case  amounted  to  $2,000  (that  beings 
the  amount  which  g^ives  jurisdiction  to  the 
Supreme  court  of  the  United  States),  most 
of  the  claims  being  less  than  $500.  It  was 
held  that  the  matter  in  controversy  was 
several  with  each  libellant;  and  that  inas- 
much as  no  one  claim  amounted  to  $2,000, 
though  all  combined  exceeded  that  sum, 
the  court  had  no  jurisdiction. 

Mr.  Justice  Story  delivering  the  opinion 
of  the  court  says:  **The  decree  assigns  to 
each  seaman  severally  the  amount  to  which 
he  is  entitled,  and  dismisses  the  libel  as  to 
those'  who  have  maintained  no  right  to  the 
interposition  of  the  court  in  their  favor. 
The  whole  proceeding,  therefore,  though  it 
assumes  the  form  of  a  joint  suit,  is,  in 
reality,  a  mere  joiner  of  distinct  causes  of 
action  by  distinct  parties,  growing  out  of 
the  same  contract.  *  *  *  It  is  obvious 
that  the  claim  of  each  seaman  is  distinct 
and  several,  and  the  decree  upon  each  claim 
is  distinct  and  several.  One  seaman  cannot 
appeal  from  the  decree  made  in  regard  to 
the  claim  of  another,  for  he  has  no  interest 
in  it,  and  cannot  be  aggrricved  by  it.  The 
controversy,  so  far  as  he  is  concerned,  is 
confined  solely  to  his  own  claim,  and  the 
matter  of  dispute  between  him  and  the 
owner,  or  other  respondents,  is  the  sum  or 
value  of  his  own  claim,  without  any  refer- 
ence to  the  claim  of  others.  It  is  very  clear, 
therefore,  that  no  seaman  can  appeal  from 
the  District  court  to  the  Circuit  court,  unless 
his  claim  exceeds  $50,  nor  from  the  Circuit 
court  to  the  Supreme  court,  unless  his  claim 
exceeds  $2,000."  And  accordingly  the  ap- 
peal was  dismissed  for  want  of  jurisdic- 
tion. The  same  doctrine  was  re- 
173  affirmed  *in  the  cases  of  Stratton  v. 
Jarvis  and  Brown,  8  Peters*  R.  4,  and 
in  Rich  v.  Lambert,  12  How.  U.  S.  R.  347. 
The  case  of  Seaver  v.  Big^elows,  5  Wall.  U. 
S.  R.  208,  is  a  case  much  in  point.  That 
was  a  case  (as  is  the  case  before  us)  of  a 
judgment  creditor  filing  a  bill  setting  up 
his  judgment  and  seeking  its  enforcement 
against  the  property  of  the  defendant ;  and 
another  creditor  came  into  the  same  suit  to 
enforce  a  judgment  against  the  same  fund, 
which  he  had  recovered  against  the  same 
defendant.  The  case  is,  in  this  respect, 
strikingly  analogous  to  the  case  under  con- 
sideration. Mr.  Justice  Nelson,  who  deliv- 
ered the  opinion  of  the  court,  said:  **The 
judgment  creditors  who  have  joined  in  this 
bill  have  separate  and  distinct  interest  de- 
pending upon  separate  and  distinct  judg- 
ments. In  no  event  could  the  sum  in  dispute, 
of  either  party,  exceed  the  amount  of  their 
judjrment,  which  is  less  than  $2,000." 
*  ^  *  **It  is  true  the  litigation  involves  a 
common  fund,  which  exceeds  the  sum  of 
$2,000 ;  but  neither  of  the  jud^^ent  creditors 
has  any  interest  in  it  exceeding  the  amount 
of  his  judgment.  Hence,  to  sustain  an  ap- 
peal in  this  class  of  cases,  where  separate 
and  distinct  interests  are  in  dispute,  of  an 
amount  less  than  the   statute  requires,  and 


where  the  joinder  of  parties  is  permitted  by 
the  mere  indulgence  of  the  court,  for  its 
convenience  and  to  save  expense,  would  be 
giving  a  privilege  to  the  parties  not  common 
to  other  litigants,  and  •  which  is  forbidden 
by  law.  The  case  (that  is  the  case  of  cred- 
itors asserting  different  and  distinct  claims 
in  the  same  suit)  is  analogous  to  proceed- 
ings in  admiralty  in  behalf  of  seamen  for 
wages,  and  salvers  for  salvage,  where  the 
practice  of  the  court  is  well  settled. '  *  He 
then  cites  Rich  v.  Lambert,  and  other  cases 
above  cited,  and  declares  that  the  appeal 
must  be  dismissed  for  want  of  jurisdic- 
tion. 

174  *These  authorities  seem'  to  establish 
•    the  proposition,  that  where  the  claims 

of  the  plaintiffs  are  separate  and  independ- 
ent, though  joined  in  the  same  suit,  and 
whe^fe  one  claimant  has  no  interest  in  the 
claim  of  the  other,  the  court  will  not  take 
jurisdiction  because  the  aggregate  sums 
amount  to  over  $500 ;  but  in  such  a  case  the 
claim  of  each  party  appealing  must  amount 
to  that  sum. 

I  am  not  aware  that  the  question  in  the 
form  in  which  it  is  here  presented,  has  ever 
been  before  this  court.  But  this  court  held 
in  Claiborne  v.  Gross  and  Wimbish  v.  Same, 
7  Leigh  331,  that  where  two  judgment  cred- 
itors filed  separate  bills  in  chancery  im- 
peaching a  conveyance  of  land  made  by  a 
debtor  as  fraudulent,  which  suits  were  con- 
solidated, and  there  was  a  final  decree  dis- 
missing the  bills  respectively,  and  the 
plaintiffs  respectively  appealed,  that  the 
amount  in  controversy  in  one  of  the  suits 
being  insufficient  to  five  this  court  juris- 
diction, the  appeal  in  that  suit  should  be 
dismissed.  In  the  case  before  us  the  claims 
of  each  of  the  judgment  creditors  are  as 
separate  and  distinct  as  if  each  had  filed  his 
separate  and  independent  bill.  They  are 
permitted  to  assert  their  claims  in  the  same 
suit  merely  as  a  matter  of  convenience,  and 
to  save  the  costs  of  litigation  and  prevent 
a  multiplicity  of  suits.  The  amount  in 
controversy  between  the  parties  is  the 
amount  of  the  claim  of  each  judgment  cred- 
itor, and  not  the'  aggregate  amount  of  the 
whole.  So  that  it  follows  that  no  one  claim 
amounting  to  $500  the  court  has  no  juris- 
diction. 

The  case  of  Rodd  v.  Heartt,  17  Wall.  U.  S. 
R.  354,  so  earnestly  relied  upon  by  one  of 
the  learned  counsel  for  the  appellants,  is 
not  at  all  in  conflict  with  the  views  above 
presented  and  the  authorities  cited  to  sus- 
tain   them.     The   case   was    this:    A 

175  steamer   having  *been    sold   under  a 
proceeding   in  rem  in  the  admiralty, 

left  in  the  registry  of  the  court  $4,337.51, 
claimed  on  the  one  hand  by  Rodd  and  sev- 
eral other  persons  creditors  of  the  owners, 
who  by  one  mortgage  on  the  vessel  had  un- 
dertaken to  secure  all  those  creditors  in  a 
body,  and,  on  the  other  hand,  claimed  by 
Heartt  and  others,  mariners,  furnishers  of 
supplies  and  material  men.  The  claim  of 
Rodd  under  the  mortgage  was  $4,825,  and 
of  his  co-mortgagees  was  (in  the  aggregate) 
$8,000.     The   claim    of  the   mariners,    fur- 
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nishers  of  supplies  and  material  men  was 
$10,150.  The  District  court  decreed  the  fund 
to  the  mortgag^ees,  which  gave  to  Rodd 
$1,496.99  as  his  pro  rata  share.  This  decree 
of  the  District  court*  was  reversed  by  the 
Circuit  court,  which  held  **that  the  claims  of 
the  mariners,  furnishers  of  supplies  and 
material  men  be  recognized  as  superior  to 
the  claim  of  the  mortgagee  creditors,  and 
paid  in  preference  to  the  latter;  and  that  a 
new  distribution  of  the  proceeds  be  prepared 
by  the  commissioner  in  accordance  with  the 
principles  thus  laid  down."  It  was  from 
this  decree  that  Rodd  and  his  co-mortgagees 
appealed  to  the  Supreme  court,  where  a 
motion  was  made  to  dismiss  the  appeal, 
among  other  grounds,-  ^  'because  no  one  of  the 
claims  exceeded  $2,000,  Rodd's  which  was 
the  largest,  being  but  $1,498.99,  and  the 
judiciary  acts  giving  an  appeal  only  where 
the  matter  in  dispute  exceeds  $2,0^." 
The  plain  answer  to  this  proposition  is  that 
the  sum  of  $1,498.99  does  not  represent  the 
claim  of  Rodd,  but  that  amount  was  the  pro 
rata  share  of  the  fund  decreed  to  him  by 
the  District  court,  but  that  decree  was  re- 
versed by  the  Circuit  court ;  his  claim  and 
those  of  his  co-mortgagees  was  disallowed 
and  the  whole  fund  decreed  to  the  other 
claimants.     His  claim  was  $4,825,  the  whole 

of   which   was  disallowed ;  so  that  it 
176      was    not  *true   as  contended    by    the 

counsel  in  that  case,  that  ^'Rodd^s 
claim,  which  was  the  largest,  was  less  than 
$2,000. ' '  And  Chief  Justice  Chase  therefore 
says,  on  the  motion  to  dismiss  the  appeal : 
*'As  to  the  second  ground  on  which  a  dis- 
missal is  asked,  it  is  apparent  that  though  no 
one  of  the  claims  allowed  exceeded  $2,000, 
yet  the  claim  of  the  appellant  which  was 
disallowed  exceeded  that  sum."  The  mat- 
ters in  dispute  were  the  claims  of  the  mort- 
gagees in  the  fund,  amounting  to  over 
$8,000,  of  which  Rodd's  was  over  $4,000  and 
the  claims  of  the  mariners  and  others,  on 
the  other  hand,  amounting  to  over  $10,000 ; 
both  sets  of  claimants  asserting  their  right 
to  the  fund  in  the  hands  of  the  court, 
amounting  to  over  $4,000.  This  whole  fund 
was  given  to  one  set  of  claimants,  and  the 
claim  of  the  mortgagees  was  wholly  disal- 
lowed. It  is  plain  that  the  matter  in  dis- 
pute in  this  case   exceeded  $2,000. 

In  that  case,  too,  it  may  be  observed,  that 
the  mortgagees  had  a  joint  and  common  in- 
terest arising  under  the  same  contract,  and 
secured  by  the  same  mortgage,  having  an 
interest  pro  rata  in  a  common  fund. 

This  case  is  not  only  not  in  conflict  with 
the  uniform  course  of  decisions  of  the  Su- 
preme court  of  the  United  States,  but,  when 
properly  understood,  is  entirely  consistent 
with  those  decisions. 

I  think  it  is  plain,  therefore,  both  upon 
principle  and  authority,  that  the  aggregate 
amount  of  the  creditors*  claims  cannot  give 
the  jurisdiction ;  and  the  claim  of  each  be- 
ing less  than  $500,  the  appeal  must  be  dis- 
missed, unless  there  be  some  other  ground 
upon  which  the  jurisdiction  will  attach. 

It  is  claimed  by  the  learned  counsel   for 


the  appellants,  that  this  case  is  brought 
within  the  jurisdiction  of  this  court,  because 
the  matter  in  controversy  is  one  '  'concerning 

the  title  to  land." 
177         *By    the    second  section    of   article 
six  of  the  constitution  it  is  provided 
that    the  Supreme  court   of    Appeals  **  shall 
not  have  jurisdiction  in   civil   cases    where 
the  matter  in  controversy,  exclusive  of  costs, 
is  less  in  value  or  amount  than  five  hundred 
dollars,  except  in  controversies   concerning 
the  title  or  boundaries   of  land,  the  probate 
of  a  will,  the  appointment   or  qualification 
of    a     personal     representative,    guardian, 
committee  or  curator,  or  concerning  a  mill, 
roadway,  ferry  or   landing,  or  the  right  of 
a  corporation  or  of  a  county  to  levy  tolls  or 
taxes,  and  except  in  cases  of  habeas  corpus, 
mandamus,  and  prohibition,    or  the  consti- 
tutionality of  a  law,"  &c. 

The  phrase,  **the  matter  in  controversy," 
when  used  in  relation  to  the  appellate  juris- 
diction of  this  court,  has  already  received 
a  judicial  exposition.  In  Lewis  v.  Long, 
3  Munf.  136,  Judge  Roane  says :  '*The  matter 
in  controversy  is  that  which  is  the  essence 
and  substance  of  the  judgment,  and  by 
which  the  party  may  discharge  himself." 
In  the  cases  of  Hutchinson  v.  Kellam,  and 
Lymbrick  v.  Selden,  3  Munf.  202,  in  both 
of  which  the  action  was  trespass  quare 
clausum  fregit,  and  the  damages  recovered 
were  less  than  $100,  but  it  appeared  from 
the  records  that  the  title  or  bounds  of  land 
were  drawn  in  question.  Judge  Cabell  said, 
and  in  this  the  majority  of  the  court  con- 
curred: '*Togive  this  court  jurisdiction,  the 
matter  in  controversy  must  be  equal  in 
value  to  $100,  or  must  be  a  franchise  or 
freehold.  The  action  of  trespass  is  one  in 
which  damages  alone  can  be  recovered,  and 
although  title  or  bounds  of  land  may  be  in- 
cidentally or  collaterally  brought  in  ques- 
tion, yet  the  value  of  the  matter  in 
controversy  is,  from  the  nature  of  the 
action,  the  value  of  the  damages  sustained 
by  the  trespass;  and  this  as  well  where 
the  title  or  bounds  of  land  may 
178  *be  drawn  in  question,  as  where  they 
may  in  no  manner  be  involved  in  the 
dispute." 

These  cases  were  followed  by  Skipwith 
V.  Young,  5  Munf.  276.  That  was  an 
action  on  the  case  for  injury  to  the  land 
of  the  plaintiflF  by  the  erection  of  a 
mill  dam.  There  was  a  verdict  for  the 
plaintiif  for  one  penny  damages,  subject  to 
the  opinion  of  the  court  on  a  point  reserved, 
involving  the  right  of  the  defendant  to 
build  a  mill  under  the  circumstances  set 
forth.  It  thus  appeared  that  the  questions 
between  the  parties  were  the  right  and  title 
to  the  land  overflowed,  and  the  right  to 
continue  the  mill  and  dam.  In  the  course  of 
his  opinion  in  this  case.  Judge  Brooke  re- 
marked **that  the  matter  in  controversy  is 
that  for  which  the  suit  is  brought,  and  not 
that  which  may  or  may  not  come  in  ques- 
tion. » »  *  *  <  *The  injury  in  the  case  before 
the  court  is  emphatically  the  matter  in  con- 
troversy, though  other  matters  may  have 
been  put  in  issue,  the  finding   of   which  by 
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a  jury  may,  if  pleaded,   estop   the   party  in 
another  action.  *  * 

Now  to  give  this  court  jurisdiction  in  the 
case  before  us,  the  matter  in  controversy 
must  either  be  S500,  or  the  matter  in  contro- 
versy must  be**conceming  the  title  or  bound- 
aries of  land;"  or  in  other  words,  adopting* 
the  judicial  interpretation  of  the  words 
** matter  in  controversy,**  that  for  which  the 
suit  is  brought  must  be  a  matter  ^'concern- 
ing the  title  or  bounds  of  land. '  *  In  the  case 
before  us,  the  suit  is  not  brought  for  the 
land,  but  to  enforce  a  pecuniary  demand 
against  the  land.  The  object  of  the*  suit  is 
to  recover  money  evidenced  by  judgments; 
and  the  land  is  only  the  fund  out  of  which  it 
is  sought  to  enforce  the  payment.  In  such 
a  suit  by  a  creditor  to  enforce  a  judgment 
lien,  the  question  as  to  the  title  or  bounds 
of  land  may   or   may   not  arise.     The 

179  question  *does  not  (in  such  a  suit) 
directly  arise,  but  may  arise  as  inci- 
dent or  collateral  to  the  matter  '*for  which 
the  suit  is  brought.**  To  adopt  the  lan- 
guage of  Judge  Brooke,  ''the  essence  and 
substance**  of  the  decree  in  such  a  case  is 
for  the  payment  of  the  money  due  upon  the 
judgment;  and  by  the  payment  of  that  "the 
party  may  discharge  himself."  In  every 
such  case  the  decree  is  always  for  the  pay- 
ment of  the  money  due  under  the  judgment ; 
and  in  default  of  payment  within  a  reason- 
able time,  the  sale  of  the  land  is  decreed. 
Now  it  would  be  a  most  unreasonable  con- 
struction to  hold  that  in  every  creditor* s 
bill  to  enforce  a  judgment  lien,  because  the 
land  may  be  sold  by  decree  of  the  court  to 
satisfy  the  judgment,  that  therefore  it  is 
necessarily  a  suit  "concerning  the  title  or 
bounds  of  land. '  *  '  'That  for  which  the  suit 
is  brought"  is  to  enforce  a  pecuniary  de- 
mand. The  essence  and  substance  of  the 
decree  is  the  payment  of  the  pecuniary  de- 
mand asserted;  and  b3'^  that  payment  the 
defendant  "may  discharge  himself,*'  and 
"the  title  or  bounds  of  the  land**  be  in  no 
manner  brought  in  question. 

In  support  of  these  views  as  to  the  true 
construction  of  the  constitution,  it  may  be 
further  observed,  that  not  only  have  the 
words  "matters  in  controversy**  received  a 
judicial  exposition,  but  also  the  word  "con- 
cerning,** as  used  in  the  constitution.  The 
same  section  of  the  constitution  which  we 
have  been  considering  confers  jurisdiction 
upon  this  court  in  "controversies  concerning 
a  road,**  and  the  statute  law  authorizes  ap- 
peals as  of  right  from  orders  of  the  County 
courts  in  '  'controversies  concerning  a  road. " 
But  it  was  held  by  this  court  in  Hancock  v. 
Richmond  and  Petersburg  Railroad  Co.,  3 
Gratt.  328,  that  appeals  of  right  from  orders 
of  the  County  court  in  controversies 

180  *conceming  roads, only  exist  where  the 
controversy  is  concerning  the  estab- 
lishment of  a  road;  and  not  where  it  is  a 
collateral  controversy  concerning  the  dam- 
ages occasioned  by  a  road  already  estab- 
lished. See  also  opinion  of  Chief  Justice 
Marshall  in  Spring  v.  Gray's  ex'ors,  6 
Peters'  R.  151,  10  Curtis  77,  where  the  same 
word  "concerning**  is  used  in  a  statute  un- 


der consideration  in   that .  case,  and  is  con- 
strued by  him. 

Upon  the  whole,  I  am  of  opinion  that  this 
court  is  without  jurisdiction  to  determine 
the  questions  in  controversy-  between  the 
parties,  and  that  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 


181  *Hendrick8  &  als.  v    Gillespie. 

June  Term,  1874,  WythevlUe. 

I.  Specific  Performmce— Defect  in  Title.— in  June  1860 
G.  sells  to  H.  a  larffe  tract  of  land,  supposed  to  con- 
tain 2.600  or  8,000  acres,  and  puts  lilm  in  possession. 
In  Deceml>er  1800  he  executes  a  deed,  reserving  a 
lien,  conveylnfiT  2,090  acres  to  H.,  of  which  H.  has 
no  knowledffe.  H.  dies  in  1861,  and  his  heirs  remain 
in  possession  of  the  land.  In  July  1868  G.  files  a 
bill  against  the  administrator  and  heirs  of  H.,  to 
subject  the  land  for  the  unpaid  purchase  money. 
The  heirs  file  a  cross-bill  to  rescind  the  contract. 
And  it  appears  that  when  the  deed  was  made,  and 
the  suit  brouGTht,  G.  did  not  have  a  grood  title  to  a 
large  part  of  the  land.  The  land  had  depreciated 
in  value  under  the  effect  of  the  public  events 
which  had  occurred  since  the  purchase— Held: 
ThoufiTh  O.  may  be  able  to  make  a  srood  title  at  the 
time  of  the  decree,  the  court  will  not  enforce 
specific  performance  of  the  contract,  but  will 
rescind  it 

a.  Same— Same— Unsatisfied  Judgment— In  this  case 
there  were  numerous  judgments  asralnst  a  pre- 
vious owner  of  the  land,  docketed  before  he  con- 
veyed it  in  1860;  and  it  did  not  appear  that  they 
had  been  satisfied  or  released.  Thousrh  it  may  be 
improbable  that  the  lien  of  these  Judfnnents  may 
be  enforced  acrainst  the  land,  the  purchaser  will 
not  be  compelled  to  take  the  title. 

In  July  1868  Thomas  H.  Gillespie  filed 
his  bill  in  the  Circuit  court  of  Tazewell 
county,  in  which  he  set  out,  that  in  Decem- 
ber 1860  he  sold  and  conveyed  to  A.  FuUen 
Hendricks  a  tract  of  land  containing  two 
thousand  and  thirty  acres,  lying  in  the 
county  of  Tazewell,  for  the  sum  of  $22,600, 
of  which  $18,000  was  unpaid,  and  a  lien 
therefor  was  reserved  in  the  deed,  a  copy  of 
which  he  filed  with  the  bill.  That  the  un- 
paid purchase  money  was  due  in  instal- 
ments, one  of  which,  for  $6,000,  was  due 
on    the    15th    of   May    1863;  and    one 

182  *for$  ,  was  due  in  ,  Ac. : 
That,    on    the   first   named  note,  suit 

had  been  brought  against  Hendricks'  ad- 
ministrator, who  pleaded  plene  adminis- 
travit;  and  there  was  a  judgment  when 
assets.  That  soon  after  the  purchase  afore- 
said, Hendricks  departed  this  life  intestate, 
and  J.  Stras  qualified  as  his  administrator. 

Specific  Performance— Compensation.— For  cases 
where  a  court  of  equity  will  decree  compensation 
in  a  suit  to  enforce  specific  performance,  see 
Steams  v.  Beckham.  81  Gratt  379,  and  note.  See  also, 
Kenny  v.  Hoffman,  81  Gratt.  442;  Wood  v.  Walker, 
92  Va.  28,  22  S.  £.  Rep.  688.  citlnfiT  Griffin  v.  Cunning- 
ham, 19  Gratt  671.  See  Max  Meadows  Land  Co.  v. 
Bridges.  96  Va.  184,  27  S.  £.  Rep.  839,  where  re$eU&ion 
is  refused  on  the  ground  of  defect  of  title. 
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That  the  said  two  notes  are  unpaid;  and  if 
there  are  assets  in  the  hands  of  the  admin- 
istrator they  are  not  accessible.  And  mak- 
ing Stras  the  administrator,  and  the 
children  of  A.  Fullen  Hendricks,  deceased, 
three  of  whom  were  infants,  defendants, 
he  prayed  that  he  might  have  a  decree  for 
the  balance  of  the  unpaid  purchase  money 
of  the  land,  and  that  the  land,  or  so  much 
thereof  as  might  be  necessary,  might  be 
sold  to  pay  the  same ;  and  for  general  relief. 

The  deed  referred  to  in,  and  filed  with  the 
bill,  bears  date   the  day  of  December 

1860;  and  by  it  Gillespie  and  wife  convey 
to  Hendricks  with  general  warranty,  bv 
metes  and  bounds,  a  tract  purporting  to 
contain  two  thousand  and  thirty  acres,  re- 
serving a  lien  thereon  for  $18,600,  the  bal- 
ance of  unpaid  purchase  money.  This  deed 
was  acknowledged  by  Gillespie  in  the  clerk's 
office  of  Tazewell  county,  on  the  31  st  of 
December,  1860,  and  by  his  wife  before  a 
notary  on  the  22d  of  March,  1861 ;  but  it 
appears  that  it  was  not  presented  in  the 
office  for  record  until  the  29th  of  January, 
1863. 

In  October  1869  the  children  of  A.  Fullen 
Hendricks  answered  the  bill,  and  filed  a 
cross-bill  in  the  cause.  They  say  that  the 
foundation  of  the  dealing  between  Gillespie 
and  Hendricks  was  a  written  agreement  of 
June  14th,  1860;  which  they  file.  That  by 
this  agreement  the  tract  of  land  was  esti- 
mated to  contain  between  twenty-five  hun- 
dred and  three  thousand  acres.  That  the 
deed,  filed  with  the  bill,  was  never 
183  *delivered  to  Hendricks,  or  accepted 
by  him,  as  they  believe  and  charge. 
That  the  deed  was  taken  to  the  office,  to  be 
recorded  by  Gillespie,  or  some  agent  of  his, 
without  the  knowledge  or  consent  of  Hen- 
dricks or  his  heirs ;  and  the  pretended  rec- 
ordation of  the  deed  was  intended  as  a 
fraud  upon  Hendricks  and  his  heirs ;  and  it 
was  in  fact  so  left  with  the  clerk  after  the 
death  of  Hendricks,  who  died  on  the  12th 
of  October,  1861.  They  charge  that  Hen- 
dricks never  had  the  deed  in  his  possession, 
and  that  it  was  not  found  among  his  papers 
after  his  death. 

They  further  say,  that  there  never  has 
been  any  substantial  or  adequate  perform- 
ance by  Gillespie  of  the  said  agreement  on 
his  part.  That  there  was  at  the  time  of 
said  pretended  sale,  June  14th  1860,  a  claim 
of  dower  of  Elizabeth  Harrison,  in  a  large 
part,  if  not  the  whole,  of  the  lands  embraced 
in  said  agreement ;  and  that  her  suit  by  bill 
in  chancery  for  dower  in  the  whole  of  said 
lands  is  now  pending  and  undetermined  in 
this  court.  That  said  Gillespie  was  not 
then,  nor  has  ever  been  vested  with  the 
leg^l  title  to  the  said  lands,  as  to  be  able  to 
comply  with  his  contract  of  June  14th  1860. 
The  pretended  deed  is  only  for  two  thousand 
and  thirty  acres;  whilst  one  single  tract 
agreed  to  be  conveyed  by  said  agreement 
was  therein  estimated  to  be  two  thousand 
and  five  hundred  or  three  thousand  acres, 
and  one  other  single  tract  which  had  been 
entered  by  Harrison  contained  five  hundred 
acres. 


The  plaintiffs  then  proceed  to  state  the 
locality  of  the  land  referred  to  in  the  agree- 
ment, as  differing  in  some  respects  from 
that  contained  in  the  deed,  and  to  point 
out  lands  embraced  in  the  deed  to  which 
Gillespie  his  no  title.  These  are  sufficiently 
referred  to  in  the  opinion  of  Ander- 

184  son,  J.    *They  insist  that  said  contract 
is  still  executory,  that  there  was  and  is 

an  unconscionable  disproportion  between 
the  real  value  of  the  lands  in  the  deed  or 
agreement  and  the  price  which  Gillespie  is 
claiming  for  them,  independent  of  the 
charge  of  Mrs.  Harrison's  dower;  and  that 
therefore  it  would  be  inequitable  in  the 
extreme  to  enforce  the  contract,  especially 
as  Gillespie  is  insolvent ;  and  that  a  war- 
ranty from  him  is  worthless.  They  state, 
that  beside  the  debt  which  plaintiff  is  seek- 
ing to  enforce,  there  is  one  for  $5,000  held 
by  William  A.  Stewart,  and  one  of  $5,000 
by  David  H.  Perry ;  and  on  this  last  there 
is  a  credit  of  $2,800  or  $2,900. 

The  prayer  of  the  bill  is  for  an  injunction 
to  restrain  the  said  Gillespie,  Stuart  and 
Perry,  &c.,  from  proceeding  to  collect 
said  debts ;  that  the  said  contract  and  deed 
be  declared  of  no  force  and  effect,  and  that 
such  portion  of  said  lands  as  may  be  nec- 
essary be  subjected  to  sale  for  the  purpose 
of  refunding  to  the  estate  of  A.  F.  Hen- 
dricks the  sums  already  paid  by  his  admin- 
istrator, under  the  contract  of  June  14th, 
1860,  and  for  general  relief.  The  injunction 
was  granted. 

The  agreement  of  the  14th  of  June  1860 
provides  that  Gillespie,  in  consideration  of 
the  covenant  and  agreement  of  said  Hen- 
dricks, as  hereinafter  mentioned,  doth  sell 
to  the  said  Hendricks,  and  doth  bind  him- 
self to  procure  and  convey  to  said  Hendricks, 
good  title  in  fee  simple,  with  general  war- 
ranty in  and  to  a  certain  tract,  parcel  or 
boundary  of  land,  lying  and  being  in  the 
county  of  Tazewell,  on  the  Pounding  Mill 
branch,  and  on  the  north  side  of  the  Paint 
L/ick  mountain,  which  said  tract,  parcel*or 
boundary  of  land  is  supposed  to  contain 
2,500  or  3,000  acres,  more  or  less,  and  is 
composed    of  the   following  tracts  or 

185  parcels,  viz.    *It  sets  out  the  different 
tracts,   and   then  proceeds:    And    the 

said  Gillespie  is  to  have  said  boundary  of 
land  sold  Hendricks  surveyed,  and  to  con- 
vey a  good  title,  with  general  warranty,  to 
said  Hendricks,  by  metes  and  bounds  as 
one  tract;  and  should  any  of  the  tracts 
composing  said  boundary  not  join,  or  should 
there  be  any  land  between  them  not  em- 
braced within  their  lines,  the  said  Gillesj^ie 
binds  himself  to  procure  title  to  said  adja- 
cent or  vacant  lands  and  convey  the  same, 
with  general  warranty,  to  said  Hendricks 
as  part  and  parcel  of  the  boundary  sold  to 
him.  And  the  said  Gillespie  gives  posses- 
sion of  all  the  land  to  said  Hendricks,  ex- 
cept that  in  cultivation,  and  binds  himself 
to  deliver  the  lands  now  in  cultivation  or 
grain,  to  said  Hendricks  on  or  before  the 
1st  of  March  1861.  And  whereas  John  C. 
Harrison  has  entered  as  waste  and  unap- 
propriated lands  five   hundred   acres  on  the 
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south  and  southwest  of  the  boundary  sold 
by  Gillespie  to  Hendricks,  now,  the  said 
Gillespie  binds  himself  to  have  the  said 
entry  surveyed  and  carried  into  ^ant,  and 
to  convey  or  have  conveyed  to  said  Hen- 
dricks, with  special  warranty,  the  title  ac- 
quired under  said  grant.  And  he  further 
binds  himself  to  enter,  survey  and  obtain 
a  g-rant  for  any  other  vacant  land  adjoining 
Harrison's  entry,  and  to  convey  the  same 
to  Hendricks,  with  special  warranty,  Hen- 
dricks paying  one-half  the  expense  on  the 
lands  entered,  beyond  the  five  hundred  acres 
of  Harrison's. 

And,  in  consideration  of  the  covenants  of 
Gillespie,  Hendricks  binds  himself  to  pay 
to  Gillespie  the  sum  of  $22,600;  of  which  he 
had  paid  $4,600  in  the  bond  of  John  C.  Har- 
rison, which  Gillespie  took  without  re- 
course ;  and  to  execute  a  negotiable  note  for 
$2,000,  payable  in  six  months.  And  for  the 
remaining  $16,000  Hendricks  executes 

186  his  three  bonds  to  Gillespie :  *one  for 
$5,000,  payable  May  15th,  1861,  one  for 

$5,000,  payable  May  15th,  1862,  and  a  third 
for  $6,000,  payable  May  15th,  1863.  And 
the  said  Hendricks  has  the  right  to  dis- 
charge all  or  any  of  said  three  bonds  by 
assigning  to  Gillespie  cash  bonds  on  solvent 
persons,  provided  the  same  be  transferred 
in  time  to  enable  Gillespie  to  collect  the 
same  by  due  course  of  law,  by  the  day  when 
the  bonds  fall  due  which  the  said  assigned 
bonds  are  to  discharge. 

The  evidence  in  the  cause  is  sufficiently 
stated  by  Judge  Anderson. 

The  cause  came  on  to  be  heard  on  the  5th 
of  October  1871,  when  the  court  held  that 
Gillespie  was  entitled  to  have  specific 
execution  of  the  contract  of  June  14,  1860, 
and  to  enforce  his  vendor's  lien  for  the  pur- 
chase money  of  the  land  sold  by  him  to 
Hendricks  by  the  said  contract,  and  con- 
veyed by  the  deed  of  December  1860  for 
2,030  acres,  subject  to  an  abatement  of 
SI, 780,  for  reasons  stated.  And  having  fixed 
the  amount  paid  by  the  administrator  of 
Hendricks  upon  the  bond  due  May  15th,  1861, 
at  S2,862,  it  was  decreed  that  the  injunction 
granted  on  the  cross-bill  be  dissolved,  ex- 
cept as  to  the  sum  of  $1,780,  and  perpetuated 
as  to  that.  And  a  special  commissioner 
was  appointed  to  sell  the  land  upon  the 
terms  and  in  the  manner  stated  in  the  de- 
cree. And  thereupon  the  widow  and  chil- 
dren of  A.  F.  Hendricks  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 

Wm.  H.  Bums,  for  the  appellants. 
J.  W.  Sheffey,  for  the  appellees. 

ANDERSON,    J.    The    execution    of   the 
deed  of  December  1860,  by  Gillespie  to  Hen- 
dricks,    was    not    a    performance     of    his 
executory     contract    of    the    14th    of 

187  *June.  He  was  bound  not  merely  to 
make  a  deed,  but  to  procure  and  con- 
vey a  good  title  with  general  warranty. 
Was  he  invested  with  a  good  title  himself 
at  the  time  he  executed  said  deed  to  the 
lands  conveyed  by  it,  or  to  which  he  was 
bound  by  his  contract  to  make  a  good  title? 


He  was  bound  by  his  contract  to  make  a 
good  title  to  the  following  tracts,  to  wit : 
First,  Samuel  W.  Cecil's  tract,  shown  by 
survey  to  contain  317  acres,  described  as 
formerly  belonging  to  Cecil,  and  sold  by 
him  to  John  C.  Harrison.  The  record  shows 
no  conveyance  to  Harrison. 

Next,  a  tract  patented  to  Chapman  and 
Perry,  except  a  small  portion  sold  to  Cor- 
nelius McGuire.  The  tract  contains  1,072 
acres,  as  shown  by  survey.  There  is  a  deed 
from  Chapman  and  Perry  to  Gillespie,  bear- 
ing date  29th  of  December,  1860.  But  the 
record  shows  that  it  had  been  previously 
sold  by  them  to  John  C.  Harrison  for  81,000, 
which  he  had  paid ;  and  there  is  nothing  to 
show  that  this  conveyance  was  made  to 
Gillespie    with     the     assent    of    Harrison. 

Next  is  a  tract  formerly  belonging  to 
James  M.  Whitt,  and  by  him  sold  to  Gilles- 
pie. There  is  a  deed  from  said  Whitt  to 
Gillespie,  dated  November  14th,  1853,  con- 
veying a  tract  containing  225  acres.  But  it 
appears  on  the  face  of  the  deed  that  it  was 
patented  to  said  Whitt  and  James  Oney 
jointly ;  and  there  is  no  evidence  that  Whitt 
had  ever  acquired  Oney's  part. 

The  next  are  two  tracts  formerly  belong- 
ing to  Harvey  Whitt. 

There  is  a  deed  from  Harvey  Whitt  to 
Gillespie,  for  only  one  tract,  containing 
eighty-four  acres.  The  plat  of  survey  shows 
that  Harvey  Whitt  had  two  tracts  within 
the  bounds  of  the  survey,  onlj'  one  of  which 
appears  to  have  been  conve3'^ed  to  Gilles- 
pie. 
188  *Lastly,  all  that  portion  of  fifteen 

hundred  acres  of  land  which  formerly 
belonged  to  Gillespie,  lying  west  of  the 
Pounding  Mill,  which  said  Gillespie  for- 
merly sold  to  John  C.  Harrison.  This  tract 
is  laid  down  on  a  map  accompanying  the 
record.  And  that  portion  of  it  which  lies 
west  of  the  ''Pound  Mill"  is  described  on  the 
map,  and  embraces  four  tracts,  which  are 
excluded  from  the  boundary  which  Gillespie 
claims  to  have  sold  and  conveyed  to  Hen- 
dricks, to  wit:  Hannah  L/inkous  33  acres, 
Samuel  Cecil  92  acres,  Hinkles'  patent,  now 
Oney's,  110  acres,  and  a  part  of  James  C. 
Williams,  west  of  the  * 'Pound  Mill,"  quan- 
tity not  given,  but  which  contains  perhaps 
between  eighty  and  one  hundred  acres. 
These  tracts  are  all  parts  of  the  tract  of 
fifteen  hundred  acres  lying  west  of  the 
"Pound  Mill ;"  and  the  record  does  not  show 
that  they  were  excluded  from  the  sale  made 
by  Gillespie  to  John  C.  Harrison.  Unless 
they  were,  they  would  seem  to  be  included 
in  the  sale  made  to  Hendricks,  being  parts 
of  the  survey  of  fifteen  hundred  acres  lying 
west  of  the  "Pound  Mill."  Yet  they  are 
excluded  by  the  survey  which  Gillespie 
caused  to  be  made,  and  by  the  deed  in  ques- 
tion. 

It  appears  that  Hendricks  was  aware  of 
their  exclusion,  for  he  was  along  when  the 
survey  was  made.  But  there  is  evidence 
that  he  was  disappointed  and  dissatisfied 
with  the  running  of  these  lines  on  the  north 
side  of  the  survey,  although  he  agreed  to 
make    an   exchange   with   Oney  of  a  small 
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parcel  for  their  mutual  benefit,  to  give 
better  shape  to  their  several  tracts.  This 
act,  we  think,  could  not  be  regarded  as  a 
waiver  of  the  objection.  It  implies  only, 
that  however  confident  he  may  have  been 
that  the  said  lands  were  embraced  in  the 
sale  to  him,  he  was  satisfied,  as  shown  by 
the  survey,  and   doubtless  by  the  dis- 

189  claimer  *of  title  by  Gillespie,  that  they 
did  not  belong  to  him;  and  upon  this 

ground  he  did  not  contemplate  a  rescission 
of  the  contract.  He  had  been  put  in  pos- 
session under  the  contract,  and  had  paid 
part  of  the  purchase  money ;  and  expecting 
the  contract  to  be  performed  in  other  re- 
spects by  his  vendor,  he  did  not  intend  to 
surrender  it  for  this  cause. 

The  fact  of  his  possession  could  not  be 
used  against  him,  because  he  was  authorized 
by  the  contract  to  take  possession  before 
the  title  was  made.  1  Sugd.  Vend,  top  p. 
518,  chap,  ix,  {  1,  art.  20.  Nor  can  his  act 
of  exchange  implying  ownership.  Because 
acts  of  ownership,  aner  an  authorized  pos- 
session, are  of  no  importance ;  for  what  can 
be  the  purpose  or  advantage  of  taking  pos- 
session except  to  act  as  owner?  Ibid,  art. 
23.  We  do  not  think  therefore  that  the 
continued  possession  of  Hendricks,  or  the 
exchange  he  made  with  Oney,  amounted  to 
an  acknowledgment  that  the  survey  was 
made  in  conformity  with  the  contract,  or  a 
waiver  of  his  objection. 

But  if  it  could  be  a  waiver  of  the  objec- 
tion, upon  a  further  discovery  of  objections 
arising  out  of  the  misdescription  he  might 
rescind  the  contract.  1  Sugd.  Vend,  top  p. 
508,  bottom  331,  chap.  8,  {  4,  art.  25. 

This  survey  also  includes  Miles  Clay  pool's 
entry  and  survey  of  96  acres ;  also  James 
Onev's  of  336  acres,  and  nearly  the  whole 
of  Thomas  Davis's  of  114  acres,  which  are 
not  mentioned  in  the  contract..  Whether 
the  rights  which  accrued  under  them  have 
been  extinguished  by  Gillespie  the  record 
does  not  show. 

It  also  includes  a  large  portion  of  the 
Samuel  W.  Cecil  tract  of  317  acres,  a  con- 
siderable part  of  the  James  M.  Whitt  tract 
of  225  acres,  and  a  small  part,  perhaps  eight 
or  ten  acres,  of  the  Harvey  Whitt  tract  of 
92  acres ;  all  of  which   were  expressly 

190  sold    b3'    Gillespie  *to   Hendricks,    as 
distinct  and  separate  tracts,  from  that 

portion  of  the  1,500  acre  tract  lying  west  of 
the  * 'Pound  Mill"  and  of  the  Chapman  & 
Perry  tract  of  1,072  acres;  the  whole  sup- 
posed to  be  twenty-five  hundred  or  three 
thousand  acres,  more  or  less.  And  the  said 
Gillespie  bound  himself  to  have  the  bound- 
ary of  said  lands  surveyed,  and  to  convey 
a  good  title  to  them,  with  general  warranty, 
to  the  said  Hendricks, '  *by  metes  and  bounds, 
as  one  tract ;  and  should  any  of  the  tracts 
composing  said  boundary  not  join,  or  should 
there  be  any  land  between  them,  not  em- 
braced within  their  lines,  said  Gillespie 
binds  himself  to  procure  title  to  said  adja- 
cent or  vacant  lands,  and  convey  the  same, 
with  general  warranty,  to  the  said  Hen- 
dricks as  part  and  parcel  of  the  boundary 
sold  him."    The  articles  further  stipulate 


that  Gillespie  gives  possession  to  Hendricks 
of  all  the  lands  except  that  in  cultivation, 
which  he  binds  himself  to  give  possession 
of  on  or  before  the  1st  day  of  March  1861. 
He  also  binds  himself  to  have  an  entry 
made  by  John  C.  Harrison,  of  500  acres, 
surveyed  and  carried  into  grant,  and  to 
convey**  the  same,  or  have  it  conveyed,  with 
special  warranty  to  said  Hendricks.  And 
this  land  is  not  in  the  said  deed  of  1860,  and 
had  not  been  surveyed  when  the  said  deed 
was  made.  He  also  binds  himself  to  enter, 
survey  and  obtain  a  grant  for  any  other 
vacant  land  not  included  in  the  ^aid  John 
C.  Harrison's  entry,  and  adjoining  the 
same,  and  to  convey  the  same,  with  special 
warranty,  to  Hendricks,  the  said  Hendricks 
paying  one-half  of  all  the  expenses  incurred 
for  entering,  Ac. ,  beyond  the  500  acres  of 
John  C.  Harrison.  In  consideration  whereof 
the  said  Hendricks  agreed  to  pay  $22,600, 
of  which  he  has  paid  $4,600  due  him  by 
John  C.  Harrison,  which  said  Gillespie 
takes   without    recourse;    to   execute 

191  *a  negotiable  note  for  $2,000,  payable 
at  six  months,    which   was  given  and 

has  been  paid.  And  for  the  residue  be 
executed  three  bonds  to  Gillespie :  one  for 
$5,000  payable  May  15th,  1861 ;  another  for 
$5,000,  payable  May  15th,  1862;  and  the 
third  for  $6,000,  payable  May  15th,  1863; 
which  bonds  Hendricks  was  to  have  the 
privilege  of  discharging  by  assignment  of 
cash  bonds  on  solvent  persons,  provided  the 
assignment  be  made  in  time  to  enable  the 
said  Gillespie  to  collect  the  same  by  due 
course  of  law,  by  the  day  the  bond  falls 
due,  which  the  assignment  was  made  to  dis- 
charge. Sundry  payments  have  been  made 
since  the  death  of  Hendricks  by  his  admin- 
istrator. 

We  will  now  return  to  the  map,  from 
which  it  appears  that  the  Chapman  &  Perry 
tract  lies  on  the  south  side  of  the  1,500  acre 
tract,  and  slightly  interlocks  with  it  at  one 
place,  and  at  another  place  there  is  a  small 
parcel  of  land  lying  between  the  two  sur- 
veys, to  which  Gillespie  shows  no  title 
whatever.  It  also  appears  that  a  tract  of 
117  acres,  belonging  to  Francis  McGuire, 
lies  between  the  Harvey  Whitt  survey  and 
the  Chapman  &  Perry  survey,  and  adjacent 
to  them,  which  is  not  included  in  the  survey 
which  Gillespie  bound  himself  to  have 
made,  nor  in  his  deed  of  December  1860.  It 
also  appears  from  this  deed  of  Joseph  Bar- 
bareux  and  wife  to  the  said  Gillespie  for 
the  1,500  acre  tract,  bearing  date  September 
9th,  1850,  that  the  same  is  a  part  or  a  tract 
of  5,200  acres  which  was  granted  by  the 
commonwealth  to  Henry  Banks,  by  patent 
bearing  date  the  25th  of  February,  1795. 
And  it  does  not  appear  that  the  said  Bar- 
bareux  had  any  title  to  the  same.  It  is  evi- 
dent also  from  the  survey  aforesaid  that 
a  part,  probably  the  whole,  of  the  Chapman 
&  Perry  survey,  which  was  not  patented 
until  the  1st  day  of  August,  1850,  is  covered 
by  the  said  Banks'  patent. 

192  *The  deed  of  Gillespie  and  wife  of 
December  1860,  before  referred  to,  was 

acknowledged   by  said  Gillespie  before  the 
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clerk  of  Tazewell  county  on  the  31ftt  day 
of  December,  1860 ;  and  by  his  wife  before 
a  notary  on  the  22d  of  March,  1861,  and 
deposited  in  the  clerk's  office ;  and  was  not 
recorded  until  29th  of  January,  1863.  A.  F. 
Hendricks  died  in  October  1861,  leaving  a 
widow  and  infant  children  his  heirs  at  law. 
He  paid,  previous  to  his  death,  $6,600,  in- 
cluding the  Harrison  bond;  and  further 
payments  were  made  by  his  administrator 
after  his  death.  This  suit  in  equity  was 
brought  in  Jtdy  1868  by  Gillespie  against 
the  administrator  and  the  widow  and  heirs 
of  said  Hendricks  to  enforce  the  vendor's 
lien  and  subject  the  land  to  sale,  to  satisfy 
the  balance  of  .the  purchase  money.  It  is 
virtually  a  bill  for  specific  performance. 

The  deed  of  December  1860  is  set  out  as 
constituting  the  contract  between  the  par- 
ties sought  to  be  enforced ;  and  no  allusion 
is  made  to  the  executory  contract  of  the  14th 
of  June.  The  answer  of  the  heirs  denies 
that  said  deed  was  ever  delivered  to  their 
ancestor,  or  accepted  by  him  as  an  execution 
of  the  contract,  or  that  he  had  any  knowl- 
edge of  its  existence.  We  think  the  fact, 
as  shown  by  the  evidence  and  admissions 
of  Gillespie,  is  most  probable,  as  stated 
by  the  answer;  and  that  said  deed  is  not 
therefore  any  evidence  of  a  contract  between 
Gillespie  and  Hendricks  binding  on  the 
latter  or  his  heirs.  Nor  can  it  be  regarded 
as  an  execution  of  the  contract  on  the  part 
of  Gillespie,  who  was  bound  not  merely  to 
make  a  deed,  but  to  procure  and  convey  a 
good  title  in  fee  to  Hendricks  with  general 
warranty.  That,  it  is  clear,  was  not  done 
by  the  execution  of  this  deed;  for,  at  that 
time,  he  had   not   an   unquestionably   ffood 

title  to  a  large  portion,  if  any,  of  the 
193      lands   conveyed    by   it;  *and  there  is 

strong  presumptive  evidence  that  a 
large  and  valuable  portion  of  the  lands, 
which  were  sold  to  Hendricks,  were  not 
conveyed  by  the  said  deed.  The  executory 
contract  of  the  14th  of  June,  1860,  remained 
therefore  unexecuted.  The  bill  sets  out  the 
deed  as  the  contract  which  it  seeks  to  en- 
force, and  makes  no  allusion  to  the  contract 
of  June  the  14th ;  and  as  it  appears  that 
Hendricks  was  not  a  party  to  the  deed,  the 
bill  ought  strictly  to  have  been  dismissed. 
But  the  defendant  having  answered  and 
admitted  the  contract  of  June,  which  he 
sets  out  in  his  answer,  we  will  consider  the 
case  as  if  the  bill  had  been  amended  and 
sought  to  enforce  that  contract.  And,  thus 
viewed,  is  it  a  case  proper  for  specific  per- 
formance? 

In  Gamett  v.  Macon  &  als.,  2  Brock.  185, 
244,  which  is  a  leading  case,  and  has  re- 
ceived the  approval  of  this  court.  Chief 
Justice  Marshall  says:  '^Both  on  principle 
and  authority,  I  think  it  is  very  clear  that 
a  specific  performance  will  not  be  decreed 
on  the  application  of  the  vendor,  unless  his 
ability  to  make  such  a  title,  as  he  agreed  to 
make,  be  unquestionable.  In  a  contract  for 
the  purchase  of  a  fee  simple  estate,  if  no 
incumbrance  be  communicated  to  the  pur- 
chaser, or  be  known  to  him  to  exist,  he 
must  suppose  himself  to  purchase  an  un- 


incumbered estate ;  and  a  court  of  equity 
will  not  interpose  its  extraordinary  power 
of  compelling  a  specific  execution  of  the 
contract,  unless  the  person  demanding  it 
can  do  himself  all  that  it  is  incumbent  on 
him  to  do. "  **Thi8  objection  (the  Chief  Jus- 
tice said)  is  not  confined  to  cases  of  doubt- 
ful title.  It  applies  to  incumbrances  of 
every  description,  which  may,  in  any  man- 
ner, embarrass  the  purchaser  in  the  full  and 
quiet  enjoyment  of  his  purchase."  The 
doctrine  on  this   subject   is  fully  and 

194  clearly  stated  in  a  *recent  decision  of 
this  court ;  J.   Staples  delivering  the 

opinion.  Christian  v.  Cat>ell,  22  Gratt.  82r 
A  court  of  equity  is  anxious  to  protect  a 
purchaser,  and  give  to  him  reasonable  se- 
curity for  his  title;  not  compelling  him  to 
take  a  title,  not  knowing  whether  it  is 
good  or  bad.  1  Sugd.  Vend.,  top  p.  577, 
chap.  X,  i  3,  art.  1.  To  enable  a  court  of 
equity  to  enforce  a  specific  performance 
against  a  purchaser,  the  title  to  the  estate 
ought,  like  Caesar's  wife,  to  be  free  even 
from  suspicion,  for  it  would  be  an  extraor- 
dinary proceeding  for  a  court  of  equity  to 
compel  a  purchaser  to  take  an  estate  which 
it  cannot  warrant  to  him.  It  has,  there, 
fore,  become  a  settled  and  invariable  rule- 
that  a  purchaser  shall  not  be  compelled  to 
accept  a  doubtful  title.  Nor  will  he  be 
forced  to  take  an  equitable  title.  Ibid,  art. 
3.  To  apply  these  well  established  princi- 
ples to  the  case  in  hand,  it  is  evident  that 
the  vendor  was  not,  when  he  executed  the 
deed  of  December  1860,  in  a  condition  to 
demand  of  Hendricks  a  specific  performance 
of  the  contract ;  nor  was  the  execution  of 
said  deed  a  performance  of  the  contract  on 
his  part.  If  it  had  been  tendered  to  Hen- 
dricks, as  an  execution  of  the  contract,  he 
would  have  been  justified  in  rejecting  it. 
But  it  is  evident  that  the  deed  was  never 
tendered  to  Hendricks,  and  the  probability 
is,  that  he  died  without  the  knowledge  of 
its  existence.  Gillespie  seems  to  have  con- 
tented himself  with  that  act  as  a  perform- 
ance of  the  contract  on  his  part ;  and  when 
he  filed  his  bill  in  this  suit,  in  August  1868, 
was  in  no  better  condition  to  perform  the 
contract  on  his  part,  or  to  demand  the 
specific  performance  on  the  part  of  the  heirs, 
than  he  was  in  December  1860.  The  final 
decree,  dissolving  the  injunction,  which 
had  been  awarded  to  judgments  at  law  for 
the  purchase  money,  except  as  to  the  sum 
of     seventeen     hundred    and    eighty 

195  ^dollars,    as    to   which  it   was  perpe- 
trated,   and    enforcing    the    vendor's 

lien  for  the  residue,  was  pronounced  in  the 
cause  on  the  5th  day  of  October,  1871.  It 
is  contended,  on  behalf  of  the  appellee,  that 
at  the  date  of  said  decree  he  had  perfected 
his  title,  and  had  given  to  the  heirs  of 
Hendricks  all  necessary  and  proper  assur- 
ances of  title. 

If  there  has  been  no  unnecessary  delay, 
courts  of  equity  will  sometimes  decree  a 
specific  performance  in  favor  of  the  vendor, 
although  he  is  unable  to  make  a  good  title 
at  the  time  of  filing  his  bill,  if  he  is  ^ 
situation   to   make  such  a  title  at  or  I 
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the  time  of  the  decree.     2  Stor.  Eki-  Juris, 
ch.  18,  i  777.     But   if   the   vendor  has  been 
long"   in    default,    and    in   the   meantime  a 
chang-e   of  circumstances   has  taken  place, 
unfavorable  to  the   party   resisting-   the  de- 
mand,   a   court   of   equity   will  not  compel 
specific  performance.     Garnett  v.  Macon  & 
als.,  2  Brock.  R.  185;  and  Bryan  v.  Lofftus' 
adm'or,  1    Rob.    R.  12.     In  this  case,  more 
than  eleven  years  had  elapsed  from  the  date 
of  the   contract  before  the  vendor  had  per- 
fected his  title,  and  was  prepared  to  perform 
the  contract  on  his  part,  if  he  has  ever  per- 
fected his  title,  and  has  ever  been  prepared 
to  perform  the  contract.     The  first  deferred 
installment  of  the  purchase  money  was  due 
on  the  15th   of   May,    1861 ;  the  payment  of 
which  the  vendor  had   no   rig-ht  to  enforce, 
until  he  was  prepared  to  make  the  purchaser 
a  good  title.     He    was    not   in  condition  to 
perform  the   contract  at  that  time,  and  was 
not  until  1871,  shortly  before  the  decree  was 
pronounced,    if    he    was    then.     Admitting 
that  he  had  then  perfected  his  title,  he  had 
been  in  default  for  a   period  of  ten  years ; 
during-  which  period  the  most  extraordinarj' 
change   of   circumstances   had   taken 
196      place  that  had  ever  occurred  *in  this 
or  perhaps  any   country,    and    which 
were    unfavorable    to    the    party    resisting 
specific  performance.     In  the  above  case  of 
Garnett  v.  Macon,  Chief   Justice  Marshall, 
after   adverting   to   the   change   of  circum- 
stances which  had  taken  place  between  the 
time  when  the  vendor  ought   to   have    been 
prepared    to    perform   his  contract  and  the 
time  when  he  had  perfected  his  title,  says: 
'*The  same  property  which,  if  sold  in  time, 
would    probably    have   enabled  him  to  pay 
for  Mantapike,  would   not,    on   any  reason- 
able estimate,  now   enable   him   to  do  so.'* 
If  Gillespie  had  been  in  condition  to  perform 
his  part   of   the    contract,    and   to  demand 
payment  of  the  first  bond  when  it  was  due 
in  May  1861,   or   when  the  second  bond  be- 
came due  in  May  1862,  property  which  might 
have  been  sold  to  satisfy  them,  afterwards, 
by  the  results  of   the    war,    became   utterly 
worthless  to  his  estate.     Or  it  may  be  fairly 
presumed  that  the  whole  of  the  deferred  in- 
stallments might  have  been  paid  in  solvent 
bonds,    with   which   he   was  authorized  by 
the  contract  to  pay    them,    which   have  be- 
come  utterly    worthless,    as   alleged  by  the 
heirs  in    their    answer:  and   that  there  has 
been  a  general  decline  in  the  value  of  lands 
is   a   fact    of   public   notoriety.     The  other 
case    of    Bryan    v.    LofPtus  is  analogous  to 
this. 

In  that  case,  as  in  this,  the  purchaser  had 
been  put  in  immediate  possession,  and  had 
made  large  payments.  In  that  case,  as  in 
this,  t)ie  purchaser  had  retained  possession 
until  the  date  of  the  decree,  and  had  given 
no  notice  of  his  intention  to  go  for  a  rescis- 
sion of  the  contract  until  the  filing  of  his 
answer— in  that  case  seven  years  after  the 
date  of  his  contract.  In  this  case  it  was 
nine  years  and  some  months.  But  the  pur- 
chaser died  the  next  year  after  he 
197  made  the  contract,  *his  heirs  being 
infants,  all  of  whom  remained  in  their 


minority  probably  for  several  3''ears,  and 
some  of  whom  were  still  in  their  minority 
when  this  suit  was  brought.  Judge  Cabell 
delivering  the  opinion  of  the  court  in  that 
case  said:  **It  was  not  for  the  heirs  of  I^off- 
tus  (the  vendor)  who  had  always  been  in  de- 
fault, and  who  were  never  in  a  situation  to 
comply  with  the  contract  of  their  ancestor, 
to  object  to  the  conduct  of  Bryan  in  not  de- 
manding a  rescission  of  the  contract.  Al- 
though Bryan  might  at  an  earlier  period 
have  objected  to  going  on  with  the  contract, 
it  was  not  too  late  for  him  to  do  so  in  1825; 
the  default  of  Lofftus's  heirs  still  continu- 
ing.** 

In  that  case,  as  in  this,  the  purchaser  did 
not  surrender  the  land.  Judge  Cabell  said: 
**He  had  paid  nearly  $4,000  of  the  purchase 
money,  for  the  recovery  of  which  he  had  no 
hope,  Ivoiftus  having  died  insolvent.  I 
think  he  was  right  therefore  in  retaining 
possession.'*  In  this  case  the  evidence 
tends  strongly  to  show  insolvency  in  Gil- 
lespie. In  that  case,  as  in  Garnett  v.  Ma- 
con, the  court  was  of  opinion,  admitting 
that  the  vendor  was  in  condition  to  make  a 
good  title  at  the  date  of  the  decree,  and  had 
executed  proper  deeds  for  that  purpose,  his 
long  continued  default,  and  the  change  of 
circumstances  that  had  occurred  during  its 
continuance,  was  a  sufficient  objection  to 
the  specific  performance. 

I  might  rest  the  decision  of  this  case  upon 
that  ground.  But  the  record  presents  fur- 
ther objections  to  specific  performance  in 
this  case,  which  I  can  only  briefly  notice, 
as  this  opinion  has  already  taken  up  too 
much  time.  And  first,  the  record  does  not 
show  that  the  vendor  could  convey  a  clear, 
unquestionable  title  to  the  heirs  of  the 
vendee,  even  at  the  date  of  the  decree. 
198  The  burden  is  on  the  vendor  to  *show 
that  the  title  is  free  from  reasonable 
doubt,  and  that  the  vendee  will  not  be  ex- 
posed, by  taking  it,  to  litigation.  Dwight 
Sturtevant  v.  Jacques,  14  Allen's  R.  523, 
526;  Richmond  v.  Gray,  3  Allen's  R.  25; 
Griffin's  ex'or  v.  Cunningham,  19  Gratt. 
571. 

The  appellee  relies  upon  a  deed  executed 
by  him  to  the  widow  and  heirs  of  A.  F. 
Hendricks  on  the  26th  of  April,  1871, 
whereby  he  conveys  and  releases  to  them 
the  lands  on  the  '^Founding  Mill  Branch," 
which  were  conveyed  to  him  in  trust  by 
John  C.  Harrison,  by  deed  bearing  date 
January  31,  1859,  to  secure  Napoleon  B. 
French  as  his  endorser  on  a  note  for  $5,000. 
The  lands  conveyed  by  this  deed  of  trust 
are  claimed  to  be  the  same  which  were  sold 
by  Gillespie  to  Hendricks  by  the  contract 
of  14th  of  June,  1860,  and  conveyed  by  the 
deed  of  December  1860.  And  the  said  deed 
of  release,  of  April  1871,  recites  that  the 
said  Gillespie,  after  due  notice  as  trustee, 
made  sale  of  the  said  lands  under  the  said 
deed  of  trust  at  public  outcry,  and  that 
Joseph  Harrison  became  the  purchaser 
thereof  at  the  price  of  S5,000  cash.  And  it 
further  recites,  that  the  said  Gillespie,  by 
and  with  the  consent  and  under  an  agree- 
ment  with    the   said  Joseph  Harrison,  sold 
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the  same  to  A.  F.  Hendricks,  Ac.  And 
there  is  a  deed  from  Joseph  Harrison  and 
wife  in  the  record,  bearing  date  December 
12,  1870,  granting  and  releasing  all  their 
right  and  title  to  the  same  lands  to  the 
widow  and  heirs  of  A.  F.  Hendricks,  in 
which  the  recitals  are  substantially  the 
same  as  in  the  deed  aforesaid.  Do  those 
deeds  invest  a  clear  and  unquestionable 
title  in  the  widow  and  heirs  of  said  Hen- 
dricks to  the  lands  conveyed  by  them?  The 
said  Gillespie  and  Joseph  Harrison  would 
be  estopped  to  deny   the    title   of   John    C. 

Harrison.  And  it  may  be  conceded 
199      that   they    invest  *in   the    appellants 

whatever  right  and  title  John  C.  Har- 
rison had  to  them.  But  we  have  seen  that, 
for  several  of  the  tracts  embraced  in  the 
deed  of  December  1860,  no  title  has  ever 
been  conveyed,  as  shown  by  this  record, 
either  to  John  C.  Harrison  or  Gillespie. 
We  have  seen  also,  that  when  Gillespie  ex- 
ecuted his  deed  of  1860  to  Hendricks,  he 
could  only  trace  his  title  back  for  ten  years 
to  Joseph  Barbareux  to  the  fifteen  hundred 
acre  tract ;  and  there  was  not,  and  is  not 
now,  a  particle  of  evidence  in  the  record 
to  show  that  said  Barbareux  had  any  man- 
ner of  title  to  the  same.  The  deed  recited 
that  it  was  part  of  a  tract  of  fifty-two  hun- 
dred acres,  patented  to  Henry  Banks  in 
1795,  but  does  not,  even  by  way  of  recital, 
show  how  Barbareux  became  entitled 
thereto.  And  it  is  very  evident,  from  the 
survey  in  the  cause,  that  a  part,  if  not  the 
whole,  of  the  Chapman  and  Perry  tract  is 
covered  by  said  Banks'  older  patent. 

It  also  appears  that  the  widow  of  John  C. 
Harrison  was  entitled  to  dower  in  all  these 
lands,  which  the  said  Gillespie  and  Joseph 
Harrison,  by  the  deeds  aforesaid,  are  es- 
topped to  deny.  It  is  true  there  is  a  deed 
from  the  widow  of  John  C.  Harrison  and 
her  trustee,  bearing  date  November  23, 1870, 
granting  and  releasing  to  Thomas  H.  Gil- 
lespie her  right  of  dower,  which  would  enure 
to  the  benefit  of  the  purchaser  from  him. 
But  previous  to  the  execution  of  said  deed, 
in  January  1869,  she  had  executed  a  deed  of 
marriage  settlement,  whereby  her  intended 
husband,  with  whom  she  afterwards  inter- 
married, and  three  of  his  children,  became 
invested  with  important  rights  and  interest 
in  her  dower  estate,  which  are  not  divested 
by  her  said  deed  to  Gillespie,  they  not  be- 
ing parties  thereto,  and  which  remain  as 
an    incumbrance    upon    said    lands.       The 

record  shows  further,  that  prior  to  said 
200      deed  of  *trust  from  John  C.  Harrison 

to  Gillespie,  which  was  admitted  to 
record  on  the  29th  of  August,  1859,  there 
were  numerous  unsatisfied  judgments 
against  the  said  Harrison,  amounting, 
principal,  interest  and  costs,  to  $18,000  or 
$19,000.  At  least,  there  is  nothing  in  the 
record  to  show  that  they  have  ever  been 
satisfied,  or  ceased  to  be  a  lien  and  an  in- 
cumbrance upon  the  whole  of  said  lands. 
These  matters  of  doubt,  as  to  the  title  and 
evidences  of  incumbrance,  existed  at  the 
date  of  the  deed  of  December  1860,  and  pre- 
sented serious  obstacles  to  specific  perform- 


ance, down  to  the  date  of  the  decree.  To 
the  argument,  that  it  is  improbable  that 
these  outstanding  claims  will  ever  be  en- 
forced, I  reply  in  the  language  of  Ivord 
Chancellor  Sugden:  **If  any  person  has  an 
interest  in,  or  a  claim  upon  the  estate, 
which  he  may  enforce,  a  purchaser  cannot 
be  compelled  to  take  the  estate,  however 
improbable  it  may  be  that  the  right  will  be 
enforced.*'  1  Sugd.  Vend.,  top,  p.  590, 
chap.  10,  2  3,  art.  24. 

There  are  other  serious  objections  to  the 
enforcement  of  specific  performance  in  this 
case,  which  also  operated  at  the  date  of  the 
deed  of  December  1860 :  the  uncertainty  as 
to  what  lands  were  sold;  the  great  defi- 
ciency in  the  quantity  supposed  as  repre- 
sented by  the  vendor ;  the  great  dispropor- 
tion in  the  price  agreed  to  be  paid,  and  the 
value  of  the  lands  supposed  to  be  conveyed. 
As  was  said  in  Blessing's  adm'r  v.  Beatty, 
1  Ron  R.  187,  303,  **In  the  absence  of  all 
direct  evidence,  the  safest  general  rule  is 
that  an  estimate  of  the  quantity  by  the 
parties,  whether  in  a  contract  executed  or 
executory,  ought  to  be  taken  prima  facie  to 
have  influenced  the  price ;  for  quantity  is 
usually  an  important  element  in  the  agree- 
ment, and  can  hardly  be   supposed  to  have 

been  disregarded  by  the  parties  or  to 
201    have  been  unmeaningly  stated  by  *them 

in  a  solemn  contract."  And  the  ques- 
tion of  compensation  usually  arises,  not  in 
sales  by  the  acre,  but  for  a  gross  sum.  And 
in  the  latter  cases  the  first  inquiry  is 
whether  the  parties  made  a  mistaken  esti- 
mate of  the  quantity,  which  influenced  the 
price;  second,  whether  they  waived  the 
right  to  compensation  by  an  agreement  of 
hazard.  And  the  courts  have  a  strong  lean- 
ing against  the  inference  of  a  contract  of 
hazard ;  a  construction  which  has  in  several 
cases  been  expressly  declared  one  that  ought 
not  to  be  favored.  Hundley  v.  Lyons,  5 
Munf.  342;  Keyton's  ex'ors  v.  Brawford's 
ex'ors,  5  I/eigh  391.  Hendricks  is  repre- 
sented to  have  been  a  man  of  good  judg- 
ment; and  it  is  not  an  unreasonable 
inference  from  the  facts  in  the  record,  that 
the  impression  was  made  on  his  mind  that 
he  was  getting  nearly  a  third  more  land 
than  was  afterwards  conveyed  to  him.  The 
price  he  agreed  to  pay  for  it  tends  strongly 
to  confirm  this  inference.  According  to 
Gillespie's  account,  it  had  sold  in  open 
market,  at  public  auction,  for  $5,000  in  cash 
to  Joseph  Harrison,  but  a  few  months  before 
Gillespie's  sale  to  him  at  the  price  of  $22,600. 
And  in  the  deed  of  trust  from  John  C. 
Harrison  to  Gillespie,  under  which  said  sale 
to  Joseph  Harrison  was  made,  the  quantity 
was  represented  to  be  two  thousand  acres. 
In  the  sale  a  few  months  after  by  the  same 
Gillespie  to  Hendricks  it  was  estimated  to 
be  from  twenty-five  hundred  to  three  thou- 
sand acres,  besides  the  five  hundred  acre 
entry,  which  it  was  intimated  did  not  em- 
brace all  the  vacant  land,  and  that  was  to 
be  secured  for  said  Hendricks  also. 

I  am  of  opinion  therefore,  upon  the  whole 
case,  to  reverse  the  decree  of  the  Circuit 
court    with   costs,   and  to  remand  the  cause 


357 


86  QRATT. 


Virginia  Rbpobts,  AKNOTATttt>. 


202,  203,  204,  206 


with  instructions  that  the  appellants,  if 
thej  are  still  in  possession,  should  be 
202  required,  *as  was  held  in  the  case  of 
Bryan  v.  Lofftus,  to  deliver  up  the 
land  to  Gillespie,  and  to  account  for  the 
rents  and  profits  during*  the  time  they  and 
their  ancestor  held  it,  and  to  release  all 
their  rights  under  the  contract  between 
Thomas  H.  Gillespie  and  A.  F.  Hendricks, 
and  the  deeds  in  the  record  exhibited.  But 
the  administrator  of  A.  F.  Hendricks  is  en- 
titled to  a  return  of  all  the  purchase  money 
paid  by  his  intestate  in  his  lifetime  (esti- 
mating the  payment  made  in  the  bond  of 
John  C.  Harrison  for  $4,600  at  its  value) 
and  by  himself,  as  his  administrator,  since 
his  death,  with  interest  from  the  time  the 
same  was  paid ;  and  also  to  have  the  value 
of  any  permanent  improvements  his  intes- 
tate or  heirs  may  have  made,  set  off  against 
the  rents  and  profits  so  as  not  to  exceed  the 
amount ;  which  matters  should  be  referred 
to  a  commissioner  for  an  account.  And  if 
upon  the  return  of  the  commissioner's  re- 
port it  should  appear  that  there  was  a  bal- 
ance of  rents  and  profits  due  from  the 
intestate,  his  administrator  should  be  de- 
creed to  pay  it,  or  if  from  the  heirs,  they 
should  be  decreed  to  pay  it ;  and  any  bal- 
ance in  favor  of  the  administrator  should 
be  decreed  to  him.  And  if  there  should  be 
no  sufficient  personal  estate  of  Gillespie  out 
of  which  it  could  be  made,  the  land  in  ques- 
tion should  be  subject  to  its  payment. 

The  other  judges  concurred  in  the  opinion 
of  Anderson,  J. 

Decree  reversed. 


203 


*Ewart  V.  Saunders. 


June  Term,  1874,  WythevlUe. 

I.  Confederate  Carrency—Aathorlty  to  Agont— An  au- 
thority by  the  plaintiff  in  a  judarment  to  an  a^ent 
in  December  1861,  to  receive  from  the  debtor  the 
fyrinctpal  and  interest  of  the  Judflrment,  and  remit 
tBe  costs,  did  not  authorize  the  asrent  to  receive 
the  payment  in  Confederate  money  on  the  10th  of 
February  186S. 

II.  In  a  suit  in  equity  to  subject  land  to  satisfy  a 
Judsrment,  the  bill  states  a  valuation  of  the  land, 
and  that  the  judflrment  could  not  be  satisfied  from 
the  rents  and  profits  in  five  years.  The  answer 
says  nothinflT  on  the  subject,  and  no  application  is 
made  for  an  enquiry:  but  the  court  in  its  decree 
expressiuff  the  opinion  that  the  judflrment  could 
not  be  satisfied  out  of  the  rents  and  profits  in  five 
years,  appointed  a  commissoner  to  Isell  the  land 
— Haw): 

I.  Judicial  daiea--Baqalrlac  Into  Rants  and  Prof« 
Its.*— As  the  statute  prescribes  no  particular 
mode  by  which  it  shall  be  made  to  appear 
that  the  rents  and  profits  will  not  pay  the 
judflrment  in   five   years,  if  none  of  the  par- 


*Jttdicial  Sales— inquiring  Into   Rents  and  ProHta.— 

See  Horton  v.  Bond,  28  Oratt  815,  and  note',  Brensrle 
r.  Richardson,  78  Va.  411.  citinflr  the  principal  case: 
McClung^  V.  Beirne.  10  Leisrh  894:  Manns  v.  FUnn, 
10  Lelsrh  97.  'See  also,  Etter  v.  Scott  90  Va.  702,  19  S. 
B.  Rep.  776;  Price  v.  Thrash,  80  Gratt.  616.  and  note; 
Barr  v.  White,  90  Oratt  681,  and  note. 


ties  ask  for  such  an  enquiry,  there  may.  In  a 
proper  case,  be  a  decree  for  the  sale  of  the  land 
without  it 

a.  Same-  Same— Bffect  Whero  Not  Made.— Where  no 
application  for  such  an  enquiry  is  made,  and  the 
decree  appealed  from  is  interlocutory,  the  ap- 
pellate court  will  not  reverse  the  decree  for  the 
failure  to  direct  the  enquiry :  but  will  amend  it 
allowlnff  the  defendant  to  have  the  enquiry  If  he 
chooses,  and  so  amended  will  affirm  it 

This  was  a  suit  in  equity  in  the  County 
court  of  Pulaslti  county,  brought  in  June 
ld71  by  S.  D.  Saunders,  to  subject  certain 
real  estate  in  said  county,  to  satisfy  a  judg- 
ment which  he  had  recovered  in  that  court 
against  John  S.  Bwart.  The  bill,  after 
setting  out  the  judgment,  which  was  $450, 
with  interest  from  April  1st,  1856,  and  costs, 
subject  to  two  credits,  amounting  to  $151.06, 
stated  that  the  defendant  was  a  non-resident 
of   the   state,    and   had    no   personal 

204  property  *here  out  of  which  the  plain- 
tifif  could  make  his  judgment ;  but  he 

owned  two  tracts  of  land  in  the  county,  one 
of  them  containing  eleven  hundred  and 
seventy-five  acres,  and  valued  at  two  dollars 
per  acre,  and  the  other  containing  fifty 
acres,  and  valued  at  four  dollars  per  acre. 
That  the  rents  and  profits  of  the  land  would 
not  in  five  years  pay  off  the  judgment,  and 
that  a  sale  of  the  two  tracts  was  necessary. 
And  making  Ewart  a  defendant,  he  pr&yed 
that  the  land  might  be  sold,  and  his  judg- 
ment paid,  and  for  general  relief. 

Bwart  answered  the  bill,  and  admitted 
the  judgment,  his  non-residence  in  the  state 
and  ownership  of  the  land  mentioned  in  the 
bill ;  but  he  insisted  that  he  had  paid  off 
the  judgment,  except  the  costs,  to  L/ynch 
A.  Currin,  the  agent  of  the  plaintiff,  and 
that  the  plaintiff  had  agreed  to  remit  the 
costs. 

The  only  question  in  the  County  court 
was  as  to  the  payment  by  Bwart  of  the 
judgment.  Upon  that  question  the  facts 
are  stated  by  Judge  Bouldin  in  his  opinion. 

The  cause  came  on  to  be  heard  on  the  9th 
of  March,  1872,  when  the  court  held  that 
the  judgment  had  not  been  i>aid,  and  that 
it  could  not  be  satisfied  out  of  the  rents  and 
profits  of  the  land  in  five  years,  and  made 
a  decree,  that  unless  the  defendant,  or 
some  one  for  him,  should,  within  twenty 
days  from  the  date  of  the  decree,  pay  said 
judgment,  a  commissioner  named,  should 
sell  the  land  in  the  manner  and  upon  the 
terms  stated  in  the  decree,  and  make  report 
to  the  court. 

From  this  decree,  Ewart  obtained  an  ap- 
peal to   the    Circuit   court   of  Pulaski;  and 
the  case  was  afterwards  removed  to  the  Cir- 
cuit court  of  Montgomery  county ;  and  com- 
ing  on    to   be   heard   on   the   19th  of 

205  October,    *1872,    the     decree    of    the 
County  court  of  Pulaski  was  affirmed. 

Ewart  then  applied  to  a  judge  of  thia  court 
for  an  appeal ;  which  was  allowed. 

J.  A.  Walker,  for  the  appellant. 

Terry  &  Pierce,  for  the  appellee. 
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BOULDIN,  J.  delivered  the  opinion  of 
the  court. 

The  first  error  assig'ned  in  this  case  is, 
that  the  court  below  erred  in  overruling*  the 
defense  of  payment  by  the  appellant  to 
Currin,  as  agent  of  the  appellee. 

There  is  no  doubt  that  Currin  was  duly 
authorized  in  writing  by  the  appellee,  in 
the  month  of  December  1861,  to  receive  of 
the  appellant  the  amount  of  the  judgment 
in  the  proceedings  mentioned,  abating 
costs.  The  judgment,  however,  was  for  an 
ante-war  or  specie  debt ;  and  at  the  time 
the  authority  was  given  to  Currin  to  receive 
it,  we  are  at  liberty  to  notice  judicially,  as 
an  historical  fact,  that  the  common  currency 
of  the  country  was  at  scarcely  an  appreciable 
discount,  so  inconsiderable  in  fact  that  the 
date  of  the  transaction  was  not  embraced 
withiii  the  period  included  by  the  act  for 
the  adjustment  of  Confederate  liabilities, 
which  did  not  commence  until  the  1st  of 
January,  1862.  We  are  bound  then  to  con- 
strue the  authority  given  to  Currin,  as  au- 
thorizing him  to  receive  money  only,  or,  at 
the  most,  the  then  existing  currency.  We 
think,  furthermore,  that  prompt  payment 
is  necessarily  to  be  implied  from  the  nature 
of  the  authority  given  to  Currin,  from  the 
circumstances  under  which  it  was  given, 
and  from  the  terms  of  the  authority  itself, 
by  which  the  agent  was  authorized  to  abate 
the  costs  of  the  suit  on  payment  to  him  of 
the  debt  and  Interest.  It  will  be  observed 
that  the  offer  to  pay  the  amount  of 
206  the  *judgment,  on  abatement  of  the 
costs,  came  from  the  appellant  himself 
through  Mr.  Currin,  the  clerk  of  the  court ; 
and  is  as  follows: 

**Newbern,  December  10th,  1861. 

Dear  Sir: — I  am  instructed  by  Mr.  John 
S.  Bwart  to  say  to  you,  that  if  you  will  pay 
the  costs  of  the  judgment  obtained  by  your- 
self against  him  in  this  county,  he  will  pay 
the  amount  into  this  office,''  Ac,  &c. 

This  proposition  is  in  the  nature  of  an 
offer  to  compromise,  and  evidently  imports 
an  offer  of  present  payment,  in  considera- 
tion of  the  abatement  of  costs.  It  was  ac- 
cepted by  Saunders,  by  immediately 
sending  to  Currin  authority  in  writing  to 
receive  from  Kwart  the  amount  of  principal 
and  interest,  abating  costs.  The  authority 
was  given,  as  we  have  seen,  in  December 
1861,  immediately  after  the  receipt  by  Saun- 
ders of  Currin' s  letter  of  December  the  10th, 
to  which  it  was  a  response.  Such  authority, 
thus  given,  was  not,  we  think,  a  general 
authority  to  Currin  to,  collect  a  debt  due  by 
Bwart  to  Saunders,  to  be  exercised  at  any 
time,  however  remote,  and  to  receive  any 
currency,  however  depreciated  and  worthless 
it  might  be ;  but  it  was  a  specific  agency 
or  an  authority,  pro  hac  vice,  to  receive  an 
offered  payment  of  an  ante-war  debt,  in 
money  or  a  sound  currency ;  the  payment  to 
be  made  at  once,  in  consideration  of  an 
abatement  of  costs.  Prompt  payment  was, 
we  think,  of  the  very  essence  of  the  ar- 
rangement ;  and  it  would  be  alike  unreason- 
able and  unjust  to  construe  such  special  and 


evidently  limited  authority  as  empowering 

the  agent  (as  was  done  by  him  in  this  case) 

to  let  the  matter  slumber  for  two  years,  and 

then    to   receive    an    ante-war    debt, 

207  *due   in    gold  or  legal  tender,  in  the 
greatly   depreciated  currency  of  that 

day.  His  authority  so  to  do  was  promptly 
repudiated  by  the  appellee  as  soon  as  he 
heard  ^ of  the  transaction;  and  in  this  he 
was  sustained  by  the  Circuit  court. 

We  think  there  was  no  error  in  this  ruling 
of  that  court. 

It  will  be  seen,  from  what  is  said  above, 
that  we  have  rested  the  decision  of  this 
branch  of  the  case  on  the  special  and  limited 
authority  of  the  agent;  such  being  the  case 
before  us.  But  it  may  not  be  improper  for 
us  to  say  that  had  the  power  to  collect  been 
much  more  general  and  unlimited  it  would 
not,  except  under  special  and  peculiar  cir- 
cumstances, have  authorized  the  agent  to 
collect  such  a  debt  in  the  greatly  depreciated 
currency  received  in  this  case.  Ward  v. 
Smith,  7  Wall.  U.  S.  R.  447 ;  Alley  v.  Rogers, 
19  Gratt.  366, 

The  next  and  only  other  error  assigned 
is  that  a  sale  of  appellant's  land  to  satisfy 
the  appellee's  judgment  against  him  was 
decreed  by  the  court  without  first  ascertain- 
ing by  an  enquiry  through  a  commissioner 
of  the  court,  or  otherwise,  that  the  rents 
and  profits  of  the  land  would  not  satisfy  the 
judgment  in  five  years. 

The  statute  gives  to  a  court  of  equity  the 
power  to  enforce  the  lien  of  a  judgment, 
and  provides  that  **if  it  appear  to  such 
court,  that  the  rents  and  profits  of  the  real 
estate  subject  to  the  lien  will  not  satisfy 
the  judgment  in  five  years,  the  court  may 
decree  the  said  estate  or  any  part  thereof 
to  be  sold,"  Ac,  &c. 

It  will  be  observed  that  the  statute  pre- 
scribes no  particular  mode  by  which  it  shall 
be  made  to  appear  that  the  rents  and  profits 
will  not  pay  the  judgment  in  five  years. 
When  there  is  doubt  about  the  fact,  or  an 
inquiry  is  demanded  by  eithef  of  the 

208  parties,  the  *court  will  generally  direct 
one  of  its  commissioners  to  ascertain 

and  report  the  annual  rents  and  profits  of 
the  land.  But  this  is  not  a  necessity  in 
every  case.  If  none  of  the  parties  ask  such 
an  inquirv  there  may,  in  a  proper  case,  be 
a  decree  tot  the  sale  of  the  property  without 
it.  McClung  V.  Beirne,  10  Leigh  305; 
Manns  v.  Flinn's  adm'r,  10  Id.  93. 

In  the  latter  case,  which  occurred  prior 
to  the  existing  statute,  and  when  the  debtor 
had  a  right  to  throw  the  creditor  on  the 
rents  and  profits  of  the  real  estate  charge- 
able with  the  debt,  if  the  same  could  thereby 
be  discharged  within  a  reasonable  time,  it 
does  not  seem  that  the  fact  that  it  could  not 
be  so  discharged  was  either  alleged  in  the 
bill  or  in  any  manner  proved  in  the  cause. 
That  matter  was  not  litigated  nor  brought 
in  question  except  in  this  court,  where  the 
objection  was  taken  for  the  first  time  to  a 
decree  for  the  sale  of  the  land  without  as- 
certaining that  the  debt  could  not  be  dis- 
charged within  a  reasonable  time  out  of  the 
rents   and   profits   thereof.     The   objection 
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was  overruled  and  the  decree  affirmed.  On 
this  question  Judge  Stanard  said,  p.  100: 
*^It  seems  from  the  record  in  this  case,  that 
the  whole  controversy  in  the  court  below 
related  to  the  existence  of  the  claim  and 
the  liability  of  the  lands  devised  to  be 
charged  with  it ;  there  was  no  controversy 
about  the  manner  of  raising  the  money  out 
of  the  lands."  And  on  p.  109  he  said:  *^It 
is  plain  that  there  was  no  controversy  be- 
tween the  parties  as  to  the  manner  of  rais- 
ing the  money;  that  the  decree  being 
interlocutory,  the  appellants  had  full  oppor- 
tunity to  apply  for  a  modification  of  it  be- 
fore the  sale  could  take  place  under  it  if 
they  preferred  a  decree  so  modified  to  the 
one  which  was  rendered ;  that  it  is  nowise 
apparent  that  they  would  have  preferred, 
or  will   now   prefer,    such  a  modifica- 

209  tion  *of  the  decree ;  and  that  if  they 
have  such  preference,  this  court  may 

give  them  the  benefit  of  it  without  revers- 
ing the  decree."  The  other  judges  con- 
curred, and  the  decree  was  affirmed  with 
costs,  but  so  modified  as  to  allow  the  appel- 
lants the  privilege  of  an  account  of  rents 
and  profits  if  they  should  so  elect. 

The  principle  thus  settled  was  carried 
even  further  in  the  case  of  McClung  v. 
Beirne,  ubi  supra.  Judge  Tucker,  with 
whom  on  this  point  all  the  judges  concurred, 
said,  p.  405,  '^The  next  error  assigned  is 
the  failure  to  ascertain  -whether  the  rents 
and  profits  would  not  pay  the  debt  in  a 
reasonable  time.  To  this  it  may  be  an- 
swered— First,  That  the  defendant  not  hav- 
ing asked  the  inquiry  may  be  presumed  to 
have  waived  it.  Manns  v.  Flinn's  adm'or, 
reported  ante,  p.  93,"  Ac,  Ac. 

These  principles  apply  a  fortiori  to  the 
case  before  us,  in  which  the  quantity,  sit- 
uation and  value  per  acre  of  the  land  sought 
to  be  charged  is  distinctly  alleged,  and  it  is 
directly  charged  that  the  rents  and  profits 
thereof  will  not  discharge  the  judgment  in 
five  years.  The  defendant  in  the  court  be- 
low admits  in  his  answer,  that  he  owns  the 
real  estate  mentioned  in  the  bill;  does  not 
controvert  the  allegation  that  the  rents  and 
profits  of  the  land  would  not  satisfy  the 
judgment  in  five  years,  and  asks  no  inquiry 
into  that  matter.  The  only  matter  of  con- 
troversy was  whether  the  debt  had  been 
paid  or  not ;  and  the  court  being  of  opinion 
that  it  was  unpaid — ^was  a  lien  on  the  lands 
in  the  bill  mentioned,"  and  **also  that  the 
rents  and  profits  of  said  real  estate  will 
not  pay  said  judgment  within  five  years" — 
decreed  a  sale  of  the  land.  We  think  there 
is  no  error  in  this  decree ;  and  we  reach  this 
conclusion  the  more  readily,  because  here, 
as  in  the  case  of  Manns  v.  Flinn's  adm'or, 
the    decree    is    interlocutory    merely; 

210  and  *if  there  be  doubt  about  the  rental 
value  of  the  lands,  there  will  be  op- 
portunity, on  a  proper  showing  in  the  court 
below,  to  make  the  necessary  enquiry  now; 
and  the  execution  of  the  decree  may  be  sus- 
pended for  that  purpose.  And  if  desired  by 
the  appellant's  counsel  here,  the  decree,  as 
in  the  case  of  Manns  v.  Flinn's  adm'or, 
will  be  so  modified  as  to  require  the  Circuit 


court  to  make  the  proper  enquiries  before 
the  execution  of  the  order  of  sale ;  and,  thus 
modified,  it  must  be  affirmed  with  costs.* 

We  are  of  opinion,  on  the  whole  case,  that 
there  is  no  error  in  the  decree  of  the  Circuit 
court,  and  that  the  same  be  affirmed  with 
costs,  &c. 


Decree  affirmed. 
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*Shannon  v.  McMullin. 


June  Term,  1874,  Wythevllle. 

1.  LtaMllty  of  Surety— Effect  of  New  Contract  by  Prto- 
clp«l.t— It  is  settled  law  tbat  a  surety  is  entitled  to 
be  relieved  from  bis  liability  to  pay  the  debt  of  bis 
principal,  either  in  toto  or  pro  tanto,  as  the  case 
may  be,  if  the  creditor,  without  the  consent  of  the 
surety,  make  a  new  contract  with  the  principal, 
founded  on  valuable  consideration,  to  postpone 
the  day  of  payment  of  the  debt  for  a  certain  period, 
however  short,  beyond  the  day  on  which  it  was  to 
be  paid  by  the  terms  of  the  contract  on  which  the 
surety  was  liable :  or  if  the  creditor,  without  the 
consent  of  the  surety,  release  any  lien  which  he 
may  have  on  any  property  of  the  principal  for  the 
security  of  the  debt  In  the  first  case,  the  relief 
of  the  surety  is  in  toto,  without  regard  to  the  extent 
of  the  damajpe  actually  sustained  by  the  surety  by 
reason  of  such  new  contract,  or  whether  any  such 
damaffe  was  sustained  or  not;  and  in  the  latter 
case,  beiufiT  in  toto  or  pro  tanto,  accordinsr  as  the 
value  of  the  property  released  was  as  much  as,  or 
less  than,  the  amount  of  the  debt 

2.  For  the  liabilities  and  duties  of  a  surety,  and  the 
rififht  of  the  creditor  to  enforce  his  debt  asrainst 
both  principal  and  surety,  or  either,  see  opinion  of 

MONCURE,  P. 

3.  Return  of  Sheriff— Effect  as  Bvldence.t— A  sheriff 
endorses  a  return  on  an  execution  In  his  hands: 

"^Note  by  the  Judoe.— The  appellant's  counsel  being 
present  in  court  when  this  opinion  was  read,  waived 
any  further  inquiry  as  to  the  rental  value  of  the 
land. 

tLlaUllty  of  5ttrety— Effect  of  New  Contract  by  Prin- 
cipal.—In  KnifiTht  V.  Charter,  22  W.  Va.  429.  the  court 
says:  "It  is  well  settled  that  mere  indulgence 
granted  to  the  principal  debtor  will  not  release  the 
surety.  Shannon  v.  McMullin,  25  Oratt  211;  Hum- 
phrey V.  Hitt,  6Gratt  609;  Walker  v.  Com.,  ISGratt 
18;  Sneed  v.  White,  8  J.  J.  Mar.  626;  Alcock  v.  Hill,  4 
Leigh  822;  McKenny  v.  Waller,  1  Lieigh  434.  But  the 
authorities  are  equally  clear  that  if  the  creditor, 
upon  sufficient  consideration,  enter  into  a  valid  and 
binding  contract  or  agreement  with  the  principal 
debtor  whereby  without  the  consent  of  the  surety 
he  'ties  his  hands*  so  that  he  has  suspended  his  right 
or  disabled  himself,  for  any  definite  period  of  time, 
however  short  from  proceeding  to  enforce  the  per- 
formance of  the  original  contract  the  surety  will, 
in  a  court  of  equity,  be  thereby  discharged.  Norris 
V.  Crummey,  2  Rand.  828;  Hunter  v.  Jett  4  Rand. 
104;  Sayre  v.  King,  17  W.  Va.  562:  Renick  v.  Luding- 
ton,  14  W.  Va.  dm."  See  also,  McKenzle  v.  Wiley,  27 
W.  Va.  061.  citing  the  principal  case,  and  Bullitt  v. 
Winstons,  1  Munf.  209;  Knight  v.  Charter,  22  W.  Va. 
422;  Glenn  v.  Morgan,  28  W.  Va.  407;  Baird  v.  Rice.  1 
Call  18;  Ward  v.  Johnson,  6  Munf.  6.  See  further. 
First  Nat  Bank  v.  Parsons,  45  W.  Va.  688,  82  S.  E. 
Rep.  271. 

tRetum  of  Sheriff— Effect  as  Evidence.— The  rule 
laid  down  in  the  third  and  fourth  headnotes  of  the 
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Levied  on  the  following  property,  together  with 
other  executions,  to  wit:  one  ne^ro  man,  Geor^re, 
(Sec.  naminsT  a  number  of  nearroes,  horses.  &c.  V 
S  M.  He  afterwards  endorses  on  the  execution: 
This  execution  held  up.  and  property  not  sold,  by 
direction  of  F  M.  V  S  M,  S.  S.  C.  F  M  was  the 
creditor  entitled  to  the  money.  This  additional 
return  is  not  even  pritna  facie  evidence  against 
F  M  of  the  fact  it  states. 

4.  Same— Same— Where  Extra  Official.— Where  proc- 
ess is  returnable  process,  if  the  officer  make 
return  of  the  performance  of  acts  beyond  his  duty 
under  such  process,  such  return  will  be  invalid  as 
to  such  parts,  and  will  not  be  evidence;  thouffh 
the  addition  of  such  parts  will  not  render  the 
whole  return  void,  but  it  will  be  good  to  the  extent 
he  was  authorized  to  make  return. 

212  •S*  Testimony  of  Sheriff.— Upon  a  bill  by  surety 
asrainst  the  creditor,  to  be  relieved,  on  the 
ground  that  the  creditor  had  authorized  the  sher- 
iff to  release  the  property  levied  on  under  the 
execution,  the  creditor  answers  and  denies  explic- 
itly the  allegations  of  the  bill  in  this  respect  The 
sheriff  is  a  doubtful  witness  to  sustain  the  bill,  and 
though  he  testifies  that  the  creditor  directed  him 
not  to  sell,  he  not  beingr  sustained  by  strong  corrob- 
oratinfiT  circumstances,  relief  should  be  denied. 

The  case  is  sufficiently  stated  by  Judge 
Moncure  in  his  opinion. 

J.  W.  Sheffey,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

MONCURE,  P.  It  is  well  settled  that  a 
surety  is  entitled  to  be  relieved  from  his 
liability  to  pay  the  debt  of  his  principal, 
either  in  toto  or  pro  tanto  as  the  case  may 
be,  if  the  creditor,  without  the  consent  of 
the  surety,  make  a  new  contract  with  the 
principal,  founded  on  valuable  considera- 
tion, to  postpone  the  day  for  the  payment 
of  the  debt  for  a  certain  period  (however 
short)  beyond  the  day  on  which  it  was  to 
be  paid  by  the  terms  of  the  contract  on  which 
the  surety  was  liable;    or  if  the  creditor, 

principal  case,  in  regard  to  the  effect  as  evidence  of 
the  sheriff's  return  in  respect  to  facts  upon  which  it 
was  not  his  duty  to  make  return,  is  affirmed  in 
Alexander  v.  Byrd.  85  Va.  099,  8  S.  £.  Rep.  577. 

Stay  Law.— In  Saunders  v.  Prunty,  89  Va.  924. 17  S. 
E.  Rep.  231,  the  court  says:  'In  the  case  of  Shannon 
V.  McMullin,  25  Gratt  211,  the  return  on  the  execu- 
tion was  almost  identical  with  the  return  in  this 
case:  and  it  was  said  by  the  court  in  that  case  that 
the  passage  of  the  stay  laws  sufficiently  accounted 
for  the  delay  In  that  case."  See  pagre  228  of  the 
principal  case. 

Riflrhts  of  the  Surety— Sabroffatlon.— In  Coffman  v. 
Moore.  29  Gratt  244.  the  court  says:  "It  is  also  held 
that  the  surety,  as  afirainst  his  principal,  is  entitled 
to  all  the  securities  which  the  latter  has  ffiven  the 
creditor  for  the  purpose  of  reimbursinff  him.  if  he 
has  paid  the  creditor,  and  if  he  has  not.  for  the 
purpose  of  having  it  paid  for  his  own  protection." 
Citing  the  principal  case,  and  Ward  v.  Johnson,  6 
Munf.  6;  McKenny  v.  Waller,  1  Leifirh  484;  Alcock  v. 
Hill,  4  Leifirh  022:  Humphrey  v.  Hitt.  0  Gratt  628; 
Hamsbarfirer  v.  Kinney.  13  Gratt  511:  Harrison  v. 
Price.  25  Gratt  563. 


without  the  consent  of  the  surety,  release 
any  lien  which  he  may  have  on  any  property 
of  the  principal  for  the  security  of  the  debt. 
The  extent  of  the  relief  to  which  the  surety 
is  entitled  in  the  former  case  being  in  toto, 
without  regard  to  the  extent  of  damage 
actually  sustained  by  the  surety  by  reason 
of  such  new  contract,  or  whether  any  such 
damage  was  sustained  at  all  or  not;  and  in 
the  latter  case  being  in  toto  or  pro  tanto, 
according  as  the  value  of  the  property  re- 
leased was  as  much  as  or  less  than  the 
amount  of  the  debt. 

The  principle  on  which  rests  the  right  of 
the  surety  to  relief  as  aforesaid  is,  that  his 
rights  cannot   without   his   consent  be  im- 
paired  by    the    act   of    the   creditor; 

213  *that    he    has    a    right,    at  any  time 
while  he  is  surety,  to  pay  the  debt,  or 

by  a  bill  quia  timet  to  compel  the  principal 
to  pay  it ;  and  to  be  subrogated  to  the  place 
of  the  creditor  in  regard  to  any  liens  the 
latter  may  have  on  any  property  of  the 
principal  for  the  security  of  the  debt. 

The  appellant,  Shannon,  who  was  the 
surety  oi  Thomas  and  Williams  in  a  forth- 
coming bond  on  which  judgment  was  re- 
covered in  the  County  court  of  Smyth,  and 
on  which  judgment  an  execution  was  issued 
and  levied  on  the  property  of  the  principal 
debtor  Thomas,  and  was  more  than  nine 
years  thereafter  renewed,  obtained  an  in- 
junction to  the  said  renewed  execution,  so 
far  as  he  was  concerned,  on  a  bill  filed  by 
him  in  the  Circuit  court  of  said  county,  in 
which  he  complained  that  the  appellee, 
McMullin,  who  was  the  only  defendant  to 
the  bill,  for  whose  benefit  the  said  execu- 
tion was  endorsed,  and  who  was  entitled  to 
the  use  of  the  same,  had  directed  the  sheriff, 
who  had  levied  the  said  execution,  to  hold 
it  up,  and  not  to  sell  the  property  levied  on ; 
that  the  said  execution  was  accordingly  held 
up,  and  the  said  property  not  sold,  by  di- 
rection of  said  McMullin  without  the  au- 
thority or  consent  of  the  complainant.  In 
the  language  of  the  bill:  '^Nine  years  have 
elapsed;  the  affairs  of  said  Thomas  have 
become  extremely  embarrassed,  and  nothing 
can  be  made  upon  execution  against  him. 
His  property  levied  upon  is  all  gone,  or  put 
beyond  the  reach  of  execution  by  emancipa- 
tion, sale,  wear  and  tear,  and  deeds  of  trust, 
Ac.  He  has  held  and  disposed  of  since  said 
levy  large  amounts  of  property ;  has  handled 
and  paid  large  sums  of  money,  and  has  car- 
ried on  a  very  large  business.**  And  the 
complainant  claimed  to  be  discharged  from 
liability  as  surety  on  said  judgment  and 
execution     by     the     interference     of 

214  *said  McMullin.  He  further  charged, 
that  by  the  direction  of  said  McMul- 
lin, a  new  execution  had,  on  the  18th  day 
of  August,  1869,  been  issued  on  the  said 
judgment,  was  then  in  the  hands  of  the 
sheriff  of  said  county,  and  that  complainant 
had  reason  to  know  that  the  sheriff  would 
proceed  to  levy  the  same  upon  the  property 
of  complainant  unless  restrained  by  injunc- 
tion. He  also  claimed  that  other  credits, 
which  are  enumerated  in  the  bill,  in  addi- 
tion to   a    credit   of  $500,    endorsed  on  said 


361 


25  QrtATt. 


Virginia  Reports,  Akkotatbd. 


216,  216,  217 


execution,  were  properly  applicable  thereto. 
And  he  prayed  that  McMullin  might  be 
made  defendant  to  the  bill,  and  be  enjoined 
from  all  further  proceeding's  on  said  execu- 
tion against  the  complainant  or  his  prop- 
erty; that  the  complainant  might  be 
discharged  from  all  liability  as  surety  in 
said  forthcoming  bond  and  upon  the  judg- 
ment and  execution  thereon,  and  for  general 
relief. 

Among  the  exhibits  filed  with  the  bill  was 
a  copy  of  the  original  execution  on  the 
forthcominc*  bond  and  of  the  endorsements 
thereon.  The  execution  bore  date  on  the 
23d  day  of  June,  1860,  and  was  returnable 
to  the  next  August  court  of  said  county, 
being  the  Tuesdar  after  the  third  Monday 
in  that  month.  Among  the  endorsements 
on  the  execution  the  following  appear,  and 
in  the  following  order : 

** Levied  on  the  following  iwroperty,  to- 
gether with  other  executions,  to  wit:  one 
negro  man  George,  Fred,  Campbell,  Stephen 
and  David ;  one  woman  Ellen  and  Polly ; 
one  boy  James,  Hiram  and  King ;  one  girl 
Mary,  Deemy  and  Ann ;  10  horses,  6  wagons, 
one  carriage,  one  buggy,  30  head  of  cattle, 
one  steam  saw  mill  and  fixtures,  one  reaper 
and  thresher,  August  20th,  1860. 

V.  8.  Morgan." 

215  ***Received  of  V.  S.  Morgan  on  the 
within  execution  live  hundred  dollars. 

F.  McMullin. 

Jan 'y  22nd,  1862." 

**The  above  payment  of  $500,  Jan'y  22nd, 
1862,  was  paid  by  J.  H.  Gilmore  for  A. 
Thomas,  being  all  that  Thomas  has  paid 
on  this  execution. 

V.  S.  M." 

**This  execution  held  up  and  property  not 
sold,  by  direction  of  F.  McMullin. 

V.  8.  Morgan,  8.  8.  C." 

It  thus  appears  that  the  appellant  claims 
no  relief  upon  the  ground  of  any  new  con- 
tract made  by  the  creditor  with  the  princi- 
pal debtors  whereby  the  creditor's  right  to 
enforce  the  payment  of  the  debt  by  the 
principal  was  suspended  for  a  single  in- 
stant; but  he  claims  relief  only  upon  the 
ground  that  by  the  levy  of  the  execution, 
the  creditor  acquired  a  specific  lien  on  prop- 
erty of  the  principals  sufficient  in  value  for 
the  payment  of  the  debt,  and  that  this  Hen 
was,  in  effect,  released  by  the  creditor  with- 
out the  consent  of  the  surety. 

The  ground  relied  on  by  the  surety  for 
his  discharge  from  liability  for  the  debt  is 
amply  sufficient  for  the  purpose  if  it  be  sus- 
tained by  the  tacts,  and  the  only  question 
is :  Do  the  facts  of  the  case  sustain  it? 

Without  stopping  to  inquire  whether  the 
facts  as  set  out  in  the  bill  are  sufficient  to 
sustain  the  ground  relied  on  for  the  dis- 
charge of  the  surety,  I  will  proceed  to  in- 
quire whether,  upon  the  whole  case,  he  is 
entitled  to  such  discharge.  We  have  seen 
what  is  stated  in  the  bill ;  let  us  now  take 
a  brief  view  of  the  answer  and  the  proofs. 
The  creditor,  the  appellee  McMullin, 

216  in  his  answer,  ^admits   that   the  exe- 
cution was  endorsed  for  his  benefit  on 

the  3d  of  July  1860,  by   James  H.  Gilmofe, 


for  whose  use  the  judgment  had  been  ob- 
tained and  the  execution  issued;  but,  he 
says,  he  had  no  knowledge  of  the  existence 
of  such  an  execution  until  the  25th  of  Au- 
gust thereafter,  when,  calling  on  said  Gil- 
more  for  the  payment  of  money  due  from 
him  to  respondent,  said  jGllmore,  to  meet 
the  just  demands  of  respondent,  gave  him 
an  order  on  V.  8.  S^organ,  the  sheriff  of 
Smyth  county,  for  the  amount  of  said  exe- 
cution ;  which  order  is  filed  with  the  answer 
as  part  thereof.  This  order,  respondent 
asserts,  gave  him  the  first  information  of 
said  execution,  and  he  says  he  knew  nothing 
of  the  endorsement  thereon  for  his  benefit 
until  since  the  filing  of  the  bill.  The  re- 
turn day  of  the  execution,  as  well  as  the 
levy  of  the  same,  were  both  prior  to  the  25th 
day  of  August  1860,  the  date  of  the  order 
from  Gilmore  to  respondent.  The  return  of 
** levied,"  Ac,  dated  20th  day  of  August 
1860,  and  signed  by  the  sheriff,  was  a  com- 
plete return,  and  by  it  the  said  sheriff  be- 
came bound  as  sheriff  to  account  to 
respondent  for  the  full  amount  of  said  exe- 
cution. The  pretended  '  supplemental  or 
additional  return  (^'This  execution  held  up 
and  property  not  sold,  by  direction  of  F. 
McMullin,"},  being  unauthorized  by  law, 
is  therefore  not  binding  on  respondent  in 
any  sense.  He  then  proceeds  in  his  answer, 
emphatically  and  repeatedly  to  deny  that 
he  gave  any  such  direction  to  the  sheriff, 
to  hold  up  the  execution  and  not  to  sell  the 
property,  as  stated  in  said  pretended  sup- 
plemental or  additional  return.  He  says, 
in  different  parts  of  his  answer:  ''This 
respondent  here  now  denies  that  he  ever, 
at  any  time,  gave  directions  to  the  sheriff, 
V.  8.  Morgan,  to  hold  up  the  execution  and 

not  to  sell  the  property  levied  on." 
217      **So   far   from  *ever  having  directed 

the  sheriff  to  hold  up  said  execution, 
he,  some  two  or  three  times  after  the  25th 
day  of  August  1860,  urged  said  Major,  as 
sheriff  of  8myth  county,  to  pay  him  the 
amount  of  said  execution,  and  informed 
him  repeatedly  that  he  held  him  responsible 
as  sheriff  for  the  amount  of  the  same, ' '  and 
threatened  to  move  against  him  and  his 
sureties  for  the  same."  Ag^ain,  **Your 
respondent  positively  denies  giving  any 
such  instructions  as  are  mentioned  in  what 
is  styled  in  complainant's  bill,  'the  addition 
to  said  return  of  levied.'  "  And  again, 
''Respondent  denies  any  interference  with 
the  execution  on  which  the  sheriff  made  the 
levy  as  aforesaid,  except  to  urge  the  sheriff 
to  make  the  same  after  your  respondent 
became  entitled  thereto."  He  also  makes 
the  following  averments  in  his  answer:  "It 
is  also  true  that  a  stay  law  has  prevented 
the  renewal  of  execution  until  the  date  of 
the  execution  now  enjoined,  which  issued 
by  reason  of  non-payment  of  interest  pro- 
vided by  said  stay  law.  This  respondent, 
however,  since  the  25th  cay  of  August  1860, 
has  several  times  admonished  the  complain- 
ant, Charles  J.  Shannon,  that  the  com- 
plainant, being  bound  with  Abijah  Thomas 
tor  the  amount  of  said  execution,  ought, 
for    his   protection,     to    secure    from    said 
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Thomas  an  indemnity  against  it ;  and  your 
respondent  positively  avers  that  at  these 
instances  with  complainant  he  never  dis- 
puted his  liabilitv  to  your  respondent,  nor 
was  your  respondent  ever  informed  of  anv 
claim  of  discharge  from  such  liability  until 
the  filing-  of  complainant's  bill."  He  then 
admits  that  besides  the  credit  of  five  hun- 
dred dollars  endorsed  on  the  execution,  the 
defendants  therein  are  entitled  to  another 
credit  of  five  hundred  dollars  and  the  two 
years*  interest  mentioned  in  the  bill,  but 
denies  that  he   has  received  anvthing- 

218  else  on  ^account  of  said  execution  (or 
the  debt  for  which  it  was  issued). 

Now  taking  the  case  upon  the  bill  and 
answer,  together,  with  the  general  replica- 
tion which  was  filed  to  tne  answer,  it  is 
very  clear  that  the  complainant  is  not  en- 
titled to  the  relief  that  he  claims.  The 
only  allegations  of  the  bill  on  which  the 
prayer  for  relief  is  founded,  are  expressly, 
positivelv  and  repeatedly  denied  by  the  an- 
swer. The  pretended  additional  return  is 
not  conclusive,  nor  even  prima  facie  evi- 
dence against  th^  respondent.  The  cases 
referred  to  in  Crocker  on  Sheriffs,  {  47, 
fully  sustain  this  proposition.  ^* Where  the 
process  is  returnable  process,"  says  that 
writer,  **if  the  officer  make  return  of  the 
performance  of  acts  beyond  his  duty  under 
such  process,  such  return  will  be  invalid  as 
to  such  parts,  and  will  not  be  evidence, 
though  the  addition  of  such  parts  will  not 
render  the  whole  return  void,  but  it  will  be 
good  to  the  extent  he  was  authorized  to 
make  return.  Though  such  return  will  be 
invalid  as  to  others,  it  may  be  used  as  an 
admission  against  the  sheriff  in  a  proper 
case.  Thus  the  sheriff  cannot  make  his 
return  evidence  that  he  has  paid  money 
levied  under  an  execution  to  the  plaintiff, 
yet  such  return  may  be  used  against  him  in 
an  action  for  not  paying  over  the  money. 
(Cowen  and  Hill's  notes,  1063.)  Nor  can 
the  officer's  return  be  evidence  of  any  fact 
which  would  go  to  excuse  him  for  not  hav- 
ing performed  his  duty,  except  as  has  been 
seen,  such  facts  be  official  acts  done  in  the 
ordinary  and  usual  course  of  proceedings 
under  such  process.  Thus  a  return  to  an 
action  that  goods  levied  on  had  been  casually 
destroyed  by  fire  after  the  levy,  will  not  be 
competent  evidence  for  the  sheriff  in  an 
action  against  him  for  not  collecting  the 
moneys  on  such  execution.  (5  Denio  R. 
586,    Browning   v.    Harford.)     When 

219  such  *fact  is  a  good  defense,  as  it  will 
be   where   the   sheriff   has   taken  the 

property  into  his  possession,  and  it  is  de- 
stroyed by  fire,  or  is  otherwise  lost,  without 
fault  on  his  part,  it  must  be  proved  in  the 
usual  mode."  In  the  case  under  considera- 
tion the  sheriff  se^ms  to  have  endorsed  his 
return  of  ** levied,"  Ac,  on  the  execution, 
while  it  was  in  force.  It  bears  date  August 
20,  1860,  and  is  responsive  to  the  mandate 
of  the  writ.  When  he  made  what  is  called 
his  additional  return  does  not  appear.  It 
bears  no  date,  and  may  have  been  made 
long  after  the  return  day  of  the  writ,  and 
While   the  execution  creditor  was  pressing  \ 


him  for  the  money,  and  threatening  to  make 
him  liable  for  it.  It  does  not  appear  when 
he  returned  the  execution  to  the  office  from 
whence  it  issued.  He  may  have  retained  it 
in  his  hands  until  the  bill  in  this  case  was 
filed.  It  would  be  strange  if  the  sheriff 
could  fabricate  in  his  favor  such  evidence 
as  he  pleased,  by  a  mere  endorsement  on  an 
execution  or  other  paper  which  might  hap- 
pen to  be  in  his  possession  at  the  time. 
Certainly  he  cannot  do  so. 

Then  let  us  look  at  the  evidence  in  the 
cause  and  see  whether  that  varies  the  case, 
and  if  so,  which  way,   and  to  what  extent. 

Two  witnesses  were  examined  in  behalf 
of  the  complainant  Shannon,  viz:  V.  S. 
Morgan  and  J.  H.  Gilmore.  The  substance 
of  their  testimony,  so  far  as  material  to  be 
stated,  is  as  follows: 

V.  S.  Morgan,  in  answer  to  a  question  of 
complainant  in  regard  to  the  original  exe- 
cution, said:  **The  execution  came  into  my 
hands  as  sheriff  of  Smyth  county  in  July 
1860.  I  levied  on  some  property,  together 
with  other  executions  subject  to  older  levies, 
and  Mr.  Thomas  was  hard  run  and  trying 
to  get  indulgence  upon  his  debts,  and 
220  told  me  if  Governor  McMullin  *could 
get  a  part  of  the  money  upon  this 
debt  he  wouldn't  press  for  the  balance.  I 
then  saw  Governor  McMullin  myself  on  the 
subject,  and  he  told  me  that  if  he  could  get 
a  thousand  dollars  I  could  hold  up  the  exe- 
cution, as  he  did  not  wish  to  press  Thomas ; 
and  I  paid  him  five  hundred  of  the  thousand 
dollars  of  my  own  money,  for  which  I  took 
his   assignment   or  receipt   on   a   separate 

giece  of  paper,  I  don't  know  which,  and 
[r.  James  H.  Gilmore  paid  five  hundred 
dollars  more  for  Captain  Thomas  to  me,  and 
I  paid  it  to  McMullin ;  and  it  was  the  un- 
derstanding then  between  me  and  McMullin 
that  I  was  not  to  press  Thomas  any  further 
for  the  money  until  I  was  further  notified 
by  McMullin.  He  never  gave  me  any  fur- 
ther notice,  but  spoke  frequently  in  ray 
presence  of  his  indulgence  to  Thomas  on 
the  execution." 

J.  H.  Gilmore  in  answer  to  a  question  of 
complainant  said :  *  *On  the  3d  day  of  March, 
1859,  I  purchased  of  E.  A.  Scott  a  note  exe- 
cuted by  Abi  jah  Thomas  and  A.  C.  Williams 
to  him  for  twenty-four  hundred  dollars.  It 
was  assigned  to  me,  and  suit  was  brought 
upon  it,  and  judgment  obtained  at  March 
court  1860.  1  see  that  I  endorsed  on  the  fi. 
fa.,  on  the  forthcoming  bond  in  the  case, 
that  the  execution  was  for  the  benefit  of 
Fayette  McMullin.  The  money  with  which 
I  purchased  the  note  was  the  money  of 
Fayette  McMullin,  and  this  note  was  pur- 
chased by  me  according  to  an  agreement 
between  him  and  myself  with  regard  to  the 
purchase  of  paper,  though  I  cannot  say  cer- 
tainly that  he  knew  of  the  purchase  of  this 
note  until  I  gave  him  an  order  on  the  sheriff 
for  the  money  of  date  August  25,  1860.  1 
suppose  I  made  the  endorsement  on  the  fi., 
fa.  because  I  knew  that  the  money  would 
be  really  coming  to  Governor  McMullin. 
I  never  gave  the  sheriff  any  instructions 
about     the     execution.      I     do    not    know 
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221  anything-  *about  what  directions  were 
given    him  by  Governor  McMuUin." 

After  making  a  statement  in  regard  to  the 
two  payments  of  $500  each  on  account  of 
the  execution,  not  material  to  be  here  re- 
peated, he  further  said:  **I  have  an  impres- 
sion that  Governor  McMuUin  and  some  one 
else,  perhaps  Mr.  Morgan,  or  perhaps  Cap- 
tain Thomas  (I  have  a  very  indistinct  rec- 
ollection of  the  person  who  came  with 
Governor  McMuUin;,  came  to  me  on  one 
court  day,  and  one  of  them  said  that  Gov- 
ernor McMuUin  was  willing  to  give  time  on 
this  debt  against  Captain  Thomas,  or  was 
willing  to  hold  it  up,  or  words  to  that  eflFect, 
if  I  was  willing.  I  replied,  that  as  the  debt 
did  not  belong  to  me,  I  could  not  take  any 
control  of  it.  Nothing  further  was  said 
between  us  that  I  recollect,  and  the  parties 
walked  away.  This  conversation  must  have 
taken  place  before  the  war,  as  I  had  no  con- 
versation with  any  one  about  fi.  fa.  that 
has  been  issued  in  this  case. 

Three  witnesses  were  examined  in  behalf 
of  the  defendant  McMuUin,  viz:  A.  Thomas, 
one  of  the  principals  in  the  execution,  the 
defendant  McMuUin  himself  and  J.  H.  Gil- 
more,  who  had  been  examined  in  behalf  of 
the  plaintiff.  Tfie  substance  of  their  testi- 
mony, so  far  as  material,  is  as  foUows : 

A.  Thomas,  in  his  examination-in-chief, 
after  making-  a  long  statement,  in  answer 
to  a  question  propounded  to  him  by  the  de- 
fendant, in  regard  to  $1,000,  which  he  said 
he  had  sent  to  the  sheriff  Morgan  to  be  ap- 
plied to  the  payment  of  the  debt  due  the 
defendant,  but  which  the  said  Morgan  ap- 
plied to  other  claims  which  he  said  were  in 
his  hands  against  said  Thomas,  gave  the 
following  answers  to  the  following  ques- 
tions : 

Question  by  defendant.  Did  I  not  say  if 
you  would  pay  me  $1,000,  I  would  indulge 
you  a  reasonable  length  of  time,  if  J.  H. 
Gilmore  was  willing? 

222  *Answer.  I  do  not  recollect  the  pre- 
cise language  used   by  you  in  regard 

to  the  indulgence. 

Question  by  same.  Did  I,  at  any  time,  in 
your  presence,  direct  Mr.  Morgan  to  hold 
up  the  execution? 

Answer.  I  have  no  recollection  of  ever 
hearing  you  give  him  any  such  instructions. 

And  then,  in  his  cross-examination,  be- 
sides other  testimony  not  material  to  be 
stated,  gave  the  following  answers  to  the 
following  questions : 

First  question  by  complainant's  counsel. 
Why  was  not  your  property  on  which  was 
levied  said  execution,  sold  to  pay  it? 

Answer.  I  have  no  recollection  why  Mor- 
gan did  not  sell  my  property  to  pay  said 
debt. 

Question  by  same.  Did  you  not  have 
plenty  of  personal  property  at  all  times  be- 
fore the  beginning  of  the  war  in  1861,  out 
of  which  said  debt  could   have  been  made? 

Answer.  I  have  no  doubt  but  what  I  had 
property  sufficient  to  pay  off  all  the  execu- 
tions against  me  at  the  commencement  of 
the  war,  and  more  than  sufficient. 

Question  by  same.  Did   you   or   not  after 


the  levy  of  said  execution,  pay  to  V.  S. 
Morgan,  or  his  deputies,  large  sums  of 
money  which  were  applied  to  the  satisfac- 
tion of  3'ounger  executions? 

Answer.  I  cannot  state  as  to  the  date  of 
executions  on  which  money  was  credited  I 
paid  to  V.  S.  Morgan,  or  deputy.  I  did  pay 
Morgan  and  his  deputies  considerable 
amounts  of  money  after  the  levying  of  said 
execution.  I  paid  a  considerable  amount 
that  I  cannot  find  where  either  of  them  has 
credited  me,  which  I  expected  would  be 
applied  to  debts  in  their  hands. 

Question  by  same.  How  much  have  you 
actually  paid  on  the  debt  in  contro- 
versy? 

223  *Answer.  I  know  I  directed  as  much 
as  $1,500  to  be  paid  on   said  debt,  and 

furnished  funds  to  J.  H.  Gilmore  and  B.  A. 
Scott  to  pay  the  amount. 

F.  McMuUin,  the  defendant,  made  the  fol- 
lowing statement  in  his  deposition:  **In 
my  answer  to  complainant's  bill  I  omitted 
to  state  that  I  did  say  to  W,  A.  Thomas 
that  if  he  would  send  and  pay  to  me  $1,000, 
I  would  indulge  him  a  reasonable  leng-th  of 
time.  I  went  to  Mr.  J.  H.  Gilmore,  I  think 
with  Mr.  V.  8.  Morgan,  and  stated  to  him 
that  if  he,  Thomas,  would  pay  me  Si, 000  I 
would  indulge  him  a  reasonable  length  of 
time,  if  he,  Mr.  Gilmore,  was  wiUing ;  to 
which  Mr.  Gilmore  replied  that  he  would 
not  interfere  in  the  matter.  I  understood 
that  Mr.  Thomas  had  sent  to  E.  A.  Scott 
$1,000.  I  then  called  on  Mr.  Morgan  for 
the  money.  He,  Morgan,  stated  to  me  that 
he  had  other  executions  against  said  Thomas 
that  must  be  paid,  and  he  only  gave  me 
$500,  which  he,  Morgan,  stated,  I  think, 
afterwards,  was  his  own  money.  I  had 
received,  prior  to  this  time,  $500,  and  if 
Mr.  Thomas  had  paid  me  the  $1,000,  I  would 
have  given  him  indulgence,  provided  Mr. 
Gilmore  would  have  consented ;  but  Gilmore 
declined  to  extend  the  indulgence,  and 
Capt.  Thomas  and  Morgan  failing  to  pay 
the  $1,000,  I  let  the  matter  rest ;  and  the 
stay  law  was  enacted  so  that  I  could  not 
enforce  the  collection.  I  will  repeat  what  I 
stated  in  my  answer,  that  I  deny,  distinctly 
and  emphatically,  that  I  gave  any  orders  to 
Mr.  V.  S.  Morgan  to  hold  up  the  execution 
and  not  sell  the  property.  I  could  not  have 
given  the  direction,  for  the  reason  that  I 
did  not  get  the  order  from  Mr.  Gilmore  to 
Mr.  Morgan  for  the  money  until  the  25th 
August  1860,  which  was  five  days  after  the 
return  of  the  property  as  stated  in  the  so- 
called  return  of  Morgan." 

224  *J.  H.  Gilmore* s  second  deposition 
seems  not  to  be  material. 

On  the  19th  day  of  March,  1873,  the  cause 
came  on  to  be  heard  upon  the  bill,  answer 
and  replication  thereto,  depositions,  &c., 
when  the  court  being  of  opinion  that  the 
complainant  was  entitled  to  the  following 
credits  on  the  debt  in  controversy,  to  wit: 
$500  of  date  the  22d  December,  1860 ;  $500  of 
date  22d  January,  1862 ;  and  $194.80,  amount 
of  interest  paid  the  day  of  ,  1867 ; 

decreed  that  the  injunction  awarded  in  the 
case  should   be   dissolved,  and  that  the  de- 
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fendant  be  no  longer  restrained  from  col- 
lecting by  execution  his  debt  aforesaid, 
after  endorsing  thereon  the  credits  afore- 
said, and  recover  his  costs  of  the  complain- 
ant. From  that  decree  the  complainant 
obtained  this  appeal. 

The  question  upon  the  whole  case  which 
is  now  before  us  is,  whether  the  appellant 
has  made  out  his  defense,  that  the  execution 
was  held  up,  and  the  property  levied  on  was 
not  sold  by  the  sheriff  by  direction  of  the 
appellee,  McMullin,  the  execution  creditor, 
without  the  authority  or  consent  of  the  ap- 
pellant, Shannon,  the  surety. 

The  appellant,  who  has  no  personal 
knowledge  whatever  on  the  subject,  so 
alleges  in  his  bill.  The  appellee,  who  has 
full  personal  knowledge  on  the  subject,  di- 
rectly and  emphatically  denies  in  his  answer 
the  truth  of  the  allegation.  That  denial  is 
conclusive  in  favor  of  the  appellee,  unless  it 
be  overthrown  by  the  evidence  of  at  least 
two  witnesses,  or  one  with  pregnant  cir- 
cumstances. Has  it  been  thus  overthrown? 
Is  it  disproved  by  the  required  amount  of 
countervailing  evidence? 

The  only  evidence  in  the  case  which  tends 
to  sustain  the  allegation  of  the  bill, 
225  is  the  testimony  of  a  man  *who  was 
deeply  interested  in  sustaining  it,  to 
wit :  the  sheriff,  Morgan,  who  professes  to 
have  made  the  levy,  and  who  has  certainly 
been  guilty  of  great  default,  if  he  held  up 
the  execution  and  failed  to  sell  the  property 
without  the  direction  of  the  execution  cred- 
itor. The  testimony  of  such  a  witness, 
testifying  under  such  circumstances,  can 
have  but  little  weight.  He  was  testifying 
not  only  as  to  facts  in  which  he  had  the 
deepest  interest,  but  from  vague  recollection 
of  what  must  have  transpired,  if  at  all,  ten 
years  before  he  gave  his  testimony,  and 
without  the  aid  of  a  scratch  of  a  pen  to 
refresh  his  memory,  unless  it  be  the  addi- 
tional return,  so-called,  as  to  the  time  of 
endorsing  which  there  is  no  evidence.  We 
can  readily  see  how  easy  it  would  be  for 
such  a  witness,  giving  testimony  under  such 
circumstances,  to  imagine  that  he  had  been 
directed  by  the  execution  creditor  to  hold 
up  the  execution,  and  not  to  sell  the  prop- 
erty, when  the  crejiitor,  at  most,  only  re- 
frained from  active  proceedings  to  coerce 
the  payment  of  the  debt,  either  by  the 
debtors  or  by  the  sheriff  himself  on  account 
of  his  default.  It  would  require  strong  cor- 
roborating circumstances  in  support  of  the 
testimony  of  such  a  witness  to  overthrow 
the  denial  of  an  answer.  The  positive  tes- 
timony of  a  most  disinterested  and  truthful 
witness,  would  be  insufficient,  of  itself,  to 
have  that  effect.  There  are,  in  this  case, 
no  corroborating  circumstances,  tending  to 
support  the  testimony  of  the  sheriff,  but  the 
circumstances  of  the  case  rather  tend  to 
disprove  it.  If  the  fact  were  as  he  testifies 
it  to  have  been,  why  did  he  not,  in  so  im- 
portant a  matter,  procure  the  written  au- 
thority of  McMullin  to  hold  up  the  execution 
and  not  to  sell  the  property  until  further 
orders.  One  line,  signed  by  McMullin, 
would    have    answered    the     purpose,    and 


226  *left  no  room  for  dispute  or  con- 
troversy. That  line  might,  most  ap- 
propriately, have  been  endorsed  on  the 
execution.  But  written  anywhere,  it  would 
have  answered  the  purpose.  It  was  written 
nowhere.  That  it  was  written  nowhere, 
and  that  the  sheriff  preferred  to  rely  for  his 
defense  upon  his  loose  recollection  of  what 
transpired  ten  years  before  his  testimony 
might  have  to  be  given,  or  upon  his  own 
unauthorized  endorsements,  made,  nobody 
knows  when,  upon  the  execution,  increases 
the  innate  weakness  of  such  testimony. 

Due  diligence  was  used  in  the  prosecution 
of  the  debt  to  judgment,  execution,  forth- 
coming bond,  and  judgment  and  execution 
thereon.  And  after  the  latter  execution 
had,  it  seems,  been  levied,  we  find  McMul- 
lin still  pressing  for  the  payment  of  the 
debt,  and  threatening  to  prosecute  the  sheriff 
for  his  default.  His  interest  was  to  get  his 
money  as  soon  as  he  could ;  and  it  does  not 
appear  that  he  had  any  motive  to  interfere 
w^h  the  execution,  at  least  unless  he  could 
secure  a  greater  benefit  to  himself  by  such 
interference.  He  professed  a  willingness 
to  indulge  the  debtors,  without  saying  how 
long,  if  they  would  pay  him  one  thousand 
dollars  in  cash,  provided,  however,  that  Mr. 
Gilmore,  whom  he  considered  ultimately 
liable  for  the  debt,  would  consent  to  such 
indulgence.  But  Mr.  Gilmore  refused  to 
consent,  and  the  thousand  dollars  were  not 
paid.  That  amount,  it  seems,  was  sent  by 
one  of  the  principal  debtors,  Thomas,  to 
the  sheriff  to  be  paid  to  McMullin,  but  it 
was  wholly  applied  to  the  payment  of  other 
claims  which  the  sheriff  professed  to' have 
against  the  said  Thomas ;  the  largest  one 
of  which  was  an  execution  which  the  said 
Thomas  had  before  discharged;  and  to  that 
extent  at  least,  therefore,  the  money  sent 
by  him  to  the  sheriff  was,  by  the  latter, 
misapplied. 

227  *We    can    readily    account    for    the 
long  delay  which  has   occurred  in  the 

prosecution  of  this  claim  by  the  creditor. 
The  execution  was  levied,  if  at  all,  * 'to- 
gether with  other  executions*';  and  the 
sheriff  says  in  his  deposition,  that  the  prop- 
erty thus  levied  on  was  * 'subject  to  older 
levies,  and  Mr.  Thomas  was  hard  run,  and 
trying  to  get  indulgence  upon  his  debts.*' 
There  was,  then,  great  complication  and 
difficulty  about  this  matter.  Thomas  may 
have  been  solvent,  and  he  says  he  was ;  but 
evidently,  his  property  was  much  encum- 
bered. McMullin  might,  perhaps,  have 
made  his  money  at  once,  by  having  his  ex- 
ecution levied,  as  he  well  might  have  done, 
on  the  property  of  the  surety,  Shannon,  in- 
stead of  the  principal,  Thomas.  But  he  no 
doubt  desired,  if  he  could,  to  make  the 
money  of  the  principal ;  and  probably 
thought  that  it  would  facilitate  that  object 
to  get  a  thousand  dollars  of  the  money  in 
cash,  even  if  he  had  to  give  a  little  indul- 
gence for  the  balance.  But  he  was  unwill- 
ing to  make  such  an  arrangement  without 
the  consent  of  Gilmore,  who  refused  to  con- 
sent. He  would,  no  doubt,  also  have  re- 
quired the  consent  of  the  surety  if  Gilmore 
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had  consented.  But  supposing  such  ar- 
rangement would  have  been  for  the  benefit 
of  the  creditor,  it  would  have  been  for  the 
benefit  of  the  surety  also,  who  would,  there- 
fore, readily  have  agreed  to  it.  The  fact 
is,  there  is  no  reason  to  believe  that  the 
surety  was  not  in  favor  of  any  indulgence 
which  the  creditor  might  choose  to  give  for 
the  payment  of  the  debt.  McMuUin,  in  his 
answer,  as  we  have  already  seen,  says,  that 
since  the  25th  day  of  August  1860,  he  ^*has 
several  times  admonished  complainant 
Shannon  that  the  complainant  being  bound 
with  Abijah  Thomas  for  the  amount  of  said 
execution,  ought,  for  his  protection,  j^to 
secure   from  said  Thomas  an  indem- 

228  nity  against  *^it ;  and  your  respondent 
positively    avers,  that    at    these    int 

stances  with  complainant  he  never  disputed 
his  liability  to  respondent,  nor  was  respond- 
ent ever  informed  of  any  claim  of  discharge 
from  such  liability,  until  the  filing  of  com- 
plainant's bill."  If  this  allegation  had  not 
been  true  it  would  surely  have  been  denied 
by  the  complainant.  But  he  did  not  defiy 
it,  and  gave  no  deposition  in  the  case. 

The  war  commenced  shortly  after  th^  first 
payment  of  five  hundred  dollars  was  made 
on  account  of  the  execution,  which  was  on 
the  22d  of  December,  1860,  and  nearly  a  year 
before  the  second  payment  of  five  hundred 
dollars  was  made  on  the  same  account, 
which  was  on  the  22d  of  January,  1862.  In 
the  meantime,  to  wit,  on  the  30th  of  April, 
1861,  a  stay  law  was  passed  by  the  conven- 
tion, entitled  **An  ordinance  to  provide 
against  the  sacrifice  of  property,  and  to 
suspend  proceedings  in  certain  cases." 
After  which  time,  and  until  recently  before 
the  execution  was  issued,  which  was  in  joined 
in  this  case,  there  was  a  continual  succes- 
sion of  stay  laws,  which  prevented  the  col- 
lection of  debts  by  execution,  and  sufiiciently 
accounts  for  the  delay  which  has  occurred 
in  this  case  since  the  commencement  of  the 
war.  Interest  on  this  debt  for  two  years  of 
that  period,  has,  it  seems,  been  collected  by 
the  creditor. 

It  is  not  pretended  that  the  sheriff  yet  has 
'  the  property  said  to  have  been  levied  on  in 
his  possession,  or  any  part  of  it,  or  that 
any  of  it  has  been  wasted  by  him.  It  is 
not  pretended,  and  it  is  not  probable,  that 
any  of  it  was  ever  taken  by  the  sheriff  out 
of  the  hands  of  the  principal  debtor  to 
whom  it  seems  to  have  belonged.  The 
principal  debtor  does  not  say  in  his  deposi- 
tion that  he  was  ever  deprived  of  an  atom 
of  the  property  for  a  single  moment. 

229  No  doubt  the  *levy  was  made,  if  levy 
it   could   be  called,  by  merely  seeing 

the  property ;  or,  what  is  more  likely,  by 
its  being  merely  named  by  the  owner  to  the 
sheriff,  to  enable  the  latter  to  endorse  a 
levy  on  the  execution.  Most  of  the  property 
said  to  have  been  levied  on  consisted  of 
slaves,  which  were  emancipated  by  the 
effect  of  the  war;  and  thus  no  doubt  were 
released  from  the  execution  if  they  ever 
were  subject  to  it;  and  the  rest  of  the  prop- 
erty included  in  the  levy  has  no  doubt  long 
since    been   applied   to  prior  executions,  or 


otherwise  disposed  of  by  the  owner.  The 
appellant  in  his  bill  says,  as  we  have  seen, 
that  the  ** property  levied  on  is  all  gone,  or 
put  beyond  the  reach  of  execution  by  eman- 
cipation, sale,  wear  and  tear,  and  deeds  of 
trust,"  &c. 

But  whether  the  sheriff  has  incurred  any 
liability  or  not  in  regard  to  the  said  execu- 
tion, and  if  so,  to  whom  and  to  what  extent, 
are  questions  not  involved  in  this  case ;  but 
which  will  arise  in  any  proceeding  that  may 
hereafter  be  had  against  him  to  fix  and  en- 
force such  liability. 

I  have  thus  far  referred  to  no  authorities 
on  the  subject  of  the  rights  and  liabilities 
of  sureties  in  such  cases,  and  will  now  refer 
only  to  two  cases  recently  decided  by  this 
court,  in  which  the  whole  subject  is  re- 
viewed, and  all  the  authorities  which  can 
have  any  bearing  on  this  case  are  referred 
to.  These  two  cases  are,  Humphrey  v. 
Hitt,  6  Gratt.  509;  and  Walker,  &c.  v.  The 
Commonwealth,  18  Gratt.  13,  in  both  of 
which  the  court  was  unanimous.  In  the 
former  Judge  Baldwin  delivered  the  opin- 
ion ;  and  he  lays  down  the  law  so  clearly 
and  so  appropriately  to  this  case,  in  regard 
to  the  rights,  liabilities  and  duties  of  a 
surety,  that  I  cannot  do  better  than  to  bor- 
row some  of  his  language,  and  hope  I  may 
be  excused  for  so  doing.  *^It  is  per- 
230  fectly  *well  settled,  and  has  been  very 
properly  conceded  in  the  argument," 
he  said,  *Hhat  a  surety  is  not  absolved  by 
the  want  of  diligence  on  the  part  of  the 
creditor  in  regard  to  his  demand  against  the 
principal  debtor.  A  defense  on  the  ground 
of  mere  laches  would,  indeed,  be  inconsist- 
ent with  the  relation  of  the  parties.  The 
obligation  of  a  surety  is  not  conditional, 
but  absolute.  His  undertaking  to  pay  is 
not  in  the  event  of  the  inability  or  unwill- 
ingness of  the  principal,  but  at  all  events, 
and  under  all  circumstances,  as  much  so  as 
if  he  were  himself  the  sole  debtor.  Such  is 
the  form  of  his  obligation  (unless  specially 
qualified),  whether  separate  or  joint,  and 
such  <ts  true  intent  and  meaning;  and  it  is 
founded  upon  a  lawful  and  sufficient  con- 
sideration, the  credit  given  to  the  principal 
by  his  procurement.  It  is  the  duty  of  the 
surety,  as  well  as  the  principal,  to  see  to 
the  payment  of  the  money ;  and  the  forbear- 
ance of  the  creditor  is  a  tacit  indulgence 
given  to  both,  in  which  the  acquiescence  of 
the  one  is  equally  significant  with  that  of 
the  other.  Hence  it  is,  that  if  the  obliga- 
tion be  several,  the  creditor  may  pursue  the 
surety  only ;  that  if  it  be  merely  joint,  he 
may  bring  his  action  against  the  survivor, 
or  the  representative  of  the  deceased,  at  his 
option,  as  if  both  were  principals;  that 
after  a  several  judgment  against  the  prin- 
cipal, he  need  not  sue  out  execution  there- 
upon, but  may  sue  and  coerce  payment 
from  the  surety ;  that  upon  a  joint  judgment 
against  both,  he  may  cause  execution  to  be 
levied  at  his  pleasure,  upon  the  person  or 
property  of  either ;  that  he  may  pursue  the 
surety  personally,  notwithstanding  a  col- 
lateral surety  given  by  him  or  his  princi- 
pal."   But  without  quoting  more  from  this 
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opinion,    I   will    refer    to   it,  and  the 

231      opinion  in  the  other  of  the  *two  cases 

just  cited,  as  setting  forth  all  the  law 

which  can   have    any   material  bearing  on 

this  case* 

Upon  the  whole,  I  am  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
from,  and  that  it  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Decree  affirmed. 


232 


*  Mare  wet  her  v.  Dowdy. 


June  Term.  1874,  Wytbevllle. 
I.  In  Deceml)er  1803  M  sells  to  D  a  house  and  lot  for 
$1 ,000.  Nothing  was  said  as  to  the  kind  of  currency 
to  be  paid,  but  D  paid  in  cash  at  the  time  KXX),  and 
irave  his  bond  for  the  balance  payable  in  twelve 
months.  The  property  had  been  offered  in  1860  for 
t800,  and  at  the  time  of  the  sale  Ck>nfederate  treas- 
ury notes  was  the  only  currency.  When  the  bond 
became  due.  or  two  or  three  days  thereafter.  D 
tendered  the  amount  in  that  currency— HsijD: 

1.  That  the  contract  was  made  with  reference  to 
Confederate  currency  as  the  standard  of  valae. 

2.  Thouffh  D  tendered  the  money  he  is  not  thereby 
released  from  the  payment  of  the  debt 

3.  Confederate  Contract*— QoM  Valne.*— No  Inflexi- 
ble rule  can  be  laid  down  as  to  whether  the  value 
of  the  property  at  the  time  of  the  contract,  or 
the  fifold  value  of  the  purchase  money  at  that 
date,  should  be  adopted.  Under  the  circum- 
stances of  this  case  the  irold  value  of  the  debt  at 
the  date  of  the  contract  was  properly  applied. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Smyth  county,  brought  by  C.  J. 
Merewether  against  H.  Dowdy,  to  enforce 
a  Uen  reserved  for  $400,  part  of  the  pur- 
chase money  of  a  house  and  lot  in  the  town 
of  Marion,  sold  and  conveyed  by  Merewether 
to  Dowdy  on  the  3d  of  December,  1862.  The 
bill  states  the  sale  of  the  house  and  lot  at 
$1,000,  and  that  $400  of  the  purchase  money 
was  to  be  paid  twelve  months  after  the  3d 
of  December,  1862,  for  which  Dowdy  exe- 
cuted his  bond. 

Dowdy  answered  the  bill.  He  says  the 
contract  was  made  by  him  with  J.  H. 
233  Gilmore,  the  agent  of  the  ^plaintiff, 
and  was  made  with  reference  to  Con- 
federate States  treasury  notes  at  the  stand- 
ard of  value.  That  $600  was  paid  at  the 
time  in  said  currency.  That  Dowdy  being 
in  the  army,  Mrs.  Dowdy  went  on  the  day 
the  bond  fell  due  to  pay  Mr.  Gilmore  the 
money,  but  he  was  not  at  home ;  and  in  two 
or  three  days  thereafter  she  did  tender  it 
to  Mr.  Gilmore,  and  he  refused  to  receive  it. 
He  therefore  insists  he  is  released  from  the 
payment  of  the  debt. 

The  facts  are  referred   to  in  the  opinion 
of  Judge  Christian. 
The   cause  came  on   to  be   heard  on  the 

•Confederate  Contracts— Oold  Value.— See  Compton 
V.  Major,  88  Oratt  180,  citiuff  the  principal  case; 
Myers  v.  Whitfield,  22  Oratt  780:  Steams  v.  Mason, 
24  Oratt  484.  See  also.  Jarrett  v.  Nickell,  9  W.  Va. 
3oS,  and  cases  cited. 


19th  of  September,  1873,  when  the  court 
held  that  it  was  a  contract  in  reference  to 
Confederate  States  treasury  notes  as  the 
standard  of  value,  and  that  the  debt  was  to 
be  scaled.  And  holding  that,  under  the 
circumstances  of  this  case,  the  gold  value  of 
the  purchase  money  at  the  time  of  the  con- 
tract, rather  than  that  of  the  value  of  the 
property  sold,  was  the  proper  measure  of 
recovery,  stated  the  debt  as  of  that  time, 
and  rendered  a  decree  for  the  sum  of  $149.  - 
33,  with  interest  from  the  3d  of  December, 
1862 ;  and  unless  payment  was  made  within 
sixty  days,  then  a  special  commissioner  was 
appointed  to  sell  the  property,  &c.  From 
this  decree  Merewether  applied  to  this  court 
for  an  appeal ;  which  was  allowed. 

Gilmore,  for  the  appellant. 

J.  W.  &  J.  P.  Sheffey,  for  the  appellee. 

CHRISTIAN,  J.  delivered  the  opinion  of 
the  court. 

There  is  no  error  in  the  decree  of  the  Cir- 
cuit court.  In  his  petition  the  learned 
counsel  for  the  appellant  assigns  for  cause 
of  error  the  following:  * 'Whatever  con- 
struction may  be  put  upon  the  contract 
234  of  sale  between  ^petitioner  and  said 
Dowdy,  it  was  error  in  the  Circuit 
court  to  scale  the  debt  to  its  value  in  gold 
on  the  day  when  it  fell  due.  If  it  was  not 
a  contract  which  according  to  the  true  un- 
derstanding and  agreement  of  the  parties 
was  to  be  fulfilled  and  performed  in  Con- 
federate States  treasury  notes,  then  the 
court  erred  in  applying  the  scale  at  all.  If 
it  was  such  contract  then  the  court  erred  in 
scaling  it  to  its  gold  value  at  the  time  it 
fell  due,  because  it  has  been  decided  again 
and  again  by  this  court,  that  when  the  con- 
tract was  the  purchase  price  of  property, 
then  the  measure  of  value  is  not  gold,  but 
the  fair  price  of  the  property;  and  in  this 
case  it  is  proved  that  the  property  was  worth 
on  the  day  it  was  sold  in  good  or  par  money 
from  $900  to$l,000.»» 

The  learned  counsel  is  mistaken  in  point 
of  fact,  in  stating  that  the  scale  was  applied 
on  the  day  when  the  debt  fell  due.  In  look- 
ing to  the  decree  it  will  be  found  that  the 
scale  was  applied  at  the  date  of  the  con- 
tract. So  that  the  only  questions  to  be  con- 
sidered are,  first,  was  the  contract  one 
which  was  to  be  fulfilled  and  performed  in 
Confederate  States  treasury  notes,  or  one 
which  was  entered  into  with  reference  to 
that  currencv  as  a  standard  of  value?  And 
if  so,  second,  whether  it  was  error  in  the 
court  to  adopt  the  gold  value  of  the  currency 
as  the  standard,  instead  of  adopting  the 
value  of  the  property  as  the  ''most  just 
measure  of  recovery." 

The  court  is  of  opinion,  that  while  the 
contract  between  the  parties  in  this  case, 
was  not  one  which  in  terms  ''was  to  be  ful- 
filled or  performed  in  Confederate  States 
treasury  notes,**  yet  it  was  a  contract  which 
was  made  and  entered  into  with  reference 
to  that  currency  as  a  standard  of  value.  At 
the    time    the   contract   was    entered    into 
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(December  1862),    Confederate   States 

235  treasury  *notes  constituted  almost,  if 
not  altogether,  the  sole  circulating- 
medium  of  the  country.  It  is  not  pretended 
by  the  agent  who  sold  the  house  and  lot, 
the  subject  of  the  contract,  that  the  pay- 
ment was  to  be  made  in  gold.  He  says 
nothing  was  said  about  the  kind  of  currency 
in  which  the  contract  was  solvable,  that  he 
regarded  the  sale  as  one  for  good  or  par 
money,  and  that  it  was  worth  the  price 
stipulated  to  be  paid,  in  a  sound  currency. 
The  purchaser  received  as  the  cash  payment 
nearly  two- thirds  of  the  purchase  money  in 
Confederate  currency,  and  no  doubt  would 
have  received  the  whole  if  it  had  been  ten- 
dered at  that  time.  It  is  also  proved  that 
the  property  was  offered  for  S800  in  cash  in 
1860,  and  that  no  purchaser  could  be  found 
at  that  price.  These  facts  are  pregnant  to 
show  that  the  contract  was  one  which  was 
entered  into  with  reference  to  Confederate 
treasury  notes  as  a  standard  of  value,  and 
that  neither  party  contemplated  a  sale  for 
gold  or  United  States  currency. 

The  remaining  question,  therefore,  (the 
character  of  the  contract  being  determined, ) 
is  whether  it  was  error  in  the  court  below 
to  scale  the  debt  to  its  value  in  gold,  or 
whether  in  this  case  it  was  the  **most  just 
measure  of  recovery*'  to  take  the  value  of 
the  property  as  the  standard  of  value.  There 
is  no  fixed  rule  on  this  subject,  nor  can  one 
be  laid  down  by  which  every  case  is  to  be 
measured.  Each  case  must  rest  on  its  own 
peculiar  facts. 

In  Pharis  v.  Dice,  21  Gratt.  403,  which  was 
the  first  case  decided  construing  the  adjust- 
ment acts,  this  court  held  that  ** where  the 
consideration  of  the  contract  is  the  borrow- 
ing and  lending  of  Confederate  currency, 
then  the  only  mode  of  ascertaining  its 
value  is  the  reduction  according  to  the 

236  scale  of  depreciation  of   the  *nominal 
value  to  its  real   value    in  gold.     But 

generally  where  the  consideration  of  the  con- 
tract is  property  sold  and  delivered,  rented 
or  hired,  then  the  best  mode  of  adjustment, 
and  the  best  mode  of  ascertaining  the  value 
of  the  Confederate  currency  agreed  to  be 
paid,  is  the  fair  value  of  the  property  which 
that  amount  of  Confederate  currency  bought, 
rented  or  hired  at  the  time  the  contract  was 
entered  into."  This  is,  indeed,  the  general 
rule,  and  has  been  acted  upon  by  this  court 
in  a  number  of  cases.  But,  like  every  gen- 
eral rule,  it  has  its  exceptions,  which  have 
also  been  recognized  by  the  court  more  than 
once.  It  may  be  observed  that  in  all  the 
cases  in  which  the  **property  standard,'* 
instead  of  the  gold  value  has  been  adopted, 
the  debtor  has  either  proved  to  be  in  default 
in  not  tendering  the  Confederate  currency 
on  the  day  when,  by  the  terms  of  the  con- 
tract, his  debt  was  paj'able,  or  there  were 
other  circumstances  which  would  make  it 
inequitable  to  compel  the  creditor  to  receive 
the  scaled  value  according  to  the  gold 
standard  of  the  Confederate  currency,  with 
reference  to  which  the  contract  was  made 
and  entered  into.  Myers  v.  Whitfield,  22 
Gratt.  780,  and  Stearns  v.  Mason,  24  Gratt. 


484,  were  cases  in  which  it  was  held  as  ex- 
ceptions to  the  general  rule  laid  down  in 
Pharis  v.. Dice  (supra),  that  it  was,  under 
the  circumstances,  the  '*most  just  measure 
of  recovery'*  to  apply  the  **gold  standard" 
instead  of  the  value  of  the  property.  In 
both  of  these  cases,  as  in  the  case  before 
us,  a  tender  of  Confederate  money  was 
made  on  the  day  or  a  few  days  after  the 
contract  was  payable.  And  while  the  court 
held  (as  on  the  authority  of  those  cases  it 
must  hold  in  this  case),  that  the  tender  did 
not  discharge  the  contract,  because  there 
had  been  such  a  depreciation  as  was  not  in 

contemplation  of  the  parties  at  the 
237      time  of  the  contract, and  *because  there 

had  been  no  agreement  in  terms  to 
receive  Confederate  currency,  regardless  of 
the  extent  of  its  depreciation,  it  also  held 
that  in  such  a  case  the  best  mode  of  adjust- 
ment was  to  scale  the  debt  by  reducing  its 
nominal  value  to  its  value  in  gold  at  the 
date  of  the  contract.  We  think  the  princi- 
ples decided  in  the  cases  above  referred  to 
must  govern  this  case,  and  are  therefore  of 
opinion  that  there  is  no  error  in  the  decree 
of  the  Circuit  court,  and  that  the  same  be 
affirmed. 

Decree  affirmed. 


238 


*Per8inger  &  als.  v.  Simmons  &  als. 

June  Term.  1874,  Wytheville. 


I.  Advancements— Refusal  to  Come  into  Hotchpot- 
Second  Division. ♦—The  dower  of  a  widow  in  tbe 
land  of  her  husband  Is  assigned  to  her;  and  upon 
bill  filed  the  other  two-thirds  of  the  land  is  divided 
Among  ten  of  the  twelve  heirs;  the  other  two 
refusing  to  brlnsr  their  advancement  into  hotch- 
pot Upon  the  death  of  the  widow,  the  heirs  who 
refused  to  come  into  the  first  division  may  come 
into  the  division  of  the  dower  property. 

a.  Same— Same— Division  of  l>ower  interest.— Thoufirh 
there  may  be  cases  in  which  a  court  of  equity 
would,  in  her  lifetime,  decree  a  division  of  the 
property  assigned  to  the  widow  for  dower:  in  a 
suit  for  partition  brought  during- her  life.  In  which 
some  of  the  children  refused  to  bring  their  ad- 
vancements into  hotchpot,  the  decree,  thoug-h 
broad  enough  in  its  terms  to  exclude  them  from 
any  share  of  the  dower  lands,  will  be  restricted  to 
their  interest  in  the  two-thirds  then  divided, 
unless  the  pleadings  make  a  case  for  the  division 
of  the  dower  land. 

3.  Same— Proper  Parties.— One  of  the  children  who 
had  refused  to  come  into  the  first  division  died 
after  the  death  of  the  widow,  leaving-  children. 
Her  husband  is  a  proper  party  plaintiff  for  a 
division  of  the  dower  land. 

L/ewis  Harvey,  of  the  county  of  Roanoke, 
died  in  1842,  intestate,  leaving  a  widow  and 
twelve  children.  In  August  1842  the  dower 
of  the  widow  in  the  lands  of  he  late  husband 
was  laid  off  and  assigned  to  her  by  commis- 
sioners  appointed   by    the   County  court  of 

*  Advancements— Refusal  to  Come  into  Hotciipot.— 

See  monog-raphic  no^0  on  "Advancements'*  appended 
to  Watkins  v.  Young,  31  Gratt  84. 
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Roanoke,  and  she  held  the  land  until  her 
death  in  1864. 

In  1845,  Charles  S.  Kirk  wood  and  his 
wife,  who  was  a  daughter  of  L/ewis  Harvey, 
instituted  the  suit  in  the  Circuit  court  of 
Roanoke  against  the  other  children  of  said 
Harvey,  to  have  a  division  of  the  estate 
among  the  heirs.     Of  these  children, 

239  one  was  Magdalen,  *who  had  married 
David  Persinger,    and   they  living  in 

Ohio,  were  proceeded  against  by  order  of 
publication.  Robert  Harvey  was  another 
of  the  heirs. 

The  only  parts  of  the  record  in  that  case 
which  are  filed  in  this  are  the  decrees  and 
the  reports  of  the  commissioners  appointed 
to  divide  the  property. 

By  a  decree  made  in  the  cause  in  August 
1845,  it  was  ordered  that  the  lands  of  the 
said  L/ewis  Harvey,  deceased,  not  assigned 
in  dower,  and  the  slaves,  after  assigning 
to  the  widow  her  third  thereof,  be  divided 
among  the  heirs  and  distributees  of  the  said 
Lewis  Harvey,  or  such  of  them  as  may 
elect  to  bring  their  advancements  into 
hotchpot,  according  to  their  respective 
rights,  charging  each  of  the  distributees 
who  may  come  into  the  said  distribution, 
with  the  value  of  the  advancements  made 
to  them  respectively,  and  taking  the  same 
into  estimation  in  the  division. 

The  reports  show  the  division  of  the  land 
and  slaves  was  only  of  the  two-thirds  not 
assigned  to  the  widow.  And  Robert  Har- 
vey and  David  Persinger  having  declined 
to  participate  in  the  division,  the  property 
was  divided  among  the   other  ten  children. 

At  the  August  term  1846  the  cause  came 
on  to  be  finally  heard,  when  the  court  con- 
firmed the  reports,  and  decreed  that  the  par- 
ties should  hold  the  lands  allotted  to  them 
respectively  in  severalty,  according  to  the 
report,  and  that  they  should  convey  the 
same  to  each  other  in  severalty,  by  proper 
deed  of  partition.  The  decree  as  to  the 
slaves  was  to  the  same  effect,  decreeing 
from  one  to  another,  the  sums  of  money 
which  the  commissioners  reported  as  nec- 
essary to  equalize  the  shares.  The  decree 
then  proceeds :  And  the  defendants  Robert 
Harvey  and  David  Persinger  and  Magdalen 
his  wife,  having  refused  to  bring  their  ad- 
vancements into  hotchpot,  and  to  come 

240  into  a  division  *with  the  other  dis- 
tributees of  said  intestate,  it  is  ad- 
judged, ordered  and  decreed  that  they  be 
barred  and  precluded  from  participating  in 
the  division  and  distribution  of  any  part  of 
the  estate  of  the  said  intestate,  &c. 

At  the  December  term  1864  of  the  County 
court  of  Roanoke,  commissioners  were  ap- 
pointed to  make  partition  of  the  lands  lately 
held  as  dower  by  the  widow  of  L^ewis  Har- 
vey, amongst  those  entitled  thereto.  And 
in  June  1866  these  commissioners  returned 
their  report,  by  which  it  appeared  that  they 
divided  the  land  into  ten  shares ;  of  which 
they  report  that  four  shares  belong  to 
Sparrel  F.  Simmons,  four  shares  to  Robert 
Harvey,  one  share  to  Nat.  Harvey,  and  one 
to  the  heirs  of  Lewis  Harvey ;  and  they  are 
accordingly  allotted  to  these   parties.     And 


at  the  July  term  of  the  court  this  report  was 
confirmed. 

Magdalen,  the  wife  of  David  Persinger, 
having  died  after  the  death  of  the  widow  of 
Lewis  Harvey,  in  April  1871,  David  Per- 
singer, and  the  children  and  heirs  of  said 
Magdalen,  filed  their  bill  in  the  County 
court  of  Roanoke  against  Simmons,  Robert 
Harvey  and  the  other  heirs,  in  which,  after 
referring  to  the  facts  hereinbefore  stated, 
they  insisted  that  the  proceedings  in  the 
suit  of  Kirk  wood  &  als.  v.  Lewis  Harvey's 
heirs  &  als.,  did  not  apply  to  the  lands  as- 
signed to  the  widow,  nor  deprive  Magdalen 
Persinger  and  her  heirs  of  their  right  to 
share  in  the  division  of  said  land,  and  that 
the  report  of  the  commissioners  dividing 
said  dower  lands  into  ten  instead  of  twelve 
shares,  was  erroneous;  and  they  pray  that 
said  partition  may  be  set  aside,  and  a  new 
partition  directed  to  be  made,  by  which  the 
share  thereof,  which  would  belong  to  the 
said  Magdalen,  as  a  daughter  and  heir-at- 
law    of   of   Lewis  Harvey,  deceased, 

241  were  she  alive,  ^should   be  allotted  to 
the   plaintiff,     David    Persinger,    as 

tenant  by  the  curtesy  during  his  life,  and 
at  his  decease  to  the  children  and  heirs  of 
the  said  Magdalen ;  and  for  general  relief. 

Robert  Harvey  and  Simmons,  and  the 
other  parties,  answered,  and  insisted  that 
the  decree  in  the  case  of  Kirkwood  &  als. 
V.  Harvey's  heirs  A  als.,  in  which  Persinger 
and  his  wife  were  parties,  and  had  knowl- 
edge of  the  proceedings  therein,  applied  to 
the  whole  estate  of  Lewis  Harvey,  deceased, 
including  the  dower  lands ;  and  was  there- 
fore conclusive  upon  the  plaintiffs.  They 
also  relied  upon  the  act  to  preserve  and  ex- 
tend the  time  for  the  exercise  of  certain  civil 
rights  passed  the  2d  of  March,  1866. 

The  cause  having  been  removed  to  the 
Circuit  court  of  Roanoke,  came  on  to  be 
heard  on  the  30th  of  September  1872,  when 
the  court  dismissed  the  bill  with  costs. 
And  thereupon  the  plaintiffs  applied  to  a 
judge  of  this  court  for  an  appeal ;  which 
was  allowed. 

Hanabrough,  for  the  appellants. 

F.  Johnston  and  Eklmundson  &  Blair,  for 
the  appellees. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  upon  the  author- 
ity of  Knight  &  wife  v.  Oliver,  12  Gratt. 
33,  that  an  heir-at-law,  who  has  been  ad- 
vanced in  the  lifetime  of  his  ancestor,  is 
entitled  to  participate  in  the  division  after 
the  death  of  the  widow  in  the  real  estate 
which  had  been  assigned  to  her  in  dowser, 
although  he  had  refused  to  bring  his  ad- 
vancements into  hotchpot,  in  order  to  par- 
ticipate in  the  previous  division  of  the 
estate,  which  was  not  embraced  in  the  as- 
signment to  the  widow.  It  is  true,  that  the 
question  decided  in  that  case  was  as  to  the 
right  of  the  advanced  thild  to  partici- 

242  pate    in    the  'distribution    of    slaves 
which  had  been  allotted  to  the  widow 
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for  her  life.  The  court  is  of  opinion  that 
the  principle  is  the  same  when  applied  to 
real  estate. 

In  this  case  there  were  twelve  children. 
And  by  the  decree  of  the  court  in  Ch.  S. 
Kirkwood  &  als.  v.  Lewis  Harvey's  heirs 
&  als. ,  one-third  of  the  slaves  and  one-third 
of  the  real  estate  were  allotted  to  the  widow 
for  life,  and  the  other  two-thirds  were  di- 
vided between  ten  of  the  children ;  the  re- 
maining two  being  unwilling  to  bring  in 
their  advancements,  did  not  participate  in 
that  division.  And  the  court  can  perceive 
no  reason  if,  after  the  death  of  the  widow, 
they  would  be  permitted  to  participate  in 
the  distribution  of  the  dower  slaves,  why 
they  should  not  be  allowed  to  participate 
also  in  the  division  of  the  dower  lands. 

But  it  is  contended  for  the  appellees,  that 
the  first  division  was  made  by  a  decree  of 
a  court  of  competent  jurisdiction,  inter  par- 
tes, the  appellants  being  parties,  who  hav- 
ing refused  to  bring  their  advancements 
into  hotchpot,  and  come  into  the  division 
and  distribution  of  the  property  then  divided 
and  distributed,  with  the  other  heirs,  it 
was  adjudged,  ordered  and  decreed,  that 
they  should  be  debarred  and  precluded  from 
participation  in  the  future  division  and  dis- 
tribution of  the  slaves  and  real  estate  which 
had  been  assigned  to  the  widow  for  life.  Is 
this  a  proper  interpretation  of  the  decree 
in  that  case?  Did  the  court  mean  to  ex- 
clude the  appellants  from  all  participation 
in  the  division  of  the  estate,  slaves  and 
land,  which  had  been  assigned  to  the  widow 
for  life,  and  which  was  not  intended  to  be 
divided  until  after  her  death,  if  they  failed 
or  refused  to  bring  their  advancements  into 
the  first  distribution  and  division,  or  only 
from  a  participation  in  any  part  of  the 
estate  then  divided?  As  was  said  in  Oliver 
&  Knight,  siipra,  in  relation  to  the  al- 
243  legations  of  ^the  bill  and  the  admis- 
sions of  the  answer  in  that  case,  so 
it  may  be  said  in  this  case,  that  the  terms 
of  the  decree  are  sufficiently  broad  to  em- 
brace the  property  reserved  for  future  divi- 
sion and  distribution,  as  well  as  that  which 
was  then  divided  and  distributed.  The 
language  of  the  decree  in  this  case  is  not 
broader  than  that  employed  in  the  bill  and 
answer  in  that  case ;  yet  the  court  held  in 
that  case,  that  looking  to  the  rights  of  the 
several  parties  and  to  the  objects  most  prob- 
ably contemplated  by  them,  the  allegations 
and  admissions  in  respect  to  Knight's  ad- 
vancements, and  his  choosing  not  to  bring 
the  same  into  distribution,  ought  to  be  con- 
strued as  referring  to  the  two-thirds  of  the 
surplus  then  to  be  distributed,  and  not  as 
extending  also  to  the  slaves  in  the  widow's 
share.  And  upon  the  same  principles  of 
construction  ought  not  the  terms  of  the 
decree  to  be  so  construed  in  this  case?  The 
rights  of  the  several  parties  were  the  same 
as  in  that  case ;  and  it  might  be  inferred 
from  so  much  of  the  record  as  is  before  us, 
that  the  objects  contemplated  by  them  were 
the  same.  The  decree  in  this  case  settles 
and  adjusts  the  rights  of  the  parties  sever- 
ally  in    the    two-thirds   of  the  estate  then 


divided,  and  in  that  only.  It  first  ascertains 
and  decrees  against  each  one  of  ten  of  the 
heirs  and  distributees,  the  amount  he  shall 
pay  for  owelty  of  partition  of  two-thiixis  of 
the  estate,  and  to  whom  it  shall  be  paid, 
and  directs  mutual  conveyances  to  be  made 
from  one  to  another  of  the  ten  heirs,  in  ac- 
cordance with  thfeir  several  rights,  as  ascer- 
tained by  the  decree.  And  as  to  the 
remaining  two  heirs,  who  refused  to  bring 
their  advancements  into  the  distribution 
and  division,  it  next  decides  upon  their 
rights,  and  declares  that  they  shall  have  no 
part  in  the  estate  thus  divided :  the  language 
is  broader,  **that  they  be  barred  and  pre- 
cluded from  participating  in  the  divi- 

244  si  on  *and  distribution  of  any  part  of 
the    estate    (it    may   be   construed  of 

that  estate)  of  said  intestate."  Ought  not 
this  language,  as  was  done  in  the  case 
above  cited,  be  construed  as  limited  to  the 
subject  of  the  suit,  as  adjudicating  and  de- 
termining the  rights  of  all  the  heirs,  as  to 
the  estate  then  divided? 

Such,  we  think,  is  the  proper  construction 
of  the  decree,  unless  the  record  shows  it 
was  not  only  the  object  of  the  suit  to  divide 
two-thirds  of  the  estate,  but  also  to  ascer- 
tain and  determine  what  were  the  several 
rights  of  the  parties  in  the  reversion. 
There  might  be  a  case  where  the  wants  and 
interests  of  the  unadvanced  children  might 
require,  that  they  should  make  sale  of  their 
interests  in  the  reversion,  and  which  might 
be  done  without  prejudice  to  the  rights  and 
interests  of  the  advanced  children,  but  which 
could  not  be  well  done  until  the  number  of 
shares  into  which  the  reversion  was  to  be- 
divided  was  ascertained  and  determined. 
And  in  Knight  &  wife  v.  Oliver,  Judge 
Daniel  intimates  an  opinion,  that  in  such 
a  state  of  things,  *'upon  a  bill  filed  con- 
taining the  proper  allep^^ations,  and  setting 
forth  distinctly  the  objects  of  the  suit,"  a 
court  of  equity  might  compel  *^an  advanced 
child  to  elect  whether  he  would  hold  on  to 
his  advancements,  or  bring  them  in  and 
claim  his  interest  in  the  reversion."  Such 
may  have  been  the  case  in  Kirkwood  &  als. 
V.  Lewis  Harvey's  heirs ;  and  if  it  was,  we 
could  hardly  give  the  foregoing  construction 
to  the  decree.  In  such  a  case,  it  would 
seem  to  have  been  the  purpose  of  the  decree 
to  ascertain  and  determine  that  two  of  the 
heirs  named  in  the  decree  were  not  entitled 
to  participate  in  the  distribution  and  divi- 
sion of  the  reversion ;  and  so  to  determine 
the  number  of  shares  into  which  it  was  to 
be  divided.  And  the  decree,  whether  right 
or   wrong,    would  be   binding  on  the 

245  *heirs  until  reversed;  and  could  not 
be  avoided  in  a  collateral  way. 

But  only  a  small  part  of  the  record  of  that 
suit  is  before  us.  The  whole  record  ought 
to  have  been  made  a  part  of  this.  And,  in 
the  absence  of  the  bill  and  answer  espe- 
cially, we  could  not  say  what  was  the  object 
of  the  suit,  if  any,  other  than  the  division 
of  that  part  of  the  estate  which  was  ready 
for  division.  We  cannot  say  that  the  case 
presented  by  the  bill  was  such  as  to  require 
a  decree  to  settle   and    adjust   the  rights  of 
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the    several    parties   in   the  reversion,  and 
that  such  object  was  distinctly  set  forth. 

The  question,  whether  the  appellant, 
David  Persinger,  has  a  right  to  join  in  this 
suit,  depend  upon  the  decision  of  the  cause 
upon  the  merits.  His  wife,  having  survived 
her  mother,  the  doweress,  if  she  was  en- 
titled to  a  share  of  the  reversion,  which 
she  would  be,  unless  her  right  was  divested 
by  the  decree  aforesaid,  would  be  immedi- 
ately invested  with  the  right  of  possession ; 
and  the  possession  of  any  one  of  the  co- 
parceners was  her  possession,  and  her  hus- 
band was  immediately  invested  with  a  life 
estate  by  the  curtesy.  Poindexter  &  wife 
V.  Jeffries,  IS  Gratt.  363. 

The  court  is  also  of  opinion  that  the  right 
of  the  plaintiffs  to  sue  is  not  barred  by  the 
statute  of  limitations. 

For  the  foregoing  reasons,  the  court  is 
of  opinion  to  reverse  the  decree,  of  the  Cir- 
cuit court,  with  costs,  and  to  remand  the 
cause  for  further  proceedings  to  be  had 
therein  in  conformity  with  this  opinion; 
and  that  either  party  be  allowed  to  offer  in 
evidence  the  full  record  in  the  case  of 
Charles  S.  Kirk  wood  &  als.  v.  I^ewis  Har- 
vey's heirs  &  als. 

Decree  reversed. 
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I.   Equity   Practice— Hearioff   on  BUI  and  Answer.— 

Wlien  a  case  in  equity  comes  on  to  be  heard  upon 
the  bill,  the  answers  and  exhibits,  without  replica- 
tion to  the  answers,  the  allegations  of  fact,  and 
denials  of  the  answers,  must  be  admitted  to  be 
true.  If  the  answer  clearly  and  uneqaivocally 
deny  those  allefirations  in  the  bill,  upon  which  alone 
it  can  be  sustained,  or  if  the  answer  set  up  suffi- 
cient new  matter  in  avoidance  of  those  aUefiratlons< 
in  either  case  the  bill  should  be  dismissed.  But 
the  facts  constituting  the  equity  should  be  plainly 
denied  or  clearly  avoided.  There  should  be  no 
fact  admitted  by  the  answer  inconsistent  with 
defendant's  denial,  no  equivocal  denial,  no  doubt- 
ful avoidance. 

a.  Same— Case  at  Bar.— A  case  in  which  the  denials 
and  allefirations  of  the  answers,  though  there  was 
no  replication  to  them,  were  held  not  sufficient  to 
defeat  the  plaintiff's  claim. 

3.  Pldtidartos— Liability  of  Pnrchaser  from.*— The  con- 
version into  money  by  a  trustee,  of  well  secured 

*Plduclarlee— Liability  of  Pnrchaser  from.— See  Jones 
v.  Clark,  26  Gratt  642,  for  an  exhaustive  discussion 
of  the  liability  of  a  purchaser  of  the  trust  fund  from 
a  fiduciary  in  all  its  different  aspects.  See  also, 
ntterback  v.  Ck^operi  28  Oratt.  283,  287;  Brocken- 
brouffh  V.  Turner,  78  Va.  448.  The  principal  case  is 
disUuffuished  in  Mills  v.  Mills,  28  Oratt  442.  In  regard 
to  payments  to  a  fiduciary  in  confederate  money, 
see  Patteson  v.  Bondurant,  ac  Oratt  94. 

Equity  Practice— Hearing  on  BUI  and  Answer.— See 
monofirraphicfM>/«on  "Answers'*  appended  to  Tate  v. 
Vance,  27  Oratt  671.  See  also,  Si  mmons  v.  Simmons, 
S3  Gratt.  451,  and  noU\  Simpson  v.  Edmiston,  23  W. 
Va.  681:  Atkinson  v.  Beckett  34  W.  Va.  564, 12  S.  E. 
Rep.  717. 


bonds  beloufirinff  to  a  trust  fund,  by  a  sale  thereof, 
at  a  larsre  sacrifice,  to  a  purchaser  with  full  notice 
of  the  trust  constitutes  such  an  improper  dealiuff 
with  and  devastavit  of  the  trust  subject  as  will 
render  both  trustee  and  purchaser  prima  facu  re- 
sponsible therefor.  And  it  will  be  for  them  to  show 
that  the  necessities  of  the  trust  required  the 
sacrifice. 

4.  Bqulty  Practice— Sufficiency  of  Allegation  in  An- 
swer.—in  such  a  case  it  is  not  sufficient,  though 
the  answer  is  not  replied  to.  for  the  purchaser  to 
say  that  the  trustee  informed  him  that  he  needed 
the  money  to  meet  debts  contracted  for  his  C9atui$ 
Que  trutt,  and  from  all  the  information  he  had  he 
was  led  to  the  belief  that  the  trustee  wanted  the 
funds  for  proper  purposes. 

5.  5ame— 5ame— 5ettlement  of  Trustee's  Accounts.— 
And  in  such  a  case,  thousrb  there  is  no  replication 
to  the  answer,  it  is  not  sufficient  for  the  trustee  to 
say  that  the  necessities  of  the  ceatuU  oue  truet 
required  a  sale  of  the  trust  fund,  and  that  he  had 
properly  applied  the  proceeds  thereof  to  their 
uses,  without  showing  how  they  were  applied,  and 
without  showing  or  alleging  that  he  had  ever  kept 
or    settled    an    account  of  his  transactions    as 

trustee. 
247    •^-  Same— Appeal.— Bill  by  a  plaintiff  claiming 

to  be  a  creditor  of  a  trust  fund  against  the 
trustee,  ceatuis  (tue  trust  and  purchaser  from  the 
trustee  of  a  part  of  the  trust  fund  consisting  of 
bonds  well  secured.  Upon  the  hearing  in  the  court 
below  upon  the  bill,  answers  and  exhibits,  without 
replications  to  the  answers,  the  bill  is  dismissed: 
but  on  appeal,  the  appellate  court  holds  that  the 
answers  do  not  make  out  a  good  defense.  The 
court  will  send  the  case  back,  to  allow  the  trustee 
and  purchaser  to  show,  if  they  can,  that  the  sale 
was  a  proper  one  to  be  made,  and  with  instructions 
for  an  account  of  the  trust  fund,  and  to  ascertain 
clearly  the  condition  and  value  of  the  fund  and 
the  necessities  of  the  cestuis  que  trust. 

7.  Same— Same— Jurisdictional  Amount.*— In  a  suit  by 
C  against  the  trustee,  cestuis  que  trust  and  a  pur- 
chaser, to  subject  a  trust  fund  to  the  payment  of 
his  debt  M  files  an  answer  claiming  to  be  a  creditor 
of  the  trust  for  a  debt  of  $202.80.  The  bill  is  dis- 
missed in  the  court  below,  and  C  and  M  obtain  an 
appeal.  Though  the  decree  is  reversed  as  to  C,  the 
appeal  of  M  will  be  dismissed  as  improvidently 
awarded;  and  also  because  no  such  case  is  made 
in  the  pleadings  as  to  entitle  him  to  a  decree 
against  his  co-defendants,  or  any  of  them. 

In  March  1869  Charles  Lr.  Cocke  instituted 
his  suit  in  equity  in  the  Circuit  court  of 
Washington  county,  against  William  S. 
Minor,  trustee  of  his  wife  I#ucy  M.  Minor 
and  their  children,  C.  Derrick  and  E.  R. 
Lancaster ;  and  in  his  bill  he  set  out  that 
William  A.  Minor  had,  on  the  12th  of  Feb- 
ruary 1851,  conveyed  to  William  S.  Minor 
certain  bonds,  choses  in  action,  a  negro 
woman,  a  horse,  and  $1,100  in  money,  for 
the  support  of  said  Lucy  M.  Minor  during 
her  life,  and  for  the  support  and  mainte- 
nance of  their  children ;  and  authorized  him 
to  collect  the  said  debts,  and  to  invest  the 
proceeds,  as  well  as   the   money,  in  land  or 


^Appellate  Jurisdiction— Amount  Involved.— As  to  the 

jurisdictional  amount  required  in  appellate  proceed- 
ings, see  Umbarger  v.  Watts,  25  Gratt  107,  and  note. 
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other  property.  That,  pursuant  to  the  pro- 
visions of  the  trust,  said  William  S.  Minor, 
as  trustee,  purchased  certain  lots  in  the 
town  of  Goodson.  That  he  afterwards  on 
the  15th  of  November  1867,  conveyed  said 
lots  to  Edwin  R.  I^ancaster,  reserving  the 
vendor's  lien   thereon,  for  the  sum  of 

248  $3,900,    part    of    which   was  *paid  in 
cash,  and  for   the   balance  Lancaster 

executed  his  notes  to  said  Minor  as  trustee. 
That  Minor  had  sold  a  part  of  these  notes 
to  C.  Derrick  at  a  great  discount,  the  said 
Derrick  well  knowing  that  the  said  Minor 
was  not  at  the  time,  and  never  was,  before 
or  since,  the  owner  of  the  said  notes  indi- 
vidually, but  only  as  trustee  as  aforesaid. 
That  Minor  was  guilty  of  a  breach  of  trust  in 
so  disposing  of  the  said  notes,  in  which 
breach  of  trust  Derrick  was  particeps 
criminis.  That  at  the  November  term 
of  the  County  court  of  Washington,  plain- 
tiff recovered  a  judgment  against  said 
Minor,  as  trustee,  for  $423.92,  with  in- 
terest from  the  6th  of  June  1867,  and  his 
costs,  in  an  action  of  debt  upon  a  note, 
the  consideration  of  which  was  the  board 
and  tuition  of  three  of  the  said  children ; 
upon  which  judgment  an  execution  had 
been  issued  and  returned  **no  property 
found.*'  He  claims  that  he  is  entitled  to 
subject  the  trust  property ;  and,  making  the 
persons  before  mentioned  parties,  three  of 
whom  were  minors,  he  prays  that  the  prop- 
erty aforesaid  might  be  sold,  and  the  sur- 
plus, if  any,  after  discharging  the  lien 
thereon,  applied  to  the  payment  of  his  debt; 
and  if  there  be  no  surplus,  that  the  notes 
sold  to  the  said  Derrick  be  so  applied ;  and 
that  he  be  compelled  to  produce  the  said 
notes  and  disclose  at  what  discount  he 
bought  them ;  and  for  general  relief. 

Minor  and  Derrick  answered  the  bill. 
Minor  admits  the  deed  of  trust.  He  claims 
that  under  the  deed  he  was  fully  authorized 
to  sell  the  trust  property  and  reinvest  the 
proceeds  of  such  sale,  and  to  apply  the  prop- 
erty or  the  proceeds  of  the  sale  of  it,  or  any 
part  of  it,  to  the  purpose  of  the  trust  men- 
tioned in  the  deed,  in  such  manner  and  at 
such  times  as  he  might  deem  most  prudent. 
And  he  claims  that  he  did  not  exceed  the 
power  conferred   upon    him   when  he 

249  made  *the  sale  and  transfer  to  C.  Der- 
rick of  the  notes  of  Edwin  C.  I^ancas- 

ter;  and  he  denies  that  he  committed  any 
breach  of  trust  in  making  the  sale  and  trans- 
fer. He  says  he  did  not  sell  the  lots  in  Good- 
son  until  he  was  forced  to  do  so  by  the  urgent 
wants  of  his  family  (the  cestuis  que  trust 
in  the  trust  deed)  forth*  common  comforts ; 
nay,  many  even  of  the  necessaries  of  life. 
That  ten  days  after  Lrancaster  executed  his 
notes,  the  one  due  January  1st,  1869,  was 
assigned  to  W.  D.  Minor,  as  shown  by  the 
assignment  on  the  note;  and  the  assign- 
ment was  made  for  the  proper  purposes  of 
the  trust,  and  the  proceeds  were  properly 
applied  by  respondent  as  trustee.  Before 
the  2d  of  April,  1868,  respondent  proposed 
to  the  plaintiff  to  pay  to  him  the  note  due 
January  the  1st,  1871,  in  liquidation  of  his 
debt,    for    the    recovery   of  which  this  suit 


was  brought ;  but  plaintiff  declined  to  take 
it ;  and  soon  thereafter  it  was  applied  to  the 
payment  or  securing  another  debt  due  from 
respondent  as  trustee.  By  these  and  other 
transactions,  it  happened  that  not  more 
than  one  of  the  notes  of  I^ancaster,  which 
respondent  sold  to  Derrick,  was  under  con- 
trol of  respondent  at  the  date  of  the  sale. 
Derrick  insisted  he  should  have  all  the 
bonds;  and  respondent  procured  from  him 
sufficient  funds  to  recover  all  the  bonds  due 
from  Lancaster,  and  then  sold  them  all  to 
Derrick.  Lancaster  had  at  the  time  of  the 
sale  to  Derrick  failed  to  pay  one  of  the 
bonds  then  matured,  his  credit  was  gone, 
or  at  least  much  impaired,  money  was  very 
hard  to  procure  on  any  reasonable  terms, 
and  respondent's  family  were  so  situated 
as  to  require  money  for  their  support  and 
maintenance.  Under  these  circumstances 
respondent  availed  himself  of  the  best 
means  at  h&nd,  and  disposed  of  Lancaster's 
bonds  at  a  discount  not  greater,  as  respond- 
ent believes,  than  was  often  and  will- 

250  ingly    allowed  *by   business    men    in 
their  transactions.     Respondent  fully 

intended  to  pay  the  debt  which  he  owed 
complainant  with  the  funds  derived  from 
the  sale  to  Derrick ;  but  he  found  that  the 
funds  were  so  far  beyond  his  control  that 
he  could  not  carry  out  his  intention.  Before 
the  plaintiff  had  obtained  a  judgment 
against  him,  respondent  had  paid  out  for 
the  purposes  of  the  trust  deed,  largely  more 
than  the  whole  property  conveyed  by  the 
trust  deed.  He  had,  besides,  lost  over  $3,000 
of  the  trust  fund  by  the  emancipation  of 
slaves,  and  several  thousand  dollars  in  per- 
sonal property  in  which  the  trust  funds  had 
been  invested;  this  last  loss  having  been 
caused  by  a  raid  of  the  Federal  troops  dur- 
ing the  war.  The  whole  of  the  trust  prop- 
erty had  passed  from  his  hands  before 
plaintiff's  judgment  was  obtained;  and 
therefore  it  was  no  lien  upon  any  of  the 
property  granted  in  the  trust  deed. 

Derrick,  in  his  answer,  admits  that  Minor 
did  sell  to  him  three  notes  of  Lancaster, 
one  for  $400,  due  January  16th,  1869,  one 
for  $1,000  due  January  15th,  1870,  and  one 
for  $1,000,  due  January  ISth,  1871,  all  dated 
the  15th  of  November,  1867,  and  bearing 
interest  from  the  date.  That  these  notes 
were  executed  to  W.  S.  Minor,  trustee  for 
Lucy  M.  Minor  and  others,  and  were  sold 
by  said  Minor  to  respondent  on  the  15th  of 
July,  1868,  for  $1,941.61.  That  when  Minor 
proposed  to  respondent  to  sell  him  these 
notes,  he  stated  that  he  wished  to  procure 
the  money  for  the  purpose  of  discharging 
some  debts  due  from  him  as  trustee,  for 
the  education  and  support  and  maintenance 
of  his  children,  provided  for  in  the  trust 
deed  mentioned  in  the  bill.  He  particularly 
mentioned  a  debt  due  R.  H.  Rawlings,  the 
principal  of  an  academy  in  Abingdon. 
This    debt   was  $369.75,  and  was  paid 

251  by  respondent  to  *Rawlings  out  of  the 
sum   of   $1,941.61,    above    mentioned. 

All  the  information  respondent  had  led  to 
the  belief  that  Minor  wanted  the  funds  for 
proper   purposes,    and    seeing  that  by   the 
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terms  of  the  trust  deed,  he  had  full  power 
to  make  any  disposition  by  sale  or  otherwise 
of  these  notes,  so  that  he  applied  the  money 
properlj',  respondent  did  not  hesitate  to 
make  the  trade  with  him.  He  insists  that 
if  there  was  any  breach  of  trust  on  the  part 
of  Minor,  it  was  committed  after  the  money 
came  to  his  hands,  and  not  before;  and 
respondent  was  not  bound  to  see  to  the  ap- 
plication of  the  purchase  money.  He  does 
not  know  how  Minor  applied  the  money 
after  he  obtained  it,  except  the  said  sum  of 
$369.75  paid  to  Rawlings.  He  knows  that 
amount  was  properly  applied,  and  has  no 
reason  to  believe  that  the  remaining  portion 
was  not  so  applied  by  Minor. 

It  does  not  appear  that  there  was  any 
replication  to  the  answers. 

The  infants  answered  by  their  guardian 
ad  litem. 

The  only  evidence  in  the  cause  is  the  deed 
of  trust  from  William  A.  Minor  to  William 
S.  Minor;  the  deed  from  the  latter  to  L/an- 
caster  for  the  Goodson  lots,  and  copies  of 
the  judgment  of  the  plaintiff,  and  the  bonds. 
The  bond  on  which  the  plaintiff's  judgment 
was  obtained  is  the  bond  of  William  S. 
Minor,  by  which  he  on  demand  promises  to 
pay  to  Charles  Iv.  Cocke  $423.92  for  the 
board  and  tuition  of  my  daughters  LK>uisa, 
Henrietta  and  Matilda  Minor,  at  Hollins 
Institute,  for  the  session  ending  this  day, 
and  it  is  dated  Botetourt  Springs,  June  6th, 
1867. 

Whilst  the  cause  was  pending,  J.  D. 
Mador,  without,  so  far  as  the  record  shows, 
having  been  made  a  party,  filed  his  answer, 
claiming    to   be    a   creditor    by    judgment 

against  William  8.  Minor,  as  trustee, 
252      for  *$262.80,  and  claiming  a  lien  upon 

the  trust  property. 

It  appears  also,  that  in  a  suit  in  the  same 
court  of  Robertson  for,  &c.,  against  I^an- 
caster,  the  lots  conveyed  by  Minor  to  Iran- 
caster  had  been  sold.  And  the  two  causes 
were  brought  on  to  be  heard  together  on 
the  15th  of  April,  1871,  when  the  court  held 
that  Robertson  for,  &c.,  and  Derrick,  were 
entitled  ratably  to  payment  of  said  notes 
out  of  the  proceeds  of  the  sale  of  lots  sold 
under  a  decree  in  the  first  case,  free  from 
the  claim  asserted  by  the  plaintiff,  Charles 
Lr.  Cocke,  and  of  J.  D.  Mador  in  the  last 
case.  And  it  appearing  that  there  would 
be  no  surplus  arising  from  the  said  sale, 
after  payment  of  the  notes  due  to  said  Rob- 
ertson and  Derrick,  the  bill  of  Cocke  was 
dismissed  with  costs.  And,  thereupon, 
Cocke  and  Mador  applied  to  this  court  for 
an  appeal  from  the  decree;  which  was 
allowed. 

Daniel,  Trigg  and  F.  Johnston,  for  the 
appellants. 

Gilmore,  for  the  appellees. 

BOULDIN,  J.  This  is  a  case  in  which 
there  was  an  effort  in  the  court  below,  by  a 
party  claiming  to  be  a  judgment  creditor  of 
a  trustee  or  trust  fund,  to  charge  his  debt 
on  the  trust  fund  in  the  hands  of  the  trustee. 


and  of  an  assignee  of  the  fund  with  notice 
of  the  trust.  The  case  was  heard  on  the 
bill,  answers  and  exhibits,  without  replica- 
tion to  the  answers,  and  without  examina- 
tion of  witnesses;  and  the  main  question 
before  us  isi  **What  was  the  effect  of  the 
answers?'* 

There  can,  I  think,  be  no  doubt  about  the 
general  rule  under  such  circumstances. 
The  allegations  of  fact,  and  denials  of  the 
answer  distinctly  made,  must  be  admitted 
to  be  true.  **If  the  answer  clearly  and  un- 
equivocally dexiy  those   allegations  in 

253  the   bill  upon  ^which  alone  it  can  be 
sustained,    or    if  the   answer   set   up 

sufficient  new  matter  in  avoidance  of  those 
allegations,  in  either  case  the  bill  should  be 
dismissed."  But  to  invoke  the  rule  suc- 
cessfully, the  facts  constituting  the  equity 
should  be  plainly  denied  or  clearly  avoided. 
There  should  be  no  fact  admitted  by  the 
answer  inconsistent  with  defendant's  de- 
nial; no  equivocal  denial,  no  doubtful 
avoidance. 

My  opinion  is,  that  the  answers  in  this 
case  do  not  come  up  to  this  standard.  The 
bill,  as  we  have  said,  seeks  to  set  up  a  claim 
by  judgment  against  a  trust  fund,  and 
charges  an  improper  dealing  with  that 
fund  by  the  trustee.  Minor,  and  his  co-de- 
fendant. Derrick,  by  which  the  latter,  with 
full  notice  of  the  trust,  was  allowed  to  pur- 
chase the  entire  trust  fund  remaining  in 
the  hands  of  the  trustee,  consisting  of  in- 
terest bearing  bonds,  well  secured  on  real 
estate ;  and  the  defendants  are  called  on  to 
disclose  the  discount  at  which  the  bonds 
were  sold. 

The  answer  of  the  trustee.  Minor,  admits 
in  substance,  if  not  in  express  terms,  the 
character  of  the  plaintiff's  claim;  that  it 
was  a  claim  upon  the  trust  fund,  and  that 
he  had  expected  to  pay  it  out  of  that  fund. 
Derrick,  the  assignee,  does  not  deny,  but 
impliedly  admits,  that  it  was  such  claim ; 
both  admit  the  sale  of  the  bonds  by  the 
trustee  to  Derrick,  and  Derrick  admits,  as 
the  bonds  themselves  would  show,  without 
such  admission,  full  notice  of  the  trust; 
and  that  on  the  15th  July,  1868,  he  purchased 
of  the  trustee  bonds  belonging  to  the  trust 
fund,  amounting  to  $2,400  of  principal, 
bearing  interest  from  the  15th  of  November, 
1867,  for  the  sum  of  $1,941,  being  at  a  dis- 
count of  $555  on  principal  and  interest  to 
the  date  of  assignment,  or,  rather,  more 
than  twenty  per  cent. 

To  avoid  the  effect   of  these  admis- 

254  sions,    the    trustee    *in    his    answer 
merely    says,    in   substance,   that  the 

necessities  of  the  family  required  a  sale  of 
the  trust  fund,  and  that  he  had  properly 
applied  the  proceeds  thereof  to  the  uses  of 
the  family,  without  showing  how  they  were 
applied,  and  without  showing  or  even  al- 
leging that  he  had  ever  kept  or  settled  an 
account  of  his  transactions  as  trustee ;  and 
Derrick  in  his  answer  merely  says,  in  a 
very  general  way,  that  Minor,  the  trustee, 
had  told  him  that  he  needed  the  money  to 
meet  debts  contracted  for  his  cestuis  que 
trust;  and   from    ^*all   the  information   re- 
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spondent  had,  he  was  led  to  the  belief "  that 
Minor  wanted  the  funds  for  proper  purposes. 

I  am  of  opinion  that  such  vague  and  gen- 
eral allegations,  especially  when  the  rights 
and  interest  of  minors,  who  have  claimed 
the  protection  of  the  court,  are  concerned, 
do  not  constitute  a  sufficient  avoidance  of 
the  distinct  and  damaging  admissions  of 
the  answers.  The  answers  admit  facts 
which  constitute  a  prima  facie  devastavit 
by  Minor,  with  the  aid  and  concurrence  of 
Derrick ;  and  they  are  not  avoided. 

That  the  conversion  into  money  by  a 
trustee  of  well  secured  bonds  belonging  to 
a  trust  fund,  by  a  sale  thereof  at  a  large 
sacrifice  to  a  purchaser,  with  full  notice  of 
the  trust,  does  constitute  such  an  improper 
dealing  with,  and  devastavit  of,  the  trust 
subject  as  will  render  both  trustee  and  pur- 
chaser prima  facie  responsible  therefor,  is 
a  proposition  about  which,  at  this  day, 
there  can  be  no  doubt.  It  was  so  held  in 
Fisher  v.  Bassett  Ac,  9  I^eigh  119,  by  all 
the  judges  sitting  (absent  Brooke  and 
Brockenbrough).  The  reporter's  syllabus 
correctly  states  the  decision  on  this  point 
as  follows:  ^*An  administrator  takes  a  bond 
to  himself  individually  for  a  debt  due  to  his 
testator's  estate,  payable  at  a  distant  day, 
and  then  sells  this  bond  at  a  discount 
255  *of  twenty-five  per  cent,  to  an  as- 
sigtiee,  who  knows  that  the  consider- 
ation of  the  bond  was  a  debt  due  to  the 
intestate's  estate ;  but  is  informed,  and  so 
informed  as  to  justify  him  in  believing, 
that  the  administrator  has  acquired  the  full 
property  in  the  bond  in  his  own  right — Held : 
This  is  such  dealing  with  the  assets  of  the 
intestate's  estate;  such  a  concurrence  of 
the  assignee  with  the  administrator  in  his 
appropriation  of  the  assets  to  his  own  use, 
as  to  throw  the  burden  of  proof  of  the  fair- 
ness of  the  administrator's  conduct  on  the 
assignee ;  and  if  the  administrator  had  not 
purchased  the  claim  from  the  next  of  kin, 
or  had  not  made  such  advances  as  to  justify 
him  in  appropriating  it  to  himself,  the  as- 
signee cannot  in  equity  avail  himself  of  the 
transfer."  Judge  Tucker,  at  p.  137,  says, 
**I  am  clearly  of  opinion  that  unless  Fisher 
could  show  that  Scott  had  fairly  become  the 
purchaser  of  the  debt  due  to  Robinson's 
estate,  or  was  in  advance  to  that  estate  to 
the  amount  of  the  debt,  the  transfer  was 
such  a  dealing  with  the  assets  as  to  render 
the  transfer  void.  The  sale  of  the  bond  at 
so  large  a  discount  was  itself  a  prima  facie 
devastavit,  and  the  burden  of  proof  is  upon 
Scott  or  Fisher  that  the  necessities  of  the 
estate,  and  not  those  of  the  administrator, 
required  the  sacrifice." 

Parker,  J.,  at  p.  139  Ibid,  says:  '*If  the 
necessities  of  the  estate  did  not  require  a 
sale  of  the  bonds  at  so  large  a  discount,  it 
was  a  devastavit  in  Scott  to  sell  to  Fisher. 
When  Fisher  bought  the  bonds  for  so  much 
less  than  their  real  value,  under  the  cir- 
cumstances existing  in  this  case,  he  took 
upon  himself  the  risk  of  showing  either 
that  Scott  was  the  real  owner  of  them,  or 
that  the  necessities  of  the  estate  justified 
the   sacrifice."    The    learned   judge  was  of 


opinion,   however,    **that   Fisher  should  be 
allowed     to     show     that     Scott    had 

256  *a  right  to  transfer  the  bopds  by  a 
settlement  of  the  accounts  of  the  lat- 
ter;" and  Judge  Cabell  concurred  with 
Judge  Parker  on  this  point.  The  decree, 
which  was  against  Fisher  in  the  court  be- 
low, was  reversed,  and  the  cause  sent  back 
for  a  settlement  of  Scott's  account. 

It  will  be  observed  that  it  was  held  in  the 
case  of  Fisher  v.  Bassett  Ac.  not  to  be 
enough  to  discharge  Fisher  that  he  should 
have  been  informed,  and  so  informed  as  to 
justify  him  in  believing  that  Scott  had  the 
right  to  transfer  the  bonds.  Whilst  such 
belief,  honestly  entertained  on  sufficient 
grounds,  would  acquit  him  of  intentional 
wrong  in  acquiring  the  bonds,  it  constituted 
no  defense  to  the  claims  of  those  entitled  to 
receive  or  charge  the  fund.  At  his  own 
peril  he  was  bound  to  know  that  the  fact 
existed  which  he  believed  to  exist,  and  to 
show  it.  The  onus  was  on  him.  These 
principles  are  clearly  announced  in  Fisher 
v.  Bassett  &c.,  and  have  been  distinctly 
approved  and  reaffirmed  in  the  subsequent 
case  of  Pinckard  v.  Woods  &c.,  8  Gratt  140, 
and  in  other  cases  cited  by  appellant's 
counsel. 

Pinckard  v.  Wood  Ac,  was  a  case  in  which 
the  appellant  purchased  bonds  from  an  ad- 
ministrator at  a  discount  of  eighteen  to 
twenty  per  cent,  which  were  payable  to  the 
administrator  in  his  character  as  adminis- 
trator; and  will  be  found  to  be  directly  in 
point. 

Judge  Baldwin  delivering  the  opinion  of 
the  court,  at  pp.  144-'5,  says  of  the  admin- 
istrator: ^*If  he  sells  such  debts  at  a  price 
below  their  value,  he  thereby  commits  a 
devastavit,  unless  he  makes  it  appear  that 
such  sale  was  manifestly  required  by  the  in- 
terests of  the  estate :  And  this  he  can  never 
do  without  showing,  in  the  first  place,  that 
the  proceeds  thereof  have  been  applied 

257  to  the  purposes  of  the  *estate."     And 
on  p.  145,  speaking  of  the  purchase  by 

the  appellant,  of  the  bonds  at  the  discount 
mentioned,  he  says:  **From  the  profit  he 
was  thus  allowed  to  m^ike,  he  had  a  good 
reason  to  believe  that  the  administrator  was 
selling  them  for  his  own  individual  uses; 
a  fact  which  the  result  and  the  condition  of 
the  estate  have  abundantly  shown.  Under 
such  circumstances,  it  was  incumbent  on  the 
appellant  to  stay  his  hand  until  he  should 
ascertain,  by  the  requisite  inquiries,  that 
the  sale  was  to  be  made  for  the  purposes  of 
the  estate,  and  the  sacrifice  to  be  incurred 
was  indispensably  necessary  to  prevent 
some  greater  sacrifice." 

Nothing  of  this  is  made  to  appear  either 
by  the  answer  of  Minor  the  trustee  or  of 
Derrick  the  purchaser.  The  trustee  does 
not  allege  that  he  had  ever  settled,  or  even 
kept  an  account  of  his  transactions  as  trus- 
tee, so  as  to  enable  him  to  state,  with  any 
approximation  to  accuracy,  the  condition 
of  the  trust  fund;  but  he  contents  himself 
with  alleging,  in  the  most  general  and  un- 
satisfactory terms,  that  the  necessities  of 
his    family   required   the  sale  of  the  bonds, 


374 


26  QRATT. 


Cocks  &  ai,.  v.  Minor  &  ai<s. 


258,  269,  260 


and  that  the  discount  allowed  was  not 
greater,  **as  respondent  believes,  than  was 
often  and  willingly  allowed  by  business 
men  in  their  transactions."  He  docs  not 
aver,  as  a  fact  within  his  knowledge,  that 
such  discount  was  often  allowed  in  business 
transactions,  nor  does  he  even  say  that  he 
had  been  so  informed.  He  states  his  belief 
only;  and  does  not  pretend  that  he  had  ex- 
amined into  the  matter  at  all ;  or  that  he 
had  endeavored  and  failed  to  do  better,  and 
was  therefore  compelled  to  make  the  sacri- 
fice. Nor  does  his  co-defendant  Derrick  in 
his  answer  make  any  distinct  allegation  of 
fact  upon  which  it  was  necessary  to  take 
issue.  He  does  not  aver  that  he  had  made 
inquiry,  diligent  or  otherwise,  as  to  the 
condition  of  the  trust  fund,  or  the  state 

258  of  Minor's  account  as  trustee.  ^Had 
he  done  so,  he  would,  in  all  probabil- 
ity, have  found  that  Minor  had  settled  no 
account,  and  was  therefore  in  no  condition 
to  make  the  sale.  He  is  content  to  say,  in 
substance,  that  Minor  told  him  that  he 
needed  the  money  to  discharge  oblig'ations 
incurred  for  the  family,  and  that  ^''all  the 
information  that  respondent  had  led  him  to 
the  belief,  that  Minor  wanted  the  fund  for 
proper  purposes;  and  seeing  that  by  the 
terms  of  the  trust  deed  aforementioned,  the 
said  Minor  was  vested  with  full  power  to 
make  any  disposition  by  sale  or  otherwise 
of  these  notes,  so  that  he  applied  the 
money  properly,  your  respondent  did  not 
hesitate  to  make  the  trade  with  him." 

Here  there  is  no  averment  of  matter  of 
fact  on  which  issue  should  be  taken,  but 
merely  an  allegation  on  the  part  of  Derrick, 
that  from  such  information  as  he  had,  he 
believed  Minor  wanted  the  money  for  proper 
purposes,  without  stating  what  that  infor- 
mation was,  or,  indeed,  that  he  had  any, 
except  from  Minor  himself.  Admit  it  all 
to  be  true,  and  admitting  further,  what 
is  neither  shown  nor  even  alleged,  that  his 
information  was  of  such  character  as  to 
justify  the  belief  arrived  at,  still,  under  the 
principles  established  in  the  cases  referred 
to,  that  belief,  however  it  might  acquit 
him  morally,  would  not  be  enough  to  dis- 
charge him  from  legal  responsibility.  He 
was  acting  at  his  own  risk,  and  would  be 
bound  to  show  that  what  he  thus  believed 
was  in  fact  true.  Vague  impressions  of  that 
character  cannot  be  received  as  a  ground 
on  which  the  rights  of  others  are  to  be  bar- 
tered away. 

As  to  the  general  power  of  the  trustee, 
claimed  for  him  under  the  deed,  to  dispose 
of  the  trust  subject  at  his  discretion,  it  is 
enough  to  say,  that  whether  such  power 
exist  or  not,  is  not  matter  of  fact  but  of 
law,  to  be  determined  by  the  court  on 

259  the  face  of  the  deed ;  *and  a  denial  of 
the  power,  by   replication   to   the  an- 
swer, was  wholly  unnecessary. 

I  am  clearly  of  opinion,  therefore,  that 
the  failure  of  the  appellant,  Cocke,  to  reply 
g-enerally  or  otherwise  to  the  answers,  does 
not,  un(fer  the  circumstances  of  this  case, 
relieve  the  trustee  and  the  assignee,  Derrick, 


from  the  burden  of  showing  the  bona  fides 
of  the  transaction,  and  the  right  of  Minor 
to  transfer  the  bonds  at  the  ruinous  sacri- 
fice disclosed  by  Derrick. 

This  has  not  been  shown ;  but  as  the  right 
to  make  the  transfer  might  possibly  be  es- 
tablished by  a  full  disclosure  of  all  the  cir- 
cumstances, and  a  proper  settlement  of  the 
trustee's  account,  as  was  ordered  in  Fisher 
V.  Bassett,  &c.,  my  opinion  is,  that  it  was 
error  in  the  court  below  to  dispose  finally 
of  the  case  without  ordering  such  account, 
and  ascertaining  clearly  the  condition  and 
value  of  the  trust  fund,  and  the  necessities 
of  the  cestui s  que  trust. 

If  the  claim  of  the  appellant,  Cocke, 
should,  on  such  inquiry,  be  found  to  be 
properly  charg-eable  on  the  trust  fund,  and 
on  a  proper  settlement  of  the  trustee's  ac- 
count there  should  be  found  in  his  hands, 
or  in  the  hands  of  the  defendant.  Derrick, 
a  balance,  properly  applicable  on  the  prin- 
ciples above  declared,  to  appellant's  claim, 
the  same  should  be  so  applied. 

But  as  a  question  has  arisen  whether  the 
claim  of  said  appellant  is  not  in  law  and 
fact  a  claim  against  Minor,  the  trustee,  in- 
dividually, and  not  against  the  trust  fund, 
I  am  further  of  opinion,  without  deciding 
at  this  time,  whether  it  does  or  does  not 
sufficiently  appear  on  the  pleadings  and  the 
face  of  the  judgment  that  the  claim  is 
against  the  trust  fund,  that  a  further  in- 
quiry should  be  directed  to  ascertain  upon 
what  contract  and  on  whose  credit  the 
debt  to  the  appellant,  Cocke,  was  con- 
tracted; and  whether  in  taking  the 
260  *bond  on  which  the  appellant's  judg- 
ment was  obtained.  Minor,  individu- 
ally, or  the  trust  fund,  was  looked  to  for 
payment.  Should  the  appellant's  claim  be 
found  on  such  inquiry  to  be  due  from  Minor, 
individually,  and  not  from  the  trust  fund, 
then  his  bill  must  be  dismissed  with  costs, 
but  without  prejudice  to  the  right  of  cestuis 
que  trust  to  impeach  the  transactions  be- 
tween Minor  and  Derrick  by  cross-bill  in 
the  suit  or  otherwise. 

If,  on  the  other  hand,  the  debt  should 
appear  to  be  a  proper  charge  on  the  trust 
fund,  then  the  same  should  be  dealt  with 
as  above  declared.  Without  deciding  at  this 
time  whether  under  the  deed  of  trust,  in 
the  pi'oceedings  mentioned,  the  trustee  had 
power,  without  authority  from  a  court  of 
equity,  to  dispose  of  any  portion  of  the 
principal  or  corpus  of  the  trust  subject,  I 
am  of  opinion  that  the  decree  complained 
of  should  be  reversed  with  costs  to  the  ap- 
pellant, Cocke,  against  the  appellees,  Minor 
and  Derrick;  and  that  the  cause  be  re- 
manded to  the  circuit  court,  to  be  further 
proceeded  in  according  to  the  principles 
above  declared. 

I  am  further  of  opinion  that  the  appeal 
of  Mador  should  be  dismissed  as  improvi- 
dently  awarded,  the  amount  of  his  claim 
being  below  the  jurisdiction  of  this  court ; 
and,  furthermore,  because  being  a  defend- 
ant in  the  court  below,  there  was  no  such 
case    made   in   the   pleadings  as  to  entitle 
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him  to  a  decree   against   his  co-defendants, 
or  any  of  them. 

ANDERSON    and    STAPLES,   Js.    con- 
curred in  the  opinion  of  Bouldin,  J. 

MONCURB,  P.  and  CHRISTIAN,  J.  dis- 
sented. 

Decree  reversed. 
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♦Hale  V.  Penn's   Heirs. 


June  Term,  1874,  Wythevllle. 

I.  P's  beirs,  livinfir  in  Louisiana,  owned  two  tracts  of 
land  in  the  county  of  Carroll,  adjoining  each  other, 
one  of  one  hundred  and  thirty  and  the  other  of 
one  hundred  and  thirty-eisrht  acres,  on  which  they 
had  tenants,  who  paid  the  taxes  up  to  1868.  In 
1860  the  190  acre  tract  was  sold  for  the  delinquent 
taxes  of  1868  and  1860,  and  was  purchased  by  H; 
for  which  he  paid  the  said  taxes,  $8.93,  and  all 
other  charges,  amounting  in  all  to  $4.97.  Within 
three  years,  and  before  a  deed  was  made  to  H,  P's 
heirs  paid  to  the  clerk  of  the  County  court  the 
said  sum  with  ten  percent,  per  annum  interest 
thereon  and  the  charges,  all  amountinsr  to  $7.72;  H 
not  then  bein?  in  the  county,  and  they  not  know- 
infir  that  H  had  paid  taxes  on  the  land.  H  refused 
to  receive  the  money  on  the  ground  that  he  had 
paid  taxes  on  the  land  since  his  purchase:  and  he 
had  the  tract  of  188  acres  surveyed  and  obtained  a 
deed  for  it  from  the  clerk  of  the  County  court. 
Upon  a  bill  filed  by  P*s  heirs  asrainst  H  and  the 
clerk,  to  set  aside  the  deed— Hbu): 

I.  Tax  Bills— Rtflrht  of  Redemption.— P's  heirs  had 
the  right  to  redeem  their  land  at  the  time  they 
paid  the  money  to  the  clerk,  by  paying  the 
amount  for  which  the  same  was  sold,  and  such 
additional  taxes  thereon  as  may  have  been  paid 
thereon  by  H,  with  ten  jp^r  cent,  interest  thereon 
from  the  time  the  same  was  paid  by  H. 

a.  Same— Same— Pasrment  to  Clerk.— H  having  been 
out  of  the  county  at  the  time,  they  properly  paid 
the  money  to  the  clerk  of  the  County  court. 

3.  Same— Deed  from  Clerk— Validity.— The  tract  of 
188  acres  not  having  been  sold  for  taxes,  H  did 
not  buy  It,  and  the  deed  from  the  clerk  to  him  is 
null  and  of  no  effect. 

4.  Same— When  Taxes  with  Interest  Not  Required.- 
The  taxes  which  H  paid  upon  the  tract  of  188 
acres  was  not  upon  the  180  acre  tract,  and  P's 
heirs  were  not  required  to  pay  them  with  ten 
per  cent,  interest  in  order  to  redeem  the  tract 
sold.    Therefore,  what  they  paid  to  the  clerk 

was  a  redemption  of  their  land. 
262       *5.  Same— Directlns:  a  Re-Conveyance.  —  The 

court  should  not  only  have  decreed  the 
deed  to  H  to  be  null  and  void,  but  should  have 
directed  him  or  a  commissioner  to  re-convey 

Removtnflr  Clouds  on  Title— Bqnttable  Jurisdiction.— 

In  Va.  Cfeal  &  Iron  Co.  v.  Kelly,  98  Va.  839,  24  S.  £. 
Rep.  1030,  the  court  citing  the  principal  case,  says: 
"The  Jurisdiction  of  courts  of  equity  to  remove 
clouds  from  title,  where  the  party  complaining  has 
no  adequate  remedy  at  law,  is  well  settled.  This  Is 
particularly  the  case  where  he  Is  the  owner  of  the 
legal  title,  and  Is  in  possession  of  the  land  upon  the 
title  to  which  the  cloud  rests."  See  also.  Carroll  v. 
Brown,  28  Gratt.  791,  and  note. 


the  title  to  the  138  acre  tract  to  P's  heirs:  and 
should  have  directed  the  clerk  to  pay  toH  the 
money  received  from  P's  heirs. 
6.  Same  — Liability  for  Expenses  of  Survey.  — p's 
heirs  are  not  liable  for  the  payments  made  by  H 
for  the  survey  and  report  or  for  the  making-, 
stamping  and  recording  the  deed  made  to  him 
by  the  clerk.  But  they  should  pay  the  taxes  on 
the  188  acre  tract  since  1860,  paid  by  H,  with  six 
percent,  interest 

In  February  1869,  Abram  Penn  and  others, 
heirs-at-law  of  George  Penn,  deceased,  filed 
tiieir  bill  in  the  Circuit  court  of  Carroll 
county  against  Fielden  L.  Hale,  to  set  aside 
a  deed  made  by  the  clerk  of  the  County 
court  of  Carroll  to  the  said  Hale  for  a  tract 
of  land  in  said  county,  as  land  sold  in  1860 
for  the  delinquent  taxes  of  1858  and  1859. 

Hale  answered  the  bill;  and  the  cause 
coming  on  to  be  heard  on  the  :id  of  April 
1872,  the  court  decreed  that  the  deed  be  set 
aside  as  null  and  void ;  and  that  a  commis- 
sioner should  take  an  account  of  the  taxes 
paid  by  said  Hale  on  said  tract  of  land  from 
October  1860,  with  ten  per  cent,  interest 
thereon,  which,  when  ascertained,  the 
plaintiffs  should  pay  to  Hale.  From  this 
decree  Hale  applied  to  this  court  for  an  ap- 
peal; which  was  allowed.  The  facts  are 
stated  by  Judge  Anderson  in  his  opinion. 

Tipton,  for  the  appellant. 

L/ybrook  and  J.  E.  Penn,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  appellees,  who  are  heirs  of  George 
Penn,  and  residents  of  Louisiana,  inherited 
from  their  said  ancestor  two  tracts  of  land, 
one    of   one   hundred  and  thirty  acres,  and 

the  other  of  one   hundred   and  thirty- 
263      eight  *acres,  situate  in  the  county  of 

Carrol,  in  this  state,  adjoining  each 
other,  upon  which  they  had  tenants,  who 
regularly  paid  the  taxes  on  them  up  to  the 
year  1858.  In  the  year  1860,  the  tract  of 
one  hundred  and  thirty  acres,  which  had 
been  returned  delinquent,  was  sold  for  the 
taxes  of  1858  and  1859,  amounting  to  $3.93, 
and  F.  L.  Hale  became  the  purchaser  for 
the  said  arrearage  of  tax  and  all  other 
charges  upon  it,  amounting  in  all  to  $4.37. 
The  plaintiffs,  soon  after  they  were  in- 
formed that  the  said  tract  of  one  hundred 
and  thirty  acres  had  been  sold  for  taxes, 
which  they  supposed  had  been  paid  by  their 
tenants  as  theretofore,  in  order  to  redeem 
their  land,  paid  to  the  clerk  of  the  county 
of  Carrol,  through  their  attorney,  $7.72, 
being  the  amount  paid  by  the  said  Hale, 
with  ten  per  cent,  interest  thereon.  The 
court  is  of  opinion  that  they  had  the  right 
to  redeem  their  land  at  that  time  by  paying 
the  amount  for  which  the  same  was  sold, 
and  such  additional  taxes  thereon  as  may 
have  been  paid  by  the  purchaser,  with  ten 
per  cent,  interest  thereon  from  the  time  the 
same  was  paid  by  the  purchaser,  the  sale 
having:  been  made  more  than  three  years 
prior  thereto,  and  no  deed  having  been  made 
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to  the  purchaser,  and  no  costs  of  survey 
and  report  having  then  been  incurred  by 
him.  Code  of  1873,  chap.  38,  {}  16  and  25. 
And  the  purchaser  not  being  found  in  the 
county,  the  proof  being  that  he  was  out  of 
the  county  at  the  time,  payment  was  prop- 
erly made  to  the  clerk.  They,  nor  their 
attorney,  were  aware  at  the  time  that  the 
purchaser  had  paid  any  taxes  upon  the  land 
since  his  purchase,  or  that  he  had  any  such 
claim.  If  they  had  been  informed  of  it, 
there  can  be  no  doubt  that  any  just  and 
legal  claim  he  had  on  that  score  would  have 
also  been  paid.  Mr.  Ly brook  who,  as 
attorney  for  the   appellees,    made  the 

264  *payment  for  them  to  the  clerk,  proves 
that  he  got  the   statement   from   the 

clerk  of  the  amount  due,  which  he  paid; 
and  that  he  afterwards  informed  the  appel- 
lant that  he  had  paid  to  the  clerk  for  the 
appellees  the  amount  of  purchase  money  he 
had  paid  for  the  land,  and  the  damages, 
&c.  He  says  that  appellant  made  no  claim 
for  taxes,  which  he  had  paid  on  the  land 
since  the  purchase,  and  that  he  was  under 
the  impression  that  he  had  paid  none,  as 
he  had  not  gotten  a  deed.  But,  on  the  con- 
trary, that  he  spoke  to  him  in  a  way,  though 
he  could  not  recollect  his  language,  which 
he  distinctly  recollected  induced  him  to  be- 
lieve that  the  controversy  in  relation  to  the 
land  was  finally  settled,  that  Mr.  Hale  was 
satisfied,  and  that  the  appellees  were  to 
have  no  more  trouble,  as  far  as  he  was  con- 
cerned, and  that  appellant  requested  him  to 
say  nothing  about  it,  as  he  had  purchased 
other  lands  at  the  same  sale,  or  words  to 
that  effect. 

The  appellant  afterwards  refused  to  re- 
ceive the  money  from  the  clerk,  assigning 
as  his  reason  that  no  payment  had  been 
made  of  taxes  which  he  claimed  to  have 
paid  on  the  land  since  his  purchase,  and 
afterwards  caused  a  survey  of  the  one  hun- 
dred and  thirty-eight  acre  tract  to  be  made, 
describing  it  as  the  tract  of  land  sold  on 
the  1st  day  of  October,  1860,  for  the  non- 
payment of  taxes  due  thereon  for  the  years 
1858  and  1859,  containing  one  hundred  and 
thirty  acres,  to  the  said  Hale,  and  a  deed 
to  be  made  to  him  for  it  by  the  clerk,  which 
tract,  it  appears,  is  much  more  valuable 
than  the  one  hundred  and  thirty  acre  tract 
which  was  sold.  He  assigns  as  a  reason 
therefor,  that  the  commissioner  had  com- 
mitted an  error  in  describing  it  as  the  one 
hundred  and  thirty  acre  tract  on  the  com- 
missioner's books.  If  that  were  so,  if  the 
commissioner  had  put  the  one  hundred 

265  and  thirty  acre  tract  *on   his  book  by 
mistake,    instead   of  the  one  hundred 

and  thirty-eight  acre  tract,  the  one  hundred 
and  thirty  acre  tract  was  sold,  and  the  ap- 
pellant became  the  purchaser  of  that  tract. 
He  could  not  claim  to  be  the  purchaser  of 
the  one  hundred  and  thirty-eight  acre  tract 
if  it  were  true  that  the  commissioner  had 
made  a  mistake  in  putting  upon  his  book 
the  one  hundred  and  thirty  acre  tract,  when 
it  ought  to  have  been  the  one  hundred  and 
thirty-eight  acre  tract.  But  he  furnishes 
no  proof  of  such   mistake.     The    report   of 


sale,  and  the  receipt  given  by  the  sheriff  to 
the  appellant  for  the  purchase  money,  de- 
scribes the  tract  sold  as  one  hundred  and 
thirty  acres ;  and  there  is  nothing  else  in 
the  description  that  is  not  equally  as  appli- 
cable to  that  tract  as  to  the  one  hundred 
and  thirty-eight  acre  tract. 

The  appellant  files  in  the  cause  a  memo- 
randum, setting  out  a  claim  for  purchase 
money,  taxes  paid,  and  other  costs  incurred 
by  him,  with  ten  per  cent,  interest,  amount- 
ing to  $48.64.  This  memorandum  includes 
charges  for  taxes  paid  on  the  one  hundred 
and  thirty-eight  acre  tract  subsequent  to 
the  sale  of  the  one  hundred  and  thirty  acre 
tract,  which  is  not,  however,  supported  by 
any  evidence.  But  there  is  no  claim  even 
of  his  having  paid  any  taxes  subsequent  to 
the  sale  on  the  one  hundred  and  thirty  acre 
tract,  which  was  the  tract  sold ;  and  there 
was  nothing  then  on  that  score  to  be  paid 
by  the  heirs  to  entitle  them  to  redeem.  If 
he  chose  to  pay  the  taxes  upon  another  tract 
of  the  heirs,  which  was  not  sold,  they  were 
not  bound  to  refund  to  him  those  taxes  in 
order  to  redeem  their  tract  of  land  which 
had  been  sold.  The  payment  then  which 
they  made  to  the  clerk  of  $7.72  being  the 
amount  of  the  purchase  money  which  the 
appellant  paid  for  the  one  hundred  and 
thirty  acre  tract,  with  ten  per  cent,  inter- 
est thereon,  as  shown  by  the  clerk's 
266  ^receipt,  was  a  redemption  of  their 
land  which  had  been  sold  as  aforesaid ; 
and  it  would  have  been  a  flagrant  wrong 
against  them  for  the  appellant  afterwards 
to  have  had  that  tract  surveyed,  and  a  deed 
for  it  made  to  him  by  the  clerk.  But  it 
seems  to  the  court  the  survey  and  report  of 
the  one  hundred  and  thirty-eight  acre  tract, 
and  the  deed  which  he  caused  to  be  executed 
to  him  for  the  same,  was  without  even  a 
pretext  of  right ;  and  that  there  is  no  error 
in  the  decree  of  the  court  below,  adjudging 
said  deed  to  be  null  and  void.  But  we  think 
the  court  should  have  gone  further,  in  order 
to  preserve  to  the  appellees  their  unbroken 
record  of  title,  and  required  the  appellant 
to  have  reconveyed  the  title  of  the  said  tract 
of  land  to  them,  or  to  have  appointed  a 
commissioner  to  do  it  for  him.  The  clerk's 
receipt,  as  we  have  seen,  was  a  full  satis- 
faction by  the  appellees  of  their  obligation 
to  the  appellant,  and  entitled  them  to  the 
redemption  of  their  tract  of  one  hundred 
and  thirty  acres  of  land  which  had  been 
sold  as  delinquent,  and  purchased  by  the 
api)ellant ;  and  the  clerk,  who  was  before 
the  court,  should  have  been  ordered  to  pay 
over  the  same  to  the  appellant.  The  ap- 
pellees are  not  liable  for  payments  made 
by  the  appellant  for  the  survey  and  report, 
or  for  the  making,  stamping  and  recording 
of  the  deed ;  and  the  account  was  properly 
ordered  of  the  taxes  paid  by  the  appellant 
on  the  said  tract  of  land  from  October  1860, 
but  they  not  being  upon  the  tract  of  land 
which  was  sold  and  purchased  by  the  appel- 
lant, he  was  not  entitled  to  ten  per  cent., 
but  only  to  six  per  cent,  interest  thereon. 
And  the  decree  may  be  amended  in  those 
particulars. 
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The  court  is  therefore  of  opinion,  to  affirm 
the  decree  thus  amended  with  costs,  the 
appellees  being-  the  party  substantially  pre- 
vailing, and  to  remand  the  cause 
267  *for  the  taking  of  the  account  in  ex- 
ecution of  the  order  as  modified.  And 
upon  the  return  of  the  report,  and  the  pay- 
ment of  the  amount  appearing  to  be  due 
the  appellant ;  which  may  be  paid  by  the 
appellees  crediting  their  decree  in  this  court, 
or  the;  court  below  for  costs,  with  the 
amount,  the  appellant  should  be  required 
to  reconvey  the  tract  of  land  aforesaid  to 
them,  or  upon  his  default  by  a  commissioner 
appointed  for  the  purpose. 

Decree  amended  and  affirmed. 


268       ♦Continental  Ins.  Co.  v.  Kasey. 

June  Term,  1874.  Wythevllle. 
[18  Am.  Rep.  681.] 

I.  Fire  Insurance— Material  Misrepresentations.— in  a 

case  of  insurance  upon  property,  when  the  Insurer 
is  Induced  to  enter  into  the  contract  throusrh  a  mis- 
apprehension as  to  a  material  matter  occasioned 
by  the  conduct  or  declarations  of  the  assured,  he 
is  entitled  to  be  released,  whether  the  misrepre- 
sentation be  produced  by  fraud  or  innocent  mis- 
take. 

a.  Same— Same— investiiration  by  Ajrent.— When  an 
insurance  company  not  relyinar  upon  the  state- 
ments of  the  insured,  sends  its  own  aarent  to 
examine  the  property,  and  thereupon  issues  the 
policy  upon  the  faith  of  his  representaUons,  the 
insured  is  not  responsible  for  a  misdescription  of 
the  property,  however  material,  though  inserted 
in  the  policy  and  constituting  a  warranty;  unless 
there  was  a  withholding  of  information  by  the 
insured  incompatible  with  Rood  faith  and  fair 
dealing. 

3.  Same-Same— Same— Bona  Fides.— When  the  a«^ent 
of  an  insurance  company  makes  an  examination 
of  property  to  be  insured  on  behalf  of  the  com- 
pany, and  inserts  in  the  policy  a  misdescription, 
based  as  well  upon  that  examination  as  upon  the 
representations  of  the  assured,  then  if  the  mis- 
description by  the  insured  was  not  bona  Me,  or  if 
its  effect  is  to  induce  the  company  to  issue  a  policy 
which  it  would  otherwise  have  rejected,  the  com- 
pany will  not  be  responsible  for  the  loss.  But  if 
the  misdescription  was  bona  Me  and  immaterial, 
the  insured  may  recover;  thoufirh,  according  to  the 
policy,  the  description  constitutes  a  warranty. 

4.  Same— Autliority  of  Afl^ents.- An  insurance  com- 
pany establishing  a  local  airency,  must  be  respon- 
sible to  the  parties  with  whom  they  transact  busi- 
ness for  the  acts  and  declarations  of  the  arent 
within  the  scope  of  his  employment,  as  if  they 
proceeded  from  the  principal. 

The  case  is  sufficiently   stated  by   Judge 
Staples  in  his  opinion. 

Griffin,  for  the  appellant. 

Edmonson  &  Blair  and  J.  F.  Johnson,  for 
the  appellee. 

See  monosraphic  note  on  "Fire  Insurance"  ap- 
pended to  Mutual,  etc.,  Soc.  v.  Holt,  29  Gratt  612. 
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♦STAPLES,  J.,  delivered  the  opin- 
ion of  the  court. 
This  is  an  action  of  assumpsit  upon  a 
policy  of  insurance  executed  by  **The  Con- 
tinental Insurance  Company,"  of  the  city 
of  New  York.  The  action  was  brought  in 
the  Circuit  court  of  Roanoke  county,  where, 
as  is  averred,  the  insurance  was  eflFected 
and  the  property  was  located.  A  verdict 
and  judgment  were  rendered  in  favor  of  the 
plaintiff.  Upon  the  trial  various  exceptions 
were  taken  by  the  defendants  to  the  rulings 
of  the  court.  It  is,  however,  only  necessary 
at  present  to  notice  the  defendant's  fourth 
bill  of  exceptions,  which  brings  before  us 
the  instructions  offered  during  the  trial. 

Both  parties  asked  for  instructions.  Some 
of  those  asked  for  by  defendants  were  given, 
others  were  refused.  In  relation  to  those 
that  were  refused  it  is  impossible  for  this 
court  to  say  that  any  error  was  committed 
in  so  doing,  for  the  plain  reason  that  the 
bill  of  exceptions  contains  no  part  of  the 
evidence.  A  party  complaining  of  the 
action  of  the  court  in  refusing  his  instruc- 
tions, is  required  always  to  incorporate  in 
his  bill  of  exceptions  so  much  of  the  evi- 
dence at  least  as  tends  to  show  that  the  in- 
structions have  some  application  to  the 
subject  matter  of  controversy.  Unless  this 
is  done  the  court  may  be  continually  re- 
quired to  consider  mere  abstract  questions 
of  law  having  no  bearing  upon  the  case. 
This  is  the  well  settled  doctrine  of  the  ap- 
pellate courts  everywhere. 

This  brings  us  to  the  consideration  of  the 
three  instructions  given  at  the  instance  of 
the  plaintiff.  The  first  and  third  are  sub- 
stantially the  same,  and  may  be  examined 
together.  They  declare,  in  effect,  that  the 
plaintiff  has  a  right  of  recovery^  upon  the 
policy  although  misrepresentations 
270  may  have  been  made  by  *him  to  the 
defendant  before  and  in  regard  to  the 
property  insured,  unless  such  misrepresen- 
tations were  material  or  prejudicial,  and 
were  wilfully  made  with  intent  to  defraud 
the  defendants.  The  proposition  here  an- 
nounced is  an  entire  misconception  of  the 
law  governing  contracts  of  insurance.  The 
error  is  in  assuming  that  a  misrepresenta- 
tion, to  defeat  the  policy,  must  be  made 
with  intent  to  defraud. 

The  rule  upon  this  subject  is  thus  laid 
down  in  Flanders  on  Insurance,  page  327. 
Any  material  misrepresentation  therefore, 
or  any  failure  to  comply  with  the  conditions 
of  the  insurance  on  the  part  of  the  assured, 
will  avoid  the  policy,  such  as  misrepresen- 
tation of  the  construction,  nature,  charac- 
ter, value  and  situation  of  the  premises  or 
goods  to  be  insured,  or  any  other  misrepre- 
sentation that  induces  the  insurer  to  take 
the  risk  which  he  otherwise  might  have 
rejected,  or  to  take  it  at  a  less  premium. 

In  Carpenter  v.  American  Insurance 
Company,  1  Story's  R.  57,  the  applicant 
had  represented  that  certain  additions  had 
been  made  to  the  property,  and  upon  the 
faith  of  these  representations  the  policy 
was  issued.  Mr.  Justice  Story^  in  comment- 
ing upon  this  point   said:  *'l.  It  turns  out 
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that  this  representation  is  utterly  unti*ue, 
whether  by  design  or  mistake  is  not  mate- 
rial. No  one  can  doubt  the  materiality  of 
this  representation,  for  it  was  the  very 
point  upon  which  the  policy  was  undertaken. 
This  makes  an  end  of  the  case ;  for  a  false 
representation  of  a  material  fact  is,  accord- 
ing to  well  settled  principles,  sufficient  to 
avoid  a  policy  of  insurance  undertaken  on 
the  faith  thereof,  whether  the  false  repre- 
sentation was  by  mistake  or  design.  See  1 
Phillips  on  Insurance,  sec.  337.  Authorities 
to  the  same  effect  might  be  multiplied  al- 
most without  number.     They  all  affirm 

271  the  proposition,  *that  when  the  in- 
surer is  induced  to  enter  into  the  con- 
tract through  a  misapprehension  as  to  a 
material  matter  occasioned  by  the  conduct 
or  declarations  of  the  opposite  party,  he  is 
entitled  to  be  relieved,  whether  the  misap- 
prehension be  produced  by  fraud  or  innocent 
mistake:  the  result  is  the  same  in  either 
case. 

On  the  other  hand,  if  the  misrepresenta- 
tion was  in  no  wise  material  to  the  risk, 
and  could  have  had  no  effect  to  induce  the 
insurer  more  readily  to  assume  the  risk,  or 
to  diminish  the  premium,  then  it  is  clear 
the  policy  will  not  be  avoided  upon  the 
ground  of  such  misrepresentation.  Whether, 
indeed,  the  misrepresentation  has  affected 
the  premium,  or  induced  a  policy,  which 
otherwise  would  have  been  declined,  are 
questions  to  be  determined  by  the  jury. 
Columbia  Ins.  Comp.  v.  Lawrence,  2  Peters 
R.  25. 

As  has  been  seen,  the  instructions  of  the 
Circuit  court  ignore  these  principles.  They 
assert  that  no  misrepresentation,  however 
material,  affects  the  policy,  unless  made 
with  a  fraudulent  intent.  This  was  clearly 
erroneous,  and  renders  it  necessary  that  the 
verdict  and  judgment  should  be  set  aside 
and  a  new  trial  awarded. 

The  second  instruction  presents  a  question 
of  greater  difficulty.  It  declares  that  al- 
though the  plaintiff  may  have  represented 
the  premises  to  be  frame  and  shingle  houses, 
yet  if  the  agent  of  the  company  was  present 
and  inspected  the  buildings  at  the  time  of 
the  agreement  to  insure,  and  before  the 
policy  was  issued,  and  inserted  the  descrip- 
tion in  the  policy,  based  upon  his  own 
inspection  as  well  as  the  plaintiff's  repre- 
sentations, and  such  a  description  was  a 
mistaken  one,  the  plaintiff  is  entitled  to 
recover,  notwithstanding  the  misdescription 
contained  in  the  policy. 

The    chief   difficulty  in   the  way  of 

272  maintaining   this  ^instruction  is  that 
by  the  express  terms  of  the  policy,  the 

description  of  the  property  therein  contained 
is  made  an  express  warranty.  And  the 
doctrine  is  well  understood,  that  a  warranty 
is  in  the  nature  of  a  condition  precedent. 
It  is  a  matter  of  no  sort  of  importance 
whether  in  such  case  the  condition  be  mate- 
rial or  immaterial,  it  must  be  literally 
performed.  This  is  the  general  rule.  Cir- 
cumstances, however,  sometimes  occur  to 
prevent    its   application.     For  example,    if 


the  company,  not  relying  upon  the  state- 
ments of  the  insured,  sends  its  own  agent 
to  examine  the  property,  and  thereupon 
issues  the  policy  upon  the  faith  of  his  rep- 
resentations, it  would  seem  to  be  clear  that 
the  insured  would  not  be  responsible  for  a 
misdescription  of  the  property,  however 
material,  though  inserted  in  the  policy  and 
constituting  a  warranty,  unless,  indeed, 
there  was  a  withholding  of  information  by 
the  insured  incompatible  with  the  obliga- 
tions of  good  faith  and  fair  dealing. 

But  suppose,  as  assumed  in  the  instruc- 
tion, the  agent  makes  an  examination  of 
the  property  in  behalf  of  the  company, 
and  inserts  in  the  policy  a  misdescription, 
based  as  well  upon  that  examination  as 
upon  the  representations  of  the  insured, 
what  is  the  effect  of  a  misdescription  thus 
attributable  to  the  mistake  of  both  parties? 
This  will  depend  very  much  upon  the  cir- 
cumstances. If  the  representation  of  the 
owner  was  not  bona  fide,  or  if  its  effect  is 
to  induce  the  company  to  issue  a  polic3' 
which  it  otherwise  would  have  rejected,  it 
may  be  that  the  insured  ought  to  bear  the 
loss,  notwithstanding  the  company ,  through 
its  agent,  may  have  contributed  to  the  mis- 
take. 

On  the  other  hand,  if  the  mistake  was  an 
innocent  one,  and  the  representation  was 
in    no    wise  material   to    the    risk,    justice 

and  sound  policy  would  seem  to  re- 
273      quire  *that  the  company  shall  be  held 

to  the  observance  of  its  contract.  The 
rule  of  law  which  invalidates  an  insurance 
unless  the  warranty  is  strictly  performed 
however  immaterial  it  may  be,  is  an  ex- 
tremely technical  one.  Its  operation  is 
often  to  defeat  the  right  of  recovery  con- 
trary to  the  plain  justice  of  the  case  and 
the  real  intent  of  the  parties.  A  rule  thus 
stringent  ought  not  to  be  applied  to  an  in- 
nocent mistake,  not  affecting  the  risk,  to 
which  both  parties  have  contributed.  The 
company  cannot  justly  complain  that  it  is 
liable  in  such  case ;  first,  because  its  own 
agent  has  aided  in  the  misrepresentation ; 
and  secondly,  because  its  conduct  would  not 
have  been  different  had  the  fact  been  truly 
stated. 

In  the  case  of  Insurance  Company  v. 
Wilkinson,  13  Wall.  U.  S.  R.  222,  Mr.  Jus- 
tice Miller  delivered  a  very  interesting 
opinion,  greatly  to  be  commended  for  the 
sound  and  thoughtful  views  therein  pre- 
sented. Much  of  it  has  a  strong  application 
to  the  present  case.  In  the  course  of  the 
opinion  he  said:  '^It  is  not  to  be  denied 
that  the  application,  logically  considered, 
is  the  work  of  the  assured,  and  left  to  him- 
self or  to  such  assistance  as  he  might  select, 
the  person  so  selected  would  be  his  agent, 
and  he  alone  would  be  responsible.  It  was 
well  known,  however,  so  well  that  no  court 
would  be  justified  in  shutting  its  eyes  to 
it,  that  insurance  companies  organized 
under  the  laws  of  one  state,  and  having  in 
that  state  their  principal  business  office, 
send  their  agents  all  over  the  land,  with 
directions  to  solicit  and  procure  applications 
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for  policies,  furnishing  them  with  printed 
arguments  in  favor  of  the  value  and  neces- 
sity of  life  insurance,  and  of  the  special 
advantages  of  the  corporation  which  the 
agent  represents.  The  agents  are  stimu- 
lated by  letters  and  instructions  to  activity 
in     procuring     contracts,     and     the 

274  *party  who  is  in  this  manner  induced 
to    take    out    a   policy   rarely   sees  or 

knows  anything  about  the  company  or 
officers  by  whom  it  is  issued ;  but  looks  to 
and  relies  upon  the  agent  who  has  persuaded 
him  to  effect  insurance,  as  the  full  and 
complete  representative  of  the  company,  in 
all  that  is  said  or  done  in  making  the  con- 
tract." 

The  learned  justice  concedes,  that  accord- 
ing to  some  of  the  earlier  decisions,  the  re- 
sponsibility of  the  companies  for  the  acts 
of  their  agents  was  limited  to  the  simple 
receipt  of  the  premium  and  delivery  of  the 
policy — a  doctrine  which  had  a  reasonable 
foundation  to  rest  upon  at  a  time  when  in- 
surance companies  waited  for  parties  to 
come  to  them  to  seek  assurance,  or  to  for- 
ward applications  on  their  own  motion. 
But  to  apply  such  a  doctrine  in  its  full 
force  to  the  present  system  of  selling  poli- 
cies through  agents,  would  be  a  snare  and 
a  delusion,  leading  as  it  as  done,  in  numer- 
ous instances,  to  the  grossest  frauds,  of 
which  the  insurance  corporations  receive 
the  benefits,  and  the  parties  supposing 
themselves  insured  are  the  victims.  An 
insurance  company,  establishing  a  local 
agency,  must  be  held  responsible  to  the 
parties  with  whom  they  transact  business, 
for  the  acts  and  declarations  of  the  agent, 
within  the  scope  of  his  employment,  as  if 
they  proceeded  from  the  principal.'*  See 
also  Masters  v.  Madison  County  Mutual 
Insurance  Company,  11  Barb.  R.  624;  Sars- 
field  V.  Metropolitan  Ins.  Co.,  61  Barb.  R. 
479;  2  American  I^eading  Cases,  5th  edition, 
page  917.  The  tendency  of  the  modern  de- 
cisions is  in  accordance  with  the  liberal 
views  announced  by  the  Supreme  court  of 
the  United  States.  It  is  a  source  of  con- 
gratulation that  the  courts  in  construing 
these  contracts  are  abandoning  mere  tech- 
nicalities, and  rendering  decisions  more  in 
harmony    with     the     general     sense 

275  *of   mankind   and   the   dictates  of  an 
enlightened  judicial  policy. 

The  case  before  us  presents  a  striking 
illustration  of  the  views  here  suggested. 
The  record  does  not  contain  all  the  evidence 
adduced  on  the  trial.  It  is  very  evident, 
however,  that  the  east  end  of  the  main 
building  insured  was  made  of  logs,  weather- 
boarded  and  plastered.  No  one  could  see 
these  logs,  and  it  is  very  probable  their 
existence  was  unknown  both  to  the  plain- 
tiff and  the  agent  of  the  company.  Both 
concurred  in  representing  the  buildings  as 
frame,  and  this  description  was  inserted  in 
the  policy.  Now,  conceding  that  this  was 
a  misdescription,  which  is  very  question- 
able, to  say  the  least,  no  one  can  suppose  it 
was  material  to  the  policy,  or  that  it  had 
the  slightest  effect  upon   the   premium.     In 


other  words,  the  misrepresentation,  if  such 
it  was,  was  wholly  immaterial.  And  we 
are  told  that  this  constitutes  a  breach  of 
warranty,  and  a  consequent  forfeiture  of 
the  policy.  We  cannot  subscribe  to  this 
view.  If  any  breach  has  occurred,  we  think 
the  company  is  estopped,  under  all  the  cir- 
cumstances, to  insist  upon  it.  This  of 
course  is  said  upon  the  assumption  that  the 
facts  are  as  stated  in  the  instruction.  We 
are  therefore  of  opinion  that  the  second  in- 
struction correctly  expounded  the  law,  ex- 
cept that  it  does  not  sufficiently  distinguish 
between  material  and  immaterial  represen- 
tations. As  already  stated,  if  the  descrip- 
tion of  the  property  contained  in  the  policy 
was  material  to  the  risk,  the  plaintiff  can- 
not recover,  notwithstanding  the  agent  of 
the  company  may  have  concurred  in  the 
misrepresentation.  Upon  any  future  trial 
the  instructions  may  be  so  modified  as  to 
conform  to  this  view. 

Before   concluding   this  opinion,  it 

276  is  proper  to  add  *^that  all  of  us  concur 
in  the  opinion   that   the  Circuit  court 

did  not  err  in  sustaining  plaintiff's  demurrer 
to  the  three  pleas  in  abatement.  All  the 
judges  agree  that  the  pleas  are  defective ; 
but  they  are  not  agreed  as  to  the  grounds 
upon  which  they  are  to  be  so  adjudged.  It 
is  deemed  therefore  most  advisable  upon 
this  branch  of  the  case  to  pronounce  a  sim- 
ple judgment  of  affirmance,  without  at- 
tempting to  give  reasons  which  would  not 
be  authoritative,  and  may  tend  to  mislead. 

In  regard  to  the  motion  to  quash  the  writ, 
made  by  defendants,  it  is  sufficient  to  say 
that  the  defendants  did  not  claim  oyer  of 
the  writ  and  thus  make  it  a  part  of  the 
record,  nor  have  they  brought  it  before  us 
by  bill  of  exceptions.  The  rule  is  well  set- 
tled that  though  the  writ  is,  even  without 
oyer,  considered  as  part  of  the  record  for 
purposes  of  amendment  and  for  the  support 
of  the  proceedings,  yet  it  is  not  so  for  the 
purpose  of  reversing  them,  unless  indeed 
made  so  by  oyer,  except  in  cases  of  judg- 
ment by  default.  2  Tucker's  Com.  250,  and 
cases  there  cited. 

The  assignment  of  error  under  the  third 
bill  of  exceptions  was  very  properly  waived 
by  the  defendant's  counsel  in  the  argument 
here.  The  bill  of  exceptions  does  not  state 
that  the  witness  answered  the  question.  It 
is,  therefore,  impossible  for  this  court  to 
say  that  an  answer  was  given  to  the  ques- 
tion ;  or,  if  given,  that  it  had  any  influence 
upon  the  verdict.  Johnson's  ex'or  v.  Jen- 
nings' adm'or,  10  Gratt.  1.  To  prevent 
misapprehension  on  any  future  trial,  it  is 
proper  to  say  we  are  all  of  opinion  that  the 
evidence  was  clearly  admissible.  This  nec- 
essarily results  from  what  has  been  already 
said  upon  the  question  arising  under  the 
fourth  bill  of  exceptions. 

277  *The  judgment  of  the  Circuit  court 
must  be  reversed;  and   the   cause   re- 
manded to  be  proceeded  with  in  accordance 
with  the  principles  herein  announced. 

Judgment  reversed. 
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♦Stimson  v.  Thorn. 


June  Term,  1874.  Wythevllle. 

I.  Upon  a  bill  filed  by  T  aarainst  H,  to  rescind  a  con- 
tract for  the  ezchansre  of  lands,  it  appears  tbat  H 
had  been  in  possession  of  his  land  for  twelve  years, 
and  had  paid  all  the  purchase  money :  but  D.  from 
whom  he  purchased,  had  died,  and  he  had  brought 
a  suit  against  D's  widow  and  heirs  to  have  the  title 
made  to  T— Hbld: 

I.  Exchange  of  Luid— Defect  in  Title— ResclJ«ion.— 
Under  the  circumstances  of  this  case  H  should  be 
allowed  a  further  reasonable  time  to  ret  in  the 
title:  and  it  was  error  to  decree  a  rescission  of 
the  contract. 


a.  Same— Same— Same— Partial.— It  was  error  to 
rescind  the  contract  without  haviuff  the  widow 
and  heirs  of  D  before  the  court 

3.  Same— Same— Dower— Exoneration.— If  D  died 
seized  of  other  real  estate  on  which  he  in  his  life 
time  and  his  widow  since  his  death  lived,  her 
dower  should  be  assifirned  her  out  of  that  land  in 
exoneration  of  the  land  sold  by  D  to  H. 

4.  Same— Specific  Performance— Compensation.*— If 
the  land  contracted  to  be  exchanged  by  H  with  T 
be  in  fact  encumbered  by  the  rlffht,  title  or  estate 
of  dower  of  the  widow  of  D,  and  that  be  the  only 
defect  in  the  title  of  H  to  said  land,  such  defect 
is  not  sufficient  to  prevent  the  specific  execution 
of  said  contract:  but  the  same  may  be  executed, 
with  an  allowance  of  compensation  for  such  de- 
fect on  the  terms  prescribed  in  the  Code,  ch. 
106,  S  18.  p.  866. 

* 

This  was  a  suit  in  equity  commenced  in 
the  Circuit  court  of  Bland  county,  and 
afterwards  removed  to  the  Circuit  court  of 
Wythe  county,  brought  in  April  1869  by 
Gordon  C.  Thorn  against  Robert  W.  Har- 
man  and  N.  B.  Stimson,  to  rescind  a  con- 
tract   for  the   sale    and  exchange  of  land 

made  in  March  1858,  between  said 
279      *Thom  and  Harman.     The  bill  stated 

that,  on  the  26th  of  March  1858,  he 
entered  into  a  contract  with  Harman  for 
the  sale  or  exchange  of  a  tract  of  land 
which  he  owned  lying  in  Bland  county,  for 
one  which  Harman  owned  also  lying  in  said 
county.  Each  executed  to  the  other  a  title 
bond  containing  the  terms,  and  each  gave 
possession  of  his  tract  to  the  other.  That 
by  the  bond  of  Harman,  which  he  filed  with 
his  bill,  Harman  sold  to  the  plain ti£P  the 
tract  of  land  on  which  he  lived,  and  which 
he  had  bought  of  Lr.  D.  Dunbar,  at  the  price 
of  $12  per  acre,  and  covenanted  to  have  the 
land  surveyed  and  make  to  the  plaintiff  a 
good  title  to  the  same  with  general  war- 
ranty. That  the  plaintiff  also  covenanted 
in  the  title  bond  he  executed  to  Harman  to 
have  his  tract  surveyed;  and  supposing 
Harman 's  tract  was  larger  than  his,  and 
that  there  would  be  a  deficiency  of  $2,000 
due  from  him,  estimating  his  land  at  the 
same  price  per  acre,  being  the  price  fixed, 
upon  which  the   estimate   was  to  be  calcu- 

*SpeclficPerformance— Compensation.— See  Stimpson 
V.  Bishop,  82  Va.  190,  for  further  litigation  concern- 
ingr  the  property  involved  in  this  suit  Upon  the 
question  of  specific  performance  and  compensation, 
see  Hendricks  v.  Qillespie,  26  Gratt  181,  and  note. 


lated,  he  had  paid  the  $2,000  to  Harman. 
That  shortly  after  said  payment  the  parties 
had  their  land  surveyed  according  to  the 
agreement,  each  being  present  when  said 
surveys  were  made,  and  it  was  then  ascer- 
tained that  Harman 's  tract  only  measured 
four  hundred  and  sixty-six  and  a  half 
acres,  and  plaintiff's  measured  three  hun- 
dred and  forty-five  acres,  leaving  a  de- 
ficiency in  the  number  of  acres  between 
said  two  tracts  in  favor  of  said  Har- 
man of  one  hundred  and  twenty-one 
and  a  half  acres,  which,  at  $12  per  acre, 
left  due  from  plaintiff  to  Harman  $1,458, 
instead  of  $2,000,  as  they  had  supposed ;  and 
Harman  had  thus  received  from  the  plain- 
tiff $542  in  excess  of  the  amount  to  be  paid 
bv  the  plaintiff  in  the  exchange  of  lands. 
That  he  had  frequently  attempted  to  have 
with  said    Harman  a  final  settlement 

280  of  this  sale  and  exchange  *of  their 
lands,  and  had  on  more  than  one  oc- 
casion tendered  him  a  deed  in  compliance 
with  his  title  bond ;  but  said  Harman  had 
refused,  and  delayed,  on  various  pretexts, 
the  execution  of  said  contract,  and  is  now 
unwilling  to  execute  the  same.  Said  Har- 
man has  no  deed  from  Dunbar  for  the  tract 
of  land  sold  by  him ;  that  Dunbar  is  dead, 
leaving  a  widow  and  infant  children;  and 
plaintiff  is  informed  that  a  large  portion  of 
the  purchase  money  for  said  tract  of  land 
is  yet  due  from  Harman  to  Dunbar.  That 
since  the  death  of  Dunbar  his  widow  has 
had  dower  assigned  her  in  the  tract  of  land 
sold  by  Harman  to  the  plaintiff,  and  is  in 
the  possession  and  enjoyment  of  the  same ; 
and  that  Harman  has  sold  the  land  obtained 
from  plaintiff  to  a  certain  N.  B.  Stimson, 
who  is  in  possession  of  it.  And  making 
Harman  and  Stimson  defendants,  he  prays 
that  the  said  contract  may  be  rescinded; 
that  Harman  may  be  required  to  deliver  up 
plaintiff's  title  bond,  and  to  repay  to  the 
plaintiff  the  $2,000  received  from  him ;  and 
upon  his  failure  to  pay,  that  so  much  of  the 
land  sold  by  him  to  the  plaintiff  may  be 
sold  to  satisfy  the  same  with  interest ;  and 
for  general  relief. 

Stimson  demurred  to  the  bill,  and  both  he 
and  Harman  answered;  Harman,  after 
stating  the  contract  between  himself  and 
Thorn,  says  that  Thorn  assured  him  that 
his  land  did  not  run  more  than  a  quarter  of 
a  mile  along  Clear  Fork  creek,  and  three 
quarters  of  a  mile  back;  and  that  upon 
this  statement  a  calculation  was  made  of 
the  amount  that  Thorn  would  have  to  pay 
him,  which  exceeded  $2,000.  That  when  they 
came  to  survey  the  land.  Thorn  changed 
the  course  to  be  run,  so  as  to  widen  the 
tract,  and  extended  the  line  up  on  the 
mountain  to  more  than  a  mile,  so  as  to  in- 
clude a  much  larger  quantity  than  was 
anticipated,  and  land  that  was  not 
worth    twenty-five     cents    per    acre. 

281  *That  he  objected  to  this  at  the  time, 
and  for  this  reason   refused   to  accept 

the  deed  that  Thorn  tendered  to  him.  That 
before  the  survey  was  made  possession  was 
delivered  by  each  to  the  other ;  that  he  had 
possession  of  the  land   in    the   valley ;  that 
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on  the  mountain  being  entirely  in  woods 
and  not  susceptible  of  cultivation. 

He  further  says  that  the  plaintiflF  knew 
what  was  the  title  respondent  had  to  his 
land  at  the  time  of  the  contract.  Respond- 
ent had  purchased  it  of  L.  D.  Dunbar,  and 
had  been  in  possession  for  over  twelve 
years,  undisturbed,  and  had  paid  all  the 
purchase  money.  He  has  sold  the  land  he 
bought  from  the  plaintiff  to  N.  B.  Stimson, 
and  put  him  in  possession  of  it,  and  he  had 
paid  the  purchase  money. 

As  to  the  dower  of  the  widow  of  Dunbar, 
respondent  believes  it  was  done  by  collusion 
with  the  plaintiff,  who  was  still  in  posses- 
sion of  the  land ;  and  he  might  have  pre- 
vented it,  as  he  knew  or  might  have  known, 
that  as  against  one  claiming  under  an 
alienation  from  the  husband,  the  widow 
could  only  claim  interest  on  one-third  of  the 
value.  As  to  the  title,  he  can  and  will  pro- 
cure it,  and  there  is  su£Bcient  balance  in 
complainant's  hand  to  indemnify  him  for 
any  amount  arising  from  the  question  of 
dower. 

Stimson,  in  his  answer,  says  that  he  lived 
at  a  distance  from  Bland  county,  and  knew 
nothing  of  the  terms  of  the  contract  between 
Thorn  and  Harman.  He  purchased  the  land 
with  the  knowledge  of  Thorn,  and  he  had 
paid  the  whole  purchase  money,  amounting 
to  $3,134.59;  and  took  an  assignment  to 
Thorn's  title  bond.  He  did  not  know  until 
the  8th  of  December  1866,  the  date  of  the 
assignment  of  the  title  bond,  that  there  was 
any  question  or  difficulty  between  Harman 
and  Thorn  in  regard  to  the  quantity 
282  of  land,  *and  supposed  then  that  the 
difference  could  be  amicably  and  easily 
adjusted,  as  Thorn  did  not  oppose  a  sale  to 
the  respondent ;  and  he  was  put  in  posses- 
sion of  the  land  by  Harman  and  had  been 
continually  in  possession  of  it  ever  since. 

The  respondent  further  says  that  before 
his  purchase  Harman  had  executed  a  deed  of 
trust  upon  the  land  to  secure  the  payment 
of  fl,100  to  William  M.  Bishop,  who  had 
paid,  as  his  surety,  this  sum,  on  account  of 
the  purchase  money  due  from  Harman  to 
Dunbar;  and  that  tjfiis  debt  had  been  paid 
off  out  of  the  money  paid  by  respondent  to 
Harman  for  the  land.  And  he  claimed  that 
if  the  contract  was  rescinded  he  was  entitled 
to  be  substituted  to  the  rights  of  the  creditor 
upon  the  land  purchased  by  Harman  from 
Dunbar  for  the  amount  of  this  debt. 

Upon  the  question  in  dispute  between 
Harman  and  Thorn,  as  to  the  boundary  of 
the  tract  sold  by  Thorn,  the  evidence  is  not 
very  clear,  and  is  not  important,  as  this 
court  does  not  decide  that  question.  It  is 
probable,  if  not  certain,  from  the  evidence, 
that  Harman  had  paid  all  the  purchase 
money  for  the  land  he  bought  from  Dunbar 
and  sold  or  exchanged  with  Thorn.  It  ap- 
pears, too,  that  the  dower  of  Mrs.  Dunbar 
in  the  land  had  been  laid  off,  and  Thorn 
had  rented  it  from  her  for  thirty-seven  or 
eight  dollars  a  year,  until  1868,  when  she 
sold  it  for  $450  to  J.  H.  Hoge,  when  the 
rent  was  put  at  $50  a  year. 

In  1866  Harman  instituted  a  suit  in  equity 


in  the  Circuit  court  of  Bland,  which  was 
afterwards  transferred  to  the  Circuit  court 
of  Wythe,  against  Mrs.  Dunbar,  the  widow, 
and  the  children  of  L.  D.  Dunbar  and  G.  C. 
Thorn,  to  have  the  legal  title  to  the  land  he 
had  sold  to  Thorn  conveyed  to  him.  And 
in  his  bill  he  states  that  at  the  time  of 

283  his  death,    Dunbar  owned  *a  tract  of 
land  in  Wise   county  containing  some 

eight  or  nine  hundred  acres,  on  which  his 
widow  resides;  and  he  prays  that  the  land 
may  be  conveyed  to  Thorn  free  of  the  in- 
cumbrance of  the  widow's  dower,  and  that 
her  dower  be  assigned  to  her  in  the  land  on 
which  she  lived  in  Wise  county.  Though 
this  suit  was  still  on  the  docket  nothing  has 
been  done  in  it. 

In  the  progress  of  the  cause  Harman  filed 
a  plea  in  bankruptcy;  and  his  assignees 
were  brought  before  the  court.  And  then 
the  cause  came  on  to  be  heard  on  the  4th 
day  of  November  1872,  when  the  court  held 
that  Thorn  was  entitled  to  a  rescission  of 
the  contract  between  himself  and  Harman, 
and  consequently  to  a  restitution  of  the 
tract  in  possession  of  Stimson,  and  reim- 
bursement of  the  $2,000  he  had  paid  to  Har- 
man, with  interest,  and  to  have  the  same 
a  charge  upon  the  lands  of  Harman  in  pos- 
session of  the  plaintiff,  Ac.  The  decree 
was  that  the  said  contract  should  be  re- 
scinded, and  that  Stimson  should  deliver 
possession  of  the  land  sold  to  Harman 
within  thirty  days.  And  the  cause  was 
remanded  to  the  rules  with  leave  to  the 
plaintiff  to  amend  his  bill  and  make  the 
heirs  of  Dunbar  parties,  Ac,  And  there- 
upon Stimson  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  allowed. 

Crockett  A  Blair  and  J.  J.  Wade,  for  the 
appellant. 

R.  C.  Kent,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion   that  the  contract 

between   Gordon    C.    Thorn  and  Robert  W. 

Harman  for  an  exchange  of  lands,  as 

284  mentioned  in  the  proceedings  in  *this 
cause,  ought  to  be  specifically  exe- 
cuted, if  a  good  title  can  be  made  by  them 
to  the  said  lands,  according  to  the  condi- 
tions of  their  title  bonds  respectively. 

The  court  is  further  of  opinion  that  the 
evidence  in  the  cause  strongly  tends  to 
prove,  if  it  does  not  fully  prove,  that  the 
said  Harman  has  a  good  equitable  title  to 
the  land  mentioned  in  his  title  bond,  being 
the  land  bought  by  him  of  L.  D.  Dunbar ; 
that  he  has  fully  paid  the  purchase  money 
due  by  him  to  said  Dunbar,  and  that  the 
only  defect  in  the  title  of  said  Harman  is, 
that  the  naked  legal  title  to  said  land  is  yet 
outstanding  in  the  heirs-at-law  of  said 
Dunbar,  who  is  dead,  which  legal  title  can 
therefore  be  readily  obtained  by  the  aid  of 
a  court  of  equity. 

The  court  is  further  of  opinion  that  un- 
der all  the  circumstances  of  this  case,  as 
disclosed  by  the  record,  a  reasonable  further 
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time  ought  to  be  afforded  to  the  said  Har- 
man  and  the  appellant  N.  B.  Stimson,  to 
perfect  the  title  of  the  said  Harman  to  the 
said  land  mentioned  in  his  title  bond,  either 
by  prosecutixig  to  a  final  decree  the  suit 
already  brought  for  that  purpose  by  said 
Harman  against  the  widow,  children  and 
heirs  of  said  Dunbar,  and  the  said  Gordon 
C.  Thorn,  and  now  pending  in  the  Circuit 
court  of  Wythe  county,  or  otherwise  as  they 
may  be  advised. 

The  court  is  further  of  opinion  that  the 
widow  of  said  Dunbar,  if  entitled  to  dower 
in  his  estate,  ought  to  have  such  dower  as- 
signed to  her  out  of  any  other  real  estate  of 
inheritance  of  which  he  may  have  died 
seized,  rather  than  out  of  the  land  sold  by 
him  to  said  Harman  as  aforesaid,  of  which 
he  seems  to  have  fully  received  the  purchase 
money.  And  it  appears  from  the  bill  filed 
by  said  Harman,  in  the  suit  brought  by 
him  as  aforesaid,  that  the  said  Dunbar 

285  died  seized  of  *a   large   tract  of  land, 
containing  some  eight  or  nine  hundred 

acres,  in  the  county  of  Wise,  on  which  his 
said  widow  resided  at  the  time  of  the  filing 
of  said  bill. 

The  court  is  further  of  opinion  that  if  the 
land  contracted  to  be  exchanged  by  said 
Harman  with  said  Thorn  as  aforesaid  be  in 
fact  encumbered  by  the  right,  title  or  estate 
of  dower  of  the  said  widow  of  Dunbar,  and 
if  that  be  the  only  defect  in  the  title  of  said 
Harman  to  said  land,  such  defect  is  not 
sufficient  to  prevent  the  specific  execution 
of  said  contract,  but  the  same  may  still  be 
executed  with  an  allowance  of  compensation 
for  such  defect  on  the  terms  prescribed  by 
the  Code,  ch.  106,  {  12,  p.  855. 

The  court  is  therefore  of  opinion  that  the 
Circuit  court  erred  in  decreeing  a  rescission 
of  the  said  contract,  at  least  in  the  state  in 
which  the  pleadings  and  the  proofs  were  at 
the  time  when  the  said  decree  was  rendered, 
and  would  have  erred  in  making  such  decree, 
even  if  it  would  have  been  otherwise  proper, 
without  first  making  the  widow  and  heirs 
of  said  Dunbar  parties  defendants  to  the 
suit. 

Therefore  it  is  decreed  and  ordered,  that 
the  said  decree  be  reversed  and  annulled, 
and  that  the  appellee.  Thorn,  pay  to  the 
appellant,  Stimson,  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
aforesaid  here.  And  the  cause  is  remanded 
to  the  said  Circuit  court,  with  instructions 
to  permit  the  said  Thorn  to  amend  his  bill, 
for  the  purpose  of  making  the  said  widow 
and  heirs  of  Dunbar  defendants  thereto; 
and  such  other  purposes  as  may  be  consist- 
ent with  this  decree,  and  for  further  pro- 
ceedings to  be  had  therein ;  and  in  the  said 
suit  of  said  Harman  against  said  Dunbar's 
widow  and  heirs,  which  may  be  heard  to- 
gether with  this  cause  in  conformity  with 
the  foregoing  opinion  and  decree. 

286  *But    the    foregoing  decree  is  to  be 
without  prejudice  to  any   controversy 

which  has  arisen  or  may  arise  between  the 
said  Thorn  and  Harman,  or  their  assigns, 
in  regard  to  the  land  mentioned  in  the  title 
bond  of  said  Thorn   to    said    Harman,    and 


the  proper  quantity  of  said  land,  which  is 
ordered  to  be  certified  to  the  said  Circuit 
court  of  Wythe  county. 

Decree  reversed. 
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*Clark  V.  Nunn  &  Wife. 

Absent.  Staplxs,  J.* 


June  Term,  1874,  WythevlUe. 
Tbe  broad  lanffuaffe  of  a  contract  in  relation  to  the 
division  of  land  between  the  joint  owners,  re- 
stricted in  its  construction,  in  view  of  the  sur- 
ronndinff  circumstances  and  the  previous  action 
of  the  parties. 

Fugate  Clark  died  in  1826,  having  made 
his  will,  by  which  he  gave  to  his  widow 
one-third  of  all  his  real  and  personal  estate 
after  the  paymient  of  his  debts ;  and  after 
some  small  legacies,  he  directs  the  balance 
of  his  personal  property  to  be  equally  divided 
among  his  eight  children,  and  the  lands 
equally  divided  also:  **The  residue  of  my 
property,  which  I  give  to  my  wife,  at  her 
death  I  wish  equally  divided.  * ' 

Charity,  one  of  the  daughters  of  Fugate 
Clark,  married  William  Nunn ;  and  he  pur- 
chased one-half  the  interest  in  the  estate  of 
Rachel,  another  daughter;  and  Randolph 
Clark  purchased  the  other  half  of  Rachel's 
interest. 

Fugate  Clark  owned  two  or  three  large 
tracts  of  land ;  and  in  a  suit  instituted  for 
the  purpose  in  1841,  commissioners  were 
appointed  to  divide  a  part  of  the  lands 
among  the  devisees,  Nunn  and  wife  and 
Randolph  Clark,  and  to  lay  off  the  one-third 
for  the  widow.  The  commissioners  met  on 
the  land  for  the  purpose,  when  Nunn 
288  and  Randolph  Clark  agreed  *upon  a 
division  between  themselves,  which 
was  reduced  to  writing  and  signed  by  them. 
This  agreement  recites  that  Nunn  claims  an 
interest  of  one  eighth  and  one  sixteenth  in 
the  tract  of  land  on  which  Fugate  Clark, 
deceased,  formerly  resided,  and  Randolph 
Clark  claims  the  residue  of  said  lands,  ex- 
cept the  widow's  dower;  and  it  is  agreed 
that  William  Nunn  shall  have 'two  pieces  of 
land  on  the  northwest  side  of  the  survey, 
one  of  which  contains  one  hundred  and 
sixty-seven  acres,  and  the  other  five  and  a 
half  acres ;  and  they  are  described  by  metes 
and  bounds.  The  said  Randolph  Clark 
binds  himself,  his  heirs,  &c.,  to  relinquish 
to  Nunn,  his  heirs,  &c.,  all  his  claim,  ric'ht 
or  title  to  the  above  described  lands.  The 
said  Nunn,  on  his  part,  agrees  for  himself, 
his  heirs,  &c.,  to  relinquish  to  the  said 
Randolph  Clark  all  the  claim,  right  or  title 
he  may  have  in  and  to  the  said  tract  of  land 
on  which  said  Fugate  Clark,  deceased,  re- 
sided, as  well  as  to  all  the  lands  belonging 
to  the  estate  of  the  said  Fugate  Clark  adja- 
cent thereto. 

A  few  days  after  this  agreement,  the 
widow's  third  of  the  land  was  laid  off  to 
her,  embracing  three  hundred  and  ninety 
acres  of  the  above  mentioned  tract ;  and  she 

*He  had  been  counsel  in  the  cause. 
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occupied  it  until  her  death  in  1857.  During 
her  life  Joseph  Clark,  another  son  of  Fugate 
Clark,  deceased,  purchased  the  interests  of 
aU  the  heirs,  except  that  of  Nunn  and  wife 
in  the  third  of  the  land  held  by  the  widow ; 
and  upon  her  death  he  and  Nunn  and  wife 
agreed  upon  a  division  of  it  upon  the  basis 
that  they  had  three  sixteenths  and  he  owned 
the  remainder  of  it ;  and  though  there  was 
no  deed  of  partition  between  them,  each 
party  took  possession  and  held  the  part  as- 
signed to  him  until  Joseph  Clark's  death. 
In  1866  Joseph  Clark  died  unmarried  and 
intestate.     And   in    April  1869,  Nunn 

289  and  wife  instituted  *a  suit  in  equity 
to  have  the  division  aforesaid  con- 
firmed, and  to  have  partition  of  the  land  of 
which  Joseph  Clark  died  possessed.  Ran- 
dolph Clark  answered,  and  insisted  that  by 
the  agreement  between  Nunn  and  himself, 
Nunn  had  released  to  him  all  the  land  on 
which  Fugate  Clark  had  resided,  including 
the  land  afterwards  assigned  to  the  widow. 
The  construction  of  this  agreement  is  the 
only  question  in  the  cause,  and  the  sur- 
rounding circumstances  bearing  upon  that 
question  are  stated  by  Judge  Anderson  in 
his  opinion. 

The  cause  came  on  to  be  heard  upon  the 
21st  of  April  1869,  when  the  court  held  that 
the  plaintiffs  were  entitled  to  the  three  six- 
teenths of  the  land  as  claimed  by  them,  and 
confirmed  the  division  made  by  them  and 
Joseph  Clark.  And  commissioners  were 
appointed  to  make  partition  of  the  land  of 
which  Joseph  Clark  died  possessed.  And 
thereupon  Randolph  Clark  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 

J.  J.  Wade,  for  the  appellant. 

J.  A.  Walker,  for  the  appellees. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

This  is  a  bill  brought  by  William  Nunn 
and  wife  for  the  partition  of  the  lands  of 
which  Joseph  Clark  dies  seized  amongst 
his  heirs-at-law,  of  which  they  are  entitled 
to  one-sixth,  and  which  are  part  of  a  tract 
of  three  hundred  and  ninety  acres,  which 
had  been  assigned  to  the  widow  of  Fugate 
Clark  for  and  during  her  life,  and  which 
were  at  her  death  to  be  divided  amongst  his 
eight  children,  of  whom  the  female  plaintiff 
was   one.     The    bill    alleges   that  the 

290  plaintiff,    William  *Nunn,    had    pur- 
chased the  half  of  one   other  share  in 

reversion,  which  entitled  the  plaintiffs  to 
three  sixteenths  in  the  reversion,  and  that 
the  residue  of  the  shares  had  been  purchased 
by  Joseph  Clark,  the  brother  of  the  female 
plaintiff,  and  of  the  defendants,  who  died 
intestate  and  without  issue ;  and  that  they 
and  the  said  Joseph  had  made  a  parol  parti- 
tion after  the  death  of  the  widow,  and  their 
three-sixteenths  were  laid  off  to  them  by 
metes  and  bounds,  of  which  they  had  held 
the  exclusive  possession  ever  since;  and 
thev  ask  that  the  same  may  be  confirmed. 

The  appellant,  Randolph  Clark,  who  is 
also  *a  brother  of  Joseph  Clark,  deceased, 


objects  to  the  confirmation  of  said  partition, 
denies  the  right  of  the  plaintiffs  to  said 
three-sixteenths,  and  claims  the  right  to 
the  same  himself  under  a  contract  made  with 
the  plaintiff,  William  Nunn,  oh  the  16th  of 
June,  1841,  which  he  exhibits  with  his  an- 
swer. On  the  21st  of  April,  1869,  the  Cir- 
cuit court  of  Pulaski  county  pronounced  a 
decree,  adjudging  the  plaintiffs  to  be  en- 
titled to  the  said  three-sixteenths,  and  con- 
firming the  partition  which  had  been  made 
between  them  and  Joseph  Clark,  deceased, 
from  which  decree  the  defendant,  Randolph 
Clark,  appealed  to  this  court. 

The  case  turns  upon  the  construction  of 
the  said  contract  of  June  16th,  1841,  and  the 
question  is,  was  it  the  intention  and  design 
of  the  parties  to  make  partition  of  their  in- 
terests in  the  reversion,  expectant  upon  the 
termination  of  the  widow's  life  estate  there- 
in, or  only  of  their  interests  in  possession  in 
the  real  estate  of  Fugate  Clark,  deceased. 
The  contract  is  very  inartificially  and  awk- 
wardly drawn,  and  is  by  no  means  clear 
and  explicit,  and  should  be  construed  in 
the  light  of  the  surrounding  circumstances. 
It  seems  that  at  the  time  it  was  en- 
291  tered  into,  there  *wa8  depending  in 
court  a  proceeding  instituted  by  Wil- 
liam Nunn,  or  the  plaintiffs,  to  have  laid 
off  and  assigned  to  them  their  shares  in 
the  real  estate  of  the  said  Fugate  Clark, 
deceased,  and  that  three  commissioners  had 
been  appointed  by  the  court  to  lay  it  off. 
The  record  of  that  proceeding  is  not  exhib- 
ited with  this  record.  But  it  is  evident  that 
it  could  not  have  been  designed  to  lay  off 
their  interest  in  that  part  of  the  estate 
which  was  to  be  assigned  to  the  widow,  and 
which  was  assigned  to  her  a  few  days  after 
the  date  of  this  contract;  because  by  the 
terms  of  the  will,  it  was  not  to  be  divided 
until  after  the  death  of  the  widow. 

The  commissioners,  it  seems,  had  met 
upon  the  ground  to  lay  off  to  the  plaintiffs 
their  interests  in  the  real  estate,  not  includ- 
ing their  interest  in  the  reversion,  when 
the  contract  in  question  was  entered  into, 
by  which  the  parties  themselves  agreed  how 
it  should  be  laid  off ;  and  two  parcels  were 
laid  off  to  them  by  metes  and  bounds, 
amounting  together  to  one  hundred  and 
seventy-two-and-a-half  acres.  Afterwards, 
three  hundred  and  ninety  acres  were  laid  off 
and  assigned  to  the  widow,  not  including 
any  portion  of  the  one  hundred  and  seventy- 
two-and-a-half  acres  which  had  been  laid  off 
to  the  plaintiffs.  The  inference  would  be, 
that  the  allotment  made  to  them  was  exclu- 
sive of  their  interest  in  the  dower,  which 
was  not  subject  to  partition,  by  the  purport 
of  the  will  of  Fugate  Clark,  until  after  the 
death  of  the  widow. 

And  this  construction  is  confirmed  by  the 
conduct  of  the  parties,  by  their  acts  and 
declarations.  On  the  22d  of  April  1843, 
about  two  years  after  this  contract  was 
made,  Randolph  Clark  united  with  his 
brothers  Reuben  and  John  in  a  conveyance 
of  their  interests  in  the  reversion  to  Joseph 
Clark,  which  they  describe  as  being  three- 
eighths     and     one    half-eighth.      Reuben 
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292  had  *previously  purchased  the  one-half 
of  his  sister,  Rachel,  which  gave  him 
three-sixteenths,  he  being*  entitled,  ufider 
the  will  of  his  father,  to  one-eighth,  which 
left  to  each  of  the  other  grantors,  Randolph 
and  John  Clark,  in  the  interests  conveyed 
one-eighth ;  which  cannot  be  otherwise  con- 
strued than  as  a  solemn  acknowledgment 
by  Randolph  Clark,  inferentially,  that  he 
at  that  time,  did  not  claim  the  appellees' 
interest  in  the  reversion.  If  he  had  then 
claimed  their  shares,  under  the  contract  in 
question,  his  interest  would  have  been  two- 
eighths  and  a  half,  instead  of  only  one- 
eighth.  We  regard  this  act  of  the  appellant, 
two  years  after  he  entered  into  the  contract 
in  question,  as  a  construction  upon  it  which 
repels  that  which  he  now  gives  to  it.  It  is 
the  evidence  of  cotemporaneous  construction 
by  the  party,  who,  long  years  afterwards, 
seeks  to  avoid  it.  On  the  other  hand,  the 
plaintiffs,  the  appellees  here,  have  ever 
maintained  that  they  did  not  intend  to  part 
with  their  interest  in  the  dower  land.  And 
the  possession  has  ever  been  consistent  with 
their  construction  of  the  contract,  from  the 
time  it  was  entered  into,  down  to  the  filing 
of  appellant's  answer  in  this  cause ;  a  period 
of  exactly  twenty-six  years  to  the  day. 
And  the  rights  of  the  appellees  were  recog- 
nized and  acknowleged  by  the  owner  of  all 
the  other  interests  in  the  reversion,  from 
the  termination  of  the  life  estate  to  the  day 
of  his  death.  Upon  the  whole,  the  court 
is  of  opinion  that  there  is  no  error  in  the 
decree  of  the  Circuit  court,  and  that  the 
same  be  affirmed  with  costs  and  damages  to 
the  appellees. 

Decree  affirmed. 


293      *Kenny's  Adm'ors  v.  Kenny  &  al8. 
June  Term,  1874,  Wythevllle. 

K  died  in  1861,  leavinflr  a  widow  and  six  children.  By 
his  win  he  gives  bis  slaves  to  his  widow  for  her 
life;  and  at  her  death  he  flrlves  them  to  his  sons, 
W  and  R,  and  directs  they  shall  be  valued  in  the 
mode  prescribed  In  the  wlU.  and  W  and  R  shall  pay 
to  each  of  the  other  children  one-sixth  of  their 
value;  and  he  appoints  W  and  R  executors;  who 
qualify.  The  widow  died  In  1860.  when  W  and  R 
took  possession  of  the  slaves,  and  divided  them 
between  them,  and  held  them  until  two  died  In 
1862,  and  the  others  were  freed  by  the  results  of 
the  war.  In  1861  H,  another  son  of  K,  brousrht  suit 
to  have  the  slaves  valued.  In  1868  the  administra- 
tors of  W  and  R  file  an  answer  inslstlnsr  that  they 
held  the  slaves  as  executors,  and  were  not  bound 
to  elect  to  take  them  on  the  condition  until  they 
were  valued;  which  was  never  done— Hbu): 

I.  Life  Interest  In  Personal  Property— Rights  of 
Remelndemien.— On  the  death  of  the  widow  It  was 
the  rifirht  of  W  and  R  to  take  possession  of  the 
slaves  as  their  own.  on  the  terms  of  the  will, 
without  the  assent  of  the  executors,  whose  office, 
in  this  respect,  was  fully  discharged  when  the 
slaves  were  delivered  to  the  life  tenant 

In  Mason  v.  Jones.  96  Gratt.  271,  the  principal  case 
is  sustained  upon  the  rule  laid  down  In  the  first 
lieadnote. 


a.  5ame— Title  on  Death  of  Life  Tenant.— The  title  to 
the  slaves  passed  to  W  and  R  by  operation  of  law 
immediately  on  the  death  of  the  life  tenant, 
unless  rejected  by  them.  And  it  was  competent 
to  them  to  siernify  their  acceptance  of  the  lega- 
cies by  receiving  and  holdinfir  the  slaves  as  their 
own  property  under  the  will,  while  awaiting  a 
valuation  thereof. 

3.  Same— Same— Legatees  and  Executors.— Whether 
they  did  so  take  and  hold  is  a  question  of  fact; 
and  on  the  evidence  this  court  held  they  did ;  and 
that  it  was  too  late  in  1868  for  them  or  their  per- 
sonal representatives  to  pretend  for  the  first 
time  that  they  held  as  executors  and  not  as 
legatees. 

4.  Having  in  fact  accepted  the  legacies,  they  must 
pay  the  other  children  each  one-sixth  of  the 
value  at  the   time   of  the  death   of  the    life 

tenant 

294  *William   Kenny,    of   the  county  of 
Carroll,  died  in  1851,  leaving  a  widow 

and  six  children,  and  leaving  a  will  which 
was  duly  admitted  to  probate ;  and  his  sons, 
Robert  and  William  Kenny,  who  were 
named  executors,  qualified  as  such  in  the 
County  court. 

By  his  will,  after  giving  to  his  three  sons 
each  a  tract  of  land,  and  to  his  daughters 
some  land  in  Kentucky  and  personal  prop- 
erty, he  provides  that  his  wife  shall  have 
his  slaves  for  her  life;  **and  at  my  death 
are  to  be  valued,  and  Robert  Kenny  and 
William  Kenny  to  hold  them,  and  pay  their 
brother,  Hance  H.  Kenny,  and  their  three 
sisters,  an  equal  part  with  themselves,  to 
be  paid  in  trade  at  trade  prices.  And  they 
are  to  have  five  years  to  pay  for  them.  My 
object  for  doing  this  is  to  keep  them  all 
together,  where  they  will  be  well  treated." 

The  slaves  were  four,  and  the  widow  went 
into  possession  of  them,  and  held  them 
until  her  death  in  September  1860,  when 
they  went  into  the  possession  of  Robert  and 
William  Kenny,  who  divided  them  between 
them,  and  they  remained  in  their  possession 
until  two  of  them  died,  and  the  other  two 
were  freed  by  the  results  of  the  war. 

In  February  1861,  Hance  H.  Kenny  insti- 
tuted a  suit  in  equity  against  Robert  and 
William  Kenny  and  the  other  parties  inter- 
ested, in  which  after  setting  out  the  fore- 
going facts,  he  said  that  a  difficulty  had 
occurred  as  to  how  the  valuation  of  the  slaves 
should  be  made ;  that  the  County  court,  on 
the  application  of  the  plaintiff,  had  ap- 
pointed three  men  to  make  the  valuation ; 
but  the  said  Robert  and  William  Kenny  re- 
fused to  let  them  be  valued,  and  still  hold 
them  and  refuse  to  let  them  be  valued. 
They  a^k  for  a  construction  of  the  will,  and 
that  the  provision  as  to  the  slaves  may  be 
carried  out. 

295  *The    defendants   appeared  but  did 
not  answer,  as  all  the   facts   were  set 

out  in  the  bill  and  exhibits;  and  it  was 
agreed  that  the  court  might  decide  all  ques- 
tions as  upon  a  bill  taken  for  confessed. 

The  court  made  a  decree  appointing  com- 
missioners to  value  the  slaves,  in  a  mode 
stated  in  the  decree;  and  upon  the  return 
of  their  report,    made   a  decree  in  favor  of 
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the  different  parties,  according  to  the  report. 
From  this  decree  Robert  and  William  Kennj' 
took  an  appeal,  and  in  May  1867  the  decree 
was  reversed. 

When  the  cause  went  back,  Robert  Kenny 
and  the  administrators  of  William  Kenny 
filed  their  answer.  They  say  that  the  slaves 
went  into  the  possession  of  the  widow  of 
the  testator,  and  were  held  by  her  until  her 
death  in  September  1860 ;  and  that  after  her 
death  they  came  into  the  possession  of 
Robert  and  William  Kenny,  Jr.,  the  execu- 
tors of  William  Kenny,  Sr.,  as  a  portion  of 
the  unadministered  assets  of  their  testator ; 
and  so  remained  in  their  possession  uxiTil 
they  ceased  to  be  property,  by  the  death  of 
two  of  them  in  1862,  and  as  to  the  other 
two,  by  the  results  of  the  war.  They  deny 
that  they  ever  took  or  held  possession  of  the 
said  slaves  in  their  own  right,  as  their  own 
property,  or  that  they  ever  considered  or 
treated  them  as  their  own  property;  and, 
indeed,  they*  had  no  right  to  do  so  until  said 
slaves  were  valued  and  appraised  to  them 
in  the  mode  directed  by  the  will  of  William 
Kenny.  They  deny  that  they  have  refused 
to  have  the  slaves  valued  at  the  proper  time 
and  by  the  proper  persons,  according  to  the 
plainly  expressed  will  of  the  testator,  but 
they  were  always  willing  to  have  them  so 
valued.  And  they  insist  that  the  legacy 
was  coupled  with  a  condition  that  the  slaves 
should  be  valued ;  and  until  this  was  done, 
they  were  not  bound  to  make  their  election 

whether  they  would  take  them  and  pay 
296      to  the  *other  children  their  shares  of 

the  value;  and  that  the  said  slaves 
having  ceased  to  be  property,  they  have  no 
choice  left  and  cannot  be  compelled  to  pay 
their  brother  and  sisters  for  property  which 
never  came  into  their  possession  as  a  legacy. 
There  was  evidence  taken  as  to  the  value 
of  the  slaves ;  but  it  was  finally  agreed  by 
the  parties,  that  the  four  should  be  valued 
each  at  $1,250.  This  court  held  the  evidence 
showed  clearly  that  Robert  and  William 
Kenny  took  the  slaves  into  their  possession 
on  the  death  of  their  mother,  and  held  them 
as  their  own,  until  they  died  or  were  freed 
as  aforesaid. 

Robert  and  William  Kenny  having  died, 
the  suit  was  revived  against  their  adminis- 
trators ;  and  the  cause  came  on  to  be  heard 
on  the  9th  of  September  1870,  when  the 
court  held  that  Robert  and  William  Kenny, 
in  their  lifetime,  made  their  election  to  take 
and  hold  the  said  slaves,  and  that  they  were 
concluded  by  such  election.  And  decreed 
against  their  administrators  in  favor  of  the 
other  parties,  each  for  one-sixth  of  the 
agreed  value  of"  the  slaves.  And  the  ad- 
ministrators thereupon  applied  to  this  court 
for  an  appeal ;  which  was  allowed. 

J.  N.  Walker  and  John  W.  Johnston,  for 
the  appellants. 

Terry  &  Pierce  and  Caldwell,  for  the  ap- 
pellees. 

BOUI/DIN,  J.,  delivered  the  opinion  of 
the  court. 


The  court  deems  it  unnecessary  in  this 
case  to  consider  and  decide  the  question  so 
earnestly  and  ably  discussed  at  the  bar, 
whether  the  devises  of  land  in  the  will  of 
William  Kenny,  Sr. ,  to  his  sons,  Robert  and 
William  Kenny,  respectively,  are  so 
297  connected  *with  the  bequests  of  slaves 
in  remainder  to  the  same  legatees  as 
to  prevent  them  from  rejecting  the  bequests 
of  the  slaves  without  at  the  same  time  sur- 
rendering their  claim  to  the  lands,  on  the 
principle  invoked  by  the  appellees,  that  a 
party  cannot  at  the  same  time  claim  under 
and  against  a  will;  that  he  cannot  accept 
in  part  and  reject  in  part  the  same  instru- 
ment, but  must  conform  to  its  provisions 
throughout,  or  reject  it  altogether.  There 
is  no  doubt  about  the  general  rule ;  but  the 
question  of  its  application  to  this  case  does 
not  arise,  as  there  has  been  here  no  rejec- 
tion in  fact  of  any  of  the  provisions  of  the 
testator's  will. 

It  is  very  clear,  on  a  just  construction  of 
the  will,  that  the  testator,  after  having  be- 
queathed the  slaves  in  question  to  his  wife 
for  life,  bequeathed  the  same  * 'after  the 
death  of  his  widow  to  the  appellants,  Robert 
Kenny  and  William  Kenny,  who  were  to 
pay  each  of  the  other  children  of  the  testa- 
tor an  equal  proportionate  part  with  the  said 
appellants  respectively  of  the  value  of  said 
slaves,,  viz:  one-sixth  part  to  each  child," 
such  value  to  be  ascertained  as  provided  in 
the  will.  About  this  there  can  be  no  doubt, 
as  the  proposition  announced  is  in  the  very 
words  of  this  court  when  construing  the 
will  on  a  former  appeal  in  the  cause. 

On  the  death  then  of  the  testator's  widow, 
the  legatees,  Robert  and  William  Kenn^s 
were  entitled  to  the  slaves  on  the  terms  of 
the  will ;  and  if  they  were  willing  to  accept 
the  legacies,  it  was  their  absolute  and  un- 
qualified right  to  take  immediate  possession 
of  the  slaves  and  to  hold  the  same  as  their 
own  property  without  the  intervention  or 
assent  of  the  executors,  whose  office  in  this 
respect  was  fully  discharged  when  tHe  slaves 
were  delivered  to  the  life  tenant.  The  val- 
uation of  the  slaves,  and  the  payment 
298  by  Robert  and  *William  Kenny  to 
their  brother  and  sisters  respectively, 
of  their  due  proportions  of  such  value  in 
the  mode  and  within  the  period  prescribed 
by  the  testator  were  matters  outside,  and 
wholly  independent  of  the  title  to  the  slaves. 
The  title  to  the  slaves  passed  to  the  legatees 
in  remainder,  by  operation  of  law,  imme- 
diately on  the  death  of  the  life  tenant,  un- 
less rejected  by  them ;  and  it  was  competent 
to  them  to  signify  their  acceptance  of  the 
legacies  by  receiving  and  holding  the  slaves 
as  their  own  property  under  the  will  while 
awaiting  a  valuation  thereof.  Such  a  course 
was  convenient  in  itself,  and  could  not  re- 
sult in  any  practical  mischief.  Whether 
they  did  so  take  and  hold  or  not  is  purely  a 
question  of  fact ;  and  we  think  the  affirma- 
tive is  abundantly  established  by  the  evi- 
dence in  the  case.  They  took  possession  of 
the  slaves,  as  they  had  a  right  to  do,  im- 
mediately on  the  death  of  the  life  tenant, 
not  as  executors,  but  in  their  own   right  as 
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leg^atees.  They  denied  that  they  belonged 
to  the  estate — refused  to  allow  them  to  be 
hired  out  pending  the  controversy  as  to  the 
mode  of  valuation — claimed  them  as  their 
own  property  under  the  will — actually  di- 
vided them  between  themselves  as  such 
very  soon  after  the  life  tenant's  death — and 
so  held  them  respectively,  until  they  per- 
ished on  their  respective  hands  by  death 
and  the  results  of  the  war.  In  the  face  of 
these  facts  it  was  too  late,  in  March  1868, 
for  them  or  their  personal  representatives 
to  pretend  for  the  first  time,  that  they  held 
as  executors,  and  had  not  accepted  the  lega- 
cies, when  more  than  eight  years  had 
elapsed  since  they  had  actually  divided  the 
slaves  between  themselves  as  legatees,  when 
nearly  three  years  had  elap^d  since  the 
close  of  the  war,  and  when  the  slaves  them- 
selves had  long  since  perished  in  their  in- 
dividual service — two  of  them  by  death, 
299  and  the  others  by  the  *results  of  the 
war.  Under  such  circumstances  we 
think  their  acceptance  of  the  legacies  was 
final  and  complete. 

We  are  of  opinion,  therefore,  that  there 
is  no  error  in  the  decree  complained  of,  and 
that  the  same  be  affirmed  with  costs  and 
damages  to  the  appellee. 

Decree  affirmed. 


300     *Stuart,  Buchanan  &  Co.  v.  White  &  als. 
Mitchell  &  al8.  v.  McCall  &  als. 

June  Term,  1874,  WythevlUe. 

I.  BUI  for  an  Injunction— Issue  Presented.*— In  a  pure 
bill  by  the  assignees  of  the  lessees  of  salt  works, 
to  enjoin  part  owners  of  It  from  disturbinar  their 
possession,  the  only  issue  is  the  risrht  to  an  injunc- 
tion, and  an  account  of  profits  cannot  be  decreed 
in  that  case. 

II.  Same  — Account  of  Profits.  — But  there  beinar 
another  case  in  the  same  court  between  the 
owners  of  the  property,  in  which  the  court  has 
taken  possession  of  the  property  and  rented  it  out 
by  its  commissioner,  and  the  Special  court  of 
appeals  havinfir  directed  that  the  cases  shall  be 
heard  tosrether.  the  order  of  account  may  be  made 
in  both  causes. 

IIL  The  assignees  of  the  lessees  of  the  salt  works 
hold  under  the  lease  by  the  court  to  P  at  882,000  per 
annum,  which  terminated  January  1st,  1861 :  and  in 
1850  P  leases  to  the  assignees  for  ten  years,  com- 
mencingr  in  1850  at  920.000.  The  assignees  hold  over 
after  January  1861,  until  1860.  In  the  suit  by  the 
asslgrnees  to  enjoin  the  part  owner  from  interfer- 
ing with  their  possession,  on  appeal  to  the  Special 
court  of  appeals  at  Abingdon,  that  court  after 
reinstatinff  the  injunction,  and  directing  the  cause 
to  be  heard  with  the  case  between  the  joint  owners, 
says  that  the  Circuit  court  may  determine  whether 
the  asslffnees  shall  be  charged  according  to  the 
lease  to  P  or  P's  lease  to  them,  or  hold  them  re- 
sponsible for  such  other  reasonable  rent  for  the 
property  as  the  court  may  determine  to  be  risrht— 
Hbld: 

♦Bill  for  an  Injunction.— See  Barton's  Ch.  Pr.  (2d 
Ed.)  451,  083. 


I.  Special  Court  of  Appeals.— The  decree  of  the 
Special  court  of  appeals  not  havinf  been  ap- 
pealed from,  the  parties  are  bound  thereby:  and 
the  Circuit  court  may  direct  a  commissioner  to 
ascertain  and  report  what  would  be  a  reasonable 
rent  of  the  property  from  January  1st,  1861,  to 
January  1st,  1860. 

3.  Same— Production  of  Books  and  Accounts.— The 

court  may  require  said  assignees  to  produce 

before  the  commissioner,  on  oath,  all  con- 

301  tracts  in  their  possession  or  power  *to  pro- 
duce, by  which  leases  of  said  salt  property 

were  made  by  them,  or  privileges  granted  to 
others  to  manufacture  salt  durlnar  said  period, 
and  all  books  and  accounts  and  papers  in  their 
possession  or  power,  showing  the  quantity  of  salt 
manufactured  during*  said  period,  and  delivered 
to  them  by  their  sub-lessees,  or  those  to  whom 
such  privileges  were  arranted  under  such 
contract. 

King's  salt  works,  situated  in  the  county 
of  Washington,  being  owned  by  a  great 
many  persons  having  different  interests,  a 
bill  was  filed  in  the  Circuit  court  of  that 
county  by  John  D.  Mitchell  and  others,  part 
owners  of  the  property,  asking  the  court  to 
appoint  a  receiver  for  its  management. 
And  by  a  decree  made  in  the  cause  on  the 
16th  of  October  1850,  the  court  appointed  a 
commissioner  and  directed  him  to  rent  out 
the  property  upon  the  terms  and  in  the 
manner  stated  in  the  decree. 

Under  this  decree  the  property  was  rented 
for  live  years,  commencing  the  first  day  of 
June  1851,  at  $16,000  a  year.  In  November 
1855,  another  commissioner  was  appointed 
and  directed  to  rent  out  the  property  at 
public  auction,  for  five  years,  from  the  1st 
of  January  1856,  at  not  less  than  the  sum 
of  $20,000.  At  this  renting  Thomas  L. 
Preston,  who  was  the  owner  of  Preston's 
salt  works,  which  lay  within  a  few  hundred 
yards  of  King's,  in  which  he  also  had  an 
interest,  rented  the  property  at  $22,000  a 
year.  This  lease  extended  to  January  1st, 
1861.  Pending  this  lease,  Preston,  in  Oc- 
tober 1858,  leased  both  Preston's  and  King's 
salt  works  to  Spenser,  Akerman  &  Co.,  for 
ten  years,  commencing  the  1st  of  January 
1859,  at  the  price  of  $50,000  a  year,  of  which 
$30,000  was  the  price  of  Preston's,  and 
$20,000  the  price  of  King's  property.  This 
lease  was  subsequently  transferred  to 
Stuart,    Buchanan    &    Co.      It    seems 

302  that    all    the    owners  *of  King's  salt 
works,    except   those   claiming  under 

James  White,  deceased,  approved  the  lease 
made  by  Preston  to  Spenser,  Akerman  & 
Co. ,  at  the  time,  or  they  were  subsequently 
satisfied. 

The  court  did  not  afterwards  direct  an- 
other lease  of  the  King's  salt  works;  but 
Stuart,  Buchanan  &  Co.,  continued  in  pos- 
session of  it  after  the  lease  to  Preston  had 
expired.  In  this  state  of  things  Newton  K. 
White,  owning  an  interest  in  the  property, 
as  one  of  the  sons  and  devisees  of  James 
White,  deceased,  entered  upon  the  property, 
and  in  connection  with  Jonas  S.  Kellv  and 
William  Roberts,  commenced  to  manufac- 
ture   salt.     Stuart,  Buchanan    &  Co.  there- 
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upon  applied  by  bill  to  the  judge  of  the 
Circuit  court  of  Washington  county  for  an 
injunction  to  restrain  them.  The  injunc- 
tion was  granted ;  but  upon  the  hearing  it 
was  dissolved.  And  thereupon  Stuart, 
Buchanan  &  Co.  obtained  an  appeal  to  the 
District  court  of  appeals  at  Abingdon ;  and 
on  the  23d  of  July,  1867,  that  court  reversed 
the  decree  of  the  Circuit  court. 

The  decree  of  the  Special  court  of  appeals 
and  the  subsequent  proceedings  in  the  two 
cases  are  set  out  in  the  opinion  of  this  court. 

The  appeal  in  this  case  is  from  an  order 
entered  on  the  17th  of  April  1872,  and  was 
obtained  by  Stuart,  Buchanan  &  Co. 

John  W.  Johnston,  Terry  &  Pierce,  for 
the  appellants. 

J.  W.  &  J.  P.  Sheffey,  J.  A.  Campbell 
and  J.  T.  Campbell,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  decree  of  the  District  court  at  Abing- 
don, entered  in  the   first  hamed  cause 

303  on    the    23d    day    of   July,  *1867,  not 
having  been  appealed   from,    must  be 

taken  as  a  final  and  conclusive  adjudication 
of  all  the  questions  settled  by  that  decree. 
The  following  extract  is  taken  from  that 
decree:  *'The  court  is  further  of  opinion 
that  as  the  possession  of  this  property  (the 
King's  salt  works)  was  obtained  by  the  ap- 
pellants, or  those  under  whom  they  claim 
in  the  beginning  of  the  year  1859,  under  a 
lease  of  previous  date  from  Thomas  L. 
Preston,  to  whom,  with  the  approval  of  said 
court,  the  same  had  been  rented  by  its  com- 
missioner for  a  term  of  years,  which  did 
not  expire  until  the  lat  day  of  January, 
1861,  the  appellants,  or  those  under  whom 
they  claim,  did  acquire  a  lawful  possession 
of  said  property  under  the  authority  of  said 
court;  and  although  without  any  express 
authority  from  it,  they  have  held  over,  still 
that  it  would  defeat  the  purpose  of  said 
court,  as  indicated  in  its  said  decree,  to 
tolerate  any  entry  ut>on  the  said  possession 
by  an3'  one  of  the  part  owners  to  the  exclu- 
sion of  the  others,  and  that  the  interests  of 
all  make  it  necessary  that  the  management 
assumed  by  the  said  court  shall  not  be  in- 
terfered with,  but  kept  under  its  complete 
supervision  and  control.*'  *  *  •  »  * 
**That  the  said  Circuit  court  of  Washington 
county  having  by  its  decree  assumed  the 
management  of  said  property,  alone  can 
determine  whether  to  confine  the  lease  for 
ten  years  made  by  Preston  to  Spencer, 
Akerman  A  Co.,  of  whom  the  appellants 
claim  to  be  legal  successors;  or  to  treat 
them  as  being  in  possession  of  the  property 
under  the  terms  of  the  lease  to  said  Preston ; 
or  to  hold  them  responsible  for  such  other 
reasonable  rent  as  said  court  may  determine 
to  be  right ;  or  it  may  determine  that  the 
interests  of  the  several  owners  may  be  pro- 
moted by  a  new  letting  of  the  property  on 
such    terms   as   it   may   seem  proper; 

304  *but  these  questions  can  only  be  prop- 
erly determined  by  that  court  in  some 


proceedings  to  which  all  the  part  owners 
are  parties.  It  is  therefore  the  opinion  of 
this  court  that  the  injunction  awarded  in 
this  cause,  instead  of  being  dissolved, 
should  have  been  continued ;  that  the  appel- 
lants should  have  been  required  to  amend 
their  bill,  by  making  all  the  owners  of  the 
King's  salt  works  parties  thereto ;  and  that 
the  cause  when  heard  should  be  heard  with 
the  before-mentioned  suit  of  Mitchell  A 
others  v.  McCall  and  others. ' ' 

Under  this  decree  of  the  District  court, 
and  in  accordance  with  its  directions,  the 
Circuit  court  of  Wythe  on  the  3d  day  of 
May,  1870,  entered  a  decree  declaring  that 
''the  complainants  be  required  to  amend 
their  bill  by  making  all  the  owners  of  the 
King's  salt  works  parties  thereto,  and  with 
a  view  of  conforming  to  the  requirements 
of  said  decree,  that  the  cause  when  heard 
should  be  heard  with  the  case  of  John  D. 
Mitchell  and  others  against  A.  McCaU  and 
others,  depending  in  the  Washington  Cir- 
cuit court,  this  cause  is  by  consent  of  par- 
ties removed  to  the  Circuit  court  of 
Washington  county  for  the  purpose  afore- 
said, without  being  remanded  to  rules." 

Afterwards,  it  appearing  to  the  court  that 
the  plaintiffs  in  the  injunction  suit  had  in 
some  mode  adjusted  the  matter  of  rents  of 
said  salt  works  with  the  other  owners,  ex- 
cept the  heirs  of  James  White,  an  amended 
bill  was  filed  making  said  heirs  parties 
defendants;  and  this  was  accepted  as  a 
compliance  with  the  order  of  the  District 
court  respecting  new  parties. 

At  the  April  term  1871  of  the  Circuit  court 
of  Washington,  a  decree  was  entered  direct- 
ing its  commissioner  ''to  take,  settle  and 
adjust  an  account,  showing  what  would  be 
a  reasonable  rent  of  King's  salt  works,  in 
the  hands  of  the  plaintiffs,  due  to  de- 
305  fendants  *or  any  of  them,  from  the 
1st  day  of  January,  1861,  to  the  1st 
day  of  January,  1869,  with  interest  thereon, 
and  any  payments,  if  any,  made  by  Stuart, 
Buchanan  A  Co.  to  the  defendants,  or  either 
of  them,  during  said  period,  on  account  of 
rents  of  said  saltworks;"  and  the  decree 
required  the  complainants  "to  produce  be- 
fore said  commissioner  aivy  books,  accounts 
and  papers  in  their  possession  he  may  re- 
quire, to  enable  him  to  ascertain  a  reason- 
able rent  of  the  property  during  the  said 
period." 

Under  this  decree  the  commissioner  pro- 
ceeded to  take  evidence,  and  gave  notice  to 
the  plaintiffs  to  produce  before  him  at  his 
office  at  Abingdon,  "all  their  books,  papers 
and  accounts,  relating  in  any  manner  to 
the  business  of  manufacturing  salt  at  Salt- 
ville,  during  the  period  embraced  in  the 
order  settling  said  account,  and  the  proceeds 
of  sales  of  the  same  during  the  same  time, 
in  order  that  a  full  and  accurate  account  of 
the  entire  operations  may  be  ascertained 
and  fully  set  out. ' '  After  this  notice  had 
been  served  on  the  plaintiffs  they  filed  their 
petition  to  the  Circuit  court  of  Washington 
county,  setting  out  the  above  requirement 
of  the  commissioner,  and  complaining  that 
the  order  of   the  court,    with  the  action  of 
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the  commissioner  under  it,  was  calculated 
'*to  be  productive  of  great  wrong"  and  in- 
justice, and  if  proceeded  in  will  occasion 
great  ezx)en8e  and  delay" ;  that  according 
to  the  requisition  of  the  commissioner  they 
would  be  subjected  to  the  delay  and  expense 
of  interminable  accounts  of  very  large 
transactions  of  many  3'ears,  and  that  the 
time,  labor  and  money  wasted  in  taking 
these  accounts  could  hardly  be  estimated. 
They  conclude  their  petition  by  referring 
to  the  order  of  the  court,  and  saying,  ac- 
cording to  this  plan  (of  the   commissioner) 

every  shipment  and  sale  of  salt  will 
306      have  to  be  'enquired   into;  testimony 

will  have  to  be  taken  over  most  of 
the  Southern  states ;  an  interminable  scaling 
of  money  received  and  money  paid  out  from 
month  to  month  will  be  necessary.  And  to 
make  such  a  plan  still  more  difficult,  it  will 
be  found  that  many  of  the  heaviest  salt 
transactions  of  your  petitioners  are  still 
unsettled,  and  many  are  now  the  subjects 
of  litigation  in  various  parts  of  the 
country.** 

This  petition  was  received  and  considered 
by  the  Circuit  court,  and  in  a  careful  and 
clear  written  opinion,  filed  with  the  record, 
he  proceeds  to  construe  the  legal  effect  and 
terms  of  the  order  of  April  term  1871 ;  and 
to  prescribe  and  limit  the  action  of  the 
commissioner  under  it.  His  Honor,  Judge 
Kelly,  after  noticing  at  length  the  objec- 
tions raised  in  the  petition,  says:  *'He 
(the  commissioner)  ought  to  confine  his 
enquiries  solely  to  what  would  be  a  reason- 
able rent  of  King's  salt  works,  in  the  hands 
of  complainants,  from  the  1st  January  1861 
to  the  1st  January  1869,  and  to  payments 
made  by  them,  on  account  of  rents,  to  de- 
fendants ;  and  not  to  an  account  of  the  en- 
tire operations  of  complainants  in  the 
manufacture  of  salt.  If  the  commissioner 
deems  it  proper,  in  the  first  instance,  to  call 
upon  complainants  for  the^  production  of 
documents,  he  should  restrict'his  call  to  such 
books,  papers  and  accounts  as  pertain  to 
the  rental  value  of  the  King's  salt  works, 
and  to  any  payment  of  rents  to  defendants. 
The  complainants  will  then,  under  oath, 
produce  such,  and  such  only,  of  their  books, 
Ac,  as,  in  their  judgment,  are  relevant 
to  the  enquiry  and  account  required  by  the 
commissioner.  Should  the  commissioner 
not  be  satisfied  with  this  production,  and, 
in  his  discretion,  order  a  further  production, 
he  will  designate  what  other  documents  are 

to  be  produced.  If  the  defendants  are 
307      advised  that   the  documents  *are  not 

relevant,  or  that  they  are  such  as  they^ 
are  not  bound  to  produce,  they  (at  the  risk 
of  being  regarded  as  in  contempt,  should 
the  court  decide  that  the  books,  Ac,  should 
be  produced,)  will  decline  to  produce  them, 
and  upon  the  commissioner's  certificate  of 
refusal  the  question  will  come  before  the 
court."  And  it  was  thereupon  ordered  that 
Commissioner  L/eonidas  Baugh  do  reform 
his  requisition  for  the  production  of  books, 
papers  and  accounts  by  the  complainants, 
so  as  to  require  only  the  production  of  such 
as  relate  to  or  will  aid  him   in  ascertaining 


the  rental  value  of  the  King's  salt  works, 
from  the  1st  day  of  January  1861  to  the  Ist 
day  of  January  1869.  * ' 

These  proceedings  were  held  in  vacation, 
and  Commissioner  Baugh  afterwards  made 
a  report  showing  **his  efforts  to  take  the 
account  ordered,  and  the  failure  of  Stuart, 
Buchanan  A  Co.  to  produce  before  him  the 
books,  accounts  and  contracts  required  by 
him  as  necessary  to  enable  him  to  take  said 
account,  and  report  such  reasonable  rent 
and  payments,  if  any,  thereon,  as  required." 

At  the  April  term  1872,  the  Circuit  court 
after  refemnc'  in  its  decree,  to  the  proceed- 
ings in  vacation  above  noticed,  the  instruc- 
tion to  commissioner  Baugh,  restricting  his 
enquiries  to  ascertain  what  would  be  a  fair 
rental  value  of  the  King's  salt  works,  and 
limiting  his  requisition  for  books,  &c.,  to 
such  only  as  may  be  necessary  to  aid  him 
in  reaching  that  enquiry;  and  after  setting 
forth  the  decree  of  the  District  court  of  ap- 
peals, which  declared  that  the  Circuit  court 
of  Washington  county  should  determine 
either  **to  confirm  the  lease  for  ten  years, 
made  bv  Preston  to  Spencer,  Akerman  A 
Co.,  of  whom  Stuart,  Buchanan  A  Co. 
claim  to  be  the  legal  successors ;  or  to  treat 
them  as  being  in  possession  of  the 
308  property  under  the  terms  *of  the  lease 
to  said  Preston ;  or  to  hold  them  re- 
sponsible for  such  other  reasonable  rent  as 
said  Circuit'  court  may  determine  to  be 
right,"  entered  the  following  decree:  On 
consideration  whereof,  the  court  is  of  opin- 
ion and  doth  determine  to  ascertain  what 
would  be  a  reasonable  rent  under  the  cir- 
cumstances for  King's  salt  works  in  the 
hands  of  the  complainants  due  to  the  de- 
fendants from  1st  January,  1861,  to  1st  Jan- 
nary,  1869,  and  what  payments,  if  any, 
have  been  made  by  said  complainants  to 
the  said  defendants  on  account  of  rents 
during  said  period,  and  to  hold  Stuart, 
Buchanan  A  Co.  responsible  to  the  said  de- 
fendants for  their  shares  of  such  reasonable 
rents  of  King's  salt  works  during  said  pe- 
riod when  ascertained,  subject  to  such  pay- 
ments, if  any;  and  for  this  purpose  the 
court  doth  review  and  enlarge  the  order  of 
account  heretofore  made  by  decree  in  the 
first  mentioned  case,  to  be  taken  by  com- 
missioner Baugh,  and  to  enable  him  to  take 
it,  said  Stuart,  Buchanan  &  Co.  are  ordered 
to  produce  before  said  commissioner  on 
oath,  when  required  b)"  him,  all  contracts 
in  their  possession  or  power  to  produce,  by 
which  leases  of  said  salt  property  were 
made  by  them,  or  privileges  granted  to 
others  to  manufacture  salt  during  said 
period,  and  delivered  to  them  by  their  sub- 
lessees, or  those  to  whom  such  privileges 
were  granted  under  such  contract.  *  ♦  * 
And  said  commissioner  is  required,  from 
such  evidence  as  the  parties  may  produce 
before  him,  to  ascertain  and  report  a  rea- 
sonable rent  for  said  King's  saltworks,  and 
of  the  shares  of  said  defendants  therein 
during  said  period,  and  report  the  same  to 
the  court  with  any  matter  specially  stated 
deemed  pertinent  by  himself  or  required  by 
either  of  the  parties  to  be  stated." 
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It  is  from  this  decree   that  an  appeal  has 
been  allowed  to  this  court. 

309  *The  court  is  of  opinion  that  there 
is  no  error    in   the  decree  complained 

of.  It  is  in  entire  conformity  with  the 
decree  of  the  District  court  of  appeals  at 
Abingdon,  which  not  being  appealed  from, 
must  be  taken  as  a  final  adjudication  of  the 
questions  stated  by  that  decree.  Under  that 
decree  the  Circuit  court  of  Washington  was 
empowered  and  directed  to  hold  the  appel- 
lants responsible  either  for  the  amount  of 
the  lease  made  by  Preston  to  Spencer, 
Akerman  &  Co.,  or  the  amount  of  the 
court's  lease  to  Preston,  or  for  such  other 
reasonable  rent  as  said  Circuit  court  may 
determine  to  be  right.  It  was  to  ascertain 
what  is  a  reasonable  rent  that  the  matter 
was  referred  to  a  commissioner  for  enquiry. 
It  was  a  proper  mode,  and  the  best  mode  of 
ascertaining  the  rental  value.  Nor  is  the 
decree  of  the  court  subject  to  the  objection 
that  it  is  a  decree  for  an  account  of  the 
profits,  and  indicates  a  purpose  to  hold  the 
appellants  responsible  for,  and  to  give 
the  appellees  a  share  in  the  profits  made 
during  the  period  for  which  the  salt  works 
were  held  by  the  appellants.  On  the  con- 
trary, both  the  instructions  given  to  the 
commissioner  and  the  decree  of  the  court 
expressly  limit  the  enquiry  to  what  would 
be  a  reasonable  rent ;  and  he  is  directed  to 
call  for  the  production  of  such  books  and 
papers  and  contracts  of  lease  with  sub- 
tenants, and  such  only  as  will  enable  the 
commissioner  and  the  court  to  make  a  cor- 
rect estimate  of  the  fair  rental  value. 

The  decree  appealed  from  directs  the  pro- 
duction by  the  appellants  of  all  contracts 
in  their  possession  or  power  to  produce,  by 
which  leases  of  said  salt  property  were 
made  by  them,  or  privileges  granted  to 
others  to  manufacture  salt  during  said 
period,  and  all  books  and  accounts  and 
papers  in  their  possession  or  power,  show- 
ing the  quantity  of  salt  manufactured 

310  during  *said  period,   and  delivered  to 
them  by  their  sub-lessees,   or  those  to 

whom  such  privileges  were  granted  under 
such  contract.'* 

There  is  nothing  unreasonable  or  oppres- 
sive in  this  order,  and  it  is  difficult  to  per- 
ceive upon  what  reasonable  grounds  the 
appellants  can  object  to  it.  They  knew 
when  they  took  possession  of  the  King's 
salt  works,  under  the  lease  of  Preston  to 
Spenser,  Akerman  &Co.,  that  this  property 
was  under  the  supervision  and  control  of 
the  Circuit  court  of  Washington  county; 
and  that  the  yearly  rent  had  been  fixed  by 
the  court  for  many  years  past.  They  had 
sub-let  a  large  portion  of  the  property  to 
sub-tenants,  and  during  the  period  indicated 
in  the  decree  had  received  from  them  large 
rents  in  manufactured  salt  and  otherwise 
for  the  privileges  granted.  Surely  it  was 
a  legitimate  enquiry,  in  order  to  arrive  at 
a  reasonable  rent  which  the  appellants 
should  be  required  to  pay,  to  ascertain  what 
rent  they  received  from  their  sub-lessees 
during  the  same  period. 

Nor  is  the  objection   well   taken,  so  earn- 


estly insisted  upon  by  the  learned  counsel 
for  the  appellants,  that  under  the  issue 
made  by  the  pleadings,  in  the  suit  of  Stuart, 
Buchanan  A  Co.  v.  White  &  others,  no  ac- 
count could  be  ordered  by  the  court.  That 
objection  to  the  decree  would  have  been 
potent  and  conclusive  if  the  action  of  the 
court  had  been  confined  to  that  case ;  for 
the  only  issue  made  by  the  pleadings  in 
that  case  was,  whether  the  King's  heirs  had 
a  right  to  enter  and  use  the  property  for 
themselves.  But  under  the  decree  of  the 
District  court  the  Circuit  court  was  directed 
to  hear  together  with  the  suit  of  Stuart, 
Buchanan  &  Co.  v.  White,  the  suit  of 
Mitchell  V.  McCall,  after  bringing  before 
the  court,  by  an  amended  bill,  all  the  King's 
heirs.     In    the    last    named    case   the 

311  Circuit    *court    of     Washington    had 
assumed,  without  objection,  and  with 

the  approval  and  at  the  request  of  all  the 
parties  interested,  the  complete  supervision 
and  control  of  the  property,  renting  it  out, 
and  distributing  the  lents  among  the  parties 
entitled.  It  required  therefore  no  issue  in 
the  pleadings  in  the  suit  of  Stuart,  Buch- 
anan &  Co.  to  enable  the  court  to  do  that 
which  for  years  it  had  done  under  full  au- 
thority in  the  suit  of  Mitchell  v.  McCall,  to 
wit:  to  ascertain  the  reasonable  rent  for 
the  King's  salt  works,  and  distribute  that 
rent  so  ascertained,  among  the  parties  en- 
titled to  receive  it.  Under  proper  proceed- 
ings in  that  suit  Preston  had  leased  the 
property  for  five  years  from  the  court's 
commissioner.  In  1859  he  made  a  lease  to 
Spenser,  Akerman  &  Co.,  and  the  latter  to 
Stuart,  Buchanan  Sc  Co.  Stuart,  Buchanan 
&  Co.,  took  the  place  of  Preston,  whose 
lease  expired  in  January  1861;  they  held 
over  without  any  authority  of  the  court  and 
without  any  new  contract  with  the  court. 
It  was  certainly  the  right  of  the  King's 
heirs  to  demand,  and  the  duty  of  the  court 
which  had  the  supervision  and  control  of 
the  property  to  compel  the  payment  of  a 
reasonable  rent.  The  proceedings  com- 
plained of  were  taken  simply  for  the  pur- 
pose of  enabling  the  court  to  ascertain  and 
fix  what  amount  would  be  a  reasonable  rent. 
It  had  authority  to  do  this  by  the  express 
terms  of  the  decree  of  the  District  court, 
which  not  being  appealed  from,  as  already 
observed,  was  final  and  conclusive.  That 
decree,  so  far  from  limiting  the  enquiry  of 
the  Circuit  court  to  the  rent  which  had  been 
received  under  the  Preston  lease,  or  to  the 
amount  for  which  Preston  had  leased  the 
works  to  Spenser,  Akerman  &  Co.  as 
the  only  basis  of  fixing  the  rent  to  be  paid 
by  Stuart,  Buchanan  &  Co.,  on  the  con- 
trary left  it   to   the   Circuit    court   to 

312  ascertain  *what,  under  all  the  circum- 
stances,   would  be   a  reasonable  rent 

for  the  property  during  the  period  when  it 
was  in  their  hands,  from  January  1861  to 
January  1869. 

It  must  be  remembered  that  during  a  large 
part  of  this  period  an  extraordinary  and 
unprecedented  demand  for  salt,  combined 
with  great  scarcity  of  that  article,  of  prim- 
est  necessity,  not  only   put  up  tho  prices  to 
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enormous  figures,  but  taxed  the  fullest  ca- 
pacity of  these  words  to  meet  the  pressing 
demand.  A  stupendous  war  and  an  effec- 
tual blockade,  which  hermetrically  sealed 
almost  every  port  on  the  southern  coast, 
gave  to  the  owners  and  lessees  of  the  salt 
works  of  Southwestern  Virginia  almost  an 
exclusive  monopoly  in  the  manufacture  of 
salt.  They  not  only  supplied  the  people  of 
this  state,  and  of  many  of  the  southern 
states,  but  they  had  contracts  with  the  gov- 
ernment of  the  Confederate  states,  of  the 
state  of  Virginia,  of  some  of  the  southern 
states,  and  with  many  of  the  counties  of 
this  state.  Motives  of  patriotism,  as  well 
as  motives  of  gain,  impelled  them  to  work 
the  property  to  its  utmost  capacity,  if  need 
be  to  utter  exhaustion.  They  not  only 
made  such  use  of  the  property  as  was  never 
made  or  could  be  made  by  previous  lessees, 
but  they  had  numerous  sub-tenants,  and 
others  to  whom  they  sold  the  privilege  of 
making  salt.  It  may  well  be,  that  lessees 
who  hold  the  property  under  these  circum- 
stances should  be  held  to  a  different  measure 
of  responsibility  from  those  who  preceded 
them ;  and  surely  it  would  be  no  error  in 
the  Circuit  court  to  conclude  that  what 
would  be  a  reasonable  rent  in  times  of  peace, 
when  the  demand  for  salt  was  ordinary,  and 
the  prices  usual,  would  not  be  a  reasonable 
rent  in  times  of  war  and  blockade,  when 
the  demand  was  so  extraordinary  and 

313  the  prices  ranging  *so  high  as  to 
stimulate  the  lessees  to  work  the  prop- 
erty even  to  exhaustion.  It  is  for  the  Cir- 
cuit court,  acting  in  conformity  with  the 
decree  of  the  District  court,  to  ascertain 
what,  under  all  the  circumstances,  would  be 
a  reasonable  rent.  The  proceedings  taken 
by  the  decree,  appealed  from,  were  intended 
to  furnish  the  data  upon  which  the  court 
may  act.  If  in  carrying  out  that  decree  the 
commissioner  should  put  the  parties  to 
needless  expense  and  time  in  producing 
books  and  papers,  and  taking  accounts 
irrelevant  to  the  enquiry  he  was  ordered  to 
make,  the  plain  remedy  of  the  appellants  is 
to  apply  to  the  Circuit  court  to  control  the 
commissioner  within  the  proper  limits  of 
his  enquiry.  The  judge  of  the  Circuit  court 
has  already  shown  himself  prompt  to  do 
this  upon  such  application  already  made  in 
this  cause.  We  cannot  see  how  the  appel- 
lants have  been  aggrieved  by  any  injury, 
actual  or  threatened,  in  the  decree  appealed 
from. 

It  will  be  time  enough  to  appeal  to  this 
court  when  they  are  held  to  an  unjust  meas- 
ure of  responsibility,  by  being  required  to 
pay  an  unreasonable  rent. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  Circuit 
court  of  Washington  county,  and  that  the 
same  be  affirmed. 

Decree  affirmed. 

314  *  Walsh  V.  Hale. 

June  Term,  1874,  Wythevllle. 
I.  In  December  1882  H  sold  to  W  two  hundred  and 
sixty-five  acres  of  land,  more  or  less,  known  as 

See  3  Min.  Inst  [4th  Ed.]  708. 


Knob  Fork,  purchased  by  H  of  B,  and  hounded  by 
the  deed  of  B,  for  $3,250.  of  which  W  paid  $2,000,  and 
grave  his  bond  for  81,250.  On  a  survey  of  the  land 
by  W,  it  was  found  there  was  but  one  hundred 
and  ninety-nine  acres,  and  twenty-seven  acres  of 
this  was  recovered  by  V  upon  a  superior  title— 
Held: 

1.  W  Is  entitled  to  an  abatement  for  the  deficiency 
of  sixty -six  acres. 

2.  For  the  twenty -seven  acres  the  value  of  the  land 
recovered,  whether  more  or  less  than  the  aver- 
age of  the  whole  tract  is  to  be  abated. 

8.  For  the  remainder  of  the  deficiency,  the  abate- 
ment is  to  be  according  to  the  average  price  per 
acre  of  the  whole  tract 

4,  Confederftte  Contmd  — The  contract  havlnar  been 
a  Confederate  contract,  the  amount  of  the  bond 
is,  under  the  circumstances  of  this  case,  to  be 
scaled  according  to  the  value  of  the  Confederate 
money  at  the  time  of  the  contract 

On  the  18th  of  December  1862,  Peyton  G. 
Hale  executed  a  bond  in  the  penalty  of 
$3,250,  with  a  condition  that  whereas  the 
above  bound  Peyton  G.  Hale  has  this  day 
bargained  and  sold  unto  John  Walsh  two 
hundred  and  sixty-nine  acres  of  land, 
more  or  less,  and  known  as  the  tract  of  land 
called  Knob  Fork,  that  P.  G.  Hale  pur- 
chased of  Samuel  J.  Bourn,  and  bounded  by 
the  deed  that  said  Bourn  made  to  Peyton  G. 
Hale ;  and  the  said  John  Walsh  has  paid  in 
hand  two  thousand  dollars  and  executed  a 
bond  for  twelve  hundred  and  fifty,  as 
315  agreed  upon  by  the  said  P.  G.  *Hale 
and  J.  Walsh;  and  the  condition  of 
this  is  such  that  whenever  the  said  John 
Walsh  pays  to  said  Hale  the  twelve  hundred 
and  fifty  dollars  above  specified,  then  the 
said  Hale  binds  himself,  his  heirs,  executors, 
administrators,  &c.,  to  make  to  the  said 
John  Walsh  a  good  and  lawful  title  to  said 
land,  and  forever  warrant  and  defend  from 
my  heirs,  all  other  persons,  &c. 

At  the  time  this  contract  was  made,  there 
was  an  action  pending  by  Robert  Vaughan 
against  Hale,  to  recover  twenty-seven  acres 
of  this  land;  and  after  the  contract  was 
made  the  case  was  decided  in  favor  of 
Vaughan.  Walsh  then  had  the  land  sur- 
veyed, and  the  survey  showed  that  the  tract 
contained  but  one  hundred  and  ninety-nine 
acres,  including  the  twenty-seven  acres 
recovered  by  Vaughan. 

In  March  1867  Walsh  instituted  a  suit  in 
equity  in  the  Circuit  court  of  Grayson 
county  against  Hale,  claiming  compensa- 
tion for  the  twenty-seven  acres  of  land 
recovered  by  Vaughan,  and  also  an  abate- 
ment of  the  purchase  money  on  account  of 
the  deficiency  in  the  quantity  of  the  land 
in  the  tract.  He  afterwards  amended  his 
bill  and  enjoined  Hale  from  collecting  the 
bond. 

Hale  answered,  admitting  the  plaintiff's 
right  to  compensation  for  the  twenty-seven 
acres ;  but  insisting  that  the  land  was  sold 
by  the  boundaries  of  the  tract,  and  not  by 
the  acre ;  and  that  he  was  not  liable  for  an3^ 
deficiency  of  quantity.  It  was  admitted  by- 
Hale  that  the  price  of  the  land  was  to  be 
paid  in  Confederate  money. 
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There  was  a  report  by  a  commissioner, 
and  much  testimony  was  filed  as  to  the 
value  of  the  twenty-seven  acres;  and  this 
court  was  of  opinion  that  it  was  of  about 
the  same  value  as  the  other  part  of  the  land. 
The  commissioner  reported  the  whole 

316  tract  as   worth  *at  the  time  Hale  sold 
to  Walsh,  $2,500  in   good   money,  and 

deducting  the  value  of  twenty-seven  acres, 
which  he  fixed  at  $324,  there  would  remain 
$2,176  as  the  value  of  the  land  held  by 
Walsh.     To  this  report  Walsh  excepted. 

The  cause  came  on  to  be  heard  on  the  4th 
of  October  1873,  when  the  court  overruled 
the  plaintiff's  exceptions,  and  confirmed 
the  report;  and  being  of  opinion  that  the 
value  of  the  real  estate  at  the  time  of  the 
sale,  in  a  sound  currency,  afforded  the  most 
equitable  rule  and  standard  by  which  to 
scale  the  debt  due  from  complainant  to  de- 
fendant; and  that  from  the  report  of  the 
commissioner,  the  real  estate  sold  by  the 
defendant  to  the  plaintiff,  was,  at  the  time 
of  the  sale,  worth,  in  a  sound  currency,  the 
sum  of  $2,500;  and  that  plaintiff  was  en- 
titled to  an  abatement  from  the  purchase 
money  of  the  sum  of  $324  on  account  of  the 
loss  by  superior  title  of  twenty -seven  acres 
of  land ;  and  adopting  the  rule  above  named 
to  ascertain  the  scal^  value  of  $1,250,  the 
court  fixed  the  same  at  $961.53,  with  interest 
from  the  18th  of  December  1862,  subject  to 
a  credit  of  $324  as  of  that  date.  It  was 
therefore  decreed  that  Hale  should  recover 
of  the  plaintiff  the  said  sum  of  $961.53, 
with  interest  from  the  18th  December  1862, 
subject  to  the  credit  of  $324  as  of  that  date, 
and  his  costs.  From  this  decree  Walsh  ob- 
tained an  appeal  to  this  court. 

Slater  and  Gilmore,  for  the  appellant. 

Terry  and  Pierce,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

On    the    18th   of   December,    1862,    G.  P. 
Hale,  the  appellee,  sold  to  John  Walsh, 

317  the  appellant,  two  hundred  *and  sixty- 
five    acres  of  land,    more  or  less,  for 

the  consideration  of  $3,250,  of  which  $2,000 
were  paid  down,  and  a  bond  given  for  $1,250, 
the  balance.  By  a  survey  made  since  the 
purchase,  it  has  been  ascertained  that  there 
are  only  one  hundred  and  ninety-nine  acres, 
showing  a  deficiency  of  sixty-six  acres,  and 
that  of  the  one  hundred  and  ninety-nine 
acres,  there  was  a  better  outstanding  title 
in  one  Vaughan  for  twenty-seven  acres.  It 
is  conceded  that  the  appellant  is  entitled  to 
an  abatement  from  the  price  for  the  value 
of  the  twenty-seven  acres ;  but  for  the  de- 
ficiency the  appellee  insists  that  it  was  not 
a  sale  by  the  acre,  but  in  gross,  and  that 
the  purchaser  is  not  entitled  to  an  abate- 
ment. 

In  Blessing's  adm'ors  v.  Beatty,  1  Rob. 
R.  287,  302,  it  was  said  by  Baldwin,  J.  that 
'*the  question  of  compensation  usually 
arises,  not  in  sales  by  the  acre,  but  in  sales 
for  a  gross  sum."  And  Lord  Chancellor 
Sugden    lays    it   down    as   a    general  rule, 


where  the  land  is  neither  bought  nor  sold 
professedly  by  the  acre,  and  a  misrepresen- 
tation is  made  as  to  the  quantity,  though 
innocently,  **that  it  is  the  right  of  the  pur- 
chaser to  have  what  the  vendor  can  give, 
with  an  abatement  for  so  much  as  the 
quantity  falls  short."  And  it  seems  now 
to  be  settled  that  the  purchaser,  if  the 
quantity  be  considerably  less  than  was 
stated,  will  be  entitled  to  an  abatement, 
although  the  agreement  contain  the  words 
**more  or  less."  1  Sug.  Vend.,  top,  p.  489 
to  494,  bott.  324-5 ;  Blessing's  adm'ors  v. 
Beatty,  supra. 

In  Portman  v.  Mill,  2  Russ.  R.  370,  cited 
by  the  same  eminent  jurist,  the  lands  were 
described  as  containing  three  hundred  and 
forty-nine  acres,  *'or  thereabout,  be  the 
same  more  or  less;"  and  although  it  was 
expressly  stipulated  in  the  contract  that  the 
parties  should  not  be  responsible  for  anj 
excess     or     deficiency     in    quantity, 

318  *but  that  the  premises  should  be  taken 
by  the  purchaser  at  the  quantity,  more 

or  less — the  actual  number  of  acres  was  less 
by  one  hundred — Lord  Eldon  said,  ''that  as 
to  this  stipulation  he  never  could  agree  that 
such  a  clause  (if  there  was  nothing  else  in 
the  case)  would  cover  so  large  a  deficiency 
in  the  number  of  acres."  This  subject  was 
considered  in  a  case  decided  at  this  term, 
Hendricks  v.  Gillespie,  and  the  rulings  of 
the  court  in  Blessing's  adm'ors  v.  Beatty 
approved. 

There  is  nothing  upon  the  face  of  the 
contract  in  this  case  which  indicates  an  in- 
tention to  make  a  contract  of  hazard.  It  is 
in  fact  a  sale  of  two  hundred  and  sixty-five 
acres  of  land,  for,  it  is  true,  a  sum  in  gross. 
The  land  is  described  as  the  tract  known  as 
**Knob  Fork;"  and  reference  is  made  to  the 
deed  of  Samuel  J.  Bourn  to  the  appellee  for 
its  boundaries.  But  whilst  the  land  is  so 
described,  it  is  a  sale  of  two  hundred  and 
sixty-five  acres.  It  is  true,  it  is  added, 
*'more  or  less."  But  such  language  is  un- 
derstood to  apply  only  to  small  deficiencies 
or  excesses,  attributable  to  variation  of  in- 
struments and  the  like,  as  it  has  been  re- 
peatedly judicially  construed.  When  used, 
it  rather  repels  the  idea  of  a  contract  of 
hazard,  and  implies  that  there  is  no  consid- 
erable difference  in  quantity,  either  in 
excess  or  deficiency,  from  that  which  is 
stated,  and  that  the  purchaser  gets  sub- 
stantially the  quantity  of  land  he  contracts 
for.  In  this  case  the  parties  evidently  be- 
lieved the  one,  that  he  was  selling,  and  the 
other,  that  he  was  buying,  two  hundred  and 
sixty-five  acres,  but  that  if  there  should  l>e 
a  small  deficiency  or  excess  of  that  quantity, 
it  should  not  affect  or  vary  their  contract. 
But  that  there  was  so  great  a  deficiency,  as 
was  afterwards  shown  to  be,  was  not  con- 
templated by  either  of  them.  There  was 
nothing    to   suggest   such  a  thought. 

319  The  deed  from  Bourn  to  the  *appcUee, 
represented  it  to  be  two  hundred  and 

sixty-five  acres.  Both  parties  believed  it  to 
be  as  represented,  and  never  thought  of 
hazarding  anything  as  to  quantity.  Both 
parties  were  innocently  mistaken.     But  the 
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quantity  as  represented  evidently  influenced 
the  price.  It  is  clearly  a  case  for  compen- 
sation. 

As  to  the  measure  of  compensation.  For 
the  deficiency  of  sixty-six  acres,  there  can 
be  no  other  measure  of  compensation  than 
the  average  or  pro  rata  price  agreed  to  be 
paid  for  the  whole.  But  for  the  twenty- 
seven  acres  which  was  sold  to  the  appellant, 
and  which  had  been  recovered  by  Vaughan 
by  a  better  adversary  title,  having  lost  it, 
he  is  entitled  to  its  value,  whether  it  be  of 
greater  or  less  value  than  the  average  value 
of  his  purchase.  He  has  lost  an  identical 
part  of  the  land  he  purchased,  and  he  is 
entitled  by  his  contract  to  have  it  restored 
to  him,  or  to  receive  its  value  as  a  compen- 
sation. The  evidence  with  regard  to  its 
value  is  conflicting.  The  court  is  of  opin- 
ion, from  a  view  of  the  whole  case,  that  it 
is  not  of  greater  value  than  the  average 
price  agreed  to  be  paid  for  the  whole,  and 
that  such  average  price  will  be  a  fair  com- 
pensation to  the  appellant  for  its  loss.  It 
is  therefore  unnecessary  that  any  discrim- 
ination should  be  made  between  the  rate  of 
compensation  allowed  for  the  loss  of  the 
twenty-seven  acres  and  for  the  deficiency 
of  sixty-six  acres. 

The  court  is  therefore  of  opinion  that  the 
appellant  is  entitled  to  an  abatement  for 
ninety-three  acres,  at  the  average  price 
which  he  agreed  to  pay  for  two  hundred  and 
sixty-five  acres,  which,  together  with  the 
cash  payment  made  of  $2,000,  subtracted 
from  5>3,250,  the  whole  price,  will  leave  the 
balance  due  from  him  in  Confederate 
money  as  of  the  18th  of  December  1862 ;  the 
scaled  value  only  of  which  is  due  from  him 
to  the  appellee.  And  as  the  balance 
320  is  very  inconsiderable,  *and  the  evi- 
dence as  to  the  value  of  the  land  is 
conflicting,  it  should  be  scaled  according  to 
the  gold  value  of  Confederate  currency,  as 
of  the  date  of  the  contract ;  and  further, 
that  the  injunction  to  the  judgment  which 
the  appellee  obtained  against  the  appellant, 
of  which  he  complains,  except  as  to  such 
balance,  should  be  perpetuated;  and  that 
upon  the  payment  by  the  appellant  of  such 
balance  the  appellee  should  be  required  to 
make  him  a  deed  with  general  warranty  by 
metes  and  bounds,  for  the  lands  as  shown 
by  the  surveys  made  in  this  cause,  contain- 
ing one  hundred  and  seventy-two  acres. 
The  court  is  of  opinion,  therefore,  to  re- 
verse the  decree,  with  costs,  and  to  enter 
such  decree  as  should  have  been  made  by 
the  Circuit  court. 

Decree  reversed. 


321  *Dickinson  v.  Dickinson  &  Co. 

June  Term.  1874,  Wytbevllle. 
I.  Pleading  and  Practice— Irreffuiarlties  In  Pleading- 
Time  to  Object— A  writ  in  debt  Is  Issued  In  May  1870, 
returnable  to  July  rules,  and  is  served  in  June. 
Tlie  office  judgment  is  confirmed  at  the  October 
rules.  The  plaintiff  did  not  object  to  tlie  defend- 
ants* pleading    payment,  with    leave  to    plead 


further,  at  the  November  term  of  the  court  He 
cannot  afterwards  object  to  the  irregularity. 
3.  Same— Appeal— Dill  of  Bxceptlone.*— The  cause  is 
continued  generally  at  the  March  and  July  terms 
1871,  and  at  the  August  term  defendants,  under 
the  leave  reversed  at  the  November  term  1870, 
tendered  the  plea  of  nil  debit  and  two  special 
pleas.  The  first  was  received  without  objection, 
the  other  two  were  lobjected  to  by  the  plaintlfE 
but  admitted  by  the  court  If  it  was  too  late 
then  to  plead,  and  this  was  the  objection  to  the 
special  pleas,  the  bill  of  exceptions  should  show 
it,  or  it  will  not  be  considered  in  the  appellate 
court 

3.  Instructions— Province  of  Jury.— in  debt  upon  a 
note  against  three  persons  as  partners,  two  of 
them  plead  specially  that  the  partnership  was  dis- 
solved before  the  note  was  made  by  the  third  who 
had  been  acting  partner;  and  that  the  plaintiff 
Icnew  of  the  dissolution.  No  notice  of  dissolution 
had  been  given.  An  instruction  stating  that  cer- 
tain facts  mentioned  in  the  instruction,  if  proved 
to  the  satisfaction  of  the  jury,  are  sufficient  to 
charge  the  plaintiff  with  knowledge  of  the  dissolu- 
tion, and  the  jury  should  consider  him  as  having 
such  knowledge,  Is  erroneous.  It  was  a  question 
of  fact  for  the  jury  to  determine  from  the  evi- 
dence, whether  the  plaintiff  had  such  knowledge. 

4.  Partnership— Contracts  after  Dissolution— Publicity. 
—If  a  partner  contracts,  in  the  name  of  the  firm, 
with  a  third  person,  after  the  partnership  is  dis- 
solved, but  that  fact  is  not  made  public  or 
known  by  such  third  person,  the  law  considers 
the  contract  as  being  made  with  the  firm,  and 
upon  their  credit;  and  they  are  all  bound. 

5.  Same— Presumptions.— In  such  a  case,  in  determin- 
ing which  was  first  in  point  of  time— notice  of  the 
dissolution,  or  the  making  of  the  note— effect 
must  be  given  to  the  presumption  that  the  instru- 
ment was  made  and  issued  on  the  day  it  bears 
date;  unless  some  reason  to  the  contrary  can 

be  shown. 

322  *^-  3ame— What  Notice  of  Dissolutions  Required. 
—Though  a  public  notice  of  dissolution  may 
be  sufficient  as  to  persons  who  have  had  no 
prior  dealings  with  the  firm,  a  person  who  has  had 
such  dealings  must  have  notice,  or  actual  knowl- 
edge of  the  dissolution,  to  release  the  partners 
who  did  not  make  or  authorize  the  making  of  the 
note. 

7.  These  rules  as  to  notice  or  knowledge  of  the  dis- 
solution do  not  apply  to  the  dissolution  of  a  part- 
nership by  death  or  bankruptcy. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Russell  county,  brought  by  Henry 
Dickinson     against    Henry    J.     Dickinson* 

^Pleading  and  Practice— Appeal-Dill  of  Exceptions.- 

In  Lawrence  v.  Com.,  80  Va.  878, 10  S.  E.  Rep.  840,  the 
court  held  that  nothing  that  transpired  during 
the  trial  in  the  court  below  would  be  considered  a 
part  of  the  record  unless  made  so  by  a  bill  of  excep- 
tions or  order  of  the  court;  and  that  the  mere  state- 
ment In  the  record  that  certain  pleas  were  rejected 
and  that  parties  excepted  to  various  rulings  of 
the  court  is  not  sufficient  citing  the  principal  case, 
and  Courtney  v.  Com.,  6  Rand.  666;  Rowt  v.  Kile,  1 
Leigh  216;  White  v.  Toncray.  9  Leigh  847;  Herring- 
ton  v.  Harklns,!  Rob.  691;  Bowyerv.  Hewitt,  2Gratt. 
198;  Johnson  v.  Jennings,  10  Gratt  1;  Fitzhugh  v. 
P^tzhugh,  11  Gratt  801;  Stoneman's  Case,  35  Gratt 
898,  4  Min.  Inst  746. 
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Stephen  Banner  and  George  Banner,  late 
partners  under  the  name  and  style  of  H.  J. 
Dickinson  &  Co.,  upon  a  note  for  $800, 
sig^ned  in  the  firm  name  and  bearing  date 
March  9th,  1860.  The  writ  bore  date  the 
30th  of  May  1870,  and  was  returnable  to  the 
July  rules;  and  at  this  rule  day  a  condi- 
tional^ judgment  was  entered.  No  other 
order  in  the  cause  appears  from  the  record 
to  have  been  entered  until  the  October  rules, 
when  the  conditional  judgment  was  con- 
firmed. The  cause  was  on  the  docket  at  the 
November  term  of  the  court  as  an  office 
judgment ;  and  the  defendants  appeared  and 
pleaded  **pavment" ;  with  leave  to  plead 
specially.  The  cause  was  continued  at  the 
March  and  July  terms  of  1871 ;  and  at  the 
August  term  of  the  court  the  defendants 
offered  three  pleas  in  writing,  the  second 
and  third  of  which  was  objected  to  by  the 
plaintiff,  but  were  received  by  the  court. 
The  first  was  a  plea  of  nil  debit  by  Stephen 
and  John  Banner.  The  other  two  were 
special  pleas  by  the  same  parties,  in  which 
they  averred  that  they  did  not  make  or  sign 
the  note  sued  on,  nor  authorize  any  person 
to  sign  the  same  for  them;  and  when  the 
said  note  purports  to  have  been  executed  by 
H.  J.  Dickinson  &  Co.  to  the  plaintiff,  they 
were  not   partners   or  members  of  the  firm 

of  H.  J.  Dickinson  &  Co. 
323  *The  plaintiff  replied  generally  to 
the  first  plea,  and  specially  to  the  said 
second  and  third  pleas,  averring  that  for 
years  previous  to  the  execution  of  the  note 
sued  on,  the  defendants  were  partners,  doing 
business  as  merchants  under  the  name  and 
style  of  H.  J.  Dickinson  &  Co.  That  H.  J. 
Dickinson  was  the  acting  partner ;  that  the 
plaintiff  had  dealt  largely  with  them,  and 
that  at  the  time  of  the  making  of  the  said 
note  in  the  name  of  the  partnership  by  H. 
J.  Dickinspn,  the  defendants,  and  any  one 
for  them,  had  not  given  the  plaintiff  any 
notice  of  the  dissolution  of  the  partnership ; 
and  he  had  no  notice  of  it  whatever. 

The  record,  after  stating  that  the  plaintiff 
replied  specially  to  the  second  and  third 
pleas,  and  generally  to  the  first  plea,  says : 
and  issue  was  joined  thereon  ;  and  the  cause 
continued. 

The  cause  came  on  for  trial  at  the  August 
term  for  1873,  when  there  was  a  verdict  and 
judgment  in  favor  of  the  defendants.  And 
the  plaintiff  thereupon  applied  to  a  judge 
of  this  court  for  a  writ  of  error  and  super- 
sedeas ;  which  was  awarded. 

The  case  is  stated  by  Judge  Staples  in  his 
opinion. 

Bums,  for  the  appellant. 

Gilmore,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  first  point  made  by  the  plaintiff  is, 
that  inasmuch  as  the  conditional  judgment 
was  entered  at  the  June  rules  1870,  and  con- 
firmed at  the  July  rules,  there  was  a  final 
judgment  by  operation  of  law  at  the  August 
term  succeeding,  and  it  was  too  late  for  the 


defendants     to     plead     at    the    November 
court. 

324  *The  process  was  issued  in  May, 
was  made  returnable  to  the  1st  Mon- 
day in  July,  and  was  served  upon  the  de- 
fendants in  June.  It  is  probable  that  at  the 
July  rules  the  conditional  judgment  was 
entered :  the  record  shows  it  was  not  how- 
ever confirmed  until  the  October  rules.  The 
cause  of  this  delay  is  not  explained,  nor  is 
it  material  now  to  inquire  into  it.  The 
plaintiff  did  not  complain  of  any  irregular- 
ity in  the  proceeding,  nor  make  any  motion 
to  correct  it,  if,  in  fact,  such  irregularity 
existed.  So  far  from  it,  he  permitted  the 
defendants  at  the  November  term  to  file 
their  plea  of  payment  without  objection. 
Under  these  circumstances,  it  is  of  course 
too  late  to  raise  any  question  in  this  court 
as  to  the  ri^ht  of  the  defendants  to  set  aside 
the  office  judgment,  and  to  plead  to  the 
merits  of  the  action. 

Another  point  made  for  the  plaintiff  is, 
that  pleas  Nos.  2  and  3,  tendered  at  the 
August  term  1871,  were  unreasonably  de- 
layed, and  they  ought  for  that  reason  to 
have  been  rejected.  It  appears  that  the 
plaintiff  objected  to  the  filing  of  these  pleas, 
but  upon  what  ground  does  not  appear.  If 
upon  the  ground  of  delay  the  bill  of  excep- 
tions ought  to  show  it,  otherwise  the  de- 
fendants may  be  surprised  by  an  objection 
first  taken  here,  and  which,  if  made  in  the 
court  below,  might  have  been  met  by  a  very 
satisfactory  explanation.  There  is  enough, 
however,  in  the  record  to  show  that  the 
pleas  were  not  objected  to  upon  any  such 
ground. 

At  the  November  term  1870,  the  defend- 
ants pleaded  payment  with  leave  to  plead 
specially.  At  the  two  following  terms  no 
action  was  taken  in  the  case  except  to  enter 
a  general  continuance.  At  the  August  court 
the  defendant,  in  conformity  with  the  leave 
previously  given  them,  tendered  their 

325  pleas.     The  plaintiff  objected  *to  the 
second  and  third ;  but  he  made  no  op- 
position to  the  first. 

This  simple  statement  is  sufficient  to  show 
that  the  objection  of  the  plaintiff  was  not 
based  upon  the  ground  of  unreasonable 
delay,  for  that  objection  was  applicable  as 
well  to  the  first  as  to  the  second  and  third 
pleas. 

But  even  if  this  objection  had  been  urged 
in  the  court  below,  it  is  very  doubtful,  to 
say  the  least,  whether  it  ought  to  have  pre- 
vailed. The  plaintiff  did  not  object  to  the 
permission  given  the  defendants  to  plead  at 
a  future  term,  and  it  does  not  appear  that 
the  defendants  in  exercising  the  privilege 
accorded  them  were  guilty  of  any  unreason- 
able delay. 

Another  objection  made  by  the  plaintiff 
is  to  the  failure  of  the  defendants  to  put  in 
a  rejoinder  to  plaintiff's  replications  to  pleas 
Nos.  2  and  3  respectively. 

The  record  states  that  the  plaintiff  replied 
specially  to  pleas  Nos.  2  and  3,  and  gener- 
ally to  plea  No.  1,  and  **  issue  was  joined 
thereon.*'  Upon  the  authority  of  South 
Side    R.    R.    Co.    v.  Daniel,  20  Gratt.,  344, 


394 


25  QRATT. 


Dickinson  v.  Dickinson  &  Co. 


326,  327,  328 


and  cases  there  cited,  this  is  sufficient  to 
show  that  the  issue  was  in  fact  joined  and 
duly  tried  by  a  jury. 

There  are  other  points  presented  in  the 
])etition,  but  it  is  deemed  unnecessary  to 
notice  them,  as  they  were  not  insisted  upon 
in  the  argument.  Those  already  mentioned 
constitute  the  principal  objections  of  the 
plaintiff  to  the  preliminary  proceedings  in 
the  court  below.  Having  disposed  of  them, 
it  is  proper  to  consider  the  case  upon  its 
merits. 

The  main  question  before  us  arises  upon 
the  plaintiff's  first  bill  of  exceptions,  and 
is  presented  in  the  sixth  assignment  of 
error.  This  alleged  error  is  in  an  instruc- 
tion given  to  the  jury  on  motion  of  the 
defendants.     This  instruction  declares 

326  substantially,  that  if  *the  defendants, 
as  early  as  some  day  in   the  month  of 

March,  1859,  dissolved  by  mutual  consent, 
the  partnership  previously  thereto  existing 
between  them,  that  neither  partner  had 
thereafter  authority  to  create  any  new  obli- 
gation, or  execute  a  note  therefor  in  the 
name  of  the  firm,  binding  upon  the  other 
partners,  unless  the  new  obligation  was 
created  in  the  usual  course  of  the  partner- 
ship business  to  a  person  who  had  no 
notice  or  knowledge  of  the  dissolution  of 
the  partnership.  And  if  the  jury  should 
believe  from  the  evidence,  that  as  early  as 
the  spring  of  1859  the  defendants  ceased  to 
buy  and  sell  goods,  their  store-house  was 
closed  up,  H.  J.  Dickinson,  the  active 
partner  of  the  firm,  had  moved  away  from 
the  store-house,  and  had  engaged  in  another 
employment,  that  their  store-house  remained 
closed  up  until  the  note  in  controversy  was 
executed,  and  was  then  still  closed  up,  that 
nothing  prior  to  the  execution  of  the  note 
was  done  in  the  business  of  the  partnership 
after  the  house  was  closed,  in  the  spring  of 
1859,  except  what  was  done  by  the  active 
partner,  H.  J.  Dickinson,  in  settling  up  the 
business,  and  that  all  these  facts  were 
known  to  the  plaintiff  at  the  time  the  note 
in  controversy  was  executed,  on  the  19th 
March,  1860,  then  these  facts  are  sufficient 
to  charge  the  plaintiff  with  knowledge  of 
the  dissolution,  and  the  jury  should  con- 
sider him  as  having  such  knowledge. 

The  manifest  error  in  this  instruction  is 
in  assuming  that  the  facts  therein  men- 
tioned, if  brought  home  to  the  plaintiff, 
were  sufficient  of  themselves  to  charge  him 
with  actual  knowledge  of  the  dissolution  of 
the  partnership,  whether  in  fact  he  had  or 
had  not  such  knowledge. 

It  seems  that  the  defendants  did  not  give 

notice,  public  or  private,  of  the  dissolution : 

they  did  not  notify  their  customers  of 

327  the  fact :  they  did   not  even  *take  the 
trouble  to   publish   or   post  it  at  their 

place  of  business.  At  least  the  instruction 
does  not  assume  that  either  of  these  acts 
was  done  by  the  defendants;  but  it  does 
assume  that,  in  the  absence  of  each  and  all 
of  them,  certain  other  acts  constituted  notice 
which  the  plaintiff  was  not  permitted  to 
controvert.  Now  these  facts,  as  stated  in 
the  instruction,  may  be  sufficient  to  satisfy 


a  jury  that  the  plaintiff  was  informed  of 
the  dissolution  of  the  partnership ;  but  cer- 
tainly they  do  not-  constitute  notice:  they 
are  not  sufficient  as  a  matter  of  law,  to 
charge  the  plaintiff  with  such  notice.  Each 
and  all  of  them  may  have  been  known  to 
him,  and  still  the  plaintiff  may  not  have 
had  such  knowledge  or  information  in 
regard  to  the  dissolution  as  would  invalidate 
the  note  in  his  possession. 

The  instruction  was  therefore  a  manifest 
invasion  of  the  province  of  the  jury,  and  as 
such  was  clearly  erroneous.  The  learned 
counsel  insists,  however,  that  no  injustice 
was  done  the  plaintiff,  because  the  question 
of  notice  is  not  involved  in  the  inquiry. 
His  proposition  is,  that  one  partner  cannot, 
by  a  new  contract  entered  into  after  the 
dissolution,  impose  any  new  obligation 
upon  his  copartners  without  some  special 
authority  for  that  purpose.  The  note  in 
controversy  having  been  executed  after  the 
partnership  was  dissolved,  was  not  binding 
upon  the  partners  who  did  not  unite  in  its 
execution,  although  the  creditor  may  have 
had  no  notice  of  such  dissolution.  The 
plaintiff  could  not  therefore  have  been  prej- 
udiced by  anything  in  the  instruction  upon 
the  subject  of  notice,  however  erroneous  it 
may  have  been. 

If  the  learned  counsel's  premises  are  cor- 
rect, his  conclusion  is  undoubtedly  correct 
also.  But  are  his  premises  correct?  The 
only  authority  he  cites  to  sustain  his  posi- 
tion is  that  of  Parker  v.  Cousins,  2 
328  Gratt.  *372.  That  case  does,  unques- 
tionably, affirm  the  general  proposi- 
tion that  one  partner  cannot,  after  the 
dissolution,  create  a  binding  obligation 
upon  the  firm  without  some  special  author- 
ity for  that  purpose ;  but  this  decision  was 
made  upon  a  state  of  facts  which  showed 
that  the  person  dealing  with  the  partner 
was  informed  of  the  dissolution  at  the  time 
of  the  renewal  of  the  note. 

The  principle  is  well  established,  that  if 
a  partner  contracts  in  the  name  of  the  firm 
with  a  third  person  after  the  partnership 
is  dissolved,  but  that  fact  is  not  made  pub- 
lic, or  known  by  such  third  person,  the  law 
considers  the  conti^ct  as  being  made  with 
the  firm  and  upon  their  credit.  The  rule 
upon  this  subject  is  thus  laid  down  in 
Ivindly  on  Partnership,  p.  328:  **So  if  a 
partnership  is  dissolved,  or  one  of  the  known 
members  retires  from  the  firm,  until  the 
dissolution  or  retirement  is  duly  notified, 
the  power  of  each  to  bind  the  rest  remains 
in  full  force;  although  as  between  them- 
selves, a  dissolution  or  retirement  is  a  rev- 
ocation of  the  authority  of  each  to  act  for 
the  other.  Thus  if  a  known  partner  retires 
(which  is  in  fact  a  dissolution),  and  no 
notice  is  given,  he  will  be  liable  to  be  sued 
in  respect  of  a  promissorj'  note  made  since 
his  retirement  by  his  late  partner,  even 
though  the  plaintiff  had  no  dealings  with 
the  junior  before  the  making  of  the  note. 
And  in  determining  which  was  first  in  point 
of  time,  to  wit:  notice  of  the  dissolution  or 
the  making  of  the  note,  effect  must  be  given 
to  the  presumption  that  the  instrument  was 


395 


26  GRATT. 


Virginia  Rbports,  Annotated. 


329,  330,  331,  332 


made  and  issued  on  the  day  it  bears  date, 
unless  some  reason  to  the  contrary  can  be 
shown. '  * 

In   Ketcham   &  Black   y.    Clark,   6  John. 

R.     144,     the    draft    was    accepted    in    the 

name  of  the  firm  after   the  dissolution.     It 

was    held    that    both    partners    were 

329  *bound  by  the  acceptance ;  there  being 
no   evidence   of  any   public  notice  of 

the  dissolution  of  the  partnership,  nor  any 
special  notice  of  its  dissolution  to  the  party 
dealing  with  the  firm. 

It  is  useless  to  multiply  citations  upon 
the  point.  The  authorities  are  believed  to 
be  almost  uniform  in  support  of  the  propo- 
sition. National  Bank  v.  Norton,  1  Hill's 
N.  Y.  R.,  572;  Story  on  Partnership,  {{ 
160,  161,  334,  336. 

In  regurd  to  notice  of  dissolution,  a  dis- 
tinction has  been  justly  made  between  per- 
sons who  have  had  previous  dealings  with 
the  firm,  and  those  who  have  had  no  such 
dealings.  As  to  the  former,  it  has  been 
universally  held  that  actual  notice  is  indis- 
pensable. It  must  not  be  inferred,  however, 
that  special  notice  must  be  given  to  each 
customer.  If  actual  knowledge  of  the  dis- 
solution is  brought  home  to  the  party,  he 
will  be  concluded,  although  no  notice  what- 
ever may  have  been  given.  Whether  in 
such  case  the  evidence  is  su^icient  to  jus- 
tify the  inference  of  actual  knowledge,  is  a 
question  of  fact  for  the  consideration  of  a 
jury,  under  the  supervision  of  the  court. 
Irby  V.  Vining,  2  McCord»s  R.  379;  Cod- 
dington  v.  Hunt,  6  Hill's  R.  595;  Collyer 
on  Partnership,  {  332. 

It  may  be  proper  to  add,  that  these  rules 
apply  only  to  cases  where  the  dissolution  is 
by  act  of  the  parties.  It  is  well  settled, 
that  upon  the  death  or  bankruptcy  of  a 
partner,  notice  of  the  dissolution  to  third 
persons  is  not  necessary.  The  reason  seems 
to  be,  that  in  those  cases  the  dissolution  is 
by  operation  of  law.  It  would  be  the  height 
of  injustice  to  allow  the  acts  of  the  other 
partners  to  bind  the  estates  of  persons  who 
are  incapable  of  acting  themselves,  or  of 
continuing  an  authority  for  that  purpose. 

It  follows,  from  What  has  been  said, 

330  that  the  Circuit  *court  erred  in  giving 
the  instruction  set  out   in   plaintiff's 

first  bill  of  exceptions.  This  view  renders 
it  unnecessary  to  consider  particularly  the 
instruction  asked  for  by  the  plaintiff  and 
refused  by  the  court,  which  is  set  out  in  the 
second  bill  of  exceptions. 

It  is  sufficient  to  say,  that  where  there  is 
evidence  tending  to  make  out  the  supposed 
case,  however  inadequate,  or  however  little 
weight  it  may  be  deemed  entitled  to,  it  is 
best  and  safest  to  give  the  instruction  if  it 
propound  the  law  correctly.  Early  v.  Gar- 
land's lessee,  13  Gratt.  1. 

This  well  established  principle  will  guide 
the  Circuit  court  if  upon  a  future  trial  the 
question  shall  again  arise  upon  a  like  in- 
struction. 

For  the  error  already  mentioned,  the 
judgment   of   the   Circuit  court  must  be  re- 


versed, and  the  cause  remanded  to  be  pro- 
ceeded with  in  accordance  with  the  views 
herein  announced. 

Judgment  reversed. 


331  *  Bowman  v.  Miller  &  Co.  &  al. 

September  Term,  1874,  Staunton. 

[18  Am.  Rep.  686.] 

I.  B  beinfi:  in  want  of  money.  In  Ausust  1867,  went  to 
the  city  of  Baltimore  with  a  nesrotlable  note  for 
$8,800,  blank  as  to  date  and  place  of  payment  but 
siffned  by  himself  and  endorsed  by  five  persons, 
he  and  they  llTlnflr  in  Virflrinia.  This  note  he  sold 
to  M,  of  Baltimore,  at  a  discount  of  one  and  one- 
fonrth  per  cent,  per  month;  the  proper  date  was 
inserted  and  the  place  of  payment  fixed  at  the 
National  Exchange  of  Baltimore.  This  note  was 
renewed  with  the  same  parties,  and  in  April  1888 
B  made  a  payment  on  it  of  8660,  and  another  note 
to  meet  the  balance  was  made  by  the  same  parties, 
payable  at  the  same  bank,  and  M  agreed  to  take 
this  note  at  the  same  discount.  The  last  note  not 
beinar  paid,  M  sent  it  and  all  the  previous  notes 
and  papers  connected  with  the  loan,  with  a  state- 
ment of  the  amount  due  him,  to  a  friend  residing 
in  Harrisonburar,  with  a  request  that  he  would 
take  B's  note  for  what  was  due,  endorsed  by  the 
same  parties.  This  was  done,  and  the  note  was 
made  payable  at  the  National  Bank  at  Harrison- 
bnrff.— Hxld: 
I.  Conflict  of  Laws— Situs  of  Coatract— Novatloa.-> 

The  taklufif  of  the  last  note  was  not  a  novation  of 

the  previously  existing  debt:  but  the  contract  is 

still  a  Maryland  contract,  to  be  ffovemed  by  the 

law  of  Maryland. 
3.  Same— Same— Marylaiid  Usury  Laws.— By  the  law 

of  Maryland  the  contract  was  not  null  and  void; 

but  M  miffht  recover  upon  it  there  the  principal 

and  legal  interest 

3.  5ame— Enforcement  of  riaryland  Contract  In  Vlr- 
fflnla  Courts.— The  last  note,  not  providing  on  its 
face  for  the  payment  in  fntiu'e  of  more  than 
lefiral  interest  it  not  beincr  a  Virginia  contract 
and  not  beinff  void  by  the  law  of  Maryland,  it 
will  be  enforced  as  a  Maryland  contract  In  the 
courts  of  VirflTinia. 

4.  QUiBRB.— If  a  Virginia  court  examinlns:  into 
contracts  entered  into  in  a  foreign  country,  can 
do  more  than  affirm  the  validity  or  Invalidity'  of 
such  contracts:  or  can  in  such  case  administer 
any  remedies  other  than  those  afforded  by  the 

laws  of  Virginia. 

332  *B'  Virfflnia  Court    Admlnisterlnir    Maryland 

Remedy.— If  a  Virflrlnia  court  may  adminis- 
ter the  Maryland  remedy  on  a  defense  of  usury, 
the  defendant  must  file  such  a  plea  as  the  law 
of  that  state  prescribes. 

*  This  was  an  action  of  debt  in  the  Circuit 
court  of  Shenandoah  county,  brought  by 
Daniel  Miller  &  Co.  of  Baltimore,  against 
John  Bowman,  Jr. ,  as  maker,  and  live  other 
persons  as  endorsers  of  a  negotiable  note  for 
13,048.75.  The  note  bore  place  and  date, 
''Rockingham  Co.,  Va.,  March  20th,  1869," 

See  Fant  v.  Miller,  17  Oratt.  47  and  monosraphlc 
note  on  "Usury"  appended  to  Coffman  v.  Miller.  28 
Qratt  698. 
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and  was  made  payable  at  the  **  First  Na- 
tional Bank  of  Harrisonburg,  Va. ;"  and 
was  protested  for  non-payment.  The  de- 
fendants pleaded  payment,  nil  debet,  and 
usury,  the  latter  in  the  form  given  in  the 
Virginia  Statute ;  upon  which  pleas  issues 
were  made  up. 

On  the  trial  the  plaintiffs  and  the  defend- 
ants asked  for  instructions.  That  of  the 
plaintiffs  was  given,  and  that  of  the  de- 
fendants was  refused:  and  the  defendants 
excepted. 

The  jury  found  a  verdict  in  favor  of  the 
plaintiffs  for  $2,888.14,  with  six  per  cent, 
interest  thereon  from  the  22d  of  May,  1869, 
until  paid.  The  defendants  thereupon 
moved  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence ;  but  the  court  overruled  the 
motion,  and  entered  a  judgment  upon  it 
and  the  defendants  again  excepted.  Upon 
the  application  of  John  Bowman,  Jr. ,  a 
supersedeas  was  allowed  by  a  judge  of  this 
court.  The  case  is  sufficiently  stated  by 
Judge  Staples  in  his  opinion. 

John  C.  Woodson  and  John  E.  Roller,  for 
the  appellant. 

Walton,  for  the  appellees. 

STAPLES,  J.   delivered  the  opinion  of 
the  court. 

333  *The  note   in  controversy  was  exe- 

cuted by  parties  residing  in  Rocking- 
ham county,  and  is  payable  at  the  First 
National  Bank  of  Harrisonburg,  Virginia. 
It  is,  however,  founded  upon  transactions 
which  occurred  in  the  state  of  Maryland. 
It  seems  that  John  Bowman,  Jr.,  one  of  the 
defendants,  being  in  want  of  money,  in 
August  1867,  went  to  the  city  of  Baltimore 
with  a  negotiable  note  for  $3,500,  blank  as 
to  date  and  place  of  payment,  but  signed 
by  himself  and  endorsed  by  certain  persons 
residents  of  Virginia.  This  note,  after 
some  negotiation,  he  sold  to  Daniel  Miller 
A  Co.  of  that  city  at  a  discount  of  one  and 
one-fourth  per  cent,  per  month.  The  proper 
date  was  inserted,  and  the  place  of  payment 
fixed  at  the  National  Exchange  Bank  of 
Baltimore.  The  note  was  not  paid  at  ma- 
turity, and  another  was  given  in  renewal 
in  December  1867  for  $3,602.68,  with  the 
same  endorsers,  and  payable  at  the  same 
place.  Upon  this  note  the  sum  of  $550  in 
cash  was  paid  by  Bowman  on  the  25th  April, 
1868 ;  and  a  new  note  bearing  the  same  date 
was  executed  by  him  and  his  endorsers  to 
meet  the  balance  due  Daniel  Miller  A  Co. 
Efforts  were  made  by  Bowman's  agent  in 
Baltimore  to  sell  this  note  in  market ;  but 
they  were  unsuccessful ;  and  it  was  finally 
agreed  that  Daniel  Miller  A  Co.  should  take 
the  note  at  a  discount  of  one  and  one-fourth 
per  cent.  This  was  done,  and  the  nett  pro- 
ceeds of  sale  were  applied  in  discharge  of 
the  amount  due  Daniel  Miller  &  Co.,  leaving 
a  small  balance  due  them. 

This  last  mentioned  note  was  not  paid  at 
maturity,  or  at  any  other  time,  but  remained 
in  the   possession   of  Daniel  Miller    A   Co. 


until  the  early  part  of   the  year  1869,  when 

they   sent    it   and   all  the  notes  and  papers 

connected  with  the   Bowman  loan,  together 

with   a   statement   of  the  amoijint  due 

334  them  to  a  friend  residing  *at  Harris- 
onburg, with  a  request  that  he  would 

take  Bowman's  note  for  what  was  due,  en- 
dorsed by  the  same  parties  as  were  on  the 
previous  notes.  They  gave  no  instructions 
in  regard  to  the  place  of  payment,  but  they 
enclosed  two  blank  notes,  one  payable  at 
the  National  Exchange  Bank  of  Baltimore, 
and  the  other  blank  as  to  the  place  of  pay- 
ment. One  of  these  was  taken  by  Bowman, 
the  word  **Baltimore,"  at  the  beginning  of 
the  note,  erased,  and  Rockingham  county 
was  inserted.  It  was  then  filled  up  with 
the  amount  due  Daniel  Miller  A  Co.,  made 
payable  at  the  bank  at  Harrisonburg,  en- 
dorsed by  the  same  parties,  delivered  to  the 
agent  of  Daniel  Miller  A  Co.,  and  by  him 
transmitted  to  his  principals   in  Baltimore. 

It  is  not  claimed  that  the  writing  contains 
any  stipulation  for  the  payment  of  illegal 
interest,  except  so  far  as  it  is  derived  from 
the  antecedent  transactions  of  the  parties. 
The  defendant's  pretension  is,  that  the 
notes  sold  to  Daniel  Miller  A  Co.,  in  Balti- 
more, were  negotiated  at  a  usurious  rate; 
and  that  this  taint  adhered  to  and  was  car- 
ried into  all  the  succeeding  notes,  including 
the  one  now  under  consideration ;  and  this 
note  having  been  executed  in  Virginia, 
and  payable  here  also,  is  a  Virginia  con- 
tract, to  be  determined  by  the  Virginia  laws 
upon  the  subject  of  usury. 

This  is  the  real  issue  between  the  parties. 
In  considering  it  I  do  not  propose  to  follow 
the  learned  counsel  in  their  elaborate  dis- 
cussions of  the  various  propositions  sup- 
posed to  be  involved  in  the  case.  The  whole 
subject  lies  in  a  very  narrow  compass,  and 
may  be  disposed  of  upon  a  few  well  estab- 
lished principles  of  law. 

In  the  first  place,  the  rule  is  well  settled, 
that  the  validity  of  a  contract  is  to  be  de- 
termined by  the  laws  of  the  country 
where  it  is  made   and   to  be  executed. 

335  *If   valid    there    it    is   recognized   in 
every  other  state  as  of  binding  force 

and  obligation ;  unless,  indeed,  it  be  im- 
moral, contrary  to  the  public  policy  of  the 
foreign  state,  6t  prejudicial  to  the  rights 
and  feelings  of  its  citizens.  Andrews  v. 
Pond,  13  Peters  R.  65,  78.  On  the  other 
hand,  if  it  is  declared  by  the  court  of  the 
country  where  made  and  to  be  executed  to 
be  void,  it  will  be  condemned  by  the  tribu- 
nals of  every  country.  These  principles  of 
law  are  almost  universally  recognized. 
That  contracts  for  the  loan  of  money  are 
directly  within  their  influence  does  not  ad- 
mit of  a  question.  If  valid  where  made  and 
to  be  executed,  they  are  valid  everywhere, 
and  will  be  enforced  by  all  foreign  tribu- 
nals.    Story  Conflict  of  Laws,  {  291. 

In  view  of  these  principles,  it  becomes 
important  to  enquire  how  the  transactions 
and  notes  of  the  parties  are  affected  by  the 
Maryland  laws  relating  to  usury.  I  mean 
the  notes  executed  in  the  city  of  Baltimore 
anterior  to  the  one   in   controversy.     That 
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these  were  Maryland  contracts,  to  be  gov- 
erned and  their  validity  determined  by 
Maryland  statutes,  is  too  plain  for  argu- 
ment. If  authority  is  desired  on  this  point, 
it  may  be  found  in  Fint  et  als.  v.  Miller  & 
Mayhew,  17  Gratt.  47. 

What  then  is  the  Maryland  law  upon  the 
subject  of  usurious  contracts?  Under  its 
operation  as  found  in  this  case  a  contract 
or  evidence  of  debt,  although  tainted  with 
usury,  is  not  null  and  void ;  but  it  is  a  valid 
contract  upon  which  an  action  may  be 
maintained  for  the  recovery  of  the  principal 
and  interest  actually  due  on  said  contract 
or  evidence  of  debt ;  and  it  is  only  void  to 
the  extent  of  the  usurious  interest.  And  it 
is  provided  that  a  person  who  seeks  to  avail 
himself  of  the  defense  of  usury  shall  plead 
the  same  specially,  and  set  out  the  true 

336  amount  due,  principal  *and  interest, 
at  six  per  cent. ;  and  thereupon  judg- 
ment is  to  be  rendered  in  favor  of  the  plain- 
tiff for  the  amount  of  such  pHncipal  and 
interest. 

It  will  thus  be  seen  that  under  the  Mary- 
land laws  usurious  contracts  are  not  avoided 
under  any  circumstances,  but  are  valid 
securities  to  the  extent  of  the  principal,  and 
six  per  cent,  interest.  This  is  the  settled 
rule  of  construction.  Baugher  et  als.  v. 
Nelson,  9  Gill's  R.  299. 

It  is  clear,  therefore,  that  the  notes  of  the 
defendant  executed  in  Mainland,  and  paya- 
ble there,  were  valid  securities ;  that  actions 
could  have  been  maintained  thereon,  and 
recoveries  had  in  the  courts  of  that  state  if 
the  defendants  could  have  been  served  with 
process  there,  and  they  could  only  have 
been  relieved  of  paying  the  usurious  inter- 
est. 

Are  the  plaintiffs  in  a  worse  condition  by 
the  execution  of  the  note  in  controversy? 
That  note  changes  the  place  of  payment, 
but  it  does  not  otherwise  affect  the  rights 
and  obligations  of  the  parties.  It  is  not  a 
novation  of  the  old  debt ;  it  is  not  the  crea- 
tion of  a  new  one ;  it  is  simply  a  continua- 
tion of  the  old  one.  Concede  that  it  is  a 
Virginia  contract,  it  is,  nevertheless,  a 
contract  to  pay  a  valid  debt  to  the  extent  of 
the  principal,  and  six  per  cent,  interest, 
with  a  right  on  the  part  of  ^the  defendants 
to  escape  the  payment  of  the  excess. 

Suppose  Daniel  Miller  &  Co.  had  sent  the 
last  note  executed  in  Baltimore,  that  of 
the  25th  April,  1868,  to  Rockingham  county 
for  suit,  instead  of  renewal,  I  imagine  there 
can  be  no  doubt  of  their  right  of  recovery 
thereon.  It  cannot  be  that  the  execution 
of  a  new  note,  for  the  amount  of  an  old  one, 
can  make  the  debt  or  the  security  invalid 
simply  because  the  place  of  payment  is 
changed.     No  well  considered  case  can 

337  *be  found  giving  countenance  to  such 
an  idea.     The  case  of  Dewar  v.  Span, 

3  T.  R.  425,  has  been  relied  on  as  an  au- 
thority for  the  appellant.  In  that  case  a 
bond  had  been  executed  at  the  island  of  St. 
Christopher,  where  the  interest  was  six  per 
cent.  A  new  bond  was  afterwards  executed 
in  England  as  a  substitute  for  the  old  one, 
providing  for   the  payment  of  six  per  cent. 


interest  also.  It  was  held,  that  as  the  new 
bond  was  an  English  contract,  it  was  void 
for  usury.  The  reason  is  apparent.  The 
new  bond  provided  not  merely  for  the  old 
debt,  but  it  contained  an  express  stipulation 
for  the  payment  of  six  per  cent,  thereon  in 
the  future,  which  was  not  allowable  in  Eng- 
land. No  one  pretends  that  a  bond  for  the 
payment  of  the  aggregate  of  principal  and 
interest  upon  the  old  debt,  according  to  the 
rates  allowed  at  the  island  of  St.  Christo- 
pher, would  have  been  invalid.  It  was  the 
insertion  of  a  stipulation  to  pay  six  per 
cent,  in  England  that  vitiated  the  obliga- 
tion. And  this  is  in  harmony  with  the 
doctrine  laid  down  by  Judge  Story  in  his 
**Conflict  of  Laws;"  and  that  is,  **If  a  debt 
is  contracted  in  one  country  (New  York), 
and  afterwards,  in  consideration  of  further 
delay,  the  debtor  in  another  country  (Vir- 
ginia) enters  into  a  new  contract  for  the 
interest  allowed  in  the  country  where  the 
debt  was  contracted,  (New  York),  but  higher 
than  in  the  country  where  the  contract  is 
made,  it  is  held  that  the  contract  is  invalid. 
And  so  in  the  present  case,  if  the  note  in 
controversy  had  contained  an  express  stip- 
ulation to  pay  a  higher  rate  of  interest  than 
is  allowed  by  our  laws  upon  the  amount  of 
the  Maryland  debt,  such  a  stipulation  would 
probably  have  been  invalid.  But,  as  already 
seen,  it  does  nothing  of  the  kind ;  it  is  a 
mere  promise  to  pay  the  debt  already  sub- 
sisting, and   bears  of  course  only  the  legal 

rate  of  interest. 
338  *The  case  mainly   relied  upon  as  in 

conflict  with  this  position  is  that  of 
Turpin  V.  Povall  etals.,  8  Leigh  93.  There 
is  certainly  nothing  in  the  decision  itself 
that  can  be  so  construed ;  but  Judge  Tucker, 
in  the  course  of  his  opinion,  gave  expression 
to  certain  views  which  were  not  called  for 
by  the  case,  and  which,  if  not  carefully 
considered,  are  well  calculated  to  produce 
erroneous  impressions. 

The  facts  briefly  stated,  are,  that  Povall, 
a  resident  of  Pennsylvania,  made  a  loan  to 
Johnson,  of  Virginia,  of  eight  thousand 
dollars.  The  loan  was  made  and  the  money 
advanced  in  Philadelphia,  though  this  is 
not  very  clear,  the  .bond,  was  however, 
taken  in  Virginia  by  the  agent  of  Povall, 
with  Turpin  as  surety.  The  contract  was 
to  pay  ten  per  cent,  interest,  which,  it 
seems,  was  illegal  by  the  law  of  Pennsyl- 
vania ;  but  under  that  law  the  debtor  was 
entitled  to  relief  only  against  the  usurious 
excess,  while  under  the  Virginia  law  the 
entire  debt  was  forfeited.  The  great  ques- 
tion was  therefore  whether  it  was  a  Vir- 
ginia or  a  Pennsylvania  contract.  The 
court  held  that  it  was  a  Virginia  contract. 
And  the  reason  assigned  was  that  a  new 
party  was  introduced ;  and  by  the  execution 
of  the  new  bond  with  the  new  party,  the 
old  contract  was  annihilated.  But  Judge 
Tucker  in  coming  to  this  conclusion,  ad- 
mitted that  he  was  by  no  means  satisfied 
with  the  reasoning  or  the  authorities  upon 
this  point.  He  said  the  new  contract  was 
obviously  executed  in  reference  to  the  law 
of  Pennsylvania,  where  the  loan  was  made ; 
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and  where  that  is  the  case  it  would  seem 
that  the  contract  is  to  be  governed  by  the 
law  of  the  place  of  reference,  and  not  by 
that  of  the  place  of  execution. 

In  the  present  case  no  new  party  was  in- 
troduced. The  maker  and  endorsers 
339  of  the  note  were  the  same.  *The  new 
note  was  not  a  novation  of  the  debt, 
but  a  mere  renewal  and  a  continuation  of 
the  same  liability.  And  although  the  place 
of  payment  was  changed  for  the  mere  con- 
venience of  the  parties,  it  is  obvious  that 
the  contract  was  made  with  reference  to  the 
laws  of  Maryland,  where  the  loan  was  made, 
and  where  all  the  transactions  occurred. 

This  view  is  fully  sustained  by  the  case 
of  Jacks  V.  Nichols,  1  Selden  New  York  K. 
178.  There  a  loan  was  made  between  par- 
ties in  Ne^  York,  and  notes  given ;  when 
due  they  were  given  up  upon  an  arrange- 
ment for  further  time,  and  new  notes  exe- 
cuted to  the  lender,  who  was  then  in  Con- 
necticut. In  actions  upon  these  notes  it  was 
held  that  it  was  still  a  New  York  contract, 
not  changed  by  the  execution  of  the  new 
notes.  They  constituted  a  mere  renewal, 
and  did  not  change  the  nature  of  the  debt 
or  the  liability  of  the  parties. 

There  is  another  material  difference  be- 
tween the  present  case  and  that  of  Turpin 
V.  Povall.  In  the  latter  case  there  was  an 
express  stipulation  to  pay  a  future  interest 
of  ten  per  cent.  In  the  present  case  the 
note  in  controversy  embraces  only  the 
amount  of  the  debt  as  contracted  in  Mary- 
land, including  the  legal  interest  that  had 
accrued  up  to  the  time  of  its  execution. 

It  is  said,    however,    that   conceding   the 
present  note  was  executed  with  reference  to 
the    Maryland   laws,    it  was  in  violation  of 
those  laws  and  can  derive   no   countenance 
or  support  from   them.     In    support   of  this 
view,  the  opinion  of  Judge  Tucker,  already 
referred  to,  is  much  relied  on.     He  does  say 
that  a  contract  made  in  any  state,  contrary 
to  its  laws,    must,    in   every   other  state  be 
looked  upon  as   uninfluenced   by  them,  and 
must,  therefore,  always  fall  within  the 
340      influence  *of  the  lex  fori.     This,  how- 
ever,   was    a   mere   obiter  dictum   of 
Judge  Tucker's,  not  called  for  by  anything 
in  the  case   before   him.     Whether   the   ob- 
servation  be  or   not   correct  in  the  compre- 
hensive terms  used,  it  has  no  application  to 
the  present  case.     It  is  not  an  offence  under 
the    Maryland   law   to   take   usuxy,  as  it  is 
here.     TJfie  contract  is  not  thereby  vacated 
as  here.     The  taint  does   not  affect  the  in- 
strument  as   here.     On    the   contrary,    the 
security  is  valid ;  the   debt  perfectly  secure 
to    the    extent    of    principal    and    interest; 
though  the  debtor,  under   the  proper  plead- 
ing, may  be  relieved   of  the  excess.     Now, 
concede  it  is  a    violation   of  that  law  to  de- 
mand more  than  six  per  cent. ;  is  it  possible 
that    when    a   suit   is  brought  here  upon  a 
Mainland  contract  executed  upon  the  faith 
of  their  statutes,  we  are  to  apply  our  laws, 
and    declare    the    whole    contract   null  and 
void,    in   the  very   teeth   of  the   Maryland 
statutes,    which   affirm   the   validity  of  the 
contract  to  the  extent  of  principal  and  law- 


ful interest?  Such  a  doctrine  is  in  viola- 
tion not  merely  of  the  principles  of  the 
comity  of  states,  but  of  the  plainest  maxims 
of  equity  and  justice.  I  have  already  shown, 
or  attempted  to  show,  that  the  execution  of 
the  note  in  controversy  does  not  vary  the 
rights  and  obligations  of  the  parties,  and 
the  courts  will  consider  it  a  mere  acknowl- 
edgment of  the  Maryland  contract,  and 
given  with  reference  to  the  rights  of  the 
parties  under  the  laws  of  that  state. 

Upon  this  point  I  do  not  deem  it  necessary 
to  cite  any  other  authority   except   the  case 
of    E*ant   et   als.    v.    Miller   &  Mayhew,  17 
Gratt.  47,  already  mentioned.     I  think  that 
decision  fully  sustains   most  of  the  views  I 
have  presented. 
It  only  remains  to  notice  one  other  ground 
taken  by  the  counsel  of  the  defendants. 
341      It  is  insisted  that  *the  court  ought  to 
have  abated  the  usurious  excess,   and 
given  the  plaintiff  a  judgment  for  his  prin- 
cipal, and  six  per  cent,    interest.     I  do  not 
mean  to  discuss   the   question   whether  the 
Virginia  courts  can    administer   any  reme- 
dies  other   than   those  afforded  by  our  own 
laws.     In  examining  into  contracts  entered 
into  in  foreign  states,  it  may  be  questioned 
whether    the    courts  here  can  do  more  than 
affirm    the    validity    or   invalidity   of  such 
contracts.     There  is  a  strong   authority  for 
the  proposition  that  they  will  not  undertake 
to  administer   the   peculair  remedies  which 
the  policy  of  a  foreign  state  may  prescribe 
for  its  citizens  in  its  own  domestic  forums. 
The    case  of   Walriss  v.    Pierce,  32  New 
Hamp.  R.  560;  Sherman    v.    Gassett,  4  Gil- 
man's  R.  521 ;  7  Mete.  R.  14,    are  decisions 
affirming  this  doctrine.     It  is  not  necessary, 
however,  nor  is  it  intended,  to   express  any 
opinion  upon  this  point.     It  is  sufficient  to 
say,  that  if  the  defendants   desired  the  spe- 
cial relief  allowed  by  the  Maryland  statutes, 
it    was    incumbent    upon    them    to   put  the 
matter  in  issue  by  proper   pleadings.     This 
is  required  by  the  statute  of  that  state,  and 
this  seems  to   have   been    the   view   of  this 
court  in    Fant  et   als.  v.  Miller  A  Mayhew. 
In  this  case  the  defendants   put   in  no  such 
plea,  nor  did   they    ask   the   court   to  abate 
the  usurious  interest,  or  to  instruct  the  jury 
to  do  it.     It  does   not  appear  the  point  was 
made,  or  even  alluded  to,  in  the  court  below. 
It  is  certainly    too   late    to   raise  it  for  the 
first  time  here.     It  is  worthy  of  observation, 
that    while   the   note   is   for   $3,048.75,    the 
judgment    is   for  12,888.14,    a  difference  of 
$160.61.     It  would  seem,  therefore,  that  the 
plaintiff  has   voluntarily   released   the  usu- 
rious  excess,    or    that   the   court  and  jury 
have  refused  to  allow  him  more   than 
342      his  principal  and  *legal  interest.     All 
ground  for  complaint  in   this  particu- 
lar is  of  course  removed. 

There  are  other  errors  assigned  in  the 
petition  for  an  appeal,  but  they  relate  to 
the  form  of  the  proceedings  exclusively; 
they  are  clearly  not  tenable,  and  I  do  not 
deem  it  necessary  to  consider  them. 

Upon   the   whole,    I   think    the  judgment 
should  be  affirmed   for  the   reasons  already 
stated. 
Judgment  affirmed. 
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*Dillard  v.  Collins.* 


September  Term,  1874,  Staunton. 
I.  5laiider— Plea  of   Plaintiff's  Bankruptcy .  — In   an 

action  of  slander,  a  plea  that  since  the  commence- 
ment of  the  action  the  plaintiff  has  been  adjudi- 
cated a  bankrupt,  is  not  a  ffood  plea. 
a.  Sane— Same— Rlffht  to  Sue  for  a  Tort  Not  Trans- 
ferred to  Assignee.— Under  the  English  bankrupt 
act  and  the  bankrupt  act  of  1841,  and  the  present 
act,  the  riffhts  of  action  which  are  transferred  to 
the  assignee  do  not  include  claims  for  personal 
damages. 

3.  Asslpiee  In  Bankruptcy— rActlon  Pounded  on  Con« 
tract.— The  riffhts  of  action  transferred  to  the 
assignee  are  riffhts  of  action  founded  upon  bene- 
ficial contracts  made  with  the  bankrupt,  where 
the  pecuniary  loss  is  the  substantial  and  primary 
cause  of  action,  and  for  injuries  affecting  his 
property,  so  far  as  they  do  not  involve  a  claim  for 
personal  damages. 

4.  Same— Comparison  with  Executor.- An  assiamee  in 
bankruptcy,  in  many  respects,  stands  in  the  same 
relation  towards  the  bankrupt's  estate  as  that  of 
an  executor  towards  the  personal  estate  of  his 
testator. 

a.  5ame— Same— Transfer  of  Rl^ts  of  Action.— The 
proper  and  reasonable  construction  would  seem 
to  be  that  the  statute  transfers  all  such  rights  of 
action  as  would  be  assets  in  the  hands  of  an  exec- 
utor for  the  payment  of  debts,  and  no  others. 

6.  Slander  — Btsentlal  Elements— Malice— Burden  of 
Proof.— In  every  instance  of  slander,  whether 
verbal  or  written,  malice  is  an  essential  iuffredi-. 
ent.  and  must  be  averred.  But  when  averred, 
and  the  lanffuaffe,  verbal  or  written  is  proved,  the 
law  will  infer  malice,  until  the  proof,  in  the  event 
of  denial,  be  overthrown,  or  the  lanffuaire  itself 
satisfactorily  explained. 

7.  Same— Prfvlleved  Commnnlcatlons.l^-Oonfldential 
or  privileged  communications  are  an  exception  to 
this  rule:  and  In  such  a  case  the  burden  is  on  the 
plaintiff  to  prove  malice. 

8.  Same— Same— Classes.— Confidential  or  priviieffed 
communications  are  of  four  classes:    1st.  Where 

«Por  monographic  note  on  Bankruptcy  and  Insol- 
vency, see  end  of  case. 

tSlander— Privileged  Communications. —The  court,  in 
Chaffln  V.  Lynch,  88  Va.  118,  1  S.  E.  Rep.  808,  says: 
'*A  communication  honestly  made  in  the  perform- 
ance of  a  social  duty,  is  no  less  privileged  than  one 
made  in  self  defense,  or  in  the  protection  of  one's 
own  interest.  And  a  communication  made  under 
such  circumstances,  and  without  malice,  is  pro- 
tected, notwithstanding  its  imputations  be  false,  or 
founded  upon  the  most  erroneous  information.** 
Coxhead  v.  Richards,  68  Eng.  C.  L.  568;  Davies  v. 
Snead,  L.  R.  5Q.  B.  606:  Blackham  v.  Pugh,  8C.  B. 
611  (52  Eng.  C.  L.  611):  Coward  v.  Wellington,  7  C.  & 
P.  581  (82  Eng.  C.  L.  616) :  Todd  v.  Hawkins,  8  C.  &  P. 
88  (34  Eng.  C.  L.  304) ;  Whiteley  v.  Adams,  109  Eng. 
C.  L.  560;  Clark  v.  Molyneux,  3  Q.  B.  D.  287:  Stevens 
v.  Sampson.  5  Exch.  D.  58:  Stace  v.  Griffith,  L.  R.  2 
P.  C.  420:  Van  Wyck  v.  Aspinwall,  17  N.  Y.  190;  Swan 
V.  Tappan,  5  Cush.  104;  ShurtleS  v.  Stevens,  61  Vt. 
601:  Hamilton  v.  Eno,  81  N.  Y.  116;  White  v.  NichoUs, 
SHOW.  966:  Garrett  v.  Dickerson,  19 Md.  418:  DlUard 
V.  Collins,  25  Gratt.  843;  Moore  v.  Butler,  48  N.  H.  161; 
6  Rob.  Pr.  886,  003:  1  Am.  Lead.  Cas.  marg.  p.  168, 
nots9  to  Howard  v.  Thompson.**  See  also.  Chaffln  v. 
Lynch.  84  Va.  889.  6  S.  E.  Rep.  474,  and  Johnson  v. 
Brown,  13  W.  Va.  93. 


the  author  or  publisher  of  the  alleged  slander 
acted  in  the  l>ona  Jlds  discharge  of  a  public  or  pri- 
vate duty,  legal  or  moral,  or  in  the  prosecution  of 
his  own  rights  or  interests.    2d.    Anything 

344  said  or  ^written  by  a  master  in  giving  the 
character  of  a  servant  who  has  been  in  his 

employment  3d.  Words  used  in  the  course  of  a 
legal  or  judicial  proceeding,  however  hard  they 
may  bear  upon  the  party  of  whom  they  are  used. 
4th.  Publications  duly  made  in  the  ordinary  mode 
of  parliamentary  proceedings. 

9.  Same— 3ame— Effect  mt  to  Presumptions  of  Malice.— 
These  excepted  instances  so  far  change  the  ordi- 
nary rule  with  respect  to  slanderous  or  libelous 
matter,  as  to  remove  the  regular  and  usual  pre- 
sumption of  malice,  and  to  make  it  incumbent  on 
the  party  complaining  to  show  malice,  either  by 
the  construction  of  the  spoken  or  written  matter, 
or  by  facts  and  circumstances  connected  with  that 
matter,  or  in  the  situation  of  the  partfes,  adequate 
to  authorize  the  conclusion. 

10.  5ame— Same— Relation  of  Landlord  and  Tenant.— 
R.  G  and  J  rented  land  of  D.  They  were  strangers 
in  the  neighborhood.  C  lived  on  his  farm  in  the 
same  neighborhood.  On  several  occasions  D  told 
R,  G  and  J  that  C  and  all  his  sons  were  horse 
thieves,  and  made  their  living  by  that  means:  and 
that  they  frequently  harbored  that  kind  of  men. 
There  is  nothing  in  the  relation  of  landlord  and 
tenants  between  D  and  R,  G  and  J,  which  raises 
any  presumption  in  favor  of  D,  that  the  words 
were  spoken  without  malice,  or  brings  them 
within  the  class  of  privileged  communicatlona. 

11.  Same— riotlves  In  Speaking  Slanderous  Words.— 
On  a  trial  in  an  action  for  slander  by  C  against  D. 
the  slanderous  words  having  been  proved,  D  will 
not  be  allowed  to  prove  by  his  own  testimony  what 
were  his  feelings  and  motives  in  making  the 
charge,  whether  with  any  ill  will  against  C,  or 
only  for  the  protection  of  his  own  interests. 

la.  Depositions— Exceptions— Orounds  of  Objection.— A 
deposition  is  taken  to  be  read  on  a  trial  at  law,  and 
the  witness  is  asked  if  he  was  acquainted  with  the 
general  character  of  C,  the  plaintiff,  for  honesty. 
If  so,  state  what  it  was  and  is.  To  which  he  an- 
swered, as  far  as  he  could  see  he  did  not  see  any- 
thing against  the  man.  He  never  heard  anything 
against  him  by  any  man  except  by  D.  the  defend- 
ant To  this  answer  the  defendant  excepted  gen- 
erally. On  the  cross-examination  it  appears  that 
witness  did  know  enough  of  C*s  general  character 
to  authorize  him  to  speak  of  it  The  exception  of 
the  plaintiff  should  have  stated  the  grounds  of  his 
objection  to  the  answer.  And  it  appearing  from 
the  whole  deposition  that  the  witness  was  com- 
petent to  speak  as  to  the  character  of  C,  the  answer 
will  not  be  stricken  out 

13.  Slander— Evidence.— In  an  action  for  slander,  the 
defendant  cannot  enquire  into  the  social  inter- 
course of  the  plaintiff  with  his  neighbors.  And 
where  the  slander  charged  is  for  horse-stealing, 
the  defendant  cannot  introduce  evidence  of 
rumors  as  to  the  plaintiff  or  his  sons  having  stolen 
a  hog. 

345  *This  was  an   action  for  slander  in 
the  Circuit  court  of  Albemarle  county, 

broug'ht  by  Zachariah  Collins  against 
George  W.  Dillard.  The  slander  charged 
is,  that  Dillard  spoke  of  Collins  as  follows: 
''He  and  all  his  sons  are  horse  thieves,  and 
make  their  living  by   that  means,  and  that 


400 


25  GRATT. 


DiLLARD  V,  Collins. 


346,  347,  348 


they  frequently  harbored  that  kind  of  men.  *' 
The  defendant  pleaded  **not  guilty,**  and 
also  a  special  plea  of 'justification ;  on  which 
issues  were  taken. 

The  cause  came  on  for  trial  in  October 
1869,  when  the  jury  found  for  the  plaintiff, 
and  assessed  his  damag-es  at  $500 ;  and  there 
was  a  judgment  according  to  the  verdict. 
The  defendant  thereupon  applied  to  a  judge 
of  this  court  for  a  supersedeas  to  the  judg- 
ment; which  was  awarded.  The  case  is 
sufficiently  stated  by  Judge  CHRISTIAN 
in  his  opinion. 

Wm.  J.  Robertson  and  Blakey,  for  the 
appellant. 

T.  J.  Michie  and  H.  B.  Michie,  for  the 
appellee. 

CHRISTIAN,  J.  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  slander  and  is  be- 
fore us  upon  a  writ  of  error  to  a  judgment 
of  the  Circuit  court  of  Albemarle.  The  first 
error  assigned  in  the  petition,  is  the  refusal 
of  the  court  to  permit  the  defendant  to  file 
a  plea  alleging  that  since  the  action  was 
brought  the  plaintiff  had  been  adjudicated 
a  bankrupt.  The  court  is  of  opinion  that 
there  was  no  error  in  rejecting  the  plea.  It 
has  been  held  in  numerous  decisions,  Eng- 
lish and  American,  that  under  the  English 
bankrupt  acts  and  the  act  of  congress  of 
1841,  the  rights  of  action  which  are  trans- 
ferred to  the  assignee,  do  not  involve  claims 
for  personal  damages.     They   are  rights  of 

action   founded   upon   beneficial  con- 
346      tracts  made  with  *the  bankrupt  where 

the  pecuniary  loss  is  the  substantial 
and  primary  cause  of  action,  and  for  inju- 
ries affecting  his  property,  so  far  as  they 
do  not  involve  a  claim  for  personal  damages. 
A  right  of  action,  such  as  slander,  which 
is  merely  personal,  and  dies  with  the  party, 
is  not  transferred  to  the  assignee.  The 
assignee,  in  many  respects,  stands  in  the 
same  relation  towards  the  bankrupt's  estate 
as  that  of  an  executor  towards  the  personal 
estate  of  his  testator.  The  proper  and  rea- 
sonable construction  would  seem  to  be,  that 
the  statute  transfers  all  such  rights  of 
action  as  would  be  assets  in  the  hands  of 
an  executor  for  the  payment  of  debts,  and 
no  others;  all  which  could  be  turned  to 
profit ;  for  such  rights  of  action  are  personal 
estate.  Of  such,  the  executor  is  assignee 
in  law ;  and  the  nature  of  the  office  and  duty 
of  a  bankrupt's  assignee,  requires  that  he 
should  have  them  also.  But  rights  of  action 
for  torts,  which  would  die  with  the  testator, 
according  to  the  rule  actio  personalis  mori- 
tur  cum  persona,  and  all  action  affecting 
the  person  only  would  not  pass.  James* 
Bankrupt  Law,  pp.  38,  39,  and  cases  there 
cited. 

The  learned  counsel  for  the  appellant 
concedes  in  his  argument,  that  it  is  clear 
that  if  the  question  had  arisen  under  the 
English  bankrupt  act,  or  under  the  act  of 
congress  of  1841,  the  plea  would  have  been 
properly  rejected.  But  he  insists  that  the 
words  choses  in  action  being  inserted  in 


the  present  act,  and  those  words  not  being 
found  in  the  former  acts  referred  to,  gave 
to  the  present  act  a  wider  scope  and  larger 
signification.  We  do  not  concur  with  the 
learned  counsel  in  this  interpretation.  The 
words  * 'choses  in  action'*  mean  nothing 
more  and  can  have  no  broader  signification 
than  the  words  **rights  of  action,'*  and  it 
has  been  uniformly   held  that  these 

347  latter    *word8,    **rights   of    action,'* 
onl3'  include  rights  of  action  founded 

on  contracts,  or  for  injuries  to  property, 
and  not  rights  of  action  for  torts,  which 
are  purely  personal,  such  as  the  action  for 
slander,  which  dies  with  the  person,  and 
never  survives  to  the  personal  representa- 
tive. This  interpretation  of  the  present 
act  seems  to  have  received  judicial  sanction 
in  the  Circuit  courts  of  the  United  States. 
See  Bump  on  Bankruptcy,  (6th  ed.)  357; 
5  B.  R.  152;  3  C.  L.  N.  297. 

The  court  is  therefore  of  opinion  that  the 
Circuit  court  did  not  err  in  rejecting  the 
plea  of  bankruptcy. 

The  court  is  further  of  opinion  that  the 
words  charged  in  the  declaration,  and 
proved  to  have  been  spoken  by  the  defend- 
ant, were  not,  under  the  circumstances, 
such  as  fall  within  the  class  of  confidential 
or  privileged  communications.  The  words 
charged  in  the  declaration  were  as  follows: 
^^He  (the  plaintiff)  and  all  his  sons  are 
horse  thieves,  and  make  their  living  by 
that  means,  and  that  they  frequently  har- 
bored that  kind  of  men.  * '  Four  witnesses 
testify  that  these  words  were  spoken  to 
them  substantially  as  laid  in  the  declaratipn. 
Three  of  them  lived  upon  lands  rented  of 
the  defendant,  and  were  the  near  neighbors 
of  the  plaintiff.  One  of  them  lived  at  the 
mill,  being  the  miller  of  the  defendant. 

One  of  these  witnesses  (Thomas  J.  Row- 
land) says  in  answer  to  the  question,  ''Did 
the  defendant  make  any  statement  to  you 
and  the  Shrox)shires  in  regard  to  the  plain- 
tiff about  horse-stealing?  ^*He  did  at 
different  times.  I  do  not  recollect  how 
often.  He  said  that  Mr.  Collins  and  his 
boys  were  horse  thieves,  and  that  they  were 
connected  with  that  class  of  men,  and  I  had 
better  be  careful  and  not  make  any  ac- 
quaintance with  them,  that  their  bad 
character  might  injure  my  character ; 

348  *that  there  would  come  strangers  there 
frequently  in  the  back   way  in  a  very 

suspicious  manner,  and  leave  in  the  same 
way,  and  in  a  day  or  two  there  would  be 
horses  missing  from  the  neighborhood.'* 
In  answer  to  the  question,  **Did  Dillard 
make  these  statements  to  you  and  the 
Shropshires,  all  being  present,  or  to  you 
alone?"  He  says,  **In  both  ways.  He  did 
to  me  alone,  and  in  their  presence." 

Another  witness  (John  W.  Shropshire) 
states:  *'The  first  time  I  heard  Dillard  say 
anything  disrespectful  of  Mr.  Collins  was 
about  the  19th  March,  1866.  He  then  warned 
me  and  my  brother  Gilbert  and  Mr.  Rowland 
to  avoid  the  company  of  Mr.  Collins,  saying 
that  Collins  and  his  sons  were  horse  thieves, 
that  they  made  their  living  by  stealing 
horses  and  harboring  horse  thieves." 
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Speaking  of  another  occasion,  he  says : 
**Hc  came  past  the  bam  where  we  were  at 
work,  and  riding  up  to  the  door,  said  to  us 
that  we  had  better  watch  our  horses  that 
night,  as  he  (Dillard)  had  heard  two  strange 
men  enquiring  the  way  to  Collins*.  He 
stated  when  he  left  that  some  one  would 
lose  some  horses;  that  they  were  a  part  of 
the  clan  who  usually  assembled  at  Collins', 
and  when  ever  they  assembled  there  some 
one  was  sure  to  lose  horses,  and  that  as  we 
had  good  horses  we  had  better  watch  them ; 
and  on  account  of  this  warning  we  kept 
guard  over  our  horses  every  night  for  some 
time  after  that."  Witness  further  stated, 
that  he  afterwards  learned  that  the  men 
referred  to  by  Dillard  were  men  belonging 
to  a  slate  roofing  company  doing  business 
near  Charlottesville,  who  having  heard  that 
there  was  a  slate  mine  on  the  farm  of  Col- 
lins came  to  see  the  quality  of  the  slate.  Z 
Another    witness    (Gilbert    Shrop- 

349  shire)    says:    **My    *brother,    myself 
and  Mr.  Rowland  settled  in  Albemarle 

county,  Virginia,  in  March  1866,  on  Mr. 
Dillard's  farm.  Sometime  after  we  went 
there,  Mr.  Dillard  visited  us  frequently, 
and  upon  some  of  those  occasions  told  us 
we  had  better  have  nothing  to  do  with  Col- 
lins and  his  sons;  that  they  were  horse 
thieves,  and  we  had  better  watch  our  horses, 
Mr.  Collins  or  some  of  his  guests  would 
steal  them ;  that  they  made  their  living  that 
way,  and  harbored  that  kind  of  men ;  that 
strangers  came  there  and  soon  disappeared 
through  the  back  part  of  their  farm,  and 
that  horses  would  be  missing  from  the 
neighborhood.  For  a  month  or  two  after 
Mr.  Dillard  told  us  this,  some  of  us  slept  in 
the  stable  every  night,  and  kept  a  close 
watch  of  our  horses,  and  of  Collins  and  his 
family;  but  we  gradually  got  acquainted 
with  them,  and  found  them  good  neighbors 
and  gentlemen,  and  W9s  then  satisfied  that 
what  Dillard  told  us  was  untrue." 

Another  witness  testified  that  **he  was 
employed  by  defendant  to  attend  his  grist 
and  saw  mill;  that  defendant  said  to  him 
he  did  not  know  how  Collins  and  his  sons 
rode  such  fine  horses  and  wore  such  fine 
clothes ;  they  could  not  do  it  by  their  pump- 
boring,  for  they  hardly  ever  worked ;  that 
they  got  their  living  by  horse-stealing  and 
negro-trading.  That  defendant  told  him  to 
watch  them  and  see  that  nothing  was  taken 
from  the  mill.  Witness  understood  at  the 
time  that  defendant  told  him  this,  that  the 
object  of  his  statement  was  to  put  the  wit- 
ness on  the  watch  to  see  that  nothing  was 
taken  about  the  mill." 

It  will  thus  appear  from  these  extracts 
taken  from  the  evidence,  that  the  slanderous 
words  laid  in  the  declaration  were  fully 
proved  to  have  been  uttered  to  at  least  four 
witnesses.  It  will  be  observed  that  there 
were  two  pleas  upon  which  issue  was 

350  joined,    one,  ***not   guilty,"    and  the 
other,  justification.     Upon   these  two 

issues  the  parties  went  before  the  jury,  who 
were  to  decide  first,  whether  the  defendant 
was  guilty  or  not  guilty  of  speaking  the 
slanderous  words;  and  if  they   believe   him 


guilty,  they  are  next  to  consider  whether 
he  has  proved  that  the  specific  words  are 
true  or  not.  The  proof  of  speaking  the 
words  substantially  as  charged  is  conclusive, 
and  there  is  not  a  particle  of  evidence  to 
sustain  the  plea  of  justification. 

Under  the  plea  of  **not  guilty"  the  de- 
fendant might  have  shown,  in  mitigation 
of  damages,  under  the  decisions  of  this 
court,  the  general  bad  character  of  the 
plaintiff  for  honesty ;  (see  McNutt  v.  Young-, 
8  Leigh  542) ;  but  in  this,  too,  he  wholly 
fails.  He  relies  exclusively  upon  the  de- 
fense that  the  words  spoken  **fall  strictly 
within  the  class  of  confidential  or  privileged 
communications;  and  that  they  were  uttered 
bona  fide,  not  with  the  malicious  purpose 
of  injuring  the  plaintiff,  but  with  a  view 
to  the  protection  of  his  own  interests,  or 
the  interests  of  the  person  to  whom  they 
were  spoken." 

It  is  a  familiar  and  well  settled  rule  of 
law,  that  in  every  instance  of  slander, 
verbal  or  written,  malice  is  an  essential 
ingredient;  it  must  in  either  be  expressly 
or  substantially  averred  in  the  pleadings, 
and  whenever  thus  substantially  averred, 
and  the  language,  either  written  or  spoken, 
is  proved  as  laid,  the  law  will  infer  malice, 
until  the  proof,  in  the  event  of  denial,  be 
overthrown,  or  the  language  itself  be  satis- 
factorily explained.  There  is  but  one  ex- 
ception to  this  rule,  and  that  is  where  the 
words  spoken  or  written  fall  within  the 
category  of  what  the  law  characterizes  as 
confidential  or  privileged  communications. 
The  legal  effect  of  this  exception  is 
351  simply  to  change  the  *burden  of  proof. 
Where  the  words  spoken  or  written 
are  shown  to  be  within  a  confidential  or 
pivileged  communication,  the  presumption 
of  malice  no  longer  exists ;  but  the  plaintiff, 
in  such  a  case,  must  show  express  malice, 
and  cannot  rely  on  the  presumption  of  malice 
which  the  law  attaches  in  all  other  cases  to 
the  utterance  or  publication  of  the  words 
spoken  or  written.  But  even  in  such  a  case 
it  is  for  the  jury  to  determine  whether 
(where  the  words  written  or  spoken  without 
doubt  come  within  the  scope  of  confidential 
or  privileged  communication),  they  were 
uttered  or  published  maliciously. 

The  appellant  in  this  case  invokes  this 
exception  to  the  general  rule,  and  insists 
that  what  he  said  of  the  appellee  falls 
strictly  within  the  class  of  confidential  or 
privileged  communications  recognized  by 
the  law.  It  becomes  necessary,  therefore, 
to  enquire  into  the  peculiar  character  of 
such  communications,  and  the  extent  of 
their  influence  upon  words  spoken  or  writ- 
ten, as  to  which,  apart  from  that  character, 
the  law  will  imply  malice. 

i  know  of  no  treatise  or  decision  where 
this  subject  is  treated  with  more  clearness 
and  precision  than  in  the  opinion  of  the 
Supreme  court  of  the  United  States  deliv- 
ered by  Mr.  Justice  Daniel  in  White  v. 
Nicholls,  3  How.  U.  S.  R.  266.  After  a 
careful  and  elaborate  review  of  the  author- 
ities on  the  subject,  he  says:  *'The  excep- 
tion relied   upon  belongs  to  a  class  which,. 
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in  the  elementary  treatises  and  in  decisions 
upon  slander  and  libel,  have  been  denom- 
inated privileged  communications  or  publi- 
cations. They  are  as  follows:  1.  Whenever 
the  author  or  publisher  of  the  alleged  slan- 
der acted  in  the  bona  fide  discharge  of  a 
public  or  private  duty,  legal  or  moral,  or  in 
the  prosecution   of  his   own  rights  or 

352  interests.  For  example,  words  *spoken 
in    confidence    and    friendship   as   a 

caution,  or  a  letter  written  confidentially  to 
persons  who  employed  A  as  a  solicitor,  con- 
veying charges  injurious  to  his  professional 
character  in  the  management  of  certain 
concerns  which  they  had  entrusted  to  him, 
and  in  which  the  writer  of  the  letter  was 
also  interested.  2.  Anything  said  or  written 
by  a  master  in  giving  the  character  of  a 
servant  who  has  been   in   his  employment. 

3.  Words  used  in  the  course  of  a  legal  or 
judicial  proceeding,  however  hard  they  may 
bear  upon  the  party  of  whom  they  are  used. 

4.  Publications  duly  made  in  the  ordinary 
mode  of  parliamentary  proceedings.  These 
are  the  acknowledged  exceptions  to  the  gen- 
eral rule.  But  the  term  ** exceptions,**  as 
applied  to  cases  like  these  just  enumerated, 
could  never  be  interpreted  to  mean  that 
there  is  a  class  of  actors  in  transactions 
placed  above  the  cognizance  of  the  law, 
absolved  from  the  commands  of  justice.  It 
is  difficult  to  conceive  how  in  society,  where 
rights  and  duties  are  relative  and  mutual, 
there  can  be  tolerated  those  who  are  privi- 
leged to  do  injux7  legibus  soluti ;  and  still 
more  difficult  to  imagine  how  such  a  priv- 
ilege could  be  instituted  or  tolerated  upon 
the  principles  of  social  good.  The  privilege 
spoken  of  in  the  books  should,  in  our  opin- 
ion, be  taken  with  strong  and  well-defined 
qualifications.  It  properly  signifies  this, 
and  nothing  more:  **That  the  excepted  in- 
stances shall  so  far  change  the  ordinary 
rule,  with  respect  to  slanderous  or  libelous 
matter,  as  to  remove  the  regular  and  usual 
presumption  of  malice,  and  to  make  it  in- 
cumbent on  the  party  complaining  to  show 
malice,  either  by  the  construction  of  the 
spoken  or  written  matter,  or  by  facts  and 
circumstances  connected  with  that  matter, 
or  in  the  situation  of  the  parties  adequate 
to   authorize   the    conclusion.     Baldwin,  J. 

in  White   v,    NichoUs,  supra  266,  287. 

353  *In  Cockaym  v.  Hodgkisson,  S  Car. 
&    Pa.    543,    we   find    it   declared    by 

Baron  Parke,  in  a  case  of  libel,  which  ap- 
plies equally  to  a  case  of  slander,  **That 
every  wilful  and  unauthorized  publication, 
injurious  to  the  character  of  another,  is  a 
libel ;  but  where  the  writer  is  acting  on  any 
duty,  legal  or  moral,  towards  the  person  to 
whom  he  writes,  or  is  bound  by  his  situa- 
tion to  protect  the  interests  of  such  person, 
that  which  he  writes  under  such  circum- 
stances is  a  privileged  communication,  un- 
less the  writer  be  actuated  by  malice." 

So  in 'Wright  v.  Woodgate,  2  Cromp.  Mees. 
&  Rose.  R.  573,  it  is  said  **A  privileged 
communication  means  nothing  more  than 
that  the  occasion  of  making  it  rebuts  the 
prima  facie  inference  of  malice  arising 
from  the  publication   of  matter  prejudicial 


to  the  character  of  the  plaintiff,  and  throws 
upon  him  the  onus  of  proving  malice  in 
fact,  but  not  of  proving  it  by  extrinsic  evi- 
dence only :  he  has  still  a  right  to  require 
that  the  alleged  libel  itself  shall  be  sub- 
mitted to  the  jury,  that  they  may  judge 
whether  there  is  evidence  of  malice  on  the 
face  of  it.*'  This  opinion  is  cited  with  ap- 
probation by  the  Supreme  court  of  the  United 
States  in  White  v.  Nichols,  supra. 

Even  in  the  case  most  usually  cited  in  the 
books  as  a  case  of  privileged  communication, 
that  of  a  master  giving  the  character  of  a 
servant,  Lord  Mansfield  said,  in  Weather- 
stone  V.  Hawkins,  1  T.  R.  110,  that  if  ex- 
press malice  be  shown,  the  master  will  not 
be  excused ;  and  the  result  of  the  author- 
ities is  that  if  the  conduct  of  the  defendant 
entirely  consists  of  an  answer  to  an  enquiry-, 
the  absence  of  malice  will  be  presumed, 
unless  the  plaintiff  produces  evidence  of 
malice;  but  in  the  case  of  a  master,  if 
unasked  and  officiously,  he  gives  a  bad 
character  to  a  servant,  or  if  his  answer  be 
attended     with     circumstances    from 

354  which  malice  may  *be  inferred  it  will 
be  a  question   for   the   jury   to  deter- 
mine, whether  he   acted   bona   fide  or  with 
malice. 

Applying  these  well  settled  principles  to 
the  case  before  us,  we  must  conclude,  that 
the  words  charged  and  proven  do  not  come 
within  the  exceptions  to  the  general  rule, 
known  as  confidential  or  privileged  com- 
munications. If  the  slanderous  words  could 
be  brought  within  either  of  the  four  excep- 
tions laid  down  by  the  Supreme  court  of.  the 
United  States,  they  must  be  referred  to  the 
first  exception  above  stated,  to  wit,  "when 
the  author  of  the  alleged  slander  acted  in 
the  bona  fide  discharge  of  a  public  or  private 
duty,  legal  or  moral,  or  in  the  prosecution 
of  his  own  rights  or  interests.** 

If  the  slanderous  words  proven  had  been 
spoken  to  the  witness  Snead  alone,  who 
was  the  miller  of  the  defendant,  it  might 
be  argued  with  some  plausibility,  that  they 
were  spoken  confidentially  and  bona  fide, 
with  a  view  to  protect  the  defendant's  own 
interest,  and  therefore  without  malice.  But 
there  was  certainly  no  **public  or  private 
duty,  legal  or  moral,"  which  impelled  him 
to  repeat  the  slander  to  Rowland  and  the 
Shropshires ;  nor  can  he  justify  himself  that 
he  was  only  protecting  his  own  interests. 
There  is  nothing  in  the  relation  of  landlord 
and  tenants,  which  raises  any  presumption 
in  his  favor.  These  tenants  were  working 
their  own  horses  and  not  the  horses  of  the 
defendant.  It  was  their  own  horses,  and 
not  the  horses  of  the  defendant,  that  these 
parties  were  guarding  night  after  night, 
upon  the  information  of  the  defendant  that 
"Collins  and  his  sons  were  horse  thieves 
and  would  certainly  steal  them.*'  There  is 
no  evidence  to  show  that  these  tenants  of 
Dillard  had  in  their  possession  any  property 
whatever  belonging  to   him.     It  can- 

355  not  *theref ore  be  said,  that  the  author 
of   the   slander   in    this  case    "acted 

bona  fide,  in  the  prosecution  of  his  own 
rights  and  interest.  *  *     Indeed,    all   the   cir- 
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•cumstances  of  the  case,  the  situation  and 
relation  of  the  parties,  the  manner  in  which 
the  communication  was  made,  sometimes 
to  one  witness  alone,  and  then  publicly  in 
the  presence  of  all  (if  not  of  others  present), 
repeated  over  and  over  again,  imputing-  to 
the  plaintiff  not  only  a  grave  charge,  which 
must  destroy  his  reputation,  but  an  in- 
famous crime  which  the  law  punished  at 
that  time  with  death ;  all  show  that  it  was 
peculiarly  a  case  where  the  law  will  i^pij 
malice  and  a  wicked  intent  to  injure.  The 
law  holds  the  aegis  of  its  protection  not  only 
over  the  person  and  property  of  the  citizen, 
but  vigilantly  guards,  as  equally  sacred, 
his  personal  reputation  and  character.  And 
the  man  who  assails  the  character  of  his 
fellow  man,  and  would  secure  himself  from 
responsibility  upon  the  ground  that  what 
he  has  spoken  or  written  was  only  done 
confidentially  and  with  no  intent  to  injure, 
and  without  malice,  must  be  careful  that 
what  he  has  said  or  written  comes  within 
the  well  defined  qualifications  which  the 
law  attaches  to  confidential  or  privileged 
communications.  In  the  case  before  us  the 
slanderous  words  charged  and  proved  do  not 
come  within  that  category. 

Having  disposed  of  the  main  question  in 
the  case,  and  concluding  that  the  alleged 
slander  does  not  fall  within  the  class  known 
as  privileged  or  confidential  communica- 
tions, it  follows  that  the  court  did  not  err 
in  refusing  to  allow  the  defendant  to  an- 
swer the  questions  as  set  forth  in  the  third 
bill  of  exceptions.  The  defendant  was  put 
upon  the  stand,  and  a  number  of  questions 
put  in  various  forms  as  to  his  feelings  and 
motives  in  making  the  charge,  whether 
356  with  any  ill  will  *against  the  plain- 
tiff, or  only  for  the  protection  of  his 
own  rights  and  interests. 

The  court  did  not  err  in  rejecting  these 
questions  and  answers.  What  boots  it,  that 
a  man  may  come  forward  after  he  is  sued 
for  damages  for  slander  and  say  that  what 
he  said  was  not  maliciously  said.  What 
have  his  feelings  and  motives  to  do  with 
the  controversy?  Can  a  man  who  has 
charged  another  with  a  crime,  punishable 
with  death,  come  forward  and  say,  **I  made 
this  charge,  but  I  had  no  unkind  feelings 
against  the  plaintiff :  I  was  not  actuated  by 
malice.'*  To  allow  this  mode  of  proof, 
would  be  to  say  that  while  the  law  imputes 
malice  to  the  party  who  utters  words  ac- 
tionable in  themselves,  he  may  absolve 
himself  from  the  commands  of  justice  if  he 
will  say  at  the  trial  that  he  had  no  unkind 
feelings  against  the  plaintiff,  and  that  what 
he  said  was  not  said  maliciously,  but  only 
confidentially,  with  a  view  to  protect  his 
own  interests.  The  law  will  not  tolerate 
such  a  subterfuge,  and  the  court  below  was 
right  in  rejecting  such  evidence.  It  was 
held  by  this  court  in  McAlexander  v.  Hume, 
6  Munf.  465,  that  proof  of  declarations  by 
the  defendant,  after  the  institution  of  suit 
for  slander,  that  he  did  not  mean  to  charge 
the  plaintiff  with  the  crime  alleged  by  the 
slanderous  words,  or  that  words  were  spoken 
in  heat  of   passion,  are  inadmissible.     The 


fact  that  the  defendant  is  a  competent  wit- 
ness under  the  statute  does  not  change  the 
rule  of  evidence. 

Another  objection  made  by  the  appellant 
is,  that  the  court  refused  to  strike  out  from 
the  deposition  the  following  question  and 
answer  of  the  witness  Rowland. 

The  5th  question  objected  to  is  in  these 
words : — 

**5th   question    by  same.     Did   you 

357  become    acquainted    *with    the    gen- 
eral character  of  Zachariah  Collins  for 

honesty?  If  so,  state  what  it  was  and  is." 
To  which  the  witness  answered: 

** Answer.  As  far  as  I  could  see  I  didn't 
see  anything  against  the  man.  I  never 
heard  anything  against  him  by  any  man 
except  by  Mr.  Dillard. ' ' 

It  is  noted  in  the  deposition  that  **the 
defendant  by  his  counsel  excepts  to  the 
above  answer."  The  only  objection  to  this 
answer  as  legal  evidence  is,  that  the  wit- 
ness does  not  state  in  reply  to  that  question, 
that  he  is  acquainted  with  the  general  char- 
acter of  the  plaintiff.  But  the  defendant, 
as  he  ought  to  have  done,  does  not  state  the 
ground  of  his  objection.  If  he  had,  the 
objection  would  have  been  at  once  removed ; 
for  in  the  cross-examination  the  witness  in 
reply  to  the  question,  **You  don't  know 
what  the  plaintiff's  neighbors  think  of  his 
character  as  an  honest  man  do  you?"  says 
**I  don't  know  what  all  of  them  thought.  I 
talked  with  a  number:  they  all  spoke 
favorably  of  his  character."  If  the  evi- 
dence of  the  witness  had  been  confined  to 
the  part  of  the  answer  objected  to,  it  ought 
to  have  been  excluded,  for  a  witness  cannot 
give  his  own  opinion  of  the  character  of  the 
plaintiff.  But  when  the  witness  knows  the 
general  character  of  the  party  of  whom  he 
is  speaking,  and  proves  it  to  be  good  among 
his  neighbors,  and  adds  to  this  statement, 
*'that  as  far  as  he  could  see  he  did  not  see 
anything  wrong  in  the  man,"  a  court  will 
certainly  not  reverse  the  judgment  because 
these  latter  words  were  not  stricken  out. 
The  court,  looking  to  the  whole  deposition, 
saw  that  the  witness  knew  the  general  char- 
acter of  the  plaintiff,  and  could  therefore 
speak  of  it  intelligently.  It  is  not  sufficient 
that  a  party  objecting  (in  a  deposition) 
should  simply  record  his  objection  to  an 
answer   of   the  witness,   but  he  must 

358  put  his  finger  on  *the  point  of  objec 
tion,  so  that  the  other  party  may  sup- 
ply the  deficiency,  if  any ;  otherwise  it  takes 
the  other  party  by  surprise  at  the  trial. 
But,  in  this  case,  the  court  looking  to  the 
whole  deposition,  and  seeing  that  the  wit- 
ness was  well  acquainted  with,  and  proved 
in  cross-examination  his  knowledge  of  the 
general  character  of  the  plaintiff,  did  not 
err  in  refusing  to  strike  out  the  answer  in 
the  examination  in  chief. 

As  to  the  remaining  questions  and  an- 
swers referred  to  in  the  second  bill  of  ex- 
ceptions, it  is  sufficient  to  remark  that  these 
were  not  objected  to  at  the  time  the  depo- 
sitions were  taken.  Not  being  objected  to 
then,  it  was  too  late  to  move  to  exclude  them 
at  the  trial. 
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As  to  the  fourth  bill  of  exceptions,  no 
proper  ground  of  error  is  stated.  The  de- 
fendant introduced  a  witness  to  whom  he 
asked  the  question  whether  he  had  or  had 
not  heard  of  threats  from  the  sons  of  the 
plaintiif,  made  since  the  commencement  of 
this  trial,  against  witnesses  of  the  defend- 
ant who  had  testified  or  should  testify 
against  the  character  of  the  plaintiff  and 
his  sons.  The  court  properly  excluded  this 
evidence.  It  was  not  pertinent  or  relevant, 
and  could  not,  in  any  manner,  affect  the 
issues  which  the  jury  were  sworn  to  try — 
those  issues  being  not  guilty  and  justifica- 
tion. 

The  fifth  and  sixth  bills  of  exception  state 
as  ground  of  error,  the  refusal  of  the  court 
to  permit  the  defendant  to  propound  the 
following  questions  to  a  witness  introduced 
by  him:  1st.  What  was  the  habit  of  the 
neighbors  of  the  plaintiff  in  reference  to 
social  intercourse  with  him ;  and  to  what 
cause  was  that  habit  due?  2d.  Was  or  was 
not  the  reputation  of  the  plaintiff  such  as 
to  affect  social  intercourse  between  him  and 
his  neighbors?  If  so,  to  what  extent  and 
how   did   it   affect   such    intercourse? 

359  These    questions  *were    properly    re- 
jected by  the  court.     It  is  true  that  it 

has  been  settled  by  this  court  that  a  de- 
fendant in  an  action  of  slander  may,  in 
mitigation  of  damages,  when  the  pleas  are 
not  guilty  and  justification,  offer  evidence 
of  the  general  bad  character  of  the  plaintiff 
with  regard  to  the  specific  matter  with 
which  he  is  charged.  But  the  enquiry  as 
to  his  general  bad  character  must  be  limited 
to  that  specific  matter.  It  would  certainly 
have  been  competent  in  this  case,  for  the 
defendant  to  have  offered  evidence  to  prove 
the  general  bad  character  of  the  plaintiff 
for  honesty,  but  all  enquiries  as  to  ^^the 
habits  of  his  neighbors  with  reference  to 
social  intercourse  with  him,"  and  the  cause 
of  that  want  of  social  intercourse,  or  whether 
**his  reputation  was  such  as  to  affect  social 
intercourse  between  him  and  his  neigh- 
bors,*' were  properly  rejected.  The  inquiry 
must  be  limited  to  his  general  bad  character 
for  honesty,  the  charge  being  that  he  was 
a  thief. 

There  remains  to  be  noticed  the  seventh 
and  eighth  bills  of  exceptions,  which  may 
be  disposed  of  in  a  few  words.  The  ques- 
tions ruled  out  by  the  court  below,  which 
form  the  ground  of  these  exceptions,  were 
enquiries  as  to  common  rumors  connecting 
the  plaintiff  with  hog-stealing,  and  as  to 
the  conviction  of  the  plaintiffs  and  his  sons 
with  stealing  a  cow  from  the  witness.  Both 
of  these  questions  were  properly  rejected 
by  the  court.  Under  the  pleading  in  the 
cause  these  were  not  proper  subjects  of  en- 
quiry. The  charge  was,  that  the  plaintiff 
was  a  horse-thief.  It  would  have  been  no 
answer,  under  the  plea  of  justification,  to 
show  that  the  plaintiff  had  stolen  a  hog  or 
a  cow,  much  less  would  it  be  competent  to 
prove  common  rumors  in  the  neighborhood 
that  he  had  been  guilty  of  either  of  these 
crimes. 

360  *Upon   the   whole  case,  the  court  is 


of  opinion,  for  the  reason  herein  sta- 
ted, that  there  is  no  no  error  in  the  judg- 
ment of  the  Circuit  court  of  Albemarle, 
and  that  the  same  should  be  affirmed. 

Judgment  afiirmed. 
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I.  DEFINITIONS. 

Bankroiyt— The  term '*bankmpr'oriffinally  meant 
a  trader  wbo  secreted  himself  pr  did  certain  other 
acts  tendinff  to  defraud  his  creditors.  It  was  dis- 
tinguishable from  "insolvent"  in  that  a  bankrupt 
must  have  been  a  trader,  and  the  object  of  the  pro- 
ceedings asrainst.  not  by,  him.  This  distinction  was 
preserved  by  the  Enirllsh  bankruptcy  acts  until 
recent  times,  when  it  was  practically  abolished.  In 
the  United  States  the  distinction  is  not  generally 
regarded,  and  it  seems  to  be  settled  that  the  word  is 
used  in  the  constitution  of  the  United  States,  not  in 
the  early  English  sense,  but  as  commensurate  with 
"insolvent."  As  used  in  the  bankruptcy  acts, 
"bankrupt"  means  a  person  who  has  done  or  suf- 
fered to  be  done  some  act  which  is  by  law  declared 
to  be  an  act  of  bankruptcy.  Bl.  Com.  471 ;  8  Kent 
Com.  880;  Bouv.  Law  Diet,  "Bankrupt";  Burr.,  Law 
Diet,  "Bankrupt" 

Insolveiicy. 

Technical  Defliiltlon.— As  used  in  the  insolvency 
and  bankrupt  laws,  especially  when  applied  to  trad- 
ers or  persons  encased  in  commercial  pursuits,  the 
term  "insolvency"  generally  means  the  condition 
of  a  person  who  is  unable  to  pay  his  debts  as  they 
become  due  in  the  ordinary  course  of  business.  1ft 
Am.  &  Enff.  Enc.  Law  080. 

Qeneral  Definition.— In  Mc Arthur  v.  Chase  et  ah.,  18 
Gratt  088,  it  was  held  that  in  the  act  of  March  29, 
1887,  Sess.  Acts  1880-7,  p.  41,  relatlnff  to  limited  part- 
nerships, the  word  "Insolvency."  in  1 20  of  said  act 
means  that  the  partnership  has  not  sufficient  prop- 
erty and  effects  to  pay  all  its  debts. 

II.  GENERAL  PRINCIPLES. 

What  Amonnts  to  an  Act  of  Bankruptcy.— A  general 
assignment  for  the  benefit  of  creditors  is  an  act  of 
bankruptcy,  whether  the  grantor  be  solvent  or 
insolvent  Lea  Brothers  &  Co.  v.  West  Co.,  4  Va. 
Law  Reg.  002. 

Fiduciary  Debts.— J,  the  surety  of  M,  who  was  the 
ffuardlan  of  R,  paid  R  94,000  of  the  indebtedness  due 
from  M  to  R,  as  guardian.  J.  dies  and  his  adminis- 
trators sue  M  in  astvmpeit  for  the  amount  so  paid, 
and  M  pleads  his  discharge  in  bankruptcy  in  bar  to 
the  recovery.  The  administrators  of  J  reply  that 
the  debt  due  by  M  to  their  intestate  is  a  fiduciary 
debt  from  which  he  is  not  discharged  under  section 
32  of  the  bankrupt  act  Held,  the  debt  due  by  M  to 
the  estate  of  J  is  not  a  fiduciary  debt  and  his  dis- 
charge in  bankruptcy  is  a  bar  to  the  recovery  of  the 
same.  The  debt  due  by  M  to  J's  estate  was  a  simple 
contract  debt,  provable  under  the  bankrupt  act  and 
discharffed  by  it.    Cromer  v.  Cromer,  88  Gratt  280. 

Conclusiveness  of  Bankruptcy  Proceedings.— A  cred- 
itor by  judg-ment  of  a  bankrupt  who  proves  his 
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debt  In  tlie  bankruptcy  proceeding,  and  takes  an 
active  part  in  these  proceedings,  cannot  afterwards 
sro  into  a  state  court  to  subject  property  sold  by  the 
asslfirnee  of  the  bankrupt,  and  tbe  proceeds  dis- 
tributed in  tbat proceeding,  to  satisfy  bis  Judgment, 
on  any  ground  of  error  which  might  have  been 
corrected  in  the  bankrupt  court,  or  by  appeal  from 
the  order  or  decree  of  that  court  Spllman  v.  John- 
son. 27  Gratt  83. 

SiUary  of  PaUlc  Officera.— In  Blair  v.  Marye,  80  Va. 
486,  it  was  held  that  the  salary  of  the  attorney  gen- 
eral being  of  constitutional  grant  and  of  public 
official  right  is  not  liable  to  assignment  in  bank- 
ruptcy. 

As  mgainat  the  5tate.— The  sute  is  not  subject  to 
the  prorlsions  of  the  bankrupt  laws,  and  the  dis- 
charge of  a  bankrupt  does  not  dicharge  him  from 
his  liabilities  to  the  state.  Saunders  y.  Common- 
wealth, 10  Gratt  406. 

PnUic  Officers.— In  Saunders  v.  Commonwealth,  10 
Gratt  404.  it  was  held  that  the  sureties  of  a  public 
officer  are  not  excluded  from  the  benefit  of  the 
bankrupt  act  of  1841. 

Prior  Attactameiit.— The  twenty-first  section  of  the 
bankrupt  act  of  1807,  so  far  as  the  stay  is  concerned, 
applies  to  personal  final  Judgments  against  the 
debtor,  and  not  to  Judgments  against  property  at- 
tached, or  the  proceeds  of  the  sale  thereof,  when  the 
attachment  lien  accrued  prior  to  the  filing  of  the  pe- 
tition in  bankruptcy.  An  attachment  lien,  acquired 
regularly,  without  the  procurement  or  suileranceof 
an  insolvent  debtor,  to  give  preference  to  the  attach- 
ing creditor  over  other  creditors,  will  not  be  dis- 
placed by  virtue  of  the  thirty-fifth  or  thirty-ninth 
sections,  by  subsequent  proceedings  in  bankruptcy, 
though  commenced  within  four  months  after  the 
levy  of  the  attachment  Under  said  sections  some- 
thing more  than  passive  non-resistance  in  an  Insol- 
vent debtor  is  necessary  to  Invalidate  an  attachment 
lien  on  his  property,  when  the  debt  is  due  and  he  has 
no  defence.  In  such  case  there  is  no  legal  obligation 
on  the  debtor  to  file  a  petition  In  bankruptcy  to  pre- 
vent the  attachment  and  levy  thereof,  and  a  failure 
to  do  so  is  not  sufficient  evidence  of  an  Intent  to  give 
a  preference  to  the  attaching  creditor  or  to  defeat 
the  operation  of  the  bankrupt  law.  Though  the  at- 
taching creditor,  in  such  case,  may  know  the  insol- 
vent condition  of  the  debtor,  his  attachment  and 
levy  upon  his  property  are  not,  therefore,  void  and 
are  no  violation  of  the  bankrupt  law.  Mason  v. 
Warthens.  7  W.  Va.  632. 

Secured  Claims.— A  j  udgment  creditor  of  a  bankrupt 
whose  judgment  is  a  lien  upon  any  estate  borurjlde 
sold  and  conveyed  by  the  bankrupt,  before  the 
bankruptcy,  may  claim  and  secure  in  the  proceed- 
ing in  bankruptcy,  his  portion  of  the  estate  of  the 
bankrupt,  in  virtue  of  his  said  Judgment  without 
accounting  or  giving  credit  for  anything  on  account 
of  the  lien  of  his  Judgment  upon  the  estate  so  sold 
and  conveyed.  And  though  such  creditor  may  have 
so  claimed  and  received  in  the  proceeding  In  bank- 
ruptcy, his  portion  of  the  estate  of  the  bankrupt 
such  Judgment  creditor  may,  by  a  suit  in  equity, 
enforce  the  lien  of  his  said  Judgment  upon  the 
estate  bona  Me  sold  and  conveyed  before  the  act  of 
bankruptcy,  for  the  recovery  of  any  balance  of  said 
Judgment  which  may  remain  unsecured  in  the  pro- 
ceeding in  bankruptcy;  and  that  though  he  may  not 
In  the  said  proceeding,  have  asserted  or  given  any 
notice  of  the  lien  of  his  said  Judgment  upon  the 
estate  so  sold  and  conveyed.  McAden  v.  Keen,  90 
Gratt  400. 


Debt  Secarcd  oa  Property  of  Third  Person.— Only  the 
estate  of  a  bankrupt  whatever  it  may  be.  at  the 
time  of  his  becoming  such,  including  any  estate  he 
may  have  aliened  by  an  act  fraudulent  and  void  as 
to  his  creditors,  is  vested  in  his  assignee  in  bank- 
ruptcy for  the  benefit  of  his  creditors.  And,  there 
fore,  no  estate  which  may  have  been  sold  by  him  lo 
a  bona  Ade  purchaser  for  valuable  consideration 
fully  paid  prior  to  the  act  of  bankruptcy,  becomes 
so  vested  In  said  assignee.  McAden  v.  Keen,  9Q 
Gratt  400. 

Bonkniptcy  of  Agent.— Y  agrees  with  D  to  assign 
to  D  a  bond  held  by  Y,  to  Indemnify  D  for  becoming 
his  surety;  but  the  bond  not  being  present  is  not 
then  delivered  to  D.  Afterwards  Y  commits  an  act 
of  bankruptcy,  upon  which  he  Is'  duly  declared  a 
bankrupt  After  committing  the  act  of  bankruptcy. 
Y  writes  upon  the  bond  an  assignment  of  it  to  D. 
and  delivers  It  to  D,  who  collects  the  money  from 
the  obligor.  Held,  D  Is  entitled  to  hold  the  money  as 
against  the  general  assignee  of  the  bankrupt. 
Tucker  v.  Daly,  7  Gratt  330. 

Bankrupt  Partnerships.— When  partners  as  such 
are  declared  bankrupt  their  propertj',  both  partner- 
ship and  Individual,  Is  to  be  administered  under 
section  36  of  the  bankrupt  act  of  1887,  in  the  bank 
rupt  court;  and  every  creditor,  whether  individual 
or  social,  must  prosecute  his  claim  in  that  court 
Llndsey  v.  Corkery,  29  Gratt  650. 

Bankrupt  Partners.— Where  a  partnership  Is  dis- 
solved, and  the  Individual  partners  are  declared 
bankrupts  in  different  bankrupt  courts,  in  different 
states,  each  with  his  own  assignee,  and  in  their  sched- 
ules make  no  mention  of  partnership  debts  due  to 
them  or  by  them,  a  creditor  of  the  partnership  may 
proceed  in  a  state  court  to  subject  the  partnership 
effects  to  the  payment  of  the  partnership  debts. 
Llndsey  v.  Corkery,  29  Gratt  650. 

Homestead.— Where  defendant  before  going  into 
voluntary  bankruptcy,  has  made  a  deed  of  settle- 
ment upon  his  wife  for  certain  real  estate,  which 
was  afterwards  set  aside  as  fraudulent  he  can  then, 
being  a  householder  and  head  of  a  family,  claim  his 
homestead  exemption  in  the  property  embraced  in 
the  deed;  and  the  fact  that  he  has  made  such  claim 
in  the  bankrupt  proceedings.  In  which  only  a  small 
part  of  the  exemption  was  then  set  off  to  him,  does 
not  preclude  him  from  claiming  the  residue. 
Hatcher  v.  Crew's  Adm'r,  83  Va-  371,  5  S.  E.  Rep.  *2l. 

Sale  by  Sheriff  .—When  a  debtor  takes  the  Insolveui 
oath,  and  delivers  in  a  schedule,  the  sheriff  is 
vested,  by  the  act  of  assembly,  with  all  the  insol- 
vent's estate,  rights  and  interests,  whether  they  are 
named  in  the  schedule,  or  not  and  whether  the 
property  be  In  the  possession  of  the  debtor,  or  In 
that  of  any  other  person.  The  sheriff  has  the  right 
to  sell,  and  to  pass  by  deed,  a  slave,  or  other  chattel, 
which  the  insolvent  debtor  has  made  a  fraudulent 
gift  of  to  his  child  (but  of  which  he  retains  the  posses- 
sion), and  the  purchaser  under  such  sale  may  re- 
cover the  slave,  or  other  chattel,  althougrh  the 
sheriff  had  not  possession  of  It  at  any  time.  But  if 
the  property  so  fraudulently  given,  be  not  in  the 
possession  of  the  Insolvent  debtor,  but  of  some  other 
person,,  although  the  title  vests  in  the  sheriff,  it 
seems  that  he  cannot  sell  the  property  in  sucli  case, 
but  must  proceed  by  summons  against  the  person 
holding  it  However,  even  if  the  spirit  of  tbe  act 
were  violated  by  selling  the  chattels  of  the  Insolvent 
before  they  come  Into  possession  of  the  sheriff,  yet 
as  the  legal  title  Is  vested  In  him,  if  he  does  sell,  the 
sale  is  not  void,  and  the  purchaser  may  recover. 
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The  sheriff  Is  a  trustee  for  the  creditors,  and  for  a 
violation  of  his  trust,  he  may  be  responsible  but 
that  does  not  prevent  the  leg'al  title  from  passing*  to 
the  purchaser.    Shirley  v.  Lonff,  6  Rand.  785. 

In  Taylor  v.  Mallory.  96  Va.  19,  80  S.  E.  Rep.  472. 
it  was  held  that,  under  the  Insolvent  debtor's  act 
in  force  in  1888,  all  property  owned  by  the  debtor 
at  the  time  he  took  the  oath  of  insolvency,  whether 
mentioned  in  his  schedule  or  not,  and  whether 
fraudulently  conveyed  or  still  retained  by  him, 
vested  In  the  sheriff.  But  the  evidence  in  the 
cas^  at  bar  does  not  show  that  the  sheriil  ever  set 
up  any  claim  to  the  land  in  controversy,  or  that  he 
ever  sold  or  conveyed  one  foot  of  it,  and  the  Instruc- 
tion objected  to  does  not  tell  the  jury  what  property 
vested  in  the  sheriff  under  the  Insolvent  debtor's 
oath,  but  only  what  the  sheriff  conveyed  to  the  party 
under  whom  the  defendants  claim  title. 

III.  JURISDICTiON  AND  PROCEDURE. 

JurlMUction— Federal  Coartj.— The  administration 
of  the  effects  of  a  bankrupt  rests  exclusively  in  the 
federal  courts:  and  where,  before  adjudication,  a 
state  court  has  taken  jurisdiction  to  administer  the 
assets  transferred  under  a  general  deed  of  assign- 
ment, the  parties  will  be  enjoined  from  further 
proceedinsT  in  the  state  court,  and  plenary  jurisdic- 
tion will  be  assumed  by  the  district  court  of  the 
United  States.  Liea  Brothers  &  Co.  v.  West  Co.,  4  Va. 
Law  Reg-.  002. 

State  Courts.— Where  there  has  been  a  judicial  sale 
and  confirmation  in  the  estate  court  to  enforce  a 
judgment  lien,  and  after  the  sale  the  defendant  is 
declared  a  bankrupt,  and  without  taking  any  step  in 
the  state  court  he  applies  to  the  United  States  dis- 
trict court  and  there  obtains  a  decree  settlnff  aside 
the  sale,  which  decree  was  reversed  by  the  United 
States  circuit  court  and  the  assignee  in  bankruptcy 
directed  to  proceed  in  the  state  court  for  relief,  it 
was  held:  (1)  the  state  court  having  possession  of  the 
case  and  having  made  a  decree  therein  before  the 
bankruptcy  of  the  defendant,  he  or  his  assignee  can 
proceed  only  In  that  court  to  maintain  their  rlg-hts: 
<2)  the  assignee  knowing  the  proceeding's  In  the  state 
court,  and  not  having-  made  himself  a  party  in  that 
court,  and  it  not  appearing-  that  such  court  even 
knew  of  the  bankruptcy  of  t^e  defendant,  the  decree 
of  the  court  conflrminff  the  sale  was  valid,  even  in 
the  absence  of  the  assignee;  (8)  the  purchase  being- 
dona  ^d  and  being  confirmed  by  the  court,  the  onus 
Is  on  the  bankrupt  or  his  assignee  If  he  would  set  the 
sale  aside,  to  show  the  Inadequacy  of  price,  or  that 
only  a  portion  of  the  land  should  have  been  sold  to 
pay  the  plaintiff's  debt,  and  this  they  failed  to  do: 
hence  the  assignee  is  entitled  only  to  what  the  bank- 
rupt would  have  been  entitled  if  he  had  not  been 
declared  a  bankrupt,  <.  d.,  the  surplus  of  the  purchase 
money  after  satisfying  the  plaintiff's  judg-ment  and 
cost  of  the  suit  Barr,  Assignee,  v.  White  et  aU.,  80 
Oratt  581. 

Proceedings    In    State    Court— Finality.— Where    a 

state  court  in  attachment  proceedings  has  legally 
and  properly  taken  hold  of  the  property  of  an  insol- 
vent and .  divided  the  proceeds  thereof  among  all 
of  the  creditors,  equally  and  ratably,  all  but  two  of 
them  consenting  and  releasing-  the  debtor,  all  of 
which  was  consummated  before  the  involuntary 
feature  of  the  bankrupt  act  went  into  effect,  the 
dissenting  creditors  cannot,  by  proceedings  in  bank- 
ruptcy, have  annulled  the  action  of  the  state  court. 
Botts  V.  Hammond,  5  Va.  Law  Reg-.  789. 


Effect  of  Bankruptcy  Proceedings  In  5ult  Pending  In 
State  Court.— Subsequent  proceedings  in  bank- 
ruptcy, to  which  a  lien  creditor  is  not  made  a  party, 
do  not  divest  the  state  court  of  jurisdiction  of  a  suit 
pending  therein  for  the  enforcement  of  his  lien,  the 
rule  being  that  the  court  that  first  takes  jurisdiction 
of  the  parties  and  the  subject-matter  retains  It. 
Francisco  v.  Shelton,  85  Va.  770,  8S.  £.  Rep.  789. 

A  creditor  of  a  bankrupt  having  a  lien  on  his  real 
estate,  has  two  courses  open  to  him,  either  of  which 
he  may  adopt  He  may  decline  to  appear  in  the 
bankrupt  court;  and  he  will  be  unaffected  by  any 
proceeding  In  that  court;  unless.  Indeed,  the  proper 
steps  are  taken  to  sell  the  estate  clear  of  all  incum- 
brances; or  he  may  elect  to  proceed  in  the  bank- 
rupt court  prove  his  debt  there,  and  rely  upon  his 
security.  If  the  creditor  elects  to  proceed  In  the 
bankrupt  court,  this  is  a  waiver  of  his  right  to  insti- 
tute any  suit  or  proceeding  at  law  or  in  equity, 
which  is  in  any  way  inconsistent  with  his  election  to 
obtain  satisfaction  of  his  debt  under  the  bankruptcy 
proceedings.    Spllman  v.  Johnson,  27  Oratt  88. 

Parties  to  Suit— lu  a  suit  by  judgment  creditors  to 
subject  their  debtor's  land  to  the  payment  of  their 
debts,  pending  the  cause  the  debtor  is  declared  a 
bankrupt  and  he  applies  for  a  homestead  under 
the  constitution  and  law  of  Virginia  and  the  acts  of 
bankruptcy  of  the  United  States.  Held^  that  the 
assignee  in  bankruptcy  of  the  defendant  debtor 
should  be  made  a  party  to  the  suit  Barger  v. 
Buckland,  28  Gratt  862. 

In  Abemathy  V.  PhilUps,  82  Va.  789, 1  S.  E.  Rep.  118. 
it  was  held  that  a  bankrupt  cannot  appear  as  a 
party  plaintiff  in  a  suit  except  as  by  his  assignee. 

In  a  creditor's  suit  the  defendant  debtor  becomes 
a  bankrupt  pendente  lite.  His  assignee  is  not  made  a 
party,  but  is  counsel  in  the  cause,  and  one  of  the 
commissioners  to  sell  the  land.  It  is  no  objection 
to  a  sale  that  he  had  not  been  made  a  party  to  the 
suit    Bank  v.  Campbell,  75  Va.  455. 

Where  land  is  sold  under  proceedings  in  bank- 
ruptcy, persons  Interested  in  the  land,  but  not 
parties,  are  not  bound  by  the  sale,  though  the  bank- 
rupt was  the  administrator  of  the  estate  through 
which  they  claim.  Moorman  v.  Arthur,  90  Va.  465, 
18  S.  E.  Rep.  809. 

Averment  of  Appointment  of  Assignee.— Whether 
sound  law  or  not  that  "a  suit  to  set  aside  fraudulent 
deed  made  by  bankrupt  before  his  bankruptcy  can 
only  be  maintained  by  his  assignee,"  there  must  be 
an  averment  that  there  was  such  assignee  duly 
appointed  and  qualified  before  the  matter  will  be 
considered.    Elder's  Ex'ors  v.  Harris.  76  Va.  187. 

Authority  of  United  States  Supreme  Court  Decisions 
in  SUte  Courts.— (^(Krtf.*  Have  the  decisions  of  the 
supreme  court  of  the  United  States  application  to 
judgments  of  state  courts  prior  to  the  adjudication 
in  bankruptcy,  the  liens  whereof  have  not  been 
affected  by  the  proceedings  of  the  bankrupt  court? 
Ferrell  v.  Madlgan,  76  Va.  196. 

Assignee  Appointed  In  Another  Stete.— In  Cannon  v. 
Wellford,  22  Qratt  196,  bankruptcy  proceedings  had 
been  instituted  in  New  York,  and  an  assignee 
appointed  by  the  court  of  that  state.  Held,  the 
New  York  court  having  first  taken  cognizance  of 
the  matter  as  to  both  partners,  acquired  complete 
and  exclusive  jurisdiction  of  the  whole  case;  the 
assignee  appointed  by  that  court  was  the  regular 
and  legal  assignee  of  both  partners;  and  it  was  not 
competent  to  the  Virginia  tribunal,  by  subsequent 
proceedings,  to  oust  that  jurisdiction,  and  appoint 
I  other  and  different  assignees.    The  fact  that  there 


407 


25  GRATT. 


Virginia  Reports,  Annotated. 


were  assets  in  different  districts,  and  ditCerent 
states,  does  not,  in  any  decree,  affect  the  rights  of 
tlie  assig-nee.  He  represents  the  bankrupt  and 
their  estate  in  every  state,  and  collects  the  assets 
wherever  fonnd. 

Conflict  ©f  Laws.— In  Devlsme  v.  Martin,  Wythe  188, 
it  was  held  that,  if  a  British  subject  be  declared  a 
bankrupt  in  England,  havinir  debts  due  him  in  this 
commonwealth,  his  British  creditors  cannot  recover 
satisfaction  out  of  said  debts  in  our  courts;  for  the 
English  law  will  govern  in  our  courts  in  such  a  case 
and  by  that  law  said  debts  would  be  transferred  to 
the  assignees  in  bankruptcy. 

Remedy  for  Wron8:ful  Discharge.— The  acts  of  courts 
of  competent  Jurisdiction,  having  cornisance  of  the 
parties  and  the  subject-matter,  cannot  be  questioned 
elsewhere.  If  bankrupt  court  wrongfully  allows 
the  bankrupt  the  exemption  claimed  by  him,  the 
remedy  is  not  in  the  state  courts.  Brengle  v.  Rich- 
ardson, 78  Va.  406. 

Prosecution  of  Pending  Actions.— An  action  is  not 
abated  by  the  bankruptcy  of  the  plaintiff,  but  it  can 
no  long'er  be  prosecuted  in  his  own  name,  for  the 
rig-ht  to  prosecute  such  action  belongs  exclusively 
to  the  assignee  or  trustee  in  bankruptcy,  and  must 
be  in  the  name  of  the  latter.  Cannon  v.  Wellford, 
22  GratL  19& 

Powers  of  Banknipt  Court.— The  bankrupt  court 
controls  the  property  of  the  bankrupt,  and  though 
such  property  be  encumbered  by  liens,  it  may  bring 
the  lien-holders  into  court,  sell  the  property  free  of 
liens,  and  distribute  the  proceeds  according  to 
priorities.  Blair  €t  als.  v.  Carter's  Adm'r  et  aU.^  78 
Va.  621. 

IV.  DI5CHARaB  AND  ITS  EPFBCT. 

Effect  on  After^flatured  Judgments.— Judgments 
matured  against  a  bankrupt  after  his  adjudication 
on  pre-existing  provable  debts,  are  not  liens  on  hte 
after-acquired  lands;  but  the  bankrupt  is  released 
by  his  discharge  from  them,  as  well  as  from  the 
debts  whereon  they  are  founded.  Blair  et  aU.  v. 
Carter's  Adm'r  et  als.,  78  Va.  021. 

Provable  Debts.— In  Blair  et  alt.  v.  Carter's  Adm'r 
€t  ale.,  78  Va.  621,  it  was  held  that,  under  statute  (U. 
S.  Rev.  Stat.  sec.  5106),  no  suit  on  the  provable  debt 
can  be  prosecuted  to  judgment,  against  a  bankrupt, 
until  the  question  of  his  discharge  is  determined; 
but  by  leave  of  the  bankrupt  court  the  suit  may  pro- 
ceed to  ascertain  the  amount  which  ought  to  be 
proved  therein. 

By  maturing  a  pre-existing  provable  debt  of  the 
bankrupt  into  a  judgment,  the  form  and  remedy 
are  changed,  but  the  debt  remains  the  same  and  is 
provable  in  bankruptcy.  Accordingly  by  U.  S.  Rev. 
Stat  sec.  6119,  the  bankrupt  is  released  from  such 
judgment  by  his  discharge,  and  the  debt  is  not 
merged  in  the  judgment.  Blair  et  ale.  v.  Carter's 
Adm'r  et  ale.,  78  Va.  621. 

Effect  on  Prior  Judgments— Liens.— All  interest  on 
property  held  by  a  bankrupt,  and  all  property  which 
he  .has  fraudulently  conveyed,  comes  within  the 
jurisdiction  of  the  bankrupt  court  But  that  court 
has  no  jurisdiction  over  property  bona  Jtde  con- 
veyed to  a  purchaser  by  the  bankrupt  before  he  is 
declared  a  bankrupt  And  a  creditor  by  judgment 
docketed  against  the  bankrupt  recovered  before  a 
bona  Jlde  conveyance  of  land,  may  proceed  in  a  state 
court  to  enforce  his  judgment  lien  against  said  land. 
Parker  v.  DIUard,  75  Va.  418. 

A  judgment  of  state  court,  regularly  docketed, 
before  debtor  was  adjudicated  a  bankrupt  was 
assigned  to  a  third  person,  who  had  no  notice  of  the 


proceedings  in  the  bankrupt  court  made  no  claim 
and  received  nothing  from  the  bankrupt's  funds 
there  administered.  Judgment  debtor  afterwards 
sold  to  purchaser,  for  value,  land  owned  by  him  at 
time  of  his  bankruptcy.  On  bill  filed  in  state  court 
for  benefit  of  assignee  of  the  judgment  against 
judgment  debtor,  his  assignee  in  bankruptcy,  and 
the  purchaser,  to  subject  the  land  to  pay  the  Judg- 
ment, Ibeld,  the  judgment  having  been  obtained  be- 
fore the  bankruptcy,  the  state  court  has  jurisdiction 
to  enforce  its  lien  on  the  land  in  possession  of  tlie 
alienee  of  the  bankrupt;  and  conceding  that  tbe  bill 
should  have  been  filed  in  the  name  of  the  assfirnee 
in  bankruptcy,  yet  he,  being  a  defendant  made  no 
objection  to  the  jurisdiction.  Had  the  point  been 
made  at  proper  time  the  difficulty  would  have  been 
removed.  It  is  too  late  to  raise  the  objection  for 
the  first  time  here  in  argument  Ferrell  v.  Madi^an. 
76  Va.  105. 

The  lien  of  a  judgment  is  not  defeated  by -the 
discharge  of  the  debtor  as  a  bankrupt  And  tt  may 
be  enforced  in  the  state  courts.  In  such  case  the 
eleoU  sued  out  upon  the  judgment  may  be  in  tbe 
usual  form;  and  in  executing  it  the  sheriff  mnst 
take  notice  of  the  bankruptcy  of  the  debtor,  and 
disregarding  all  property  of  the  debtor  not  subject 
to  the  lien,  levy  it  upon  that  which  is  so  subject. 
McCance  v.  Taylor,  10  Gratt.  680. 

A  judgment  debtor  having  obtained  his  discbarge 
as  a  bankrupt  subsequent  to  the  judgment,  may 
enjoin  the  suing  out  or  levy  of  any  execution  npon 
said  judgment    Peatross  v.  M'Laughlin,  6  Gratt.  64. 

LImMllty  of  Homestead  after  Discharge.— Judgna  en  ts 
obtained  and  docketed,  and  liens  acquired  before 
the  debtor  is  adjudicated  a  bankrupt  may,  after  be 
is  discharged  as  such,  be  enforced  in  the  state  courts 
at  the  instance  of  persons  who  were  not  parties  to 
tile  bankrupt  proceedings,  on  lands  owned  by  bim 
before  his  adjudication  and  allotted  him  for  bis 
homestead.  But  the  decree  of  the  state  court  for 
sale  of  the  land  does  not  impinge  the  decree  of  tbe 
bankrupt  court  allotting  the  land  to  the  bankrupt 
for  his  homestead,  because  the  judgment  lienors 
were  not  parties  to  the  proceedings  wherein  tbe 
latter  decree  was  rendered.  McAllister  v.  Bodkin. 
76  Va.  800. 

Liability  of  Surety  of  Bankrupt.— Parties  h saving 
obtained  decrees  against  their  debtor  in  a  suit  pend- 
ing in  the  county  court,  and  he  having  become  bank- 
rupt may  bring  another  suit  in  the  circuit  court 
against  the  administrator  and  heirs  of  a  surety  of 
the  bankrupt  to  subject  the  real  estate  of  the  safety 
to  satisfy  their  debts.  Ewing  v.  Ferguson,  38  Qratt. 
548. 

In  Appellate  Court— Where,  after  the  reversal  of 
the  judgment  appealed  from,  appellees  have  been 
declared  bankrupt,  and  obtained  their  discharge, 
the  appellate  court  will,  in  their  judgment  of  rever- 
sal, see  that  execution  shall  not  issue  upoa  tbe 
judgment  without  a  previous  order  to  take  effect  by 
the  court  below  after  due  notice.  Exchange  Bank 
V.  Knox,  19  Gratt  739. 

Ex-Terrltorlal  Effect  of  Discharge.— G..  a  citizen  of 
Maryland,  gave  his  bond,  in  Virginia,  to  B.,  a  citizen 
of  Virginia,  and,  afterwards,  in  Maryland,  became 
a  bankrupt  by  the  laws  of  Maryland.  Under  wbich 
he  was  duly  discharged,  by  the  competent  tribunal 
of  Maryland,  under  a  general  direction,  with  respect 
to  his  creditors.  This  did  not  discharge  him.  in  a 
suit  afterwards  brought  upon  the  bond,  in  Virginia. 
Banks  v.  Greenleaf ,  6  Call  271. 

Since,  under  Acts  1877,  c.  114,  1,  non-residents  are 
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not  entitled  to  homestead  exemption,  a  resident  of 
Virginia  declared  a  bankrupt  by  a  United  States 
district  court  sittinff  In  tbat  state  was  not  entitled 
to  homestead  in  land  situated  in  West  Virginia,  in  a 
suit  by  his  creditors  there,  thouffh  the  land  had  been 
so  set  apart  by  his  assignee  in  Virginia,  and  con- 
firmed by  the  bankrupt  court  there.  Oibbs  ▼.  Log'an, 
22  W.  Va.  206.  See  especially,  monog-raphic  note  on 
"Homestead"  appended  to  Hatorff  y.  Wellford,  27 
Gratt.  866. 

When  Asslpiinent  Takes  Effect— The  assignment 
of  bankrupt  effects  relates  back  to  the  commence- 
ment of  proceedings  in  bankruptcy;  therefore,  by 
operation  of  law,  all  attachments  on  mesne  process, 
of  the  property  of  the  debtor,  made  within  four 
months  next  preceding  the  commencement  of  the 
proceeding's,  are  dissolved.  Weisenfeld  ▼.  Mlspel- 
hom.  5  W.  Va.  4(5. 

CoBclnsI veness  of  DlJch«rve*~A  decree  discharglm? 
a  bankrupt  from  his  debts  under  the  act  of  congress 
of  Auffust  10th,  1841,  is  conclusiye  upon  all  his  cred- 
itors in  all  suits  which  may  be*brouffht  against  him 
in  any  court,  except  where  the  discharge  is  im- 
peached for  some  fraud  or  willful  concealment  by 
the  bankrupt  of  his  property  or  rlgrhts  of  property, 
contrary  to  the  provisions  of  that  act.  Tlchenor  v. 
Allen,  18  Gratt  16. 

PnuidofBankrapt— In  Jones*  Ex*ors  v.  Clark  et  alt.t 
25  Gratt  642,  a  person  had  purchased  from  an  execu- 
tor bonds  given  to  the  executor  for  the  purchase 
price  of  land  sold  by  him  in  his  representative  capac- 
ity, at  a  discount  of  eighteen  per  cent  Held,  the 
purchaser  was  guilty  of  constructive  fraud  in  pur- 
chasing* the  bonds  at  so  larffe  a  discount  and  was 
liable  for  the  amount  of  the  bonds:  that  the  pur- 
chaser havinff  pleaded  that  he  was  a  discharged 
bankrupt,  it  was  held  that  section  83  of  the  bankrupt 
act  of  1807,  which  provides  "that  no  debt  by  the 
fraud,"  etc.,  of  the  bankrupt  "shall  be  discharged 
under  this  act,  applies  as  well  to  implied  as  to  actual 
fraud,  and  the  purchaser  was  not  discharged  from 
the  payment  of  this  debt 

A  creditor  of  a  discharg-ed  bankrupt  who  has  not 
proved  his  debt  in  the  proceeding  in  bankruptcy, 
may  under  the  statute.  Code,  ch.  179,  S  2,  p.  077,  file 
his  bill  to  set  aside  a  fraudulent  conveyance  made 
by  the  bankrupt  and  impeach  his  discharge  on  the 
ground  of  fraud  or  a  willful  concealment  of  his 
property,  without  having  first  recovered,  a  judg- 
ment against  the  bankrupt  Tlchenor  v.  Allen,  18 
Gratt  IB. 

Creditors  who  have  not  proved  their  debts  In  the 
proceeding  in  bankruptcy,  may  Institute  suits  to  set 
aside  fraudulent  conveyances  made  by  their  debtor 
before  he  petitioned  for  the  benefit  of  the  bankrupt 
law;  and  may  impeach  his  discharge  in  bankruptcy 
on  the  ground  of  fraud  or  the  willful  concealment 
of  his  property  or  rights  of  property  contrary  to 
the  provisions  of  the  act  of  congress;  such  suits 
being  instituted  more  than  two  years  after  the 
decree  of  discharge  In  bankruptcy.  Such  suits  may 
be  instituted  in  any  court,  state  or  federal,  in  which, 
independent  of  the  bankrupt  act  a  suit  may  be 
properly  brought  against  the  bankrupt  Tlchenor 
V.  Allen,  13  Gratt  15. 

Aftslgament  of  Debts  Dae  from  Bankrupt.— A  debtor 
of  an  insolvent  bank  purchasing  debts  due  from 
such  bank  after  a  decree  for  an  account  rendered 
under  a  bill  against  the  bank  by  the  stockholders. 
Is  only  entitled  to  stand  in  the  shoes  of  his  assignor, 
and  receive  his  proportion  of  the  assets  realized. 
Finney  v.  Bennett  27  Gratt  865. 


Effect  of  Discharge  npon  Vendee's  Title.— The  vendee 
of  a  bankrupt  may  defend  his  own  title  by  defend- 
ing that  of  his  vendor,  which  can  be  done  by  setting 
up  the  latter*s  discharge  in  bankruptcy,  and  his 
release  from  the  debt  claimed.  Blair  et  als.  v.  Car- 
ter's Adm'r  et  alt.,  78  Va.  621. 

New  Promise  to  Pay  after  Discharge.— A  verbal 
promise  to  pay  an  old  debt,  will  be  sufBcient  to  bind 
on6  discharged  in  bankruptcy,  if  it  be  of  such  a 
character  (not  casual  or  implied,  but  so  express  and 
unequivocal)  as  to  show  that  the  promisor  intended 
deliberately  to  waive  the  protection  of  his  discharge 
in  bankruptcy,  and  to  re-bind  himself  legally  to 
pay  the  old  debt:  but  a  mere  acknowledgment  of 
the  justice  of  the  debt  of  the  moral  obligation  to 
pay  it  and  an  expression  of  purpose  to  pay  it  at 
some  future  time,  or  when  able,  will  not  have  the 
effect  in  the  absence  of  a  deliberate  intention 
thereby  to  bind  himself.  A  moral  obligation  to  pay 
a  debt  is  never  stale,  and  may  be  the  consideration 
for  a  new  promise  to  pay  an  old  debt  at  any  dis- 
tance of  time  after  the  discharge  of  the  debt  by 
bankruptcy.    Horner  v.  Speed,  2  Pat.  &  H.  617. 

Limiting  5ait  on  New  Promise.— When  a  debt  is 
discharged  in  bankruptcy  within  five  years  after  it 
is  Incurred,  and  a  suit  is  brought  on  a  new  promise 
to  pay  it  within  five  years  after  the  new  promise— 
a  plea,  that  five  years  have  elapsed  since  the  origi- 
nal cause  of  action,  or  since  the  discharge  in  bank- 
ruptcy, is  bad,  and  should  be  rejected.  Homer  v. 
Speed,  2  Pat  &  H.  617. 

V.  POWER5  AND  DUTIES  OP  ASSIQNEBS. 

It  is  held  that  under  the  bankrupt  acts  the  rights 
of  action  which  are  transferred  to  the  assignee  do 
not  include  claims  for  personal  damages.  The 
rights  of  action  which  are  transferred  to  the 
assignee  are  rights  of  action  founded  on  beneficial 
contracts  made  with  bankrupt,  where  the  pecuniary 
loss  is  the  substantial  and  primary  cause  of  action, 
and  for  injuries  affecting  his  property  so  far  as 
they  do  not  involve  a  claim  for  personal  damages. 
In  many  respects  the  assignee  in  bankruptcy  stands 
in  the  same  relation  towards  the  bankrupt's  estate 
a9  that  of  an  executor  towards  the  estate  of  his 
testator.  Hence  the  proper  and  reasonable  con- 
struction seems  to  be  that  the  statute  as  to  bank- 
ruptcy transfers  such  rights  of  action  as  would  be 
assets  in  the  hands  of  the  executor  for  the  payment 
of  debts,  and  no  others.  Dillard  v.  Collins,  25 
Gratt  843. 

Powers  of  Assignee.- An  assignee  in  bankruptcy 
has  no  power  to  sell  the  land  of  his  bankrupt  free 
of  liens,  without  a  special  order  of  court:  a  district 
court  alone  has  jurisdiction  to  make  such  order, 
and  then  only  after  the  lien  creditors  have  been 
serveKl  or  affected  with  notice  to  appear  and  show 
cause  against  it  Boulware  v.  Hartsook's  Adm'r  et 
als„  88  Va.  679,  8  S.  E.  Rep.  280. 

An  assignee  or  trustee  In  bankruptcy  not  only 
represents  the  bankrupt  but  the  creditors  as  well, 
and  may  pursue  any  remedy  that  may  be  necessary 
to  protect  the  interest  of  the  latter,  and  therefore 
he  may  contest  claims  and  rights  which  the  bank- 
rupt himself  could  not  contest  Cannon  v.  Wellford , 
22  Gratt  195. 

Homestead  of  Bankrupt— M  was  adjudged  a  bank- 
rupt and  discharged  in  1878.  He  claimed  as  his 
homestead  certain  land,  which  the  bankrupt  court 
allotted  him,  but  without  notice  to  his  creditors, 
who  were  lienors  by  judgments  recovered  in  18&7. 
Those  creditors  in  1878  filed  their  bill  in  the  state 
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court  to  enforce  their  liens  on  said  land,  but  did 
not  make  T,  wlio  was  the  assignee  in  bankruptcy  of 
M,  a  party.  M  demurred,  answered,  and  pleaded 
that  the  enforcement  of  the  judsrments  was  barred 
by  the  lapse  of  twenty  years  between  their  date 
and  the  filing  of  the  bilL  The  demurrer  was  over- 
ruled and  decree  of  sale  entered,  but  the  commis- 
sioner of  sale  was  not  directed  to  ei\e  the  usual 
bond.  On  appeal  by  M,  held,  under  the  bankrupt 
laws  of  the  United  States,  the  legsd  title  to  the  bank- 
rupt's homestead  does  not  vest  in  his  assifirnee; 
and  if  it  does  vest,  eo  instante  the  homestead  is 
allotted  him.  the  leffal  title  thereto  reverts  to  him. 
Therefore  the  assignee  had  no  interest  in  the  sub- 
ject of  this  suit  and  was  not  a  necessary  party. 

The  assignee  had  not  even  a  reversionary  interest 
in  the  subject  of  this  suit,  as  by  Code  1878,  p.  1171,  ch. 
183,  S  8,  if  the  homestead  be  not  aliened  in  the  house- 
holder's lifetime,  after  his  death  it  continues  for 
benefit  of  his  widow  and  children,  until  her  death 
or  marriage,  and  after  her  death  or  marrlag'e  until 
the  young'est  child  becomes  twenty-one  years  of 
affe:  after  which  it  passes  to  his  heirs  or  to  his 
devisees,  not  subject  to  dower,  but  subject  to  all  his 
debts.  In  no  event  does  it  pass  to  his  assifirnee  in 
bankruptcy.    McAllister  v.  Bodkin,  76  Va.  809. 

Property  Held  In  Trust  for  Debtor.— An  assignee  in 
bankruptcy  may  assert  his  rifirht  to  the  proceeds  of 
his  bankrupt's  trust  property  sold  by  a  trustee,  in  a 
suit  wherein  the  ownership  of  said  proceeds  is 
litigated.    Smith  v.  Profltt.  82  Va.  888,  1  S.  E.  Rep.  67. 

Limitation  of  Actions  by  or  affalnst  Assignees.— In 
Cobbs  V.  Gilchrist,  80  Va.  508,  it  was  held  that.  U.  S. 
Revised  Statutes,  section  50S7,  limiting  action  by  or 
against  assignees  to  two  years  after  accrual  of  risrhts, 
applies  to  all  litigration  between  him  and  any  ad- 
verse claimant. 

The  assignee's  claim  is  barred  by  lapse  of  two 
years  from  maturity  of  his  claim,  and  not  from  date 
of  assicrnment.  Smith  v.  Profflt,  82  Va.  888, 1  S.  E. 
Rep.  67. 

The  limitation  of  two  years  after  the^  decree  in 
bankruptcy  or  after  the  cause  of  suit  shall  first 
have  accrued,  provided  in  S  8  of  the  bankrupt  act, 
has  relation  to  proceedings  by  or  ag'ainst  the  assignee 
in  bankruptcy;  and  does  not  apply  to  suits  by  cred- 
itors who  have  not  proved  their  debts  to  set  aside 
fraudulent  conveyances  by  the  bankrupt  The  only 
effect  of  this  provision  on  such  creditors  is  to  pre- 
vent such  a  suit  until  the  two  years  have  expired. 
Tichenor  v.  Allen,  18  Gratt.  15. 

VI.  ARTICLES  IN  VIRGINIA  LAW  RBQISTBR. 

Numerous  interesting  questions  on  the  law  of 
bankruptcy  may  be  found  discussed  in  the  Virginia 
Law  Renter.  See,  6  Va.  Law  Reg,  866;  4  Va.  Law 
Reg-.  440;  4  Va.  Law  Reg.  812;  4  Va.  Law  Reff.  402;  4 
Va.  Law  Reg*.  554;  4  Va.  Law  Reg.  268. 
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September  Term,  1874,  Staunton. 

I.  Wills— Probate  Proceedings— Testimony  of  Legatee- 
Executor.— Upon  the  proceeding  for  the  probate  of 
a  will,  J,  who  is  the  nominated  executor  and  pro- 
pounder  of  the  paper,  and  also  a  devisee  and  lega- 
tee under  it,  is  a  competent  witness  to  sustain  the 
probate.    See  Code  of  1878,  ch.  172,  H  21  and  22. 

a.  Same— Executor  Not  a  Party.— A  will  is  not  a  con- 
tract and  an  executor  or  legatee  is  not  a  party  to 
it  in  the  sense  of  the  statute. 


3.  Witnesses— Interest— Capacity.*— One  party  to  a 
suit  is  incompetent  as  a  witness  on  account  of  the 
disqualification  of  the  other  party  only  in  a  case 
where  he  was  a  party  to  the  transaction  wbicli  is 
the  subject  of  the  suitor  proceeding,  and  the  other 
party  to  it  is  dead,  insane,  or  incompetent  from 
some  legal  cause. 

4.  Same— Same— Exceiitions.— Where  the  objection  is 
to  the  competency  of  the  witness,  and  the  objec- 
tion is  sustained,  it  is  not  necessary  to  state  in  the 
exception  what  the  party  offering  him  expects  to 
prove  by  him. 

5.  Same— 5ame— Same— Time  for  Preparing  Bill  of 
Exceptions.t— If  an  exception  to  the  ruling  of  the 
court  excluding  a  witness,  is  taken  at  the  time,  tlie 
bill  of  exception  may  be  prepared,  and  signed  and 
sealed  after  the  verdict  and  judgment  And  if  the 
counsel  of  the  parties  do  not  agree  as  to  the  fact 
whether  the  exception  was  taken  at  the  time,  the 
court,  not  remembering,  may  certify  the  facts: 
and  the  entry  of  the  clerk  in  the  memorandum 
stating  that  the  exception  was  taken  on  the  triaL 
the  court  was  right  in  certifying  the  facts,  and  tbe 
appellate  court  may  consider  the  question  raised 
by  the  bill  of  exceptions. 

This  was  a  motion  in  the  Circuit  court  of 
Rocking-ham  county  by  Jackson  Martz,  the 
nominated  executor,  for  the  probate  of  the 
will  of  Dorilas  Martz,  deceased.  The  heirs 
of  Dorilas  Martz  were  summoned,  and  ap- 
peared and  opposed  the  probate. 

^Witnesses— Interest— Capacity.  —  See  Simmons  v. 
Simmons,  88  0ratt  451,  and  note;  Ellis  v.  Harris,  32 
Oratt  684,  and  note;  Parent  v.  Spitler,  80  Gratt.  819: 
Grigsby  v.  Simpson,  28  Gratt  848,  and  note. 

Exceptions— Time  of  Taking.— See  Page  v.  Clopton. 
80 Gratt.  415,. and  note;  Danville  Bank  v.  WaddiU.  31 
Gratt  460;  Peery  v.  Peery,  26  Gratt  830,  and  note. 

tBIII  of  Exceptions— Time  of  5lgning.— See  Page  v. 
Clopton,  80  Gratt  415,  and  note.  See  especially, 
Winston  V.  Giles.  27  Gratt  580,  and  note. 

Appellate  Proceedings— Bill  of  Exceptions  Must  Show 
Materiality  of  Evidence  Exduded.— Tbe  court  in  Union 
Central  Life  Ins.  Co.  v.  Pollard,  94  Va.  167,  26  S.  E. 
Rep.  421,  says:  "In  order  to  show  that  the  trial  court 
erred  in  rejecting  an  offer  of  evidence,  or  in  exclud- 
ing evidence,  the  bills  of  exceptions  must  show  the 
materiality  of  the  evidence  tendered.  Where  a 
question  is  asked,  and  the  witness  is  not  permitted 
to  answer,  the  bill  of  exceptions  must  show  what  the 
party  offering  the  witness  expected  or  proposed  to 
prove  by  him.  If  the  witness  is  permitted  to  answer, 
and  the  answer  is  excluded,  it  should  show  what  the 
answer  was.  This  is  necessary  because  it  may  be 
that  the  witness  had  no  knowledge  upon  the  subject 
or  what  he  knew  was  irrelevant  or  ImmateriaL  A 
Judgment  will  not  be  reversed  because  evidence  has 
been  excluded  or  rejected  by  the  trial  court  unless 
its  materiality  is  made  to  appear.  Carpenter  v.  Utz, 
4  Gratt  272;  Johnson's  Ex'x  v.  Jennings,  10  Gratt  1: 
McDowell's  Ex'or  v.  Crawford.  11  Gratt  387:  Martz 
V.  Martz,  25  Gratt  367;  Stoneman'sCase,  85  Gratt  887: 
Continental  Ins.  Co.  v.  Kasey,  25  Gratt  at  page  276; 
Beirne  v.  Rosser  &  Turner,  26  Gratt  537,  647:  Valley 
Mut  Life  Ass'n  v.  Teewalt  79  Va.  421 ;  Taylor  v. 
Commonwealth.  90  Va.  110,  17  S.  E.  Rep.  812."  But  in 
Metz  V.  Snodgrass,  9  W.  Va.  194,  the  same  rule  is 
followed  as  is  laid  down  in  the  fourth  headnote  of 
the  principal  case. 
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On  the  trial  of  the  motion,  the  pro- 

362  pounder  of  the  *paper,  after  having 
offered  it  in  evidence  to  the  jury,  pro- 
posed to  introduce  as  a  witness  Mary  M. 
Martz,  who  was  a  sister  of  Dorilas  «Martz, 
and  a  devisee  under  the  will ;  but  she  was 
objected  to,  on  the  ground  that  she  was  an 
incompetent  witness  to  testify  in  favor  of 
the  will ;  and  the  court  sustained  the  objec- 
tion, and  excluded  the  witness:  and  the 
propounder  excepted. 

The  propounder  then  proposed  to  introduce 
as  a  witness,  in  behalf  of  said  will,  one 
Jackson  Martz,  a  brother  of  Dorilas  Martz, 
deceased,  and  a  devisee  under  said  will,  the 
executor  therein  named,  and  the  scrivener 
who  wrote  the  will,  and  one  of  the  pro- 
pounders  of  the  will;  to  the  introduction 
of  which  witness  the  contestants  objected ; 
and  the  court  sustained  the  objection :  and 
the  propounders  excepted. 

The  contestants,  to  maintain  the  issue  on 
their  part,  offered  in  evidence  the  will  of 
Sarah  Martz,  the  mother  of  Dorilas  Martz, 
deceased,  by  which  'she  gave  to  Dorilas 
Martz  all  her  estate,  real  and  personal,  and 
directed  him  to  pay  to  certain  of  her  chil- 
dren each  S750.  And  also  proved  by  a  wit- 
ness, Curtis  Yates,  that  the  said  Sarah 
Martz  had  made  a  previous  will  some  years 
before ;  and  that  the  said  Dorilas  Martz  had 
told  said  witness  that  the  reason  the  said 
Sarah  Martz  had  changed  her  will,  and  made 
her  last  will,  was  that  she  was  afraid  if  she 
left  her  property,  or  any  part  of  it,  to  her 
sons  and  daughters,  that  it  would  be  se- 
questered by  the  Confederate  government, 
as  they  lived  outside  of  the  lines  of  the  said 
Confederate  states.  To  the  introduction  of 
said  will  of  Sarah  Martz,  and  the  testimony 
of  Yates,  the  propounder  of  the  will  ob- 
jected ;  but  the  court  overruled  the  objection : 
and  the  propounder  excepted. 

In  relation  to  this  exception,  the  court 
certified  that  the   propounder  by  his 

363  counsel    alleges   and    claims  that  *he 
excepted  and  tendered  this  exception ; 

the  contestants  by  their  counsel  claim 
that  if  any  exception  was  taken  at  the  time 
the  said  evidence  was  permitted  to  go  to  the 
jury,  they  did  not  hear  the  exception  taken ; 
and  the  court,  not  remembering  whether 
the  exception  was  taken  at  the  time,  certifies 
these  facts  as  a  part  of  the  record. 

The  jury  found  that  the  paper  was  not 
the  will  of  Dorilas  Martz,  ^deceased.  And, 
thereupon,  the  said  motion  *for  probate  com- 
ing on  to  be  finally  heard,  the  court  ap- 
proved the  verdict,  and  refused  to  admit  the 
paper  to  probate.  And,  thereupon,  Jackson 
Martz  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  allowed. 

Haas,  Woodson  and  Berlin,  for  the  appel- 
lant. 

Walton  and  Robert  Johnston,  for  the  ap- 
pellees. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

This  is  a  case  of  probate.  The  first  ques- 
tion I  will  consider  is,  did  the  court  err  in 


excluding  the  testimony  of  Jackson  Martz 
and  Mary  M.  Martz  from  the  jury  on  the 
ground  of  incompetency.  They  were  both 
legatees  and  devisees,  and  propounders  of 
the  will ;  and  the  former  was  the  scrivener 
who  wrote  it  and  was  named  the  executor. 
Neither  of  them  was  incompetent  because 
of  interest.  Act  of  March  2d,  1866,  first 
clause  of  section  1 ;  Code  of  1873,  p.  1109, 
ch.  172,  8  21.  And  the  former  was  not  in- 
competent because  he  was  executor.  Code 
of  1873,  p.  913,  {  21.  Were  they  inQompe- 
tent  on  the  ground  of  being  parties?  In 
said  twenty-first  section  of  chapter  172,  it 
is  enacted  that  ^4n  all  actions,  suits  or 
other   proceedings  of  a  civil  nature, 

364  at  *law  or  in  equity,  &c.,  the  parties 
thereto,  &c.,  shall,  if  otherwise  com- 
petent to  testify,  &c.,  be  competent  to  give 
evidence  on  their  own  behalf,  and  shall  be 
competent  and  compellable  to  give  testi- 
mony on  behalf  of  any  other  party,  &c., 
except  as  afterwards  provided."  This  lan- 
guage is  very  comprehensive;  and  this 
being  a  suit  or  proceeding  of  a  civil  nature, 
the  parties  to  it  are  competent  to  give  evi- 
dence on  their  own  behalf,  not  being  other- 
wise incompetent  unless  they  fall  within 
one  or  other  of  the  exceptions. 

The  exceptions  are  contained  in  the  sec- 
ond section.  8  22  of  ch.  172  of  the  Code. 
The  first  is  incompetency,  on  the  ground 
of  the  relation  of  husband  and  wife.  If 
they  are  incompetent  as  husband  and  wife 
the  law  is  not  altered ;  they  are  not  made 
competent  by  the  twenty -first  section. 
Jackson  Martz  and  his  sister  Mary  do  not 
come  within  that  exception. 

Second.  Attesting  witnesses  to  wills, 
deeds,  &c. ,  are  excepted.  They  do  not  come 
within  that  exception,  as  neither  of  them 
are  attesting  witnesses. 

Third.  When  one  of  the  original  parties 
to  the  contract  or  other  transaction  which 
is  the  subject  of  investigation  is  dead  or 
insane,  or  incompetent  to  testify  by  reason 
of  infancy  or  any  other  legal  cause,  the  other 
party  shall  not  be  admitted  to  testify  in 
his  own  favor,  unless  first  called  to  testify 
on  behalf  of  the  party  first  named.  It  will 
be  observed  that  this  disqualification  which 
renders  a  party  to  the  suit  incompetent, 
applies  onlj'  to  one  who  is  a  party  to  the 
contract  or  transaction  which  is  the  subject 
of  investigation.  The  exception  applies 
only  to  a  case  where  there  were  two  or  more 
parties  to  a  contract  or  transaction,  and  one 
of  them  dies,  or  becomes  insane,  or  is  in- 
competent to  testify  for  any  other  legal 
cause,  the  other  party  to  the  contract 

365  or  transaction  shall,  not  be  ^admitted 
to  testify.     It  cnly  applies   to  parties 

to  the  contract  or  transaction  which  was 
the  subject  of  the  suit  or  proceeding.  The 
only  question  then  is,  were  Jackson  Martz 
and  his  sister  Mary  parties  to  the  transac- 
tion which  is  the  subject  of  this  suit  or 
proceeding?  If  they  were  not,  they  are  not 
embraced  in  this  exception  and  not  rendered 
incompetent  by  it. 

The  execution  of  the  paper,  purporting  to 
be   the   last  will  and  testament  of  Dorilas 
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Martz,  is  the  transaction  which  is  the  sub- 
ject of  this  proceeding.  Is  it  his  will? 
Jackson  Martz,  and  Mary  his  sister,  are 
legatees  and  devisees.  They  may  be  said 
to  be  parties  in  interest  under  the  will. 
But  are  they  parties  to  the  transaction  of 
making  it?  They  cannot  be  said  to  be  par- 
ties to  the  making  of  the  will,  because  it 
invests  them  with  an  interest.  If  it  be  the 
will  of  Dorilas  Martz,  he  can  be  the  only 
party  to  the  transaction.  It  was  his  act 
alone.  He  may  have  consulted  others,  and 
been  advised,  and  he  may  have  employed  a 
scrivener  to  write  it.  But  if  it  is  his  will 
it  is  his  act  alone.  He  is  the  only  party  to 
the  transaction  of  making  and  executing  it. 
His  counsel  and  advisers  and  the  scrivener 
are  not  parties,  but  only  ministering  agents. 
The  legatees  are  parties  interested  in  the 
will,  but  they  are  in  no  sense  parties  to  the 
making  of  it.  The  transaction  of  making 
the  will  cannot,  in  any  sense,  be  said  to 
**have  been  had"  with  them.  It  is  not  a 
transaction  between  parties,  one  of  whom 
is  dead  or  insane,  or  incompetent  to  testify 
from  any  legal  cause,  and  therefore  is  not 
embraced  by  the  exception.  There  is  great 
force  in  the  argument  of  the  learned  counsel 
for  the  appellees  that  the  design  appears  to 
have  been  to  limit  the  contract  or  other 
transaction  to  that  to  which  these  are 
parties."  It  cannot  be  said  with  any 
propriety  that  a  will  is  a  contract. 
366  ^The  very  essence  of  a  genuine  will 
is,  that  it  is  the  voluntary,  independ- 
ent, individual  act  of  the  testator.  But 
unfortunately  for  the  argument  this  reason- 
ing is  applicable  only  to  the  exception. 

For  the  same  reason  these  legatees  are 
not  incompetent,  because  other  legatees  are 
disqualified  to  testify  by  reason  of  their 
relation  of  husband  and  wife.  One  party 
is  not  incompetent  to  give  testimony  be- 
cause another  party  is  incompetent  on  ac- 
count of  insanity,  or  the  relation  of  husband 
and  wife,  or  for  any  other  legal  cause, 
unless  he  was  a  party  to  the  contract  or 
transaction,  which  is  the  subject  of  the 
investigation.  In  a  suit  by^  an  executor 
upon  a  contract,  between  the  defendant  and 
his  testator,  the  executor,  not  being  a  party 
to  the  contract,  would  be  a  competent  wit- 
ness, although  the  defendant  could  not  tes- 
tify because  of  the  death  of  the  other  party 
to  the  contract,  who  is  the  testator.  His 
incompetency  is  expressly  within  the  re- 
maining exception.  It  is  in  these  words: 
**  Where  one  of  the  parties  is  an  executor, 
&3.,  the  other  party  shall  not  be  permitted 
to  testify  in  his  own  favor,  unless  the  con- 
tract or  other  transaction  in  issue,  or  sub- 
ject of  investigation,  was  originally  made 
or  had  with  a  person  who  is  living  and 
competent  to  testify,  except  as  to  such 
things  as  have  been  done  since  the  powers 
of  such  fiduciaries  were  assumed."  But 
the  executor  is  not  included  in  the  excep- 
tion, and  consequently  is  not  incompetent. 
One  party  to  the  suit,  under  this  exception, 
is  incompetent  as  a  witness  on  account  of 
the  disqualification  of  the  other  party,  only 
in  a  case  where  he  was  a  party  to  the  trans- 


action, which  is  the  subject  of  the  suit  or 
proceeding,  and  the  other  party  to  it  is  dead 
or  insane,  or  incompetent  from  some  other 
legal  cause. 

These  are  the  only  exceptions  to  the 

367  competency  of  *parties   to  the  action, 
suit,  or  proceeding  of  a  civil  nature, 

to  give  evidence  in  their  own  behalf,  as 
provided  by  the  21st  section.  And  Jackson 
and  Mary  Martz  not  being  parties  to  the 
transaction,  I  can  see  no  reason  why  they 
should  not  be  admitted  to  give  evidence, 
which  would  not  apply  with  equal  force  to 
the  admissibility  of  interested  parties  in 
any  case.  At  all  events  they  are  not  ex- 
cepted by  the  statute,  and  if  it  is  vrrong, 
the  remedy  is  with  the  legislature  and  not 
with  the  courts.  It  seems  to  be  the  policy 
of  the  law,  that  the  objection,  on  account 
of  the  relation  of  the  parties  to  the  cause, 
should  apply  to  their  credibility  and  not  to 
their  competency.  I  am  of  opinion,  there- 
fore, that  Jackson  Martz,  and  Mary  his 
sister,  and  co-legatee,  were  competent  wit- 
nesses under  the  statute. 

But  it  is  argued  that  the  exception  is  not 
well  taken,  inasmuch  as  it  does  not  state 
T^hat  was  offered  to  be  proved  by  the  wit- 
ness. It  is  not  a  case  as  to  the  relevancy 
of  testimony,  as  in  Carpenter  &  wife  v. 
Utz,  cited  by  the  appellee's  counsel.  4 
nGratt.  270.  If  it  were,  it  would  have  bee 
necessary  for  the  exceptor  to  have  shown 
its  relevancy  by  setting  out  what  could  be 
proved  by  the  witness.  But  it  is  a  question 
whether  the  witness  shall  be  heard  at  all, 
though  his  testimony  may  be  ever  so  rele- 
vant and  important.  It  is  not  necessary  to 
state  what  his  testimony  would  be  in  order 
to  present  to  the  appellate  tribunal  the 
question  as  to  the  legality  and  propriety  of 
the  decision  of  the  lower  court ;  and  the  ad- 
verse party  objecting  to  his  giving  testi- 
mony at  all,  implies  that  his  testimony 
would  be  unfavorable  to  him.  I  am  of 
opinion,  therefore,  that  it  was  error  to  ex- 
clude these  witnesses,  and  that  the  excep- 
tions, first  and  third,  which  raise  the 
question,  are  well  taken. 

I  am  of  opinion   that   there   was  no 

368  error  in   admitting  *Daniel  G.  Martz 
to  testify  on   behalf  of  the  appellees, 

as  set  out  in  appellants'  second  bill  of  ex- 
ceptions. 

A  preliminary  objection  is  made  to  the 
appellants'  fourth  bill  of  exceptions,  that  it 
was  not  taken  in  time.  The  exception  may 
be  taken  on  the  trial  and  before  verdict; 
though  the  bill  may  be  prepared,  and  be 
signed  and  sealed  by  the  court  after  verdict 
and  judgment.  It  appears  frpm  the  bill  of 
exceptions  that  the  appellants'  counsel  al- 
leged and  claimed  that  he  had  excepted  in 
time;  and  that  the  appellees'  counsel 
claimed  that  if  any  exception  was  taken 
at  the  time  the  evidence  was  permitted  to 
go  to  the  jury,  they  did  not  hear  the  excep- 
tion taken.  The  court  not  remembering 
and  the  entry  of  the  clerk  in  the  memoran- 
dum stating  that  the  exception  was  taken 
on  the  trial,  I  think  the  court  did  right  to 
certify  the  facts,  and   that   it  is  incumbent 
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on  the  appellate  court  to  consider  the  ques- 
tion raised  by  the  bill  of  exceptions.  That 
question  is,  was  the  will  of  Sarah  Martz, 
the  mother  of  Dorilas  Martz,  by  which  she 
bequeathed  the  most  of  her  estate  to  him, 
legal  and  relevant  testimony  in  this  case. 
And  was  the  testimony  of  Curtis  Yates  of 
the  declarations  of  Dorilas  Martz,  to  the 
effect,  that  **the  reason  that  said  Sarah 
Martz  had  chang'ed  her  will,  and  made  her 
last  will  was,  that  she  was  afraid  if  she  left 
her  property  or  any  part  of  it  to  her  other 
sons  and  daughters  that  it  would  be  se- 
questered by  the  Confederate  government, 
as  they  lived  outside  the  lines  of  the  said 
Confederate  states.*'  What  bearing  could 
the  will  of  Sarah  Martz,  or  the  declarations 
of  Dorilas  Martz,  as  testified  to  by  Yates, 
have  upon  the  question  at  issue  in  this  pro- 
ceeding? 
Sarah  Martz  was  the  mother  of  Dorilas, 
and  also  of  the  contestants,  and  of  the 

369  propounders   of   his   will.     *And   the 
evidence  tended    to  impeach  his  right 

and  title  to  the  property,  or  a  part  of  it, 
which  he  had  bequeathed  to  his  brother  and 
sister,  Jackson  and  Mary  Martz,  and  to 
show  a  joint  right  with  him  to  the  said 
property  by  the  contestants  of  his  will. 
But  I  do  not  think  that  the  testator's  right 
of  property  in  the  subject  of  his  devises  and 
bequests  was  proper  to  be  litigated  on  a 
motion  to  admit  his  will  to  probate.  If 
they  claimed  right  to  the  property  devised 
adversely  to  the  devisor,  they  might  assert 
it  in  an  action  at  law  or  by  a  bill  in  equity, 
as  the  case  might  be,  adapted  to  one  or  the 
other  of  those  jurisdictions.  And  the  pro- 
bate of  the  will  of  Dorilas  Martz,  could  not 
prejudice  them  in  such  proceeding.  The 
introduction  of  such  evidence  upon  a  motion 
to  admit  the  will  to  probate,  might  tend  to 
mislead  and  prejudice  the  minds  of  the  jury ; 
and  I  think  its  admission  in  this  case  was 
error.  I  am  of  opinion  therefore,  both  upon 
the  ground  of  the  exclusion  of  Jackson  and 
Mar3''  Martz  as  witnesses,  and  the  admission 
of  the  will  of  Sarah  Martz  and  the  testi- 
mony of  Curtis  Yates  to  go  to  the  jury,  to 
reverse  the  judgment  with  costs. 

The  judgment  was  as  follows : 

This  day  came  again  the  parties  by  their 
attorneys,  and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid  and  the  arguments 
of  counsel,  is  of  opiniop,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  court  below  erred  in  excluding  the  testi- 
mony of  Jackson  Martz  and  Mary  M.  Martz 
from  the  jury  on  the  trial  of  this  cause,  they 
being  competent  witnesses  under  the  stat- 
ute ;  and  also  in  admitting  the  will  of  Sarah 
Martz  and  the  testimony  of  Curtis  Yates  of 
the  declaration   of  Dorilas  Martz.     It 

370  is  therefore  ordered  *that  the  judgment 
of  the  said   Circuit   court  be  reversed 

and  annulled,  the  verdict  of  the  jury  set 
aside  and  a  new  trial  awarded  the  appellant ; 
and  that  the  appellees  pay  to  the  appellant 
his  costs  expended  in  the  prosecution  of  his 
appeal  here.  And  this  cause  is  remanded 
to  the   said   Circuit    court    of  Rockingham 


county  for  further  proceedings  to  be  had 
therein.  And  in  any  further  trial,  the  tes- 
timony of  Jackson  Martz  and  Mary  M. 
Martz,  if  again  offered,  shall  be  admitted ; 
and  the  will  of  Sarah  Martz  and  the  testi- 
mony of  Curtis  Yates  as  to  the  declarations 
of  Dorilas  Martz,  if  again  offered,  are  to  be 
rejected.  Which  is  ordered  to  be  certified  to 
the  said  Circuit  court  of  Rockingham  county. 

Judgment  reversed. 


371  *Armentrout'8  Ex'ors  v.  Gibbons. 

September  Term.  1874,  Staunton. 

I.  Partl«*— Objection— App««l.«— In  a  suit  by  G,  the 
asslffnee  of  two  bonds  fflven  for  the  purchase 
money  of  land,  against  the  executors  of  the  pur- 
chaser, to  subject  the  land  to  the  payment  of  them, 
they  answer  and  say,  that  C  has  sued  them  to 
establish  a  prior  lien  on  the  land;  that  all  the  pur- 
chase money  has  been  paid  without  notice  of  this 
prior  Uen,  except  the  two  bonds  held  by  O.  and  one 
held  by  S,  and  they  insist  that  they  are  entitled  to 
have  C's  lien  credited  on  the  bonds  held  by  O  and 
S.  S  is  a  necessary  party  in  the  suit,  and  no  decree 
should  be  made  in  the  cause  until  he  is  made  a 
party.  And  this  objection  may  be  taken  at  the 
hearluff,  or  even  in  the  appellate  court 

In  January  1870,  Abel  Gibbons  filed  his 
bill  in  the  County  court  of  Rockingham,  in 
which  he  alleged  that,  on  the  4th  of  April, 
1860,  James  M.  and  H.  M.  Lofland  sold  and 
conveyed  with  general  warranty  to  D. 
Armentrout  four  hundred  and  eighty-eight 
acres  of  land,  lying  in  the  county  of  Rock- 
ingham, in  consideration  of  $23,500;  of 
which  $7,833.33  was  paid  in  hand,  and  the 
balance  to  be  paid  as  follows,  to  wit: 
$2,000  annually  on  the  1st  of  April, 
1861-62-63-64-65-66-67,  and  $1,666.66  on  the 
1st  of  April,  1868.  That  for  these  deferred 
payments  Armentrout  executed  his  bonds 
to  H.  M.  Lofland,  and  to  secure  them  a  lien 
was  reserved  in  the  deed.  That  two  of  said 
bonds,  of  $2,000  each,  to  wit :  one  falling 
due  April  1st,  1866,  and  one  falling  due 
April  1st,  .1867,  have  been  transferred  to 
the  plaintiff.  That  certain  payments  have 
been  made  upon   them ;  which  he  sets 

372  out.     That  said  *  Armentrout  is  dead, 
leaving  a   will;  and   his    sons   B.  ^. 

and  H.  B.  Armentrout  are  his  executors. 
That  the  personal  estate  is  exhausted ;  and 
that  under  the  lien  reserved  in  the  deed  he 
is  entitled  to  subject  the  land  to  the  pay- 
ment of  his  debt.  And  making  the  execu- 
tors  and   the  devisees  of   the  land  parties 

*P«rtles— Objection— Appeal.— See  Clayton  v.  Hen- 
ley, 82  Gratt  66,  and  noU\  Dabney  t.  Preston,  SSGratt. 
842;  Suavely  v.  Pickle,  29  Gratt  42:  Yost  v.  Porter, 
80  Va.  860;  Fltzfflbbon  v.  Barry,  78  Va.  766;  Lynch- 
burg Iron  Ck).  V.  Tayloe,  79  Va.  076,  and  cases  cited ; 
Simon  T.  Ellison.  90  Va.  168,  17  S.  E.  Rep.  830,  and 
cases  cited;  Burlew  v.  Qnarrier,  15  W.  Va.  143: 
Jones  T.  Ried,  12  W.  Va.  369;  Dower  v.  Church,  21  W. 
Va.  60,  citiuff  the  principal  case  and  McCoy  v.  McCoy, 
9  W.  Va.  448;  Lyman  v.  Thompson.  U  W.  Va.  427. 
See  also.  Barton's  Ch.  Pr.  (2d  Ed.)  142,  296,  289. 
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defendants,  he  prays  that  the  land,  or  so 
much  as  may  be  necessary,  may  be  sold, 
&c. 

The  plaintiff  filed  with  his  bill  the  will  of 
Annentrout,  and  the  bonds.  Both  of  the 
bonds  were  assigned  by  H.  M.  Lofland  to 
C.  M.  K^rtly,  on  the  11th  of  December,  1860; 
and  the  first  was  assig'ned  by  C.  E.  Kirtly 
to  Gibbons  on  the  18th  of  April,  1861,  and 
the  second  on  the  26th  of  November,  1865. 

The  executors  and  devisees  of  the  land 
answered  the  bill.  The  executors  admitting* 
the  sale  and  conveyance  of  the  land  to  their 
testator,  with  the  lien  reserved,  the  execu- 
tion of  the  bonds,  and  the  assignment  to  C. 
E.  Kirtly,  as  alleged,  they  say  that  on  the 
same  day  the  bond  for  $1,666.66,  falling  due 
April  1st,  1868,  was  assigned  to  her  by  H. 
M.  Lrofland;  as  to  the  date  of  the  assign- 
ments to  the  plaintiff,  they  know  nothing 
and  require  proof.  That  one  of  the  execu- 
tors had  paid  to  C.  E.  Kirtly  the  bond  for 
$1,666.66,  by  several  payments,  the  last  of 
which  was  on  the  12th  of  May  1869 ;  and 
they  eihibit  the  bond.  That  the  bonds  due 
April  1861,  1862,  1863  and  1864  were  paid  by 
David  Armentrout  in  his  lifetime,  and  he 
made  some  payments  on  the  bonds  of  1865 
and  1866.  That  the  bond  falling  due  in  1865 
was  assigned  to  Z*  Shirley  and  lost  during 
the  war;  and  since  the  war,  as  respondents 
believe,  the  said  David  Armentrout,  at  the 
instance  of  said  Shirley,  executed  another 
bond,  being  a  duplicate  of  the  original,  in 
order  that  he  might  have  evidence  of 
373  the  debt ;  but  without  any  *purpose 
of  changing  the  debt,  or  in  any  way 
affecting  the  rights  or  the  responsibilities 
of  the  parties ;  which  bond  is  now  held  by 
said  Shirley. 

They  further  say  that  there  could  have 
been  no  difficulty  in  the  payment  of  any  of 
said  bonds,  but  for  the  fact  that  within  the 
last  few  months  one  T.  D.  Collins  has  in- 
stituted a  suit  in  this  court  on  the  chancery 
side  thereof,  claiming  that  he  held  a  prior 
lien  on  the  land  in  the  bill  mentioned,  as 
sold  by  H.  M.  and  J.  M.  Lofland  to  said 
David  Armentrout,  for  the  sum  of  $1,209.93, 
with  interest  from  the  26th  of  August  1861, 
due  by  the  bond  of  said  H.  M.  &  J.  M. 
Lofiand  executed  to  Mary  K.  Lofland,  for 
the  same  land,  and  assigned  to  the  said 
Collins ;  which  bond  purports  to  be  executed 
on  the  26th  day  of  August  1856,  and  to  be 
secured  by  a  lien  in  the  deed  from  Mary  K. 
Lofiand  to  said  H.  M.  &  J.  M.  Lofiand,  of 
the  same  date.  They  do  not  admit  that  said 
debt  is  a  lien  upon  said  land ;  but  if  it  is, 
they  claim  that  the  amount  thereof  must  be 
deducted  from  the  bonds  of  $2,000  held  by 
the  plaintiff  and  Shirley ;  as  their  testator, 
in  his  lifetime,  and  respondents,  since  his 
death,  have  paid  all  the  residue  of  the  pur- 
chase money  for  said  land,  without  any 
knowledge  or  intimation  of  the  lien  of  said 
Collins,  or  any  other  lien,  thereon ;  the  evi- 
dence of  which  was  lost  by  the  burning  of 
the  records  in  1864,  and  only  accidentally 
discovered  by  Collins  in  January  1871. 
That  by  the  burning  of  said  records  they 
had  no  means  of  knowing  the   existence  of 


said  lien,  and  they  are  satisfied  their  testa- 
tor never  knew  it  in  his  life-time.  That  all 
the  bonds  having  been  paid  up  in  ^ood 
faith,  and  without  notice  of  any  prior  liens, 
except  those  held  by  the  plaintiff  and  Shir- 
ley, and  as  the  land  was  conveyed  to 

374  their  testator  by   deed  with  *general 
warranty,  if  the   lien   of  said  Collins 

upon  the  land  is  established,  the  burden  of 
it  must  fall  upon  the  plaintiff  and  Shirley; 
and  no  decree  should  be  rendered  against 
the  land  or  the  respondents  until  that  ques- 
tion is  decided ;  and  if  that  lien  is  estab- 
lished, then  respondents  should  receive 
credit  on  said  bonds  for  the  amount  thereof, 
as  the  said  H.  M.  &  J.  M.  Lofiand  and 
Mary  Lofland  are  insolvent.  And  they  fur- 
ther say,  that  a  decree  has  been  made  in  the 
suit  of  Collins  v.  Lofland  by  which  the  land 
aforesaid  is  ordered  to  be  sold  to  pay  said 
Collins  said  debt  of  $1,209.93  and  interest. 
And  they  exhibit  the  record.  And  they 
insist  that  said  debt  is  a  good  legal  offset 
against  these  bonds. 

The  devisees  answered  referring  to  the 
answer  of  the  executors.  And  one  of  the 
executors  was  examined  as  a  witness,  inrhose 
testimony  sustained  the  answer;  and  he 
stated  that  the  only  bonds  of  the  testator 
given  for  the  land  which  remained  unpaid 
were  the  two  held  by  the  plaintiff  and  the 
one  held  by  Shirley. 

The  cause  was  removed  to  the  Circuit 
court  of  Rockingham,  and  came  on  to  be 
heard  on  the  11th  of  October  1872,  when  the 
court  decreed  that  the  executors  of  I>avid 
Armentrout,  out  of  the  assets  in  their  hands, 
should  pay  to  the  plaintiff  $828.51,  with  in- 
terest thereon  from  the  17th  of  March  1870, 
and  $2,000,  with  interest  thereon  from  the 
1st  of  July  1870,  subject  to  a  credit  of  S200 
as  of  the  date  of  the  8th  of  September  1871. 
and  his  costs.  These  were  the  amounts  due 
upon  the  two  bonds  after  crediting  them 
with  the  payments  made  upon  them.  And 
it  was  further  decreed  that  if  the  money 
was  not  paid  within  sixty  days,  commis- 
sioners named  should  proceed  to  sell  the 
land,  or  so  much   as  might   be  neces- 

375  sary,  *at  public   auction,  for  so  much 
cash  as  would  pay  the  debt  and  costs, 

and  the  residue,  &c.     From  this  decree  the 
executors  obtained  an  appeal  to  this  court. 

Woodson,  for  the  appellants. 

Robert  Johnston  and  Newman,  for  the 
appellees. 

BOULDIN,  J.,  delivered  the  opinion  of 
the  court. 

It  appears  as  a  fact  proved  in  this  record, 
and  is  also  distinctly  alleged  in  the  a.nswer 
of  Armentrout' s  executors,  that  ^achariafa 
Shirley,  as  assignee,  prior  to  the  institu- 
tion, and  at  the  trial  of  this  cause,  was  the 
holder  of  one  of  the  bonds  of  David  Ajrmen- 
trout,  deceased,  in  the  proceeding's  men- 
tioned, and  that  the  said  bond  was  unpaid. 
It  further  appears  from  the  answer  of  the 
executors,  that  the  same  equity  claimed 
against  the  bonds  held   by  Gibbons,    as  as- 
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signee,  was  expressly  and  distinctly  asserted 
ag-ainst  the  bond  held  by  Shirley.  The 
court  is  therefore  of  opinion  that  the  said 
Zachariah  Shirley  was  directly  and  mate- 
rially interested  in  the  matters  in  contro- 
versy, and  that  the  same  should  not  have 
been  adjudicated  without  bringing  him 
before  the  court. 

No  principle  of  equity  is  more  familiar  or 
better  settled  than  this:  that  ^^all  persons 
materially  interested  in  the  subject  of  con- 
troversy ought  to  be  made  parties  in  equity, 
and  if  they  are  not,  the  defect  may  be  taken 
advantage  of,  either  by  demurrer  or  by  the 
court  at  the  hearing.*'  Clark  v.  Long,  4 
Rand.  451.  It  is  not  necessary  (although 
certainly  more  regular)  that  the  objection 
for  want  of  parties  should  be  made  either 
by  plea,  answer  or  demurrer.  On  the  con- 
trary, *4f  it  appear  on  the  face  of  the 
record  that  proper  parties  are  wanting,  the 
decree  will  be  reserved,  unless  the  ob- 

376  jection  was  expressly  relinquished  *in 
the  court   below."     Sheppard's  ex'or 

v.  Starke  &  wife,  3  Munf.  29. 

In  referring  to  that  decision,  this  court 
does  not  intend  to  affirm  that  even  the  ex- 
press relinquishment,  by  any  party  in 
equity,  of  an  objection  for  want  of  proper 
parties,  would  justify  the  court  in  proceed- 
ing with  the  cause  in  the  absence  of  such 
parties.  We  think  it  would  not.  But  the 
case  is  cited  to  show  that  the  appellate 
court  will  reverse  for  want  of  proper  parties 
if  apparent  on  the  face  of  the  record,  al- 
though the  objection  was  not  made  in  the 
court  below. 

In  that  case  the  objection  was  not  taken 
advantage  of  either  by  demurrer,  plea  or 
answer,  nor  was  it  suggested  to  the  court 
below  at  the  hearing.  It  was  pressed  for 
the  first  time  in  the  appellate  court,  and  the 
record  showing  on  its  face  that  there  ought 
to  be  other  parties,  the  decree  was  reversed. 

In  the  case  before  us,  the  answer  of  Ar- 
mentrout's  executors  distinctly  and  in  ex- 
press terms  alleged  that  Zachariah  Shirley 
then  held,  as  assignee,  one  of  the  bonds 
aforesaid  of  David  Armentrout,  deceased, 
which  was  unpaid;  and  the  same  fact  is 
proved  by  B.  F.  Armentrout,  a  witness  in 
the  cause.  The  answer  also  asserts  against 
the  bond,  in  the  hands  of  Shirley,  the  same 
equity  precisely  which  is  claimed  against 
the  bonds  in  the  hands  of  Gibbons.  It  is 
very  manifest,  therefore,  that  Shirley  is 
directly  interested  in  the  questions : 

1st.  Whether  there  is  an  equity  against 
either  of  the  bonds;  and  secondly,  if  such 
equity  exist,  whethef  it  shall  be  applied 
against  the  bond  held  by  him,  or  those  held 
by  Gibbons,  or  be  equitably  apportioned. 
It  was  error,  therefore,  to  dispose  of  the 
case  at  all  without  making  Shirley  a  party, 
his  interest  being  apparent  on  the  face 

377  of    the    record.      Without   then  ♦inti- 
mating any   opinion  on  the  merits  of 

the  controversy,  which  would  be  improper 
in  the  absence  of  Shirley,  except  to  say, 
that  the  equity  asserted  by  the  appellants 
should  be  further  considered  by  the  court 
below,  the  court  is  of  opinion  that  the  de- 


cree complained  of  is  for  the  reasons  above 
stated  erroneous,  and  should  be  reversed 
and  annulled  with  costs  to  the  appellants, 
and  the  cause  remanded  to  the  Circuit  court 
for  further  proceedings  in  accordance  with 
the  principles  above  declared. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
Circuit  court  erred  in  disposing  of  the  cause 
in  the  absence  of  Zachariah  Shirley  as  a 
party.  It  is  therefore  decreed  and  ordered 
that  the  decree  complained  of  be  reversed 
and  annulled;  and  that  the  appellee.  Gib- 
bons, do  pay  to  the  appellants  their  costs 
by  them  expended  in  this  court.  And  this 
cause  is  remanded  to  the  Circuit  court,  with 
instructions  to  that  court  to  require  the  ap- 
pellee. Gibbons,  to  make  the  said  Zachariah 
Shirley,  or  his  personal  representatives, 
parties  to  the  cause ;  and  to  consider  further' 
the  equity  set  up  in  the  answer  of  Armen- 
trout's  executors.  Which  is  ordered  to  be 
certified  to  the  said  Circuit  court  of  Rock- 
ingham county. 

Decree  reversed. 


378  *Bank  of  the  Valley  for  &c.  v.  Marshall.* 

September  Term,  1874,  Staunton. 

I.  The  principles  of  the  cases  of  Exchange  Bank  v. 
Knox  and  Farmers  Bank  y.  Anderson,  19  Gratt,  739, 
and  Saunders  y.  White,  20  Qratt.  327,  approved  and 
acted  on. 

a.  Tender— When  Not  e  Valid  Defense.— In  a  suit  in 
the  Circuit  court  of  the  United  States  asrainstThe 
Bank  of  the  Valley,  the  court,  on  the  21st  of  Sep- 
tember 1869,  made  an  order  that  the  receiver 
receive  the  notes  of  the  bank  in  payment  of  debts 
due  to  the  bank.  After  the  decision  of  the  cases 
of  Exchange  Bank  y.  Knox,  &c.,  the  court  set  aside 
this  order.  A  plea  of  tender  of  these  notes  in 
payment  of  debts  of  the  bank,  filed  in  a  case  pend- 
Inff  in  a  state  court,  after  the  rescinding*  of  the 
order  of  the  United  States  court,  the  note  havinfir 
been  obtained  after  the  execution  and  recording* 
of  the  deed  of  the  bank  and  notice  thereof  to  the 
defendant,  is  not  a  valid  defense  to  the  action. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Frederick  county,  brought  in  April 
1870,  by  the  Bank  of  the  Valley  for  H.  G. 
Fant,  receiver,  against  James  Marshall, 
as  endorser  upon  two  negotiable  notes, 
amounting  to  $1,100,  and  costs  of  protests, 
$5.56.  On  the  17th  of  June  1870,  the  de- 
fendant pleaded  payment,  with  notice  of 
set-ofP;  and  filed  with  his  plea  notes  of  the 
bank  to  the  amount  of  the  debt.  And  on 
the  2d  of  July  1872,  he  filed  a  special  plea 
of  tender,  referring  to  the  notes  filed  with 
his  plea  of  payment.  To  this  plea  of  tender 
the  plaintiff  demurred,  but  the  court  over- 
ruled the  demurrer;  and  then  the  plaintiff 
replied  generally.  The  plaintiff  replied 
specially  to  the  defendant's  second  plea — 
that  the  plaintiff  had,  in  pursuance  of 

379  the  act  of  February  *1866,  on  the  10th 

*Por  monofl^pblc  note  on  BankA  and  Banklnfl^,  see^ 
end  of  case. 
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of  March  1866,  executed  a  deed,  which 
was  recorded  on  the  15th,  assig-ning'  to  H. 
M.  Brent,  trustee,  all  the  assets  of  said 
bank,  including  the  notes  sued  upon,  to  be 
by  him  held  and  distributed  as  directed  in 
said  act,  of  which  assignment  defendant 
had  notice ;  and  after  that  time,  in  a  suit 
in  the  Circuit  court  of  the  United  States  at 
Richmond,  H.  G.  Fant  was  appointed  re- 
ceiv«^'r,  to  hold  and  administer  the  assets  of 
the  bank,  &c. :  of  which  the  defendant  had 
notice.  And  if  he  has  any  offsets,  as  he 
claimed,  he  acquired  the  same  after  said 
assignment,  and  notice  of  the  same.  Where- 
fore, &c»  To  this  replication  the  defendant 
demurred ;  and  the  court  sustained  the  de- 
murrer. 

When  the  cause  was  called  for  trial,  the 
parties  waived  a  jury,  and  submitted  the 
case  to  the  judgment  of  the  court;  and 
the  court  held  that  the  defendant  had  paid 
the  debt  in  the  suit  mentioned,  by  his  pay- 
ment of  money  into  court  since  the  institu- 
tion of  the  suit;  and  gave  the  plaintiff  a 
judgment  for  his  costs ;  but  as  to  said  debts 
and  interest,  in  favor  of  the  defendant. 
And  it  was  ordered  that  the  money  in  court 
be  paid  to  the  plaintiff.  To  this  ruling  of 
the  court  the  plaintiff  excepted. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  Christian,  J. 

Barton  &  Boyd,  for  the  appellant. ' 

Conrad  &  Son,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  act  of  the  general  assembly  passed 
February  12th,  1&6,  requiring  the  banks 
of  the  commonwealth  to  go  into  liquidation, 

was  the  subject  of  judicial  construc- 
380      tion  *and  interpretation  by  this  court 

in  the  case  of  **Exchange  Bank  v. 
Knox,"  and  ** Farmers'  Bank  v.  Anderson," 
19th  Gratt.  739 ;  which  cases  were  afterwards 
reaffirmed  in  '  *  Saunders  v.  White,  * '  20  Gratt. 
327.     By  these  decisions  it  was  held — 

1.  That  the  act  forbids  and  prevents  all 
preferences  among  the  creditors  of  the  bank. 

2.  That  a  debtor  of  the  bank  cannot  set 
off  notes  of  the  bank  bought  up  by  the  debtor 
after  the  execution  and  recording  of  the 
deed  and  notice  thereof  to  the  debtor. 

3.  The  banks  being  utterly  insolvent,  the 
trustees  are  the  trustees  of  the  creditors, 
not  of  the  banks,  and  are  purchasers  and 
assignees  for  value  of  all  the  property  and 
effects  of  the  banks  for  the  benefit  of  the 
creditors. 

4.  Though  the  charters  of  the  banks  re- 
quire them  to  take  these  notes  in  payment 
of  debts  due  to  them,  this  does  not  authorize 
debtors  of  the  bank  to  pay  their  debts  in 
the  notes  of  the  bank,  bought  up  after  the 
execution  and  recording  of  the  deeds  con- 
veying their  assets  to  trustees  for  the  ben- 
efit of  their  creditors,  because  the  debts  are 
no  longer  due  to  the  bank  but  to  the  cred- 
itors of  the  bank. 

These  principles  must  govern  the  case 
now  before  us.     If   there  was  no  other  plea 


but  payment  and  set  off,  this  case  would  be 
precisely  the  same  as  those  reported  in  19 
and  20  Grattan.  There  was,  however,  in 
this  case  a  nlea  of  tender,  or  what  the 
learned  counsel  for  the  appellee  calls  a  spe- 
cial plea  in  the  nature  of  a  plea  of  tender: 
and  it  is  insisted  that  this  plea,  and  the 
evidence  to  sustain  it,  distinguishes  this 
from  the  decided  cases,  and  withdraws  it 
from  the  operation  of  the  principles  above 
stated. 

Respect  for  the  opinion  of  the  able 

381  and    learned  *  judge   who  decided  the 
case  in  the  Circuit  court,  and  for  the 

learned  counsel  who  maintain  that  view  in 
argument  here,  requires  a  brief  considera- 
tion of  the  points  raised.  The  suit  is 
brought  upon  notes  due  the  Valley  Bank, 
of  which  the  defendant,  James  Marshall,  is 
endorser. 

At  the  June  term  of  the  Circuit  court  the 
defendant  pleaded  payment  and  set  off,  and 
filed  with  his  plea  of  set-off  notes  of  the 
Bank  of  the  Valley  to  the  full  amount  upon 
their  face  value  of  the  plaintiff's  claims. 
These  bank  notes  were  not  held  or  owned 
by  the  defendant  when  the  notes  sued  upon 
came  into  the  hands  of  the  trustee,  but 
were  acquired  by  the  defendant  after  the 
defendant's  notes  came  into  the  hands  of 
Fant,  as  receiver,  and  after  the  institution 
of  this  suit,  and  after  knowledge  of  the 
assignment  to  Brent,  trustee.  Upon  the 
filing  of  this  plea  of  set-off  the  cause  was 
continued  from  term  to  term  until  July 
term  1872.  At  that  term  the  defendant  ten- 
dered a  plea  in  the  following  words:  '*The 
defendant  for  further  plea  states,  that  pur- 
suant to  a  decree  and  order  of  the  Circuit 
court  of  the  United  States,  made  in  the 
cause  of  the  Merchants  Bank  of  Baltimore 
V.  The  Bank  of  the  Valley  of  Va.  et  al.,  in 
which  case  the  said  Fant  was  appointed 
receiver,  dated  day   of   September  1869, 

herewith  exhibited,    he,   the  said  defendant 
Marshall,  did  heretofore,  to  wit,  on  the 
day  of  1870,  offer   to   pay   the  whole 

sum  with  interest  and  costs  claimed  in  the 
plaintiff's  declaration  in  circulating  notes 
(commonly  called  bank  notes)  issued  there- 
tofore, and  put  in  circulation  by  the  said 
nominal  plaintiff  to  the  said  Fant  as  re- 
ceiver ;  which  offer  was  by  said  Fant  re- 
fused, saying  that  he  would  not  receive  said 
circulation ;  and  said  defendant  brings  said 
money  in  court  with  this  plea,  and  has 

382  already  filed  the  same  *with  his  plea 
of  set-off.     Wherefore    he    says,    that 

he  has  fully  tendered  the  whole  sum  claimed 
by  the  plaintiff  in  a  currency  which  he  was 
bound  by  said  decree  to  take  in  payment; 
and  this  he  is  ready  to  verify,"  Ac,  Ac. 

To  this  plea  the  plaintiff  demurred ;  but 
the  court  overruled  the  demurrer :  and  there- 
upon the  plaintiff  replied  generally.  A 
jury  was  waived,  and  aH  the  matters  of  la^ 
and  fact  submitted  to  the  court.  And  the 
following  judgment  was  entered:  **And  the 
parties  waiving  a  trial  of  the  issue  by  a 
jury,  agreed  to  put  themselves  upon  the 
judgment  of  the  court;  and  being  fully 
heard,  it  is  the  opinion   of  the   court,   that 
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the  defendant  hath  paid  the  debt  and  inter- 
est in  the  writ  mentioned,  by  the  payment 
of  money  into  court  since  the  institution  of 
this  suit.  Therefore  it  is  considered  by  the 
court  that  the  plaintiff  may  have  execution 
for  its  costs  about  its  suit  in  this  behalf 
expended ;  and  as  to  said  debts  and  interest 
the  defendant  go  thereof  without  day,"  Ac. 
To  this  judgment  a  writ  of  error  and  super- 
sedeas was  awarded  by  this  court. 

The  pretension  of  the  appellee  (the  de- 
fendant in  the  court  below)  is,  that  he  is 
discharged  by  his  tender  of  the  circulating 
notes  of  the  Bank  of  the  Valley,  because  of 
the  following  order  entered  in  the  Circuit 
court  of  the  United  States,  by  Judge  Under- 
wood, on  the  21st  September  1869,  before 
the  decision  of  the  court  in  Exchange  Bank 
Ac.  V.  Knox,  19  Gratt.  739,  to  wit:  '*It  is 
ordered  and  decreed  by  this  court,  that  the 
receiver  in  this  cause  be  and  he  is  hereby 
authorized  to  receive  the  bank  bills  or  cir- 
culating notes  of  the  Bank  of  the  Valley  in 
payment  of  all  notes,  bills  discounted  or 
receivable,    or    other    debts    of    any 

383  ^kind  whatsoever,    due   to   said  Bank 
of  the   Valley    and   now  in  his  hands 

as  receiver." 

I  do  not  deem  it  necessary  to  enter  upon 
the  discussion  of  the  question  argued  by 
the  counsel  here,  whether  this  order  was 
merely  permissive,  or  mandatory  and  im- 
perative. 

Conceding  that  the  order  of  Judge  Under- 
wood was  imperative  on  his  receiver,  yet 
when  the  judgment  of  the  Circuit  court  of 
Frederick  was  entered  (July  term  1872)  this 
order  of  Judge  Underwood  had  been  re- 
scinded by  Judge  Bond,  who  followed  the 
decision  of  the  Supreme  court  of  this  state, 
which  had  declared  that  a  debt  due  to  the 
bank  could  not  be  paid  in  the  depreciated 
notes  of  the  bank,  acquired  after  notice  of 
the  assignment  of  the  assets  of  the  bank. 

This  suit  having  been  brought  in  a  state 
court,  must  be  governed  by  the  laws  of  this 
state  as  expounded  by  this  court. 

It  is  urged,  however,  that  the  defendant 
ought  to  be  protected  because  he  acquired 
these  depreciated  notes,  and  was  induced 
to  purchase  them  in  consequence  of  the 
order  of  Judge  Underwood  authorizing  the 
receiver  to  take  them  in  payment  of  debts 
held  by  the  bank. 

But  the  proof  shows  that  Mr.  Marshall  in 
acquiring  these  notes,  had  no  reference  to 
the  order  of  the  said  Circuit  court  of  the 
United  States;  but  that  they  were  acquired 
by  him  because  he  was  firmly  of  opinion 
that  these  notes  of  the  bank  could  be  pleaded 
as  a  set-off  to  the  notes  the  bank  held  of 
which  he  was  endorser;  and  the  notes  filed 
with  his  plea  of  tender  are  the  same  notes 
which  he  had  before  filed  in  his  plea  of  set-off 
off. 

Mr.  Barton's  deposition  proves  conclu- 
sively that  Mr.  Marshall  did  not  acquire 
the  notes  filed  with  his  plea  of  set-off  and 
afterwards     filed     (the    same    notes) 

384  *with    his  plea   of  tender,  because  of 
the    order  of  Judge   Underwood;  but 

because,    as    Mr.    Barton    states,    that    he 


i  (Marshall)  was  confident  that  this  court 
would  hold  that  the  debtors  to  the  bank 
could  pay  their  indebtedness  with  the  de- 
preciated notes  of  the  bank.  There  is 
nothing  in  the  record  to  show  that  Mr. 
Marshall  ever  saw  or  heard  of  the  order  of 
Judge  Underwood  authorizing  his  receiver 
to  take  the  notes  of  the  bank.  But  if  he 
had,  this  was  an  erroneous  order,  so  declared 
by  Judge  Bond  of  the  Circuit  court  and  re- 
voked by  him.  He  certainly  could  acquire 
no  rights  under  an  order  confessedly  erro- 
neous, and  revoked  by  the  court  which 
made  it. 

When  the  plea  of  tender  was  filed  (July 
2d,  1872,)  this  court  had  decided  that  a 
debtor  of  the  bank  could  not  pay  his  debt 
by  notes  of  circulation  acquired  after  notice 
of  the  assignnjent  by  the  bank  of  its  assets ; 
and  the  Circuit  court  of  the  United  States 
had,  on  the  23d  November,  1871,  revoked 
the  order  of  Judge  Underwood,  and  after 
referring  in  its  order  to  the  decision  of  this 
court  in  Exchange  Bank  v.  Knox,  and 
Farmers*  Bank  v.  Anderson,  19  Gratt.  739, 
and  adopting  these  decisions  as  the  law  of 
the  land,  had  prohibited  the  receiver  **from 
receiving  any  circulating  notes  of  the  Bank 
of  the  Valley,  except  in  cases  where  such 
circulating  notes  were  acquired  by  the 
debtors  before  any  assignment  was  made 
by  the  Bank  of  the  Valley  to  a  trustee  for 
the  benefit  of  its  creditors." 

The  Circuit  court  of  Frederick,  however, 
notwithstanding  the  decision  of  the  court 
above  referred  to,  and  the  order  of  Judge 
Bond  in  accordance  therewith,  appears  to 
have  felt  itself  constrained,  by  the  original 
order  of  Judge  Underwood,  authorizing  its 
receiver  to  take  the  depreciated  notes  of 
the  bank  in  payment  of  debts  due  the 
bank. 

385  *No     doubt     this     conclusion    was 

adopted  by  the  learned  judge  upon  the 
theory  that  the  Circuit  court  of  the  United 
States  having  jurisdiction  of  the  subject, 
and  having  settled  the  mode  of  payment  of 
debts  due  to  the  bank,  the  parties  who  acted 
under  this  order  were  fully  discharged  when 
they  complied  with  it.  But  it  must  be  re- 
membered, that  when  the  plea  of  tender 
was  filed,  the  order  referred  to  had  been 
declared  erroneous,  and  had  been  revoked 
bv  the  same  court  which  had  entered  it. 
The  notes  tendered  by  the  defendant  were 
not  a  legal  tender  in  any  sense ;  but,  on  the 
contrary,  were  such  notes  as  both  the  court 
and  the  Circuit  court  of  the  United  States 
had  declared  should  not  be  received  in  pay- 
ment of  debts  due  the  bank,  because  they 
(it  is  conceded)  were  acquired  after  notice 
of  the  assignment  by  the  bank  of  its  assets 
for  the  benefit  of  its  creditors. 

The  court  is  therefore  of  opinion  that  the 
judgment  of  the  said  Circuit  court  of  Fred- 
erick, declaring  that  **the  defendant  has 
paid  the  debt  and  interest  in  the  writ  men- 
tioned, by  his  payment  of  money  into  court 
since  the  institution  of  this  suit,"  is  erro- 
neous, and  that  the  same  be  reversed  and 
annulled ;  and  that  a   judgment   be  entered 
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for   the    plaintiff    in    conformity  with   the 
principles  herein  declared. 

STAPLES,  J.,  dissented. 

The  judgment  is  as  follows : 

This  day  came  again  the  parties  by  their 
attorneys,  and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  judgment  is  erroneous. 
386  Therefore  it  is  considered  *that  the 
same  be  reversed  and  annulled,  and 
that  the  plaintiff  in  error  recover  against 
the  defendant  in  error  its  costs  by  it  ex- 
pended in  the  prosecution  of  its  writ  of 
error  and  supersedeas  aforesaid  here.  And 
this  court  now  proceeding  to  render  such 
judgment  as  the  said  Circuit  court  ought  to 
have  rendered,  it  is  further  considered  that 
the  plaintiff  recover  ag'ainst  the  defendant 
the  sum  of  eleven  hundreddollars  ($1,100), the 
debt,  and  $5.56,  the  costs  of  protest  in  the 
declaration  mentioned,  with  legal  interest 
on  $900,  part  thereof,  and  $2.76  costs 
of  protest,  from  the  26th  day  of  June  1861, 
and  on  $200,  the  residue,  and  $2.80  costs  of 
protest,  from  the  26th  day  of  April  1861,  till 
payment,  and  the  costs  expended  by  the 
said  plaintiff  in  the  prosecution  of  the  suit 
in  the  said  Circuit  court.  Which  is  ordered 
to  be  certified  to  the  said  Circuit  court  of 
Frederick  county. 

Judgment  reversed. 
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Virginia  Law  Register. 

I.  DBPINITION  AND  ORGANIZATION. 

A.  Deflnltloii.— A  bank  is  an  institution  for  the 
custody  and  loan  of  money,  the  exchange  and 
transmission  of  the  same  by  means  of  bills,  drafts, 
and  the  issuance  of  its  own  promissory  notes,  pay- 
able to  bearer,  as  currency;  or  for  the  exercise  of 
one  or  more  of  these  functions.  8  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  780. 

B.  Organization.— In  Virginia  and  West  Virginia, 
banks  are  usually  incorporated  institutions,  but 


unlike  many  other  corporations,  banks  are  organ- 
ized under  general,  as  distinguished  from  special, 
statutes;  being  thus  general  or  public,  such  statutes 
are  not  required  to  be  proved,  but  are  noticed  by  the 
courts  ex  officio.  Stribbling  v.  The  Bank  of  the  Val- 
ley. 6  Rand.  182;  Hays  v.  Northwestern  Bank  of 
Virginia,  9  Gratt  127. 

So  also,  in  an  action  by  a  bank,  it  is  not  required 
to  prove  its  incorporation.  Hays  v.  Northwestern 
Bank  of  Virginia,  9  Gratt.  127;  Farmers*  Bank  v. 
WilUs,  7  W.  Va.  81. 

II.  STOCK  AND  STOCKHOLDERS. 

Lton  of  Bank  on  Stock.— In  Bohmer  v.  City  Bank. 
77  Va.  445,  the  charter  of  a  bank  provided,  that  "the 
bank  shall  have  a  lien  prior  to  all  others  upon  any 
stock  held  by  a  stockholder  for  any  debt  of  said 
stockholder  to  said  bank. "  A  stockholder,  indebted 
to  the  bank,  borrowed  money  from  a  third  person 
and  gave  him  the  certificate  as  collateral  with 
power  of  attorney  to  transfer  the  stock:  after  be- 
coming bankrupt  the  original  stockholder  applied 
to  the  bank  to  transfer  the  stock,  but  the  bank 
refused  to  do  so  until  paid  its  debt  due  from  the 
said  stockholder.  Held^  the  act  incorporating  the 
bank,  superseded  the  general  law  providing  for 
the  transfer  of  stock,  and  gave  the  bank  the  prior 
lien  for  any  debt  due  it  from  a  stockholder,  on  his 
stock;  hence  the  bank  had  the  right  to  be  first 
satisfied  before  transferring  the  stock  to  the  lender 
of  the  stockholder;  nor  is  this  lien  waived  by  the 
company's  leaving  the  certificates  outstanding.  See 
also,  Petersburg,  etc.,  Co.  v.  Lumsden,  76  Va  827: 
monographic  note  on  "Stock  and  Stockholders'* 
appended  to  Osborne  v.  Osborne.  24  Gratt.  802. 

Bank  Stock— Taxation— Residence  of  Stockholders.— 
Under  Acts  1888-*84,  p.  508,  S  17,  the  state,  without 
regard  to  the  residence  of  stockholders,  levies  for 
state  purposes  a  tax  on  the  assessed  value  of  their 
shares  of  stock  as  it  does  upon  other  mone>*ed 
capital.  And  Code  1887,  %  888,  requires  the  super- 
visors of  each  county  to  levy  for  county  purposes 
annually,  and  to  order  the  levy  on  all  property 
assessed  with  state  taxes.  Bank  of  Abiufdon  v. 
Washington  County,  88  Va  288, 18  S.  £.  Rep.  407. 

Subscriptions  for  Stock  In  Other  Corporations- 
Construction  of  Statute.— In  Goddin  v.  Crump.  8  Leigh 
120.  it  was  held  that  the  statute  authorizing  the 
Bank  of  Virginia  to  subscribe  for  stock  in  a  com- 
pany incorporated  to  effect  a  line  of  transportation 
from  Ohio  to  the  city  of  Richmond  is  valid,  since 
the  purchase  of  such  stock  is  germane  to  the 
banking  business. 

Transfer  of  Stock— Control  of  Bank.— When  applica- 
tion is  made  for  the  transfer  of  stock  in  a  bank  in 
conformity  with  its  by-laws  by  one  mima  faeU  enti- 
tled to  have  the  same  transferred,  the  bank  has  no 
control  or  discretion  as  to  the  transfer,  or  right  to 
prevent  it  on  their  transfer  book;  hence  where 
stock,  standing  in  the  name  of  the  guardian  of  an 
infant,  but  belonging  to  the  latter,  was  sold  by  the 
guardian,  and  transferred  to  the  purchaser  by  tbe 
bank,  in  accordance  with  its  by-laws,  it  is  not  liable 
therefor,  though  the  sale  was  in  fraud  of  the  ward's 
rights,  and  with  the  intent  by  the  guardian  to  ap- 
propriate the  proceeds  to  his  own  use.  Bank  of 
Virginia  v.  Craig,  0  Leigh  880;  monographic  noU 
on  "Stock  and  Stockholders'*  appended  to  Osborne 
V.  Osborne,  24  Gratt  892. 

III.  OPPICBRS  AND  AOBNTS. 
A.  In  Oeneral. 
Duties  and  Powers  of  Officers  Qenorally— OfUdal 
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Bonds.— Tbe  words,  "which  may  be  prescribed."  In 
the  official  bond  of  a  cashier  of  a  bank,  condi- 
tioned for  the  falthfnl  performance  of  "the  dnties 
of  the  said  office  of  cashier,  which  may  be  prescribed 
by  the  Board  of  Directors,"  were  held,  under  the 
circumstances,  to  mean  the  same  as  if  the  words 
had  been  "the  duties  which  have  been,  are  now, 
or  may  hereafter  be  prescribed  by  the  Board  of 
Directors."  The  words  "which  may  be  prescribed," 
were  intended  to  enlarge  and  not  to  limit  the 
responsibility  of  the  obllffors.  Durkin  t.  The 
Exchange  Bank  of  Virginia,  2  Pat  &  Heath  977. 
See  especially,  monographic  noU  on  "Officers  and 
Agents  of  Private  Corporations"  appended  to  Rich- 
mond Enquirer  Go.  t.  Robinson  0t  al$.^  M  Gratt  548. 
Duties  of  Officers— Constrnctlon  of  Chsrtor  «nd  By- 
Laws.— The  charter  and  the  by-laws  of  the  bank  re- 
quired that  the  Board  of  Directors  should  prescribe 
the  duties  of  its  officers,  and  the  charter  also  re- 
quired the  directors  to  keep  a  book,  "in  which  shall 
be  entered  and  faithfully  recorded  a  Journal  of  all 
their  proceedings."  Held:  (1)  These  provisions  were 
merely  directory,  and  the  prescriptions  of  certain 
duties  of  the  cashier  by  the  Board  might  be  in- 
ferred and  presumed  from  evidence  of  acts  of  the 
board  and  of  the  cashier,  and  a  written  entry  on 
the  journal  of  a  vote,  order,  or  resolution  on  the 
Board,  was  not  necessary  to  establish  such  prescrip- 
tion. (2)  That  the  cashier,  by  the  performance  of 
certain  duties  In  his  office  of  cashier,  was  estopped 
to  deny  that  they  had  been  prescribed  by  the  Board. 
Durkin  v.  The  Exchange  of  Virginia,  2  Pat  & 
Heath  277. 

B.  Presktoat 

Electloa.— A  majority  of  the  directors  of  a  bank 
constitute  a  board  to  do  business;  and  If  in  the  elec- 
tion of  a  president  a  majority  vote,  the  person 
receiving  a  majority  of  the  votes  cast  is  duly  elected. 
Booker  v.  Young,  12  Qratt  806. 

Aotlioiity.— The  inherent  powers  of  a  president  of 
a  bank  by  virtue  of  his  office  are  very  limited,  and 
it  is  difficult  to  say  what  powers  he  inherently  pos- 
sesses, if  any  other  than  the  power  to  take  charge 
of  litigations  of  the  bank  by  emplo3^ng  counsel  and 
otherwise.  But  a  president  of  a  bank  may  be  author- 
ised by  its  directors  to  do  any  act  which  they  are 
authorized  by  their  charter  to  do,  unless  the  act  to 
be  done  can  by  the  charter  be  done  only  by  the  direct- 
ors themselves.  Such  authority  need  not  be  proven 
by  showing  that  it  was  expressly  conferred  by  the 
board  of  directors,  but  may  be  proven  by  showing  the 
existence  of  such  facts,  as  constitute  clearly  a  pub- 
lic holding  out  that  the  particular  act  done  or  con- 
tract entered  into  was  within  the  scope  of  his 
legitimate  delegated  authority.  The  inference,  that 
such  authority  has  been  impliedly  conferred,  may  be 
legitimately  drawn  by  proving  that  he  was  In  the 
habit  of  doing  acts  or  making  contracts  of  the  same 
general  character  as  the  particular  act  or  contracts 
which  he  has  done  or  made,  and  that  these  acts  or 
contracts,  which  he  was  in  the  habit  of  doing,  though 
applied  to  different  subjects.  Involved  the  same  gen- 
eral power,  except  when  the  acts  and  contracts, 
which  he  was  in  the  habit  of  doing  or  making,  were  so 
very  numerous  and  so  variant  In  their  character  as 
clearly  to  Justify  the  inference,  that  he  was  author- 
ized Impliedly  to  do  all  acts  and  make  all  contracts, 
which  the  directors  had  the  power  to  do  or  to  make, 
and  to  confer  on  the  president  the  right  to  do  or  to 
make.  First  National  Bank  of  Wellsburgv.  Klm- 
berlands,  16  W.  Va.  556. 


Powers— ladorsement  and  Transfer  of  Note  Beiong- 
iiig  to  Bank.— The  cashier  of  a  bank  has  prima  facie 
the  authority  to  endorse  or  transfer  by  delivery 
negotiable  notes  belonging  to  the  bank,  but  the  presi- 
dent of  a  bank  has  no  Inherent  authority  to  endorse 
or  transfer  negotiable  notes  belonging  to  the  bank, 
nor  has  any  other  officer  this  inherent  power  except 
the  cashier.  But  the  president  may  be  authorized 
by  the  board  of  directors  to  transfer  or  assign  nego- 
tiable notes  belonging  to  the  bank;  and  such 
authority  need  not  be  proven  by  showing  that  it  was 
expressly  conferred  by  the  board  of  directors,  but 
may  be  proven  by  showing  the  existence  of  such 
facts  as  constitute  clearly  a  public  holding  out  that 
he  was  authorized  to  transfer  or  assign  the  notes 
belonging  to  the  bank.  The  Inference,  that  such 
authority  had  been  conferred,  may  be  legitimately 
drawn  from  proof,  that  he  was  in  the  habit  of  doing 
acts  of  the  same  general  character  though  applied 
to  a  different  subject,  and  especially  where  such  acts 
were  the  exercise  of  still  greater  power,  as  the 
assignment  of  other  choses  in  action  such  as  bonds 
or  Judgments;  but  such  power  could  not  be  legiti- 
mately inferred  from  proofs,  that  he  was  in  the 
habit  of  receiving  deposits  or  payments  of  notes,  or 
proofs,  that  he  was  authorized  to  receive  generally 
deposits  and  payments  made  to  the  bank.  The  board 
of  directors  of  a  bank  may  ratify  or  approve  a 
transfer  of  a  negotiable  note  of  a  bank,  which  has 
been  made  by  the  president  without  authority.  The 
acceptance  and  appropriation  of  the  consideration, 
which  was  received,  when  the  president  without 
authority  transferred  a  negotiable  note  belonging 
to  the  bank,  is  an  implied  ratification  of  his  act 
when  such  acceptance  and  appropriation  is  made  by 
the  directors  of  the  bank,  after  they  have  been 
informed  of  the  unauthorized  act  of  the  president, 
and  if  the  acceptance  of  such  consideration  and  its 
appropriation  have  been  made  by  the  officers  of  the 
bank  without  the  knowledge  of  the  directors,  unless 
the  directors  return  the  consideration,  when  the 
receipt  becomes  known  to  them,  the  failure  and  the 
retention  of  the  consideration  by  them  will  be  a 
confirmation  of  the  act  of  the  president  Smith  v. 
LawBon,  18  W.  Va.  212. 

Reioose  of  Jlakor  of  Note  Payable  to  Bank.— in  Hodge 
V.  First  Nat  Bank,  22  Gratt  51,  it  was  held  that  the 
president  of  a  bank  has  no  authority  to  release  the 
maker  of  a  note  payable  to  the  bank. 

Power  to  Receive  Payment  of  Debt  Due  Bank— Ratl- 
flcatlott.— In  Parker  v.  Donnally,  4  W.  Va.  648,  it  was 
held  that  though  the  president  of  a  bank  has  no 
authority  to  receive  payment  of  a  debt  due  the  bank- 
yet  such  payment  will  not  be  set  aside  after  it  has 
been  acquiesced  in  by  the  bank  for  many  years. 

Liability  to  Bank.-M  was  president  of  the  O.  D. 
bank  located  in  the  city  of  Alexandria,  and  he  was 
a  member  of  the  firm  of  B  &  Co.  of  that  city.  In 
May  1861  M  went  to  Richmond,  where  he  remained 
during  the  war;  and  B  &  Co.  removed  to  the  same 
city.  In  January  1868,  M  collected  of  the  treasurer 
of  the  state  the  Interest  on  state  bonds  held  by  the 
bank  in  Confederate  money.  After  the  war  the  O. 
D.  bank  may  maintain  an  action  of  assumpsit  against 
M  for  the  money  so  collected  by  him.  McVeigh  v. 
The  Bank  of  the  Old  Dominion,  26  Gratt  188. 

C.  Directors. 

Appointment.— If  a  person  appointed  a  director  of 
a  bank  by  the  executive  under  the  act  of  March 
the  22nd,  1887,  Sessions  Acts,  p.  57,  declines  to  accept 
the  office  or  resigns,  the  executive  is  not  authorized 
to  make  another  appointment;  but  his  place  is  to 
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be  supplied  by  the  appointment  of  the  directors  of 
tbe  bank.  Prest  &  Dlr.  of  the  Bank  of  Va.  v. 
Robinson,  6  Gratt  174. 

Duties  «nd  Powers  Oenerally— Preferences.— Direct- 
ors of  a  bank  are  bound  to  discharge  their  duties 
prudently,  diligently,  and  faithfully,  and  apply  the 
assets.  In  case  of  Insolvency,  for  the  benefit  of 
creditors  In  preference  to  stockholders  and  other 
persons.  But  they  are  not  technically  trustees  nor 
bound  to  apply  the  assets  ratably  amonff  the  gen- 
eral creditors.  They  may  not  only  make  prefer- 
ences between  creditors,  but  such  preferences  may 
be  made  In  their  own  favor  If  they  be  creditors. 
But  In  such  cases  they  mqst  act  with  the  utmost 
srood  faith.  Planters'  Bank  of  Farmvllle  v.  Whittle, 
78Va.7»r. 

Objection  that  asslsmments  of  assets  made  by  the 
directors  of  a  bank  to  pay  debts  for  which  they  are 
Individually  bound,  are  void,  under  Code  1873,  ch. 
ST.  $  18.  which  provides  that  "No  member  of  the 
board  shall  vote  on  a  question  In  which  he  Is  Inter- 
ested, otherwise  than  as  a  stockholder,"  must  be 
made  In  the  court  below,  and  cannot  be  raised  for 
the  first  time  In  an  appellate  court  Planters'  Bank 
of  Farmvllle  v.  Whittle,  78  Va.  787. 

Ratlflcstlon  of  Unsuthorlzed  Acts  of  President.— The 
directors  of  a  bank  may  ratify  any  act  done  or 
contract  made  by  the  president  without  authority, 
which  they  could  have  authorized  him  to  do  or  to 
make.  The  acceptance  of  the  benefits  of  a  contract 
made  by  the  president  for  the  bank  Is  an  Implied 
ratification  of  such  contract,  and  If  money  Is  re- 
ceived by  Its  cashier  for  the  bank  under  such  con- 
tract, even  when  such  receipt  was  unknown  to  the 
directors.  It  will  be  a  confirmation  of  the  contract, 
unless  the  money  so  received  Is  returned,  when  Its 
receipt  becomes  known  to  the  directors.  First 
National  Bank  of  Wellsburgr  v.  Klmberlands,  16  W. 
Va.  556. 

Liability  for  Non-Peasance.— A  creditor  of  an  incor- 
porated monied  Institution,  cannot  generally  main- 
tain an  action  at  law  against  the  directors  thereof 
for  simple  non-feasance  of  duty  to  the  corporation, 
or  fraud  In  the  management  or  disposition  of  the 
money  or  property  of  the  corporation.  But  direct- 
ors of  such  Institutions,  may  make  themselves  liable 
in  an  action  at  law  for  loss  and  damages,  for  false 
representations  made  or  caused  to  be  made  by 
them,  and  perhaps  acts  done  or  caused  to  be  done 
by  them,  with  intent  thereby  to  deceive  and  defraud 
the  plaintiff,  and  which  had  the  designed  effect,  and 
caused  loss  and  damage  to  the  plaintiff,  but  the 
false  representations  made  or  caused  to  be  made, 
or  acts  done  or  caused  to  be  done  by  the  defendants, 
and  relied  on  by  the  plaintiff,  and  the  Intent  thereby 
to  deceive  and  defraud  the  plaintiff,  must  be  averred 
or  alleged  In  positive  terms.    Zlnn  v.  Mendel,  9  W. 

Va.  680. 

Directors— Fraud— Liability.— A  director  of  an  in- 
solvent bank,  who  is  also  a  depositor  and  the  surety 
on  notice  held  by  the  bank  and  not  yet  due,  cannot 
by  an  arrangement  with  the  cashier,  at  a  time 
when  both  he  and  the  cashier  know  the  bank  is 
about  to  fail.  If  he  can  do  so  at  any  time,  obtain 
from  the  cashier  such  notes  In  payment  of  the 
deposits  due  him  from  the  bank.  In  a  suit  by  the 
assignee  ofjthe  bank  for  the  proceeds  of  such  notes 
such  director  and  surety  will  not  be  entitled  to  set 
off  the  debt  of  the  bank  due  him  for  deposits  against 
the  plaintiff's  demand,  except  to  the  extent  he  may 
be  entitled  to  dividends  from  the  assignee  on  ac- 
count ojf  his  debt  against  the  bank.    Lamb,  Trustee, 


etc.,  V.  PanneU's  Adm'r,  28  W.  Va.  fi<B;  Lamb  v.  Cecil, 
28  W.  Va.  858. 

Fraud  of  Director— Laches.— When  a  director  of  an 
Insolvent  banking  corporation  by  fraud  and  collu- 
sion with  the  cashier  of  such  institution  receives 
from  the  cashier  for  his  deposits,  without  the 
authority  of  the  board  of  directors,  discounted  bills 
and  notes,  the  property  of  said  corporation,  and 
suit  is  not  brought  therefor  until  nearly  five  years 
after  such  transaction,  the  doctrine  of  laehe$  does 
not  apply.    Lamb  v.  Cecil,  26  W.  Va.  288. 

D.  Cashier. 

Powers— Sale  and  Transferring  Discounted  Bllb.— 
The  power  to  sell  and  transfer  the  discounted  bills 
and  notes  of  the  bank  does  not  belong  to  the  ordi- 
nary powers  of  the  cashier,  but  Inasmuch  as  he  may 
do  so  under  some  circumstances,  a  transfer  made 
by  him  in  the  usual  course  of  the  business  of  the 
bank  to  a  person,  who  has  no  cause  to  question  the 
propriety  or  good  faith  of  the  transaction,  will  be 
prima  fade  valid.  Lamb,  Trustee,  etc.,  v. -Cecil,  28  W. 
Va.  668. 

Where  the  management  of  the  affairs  of  a  bank- 
ing corporation  is  entrusted  by  its  charter  to  a 
board  of  directors,  unless  specially  authorized  by 
the  charter,  the  cashier  of  such  banking  corpora- 
tion has  no  power  to  assign  the  discounted  bills  and 
notes  to  a  depositor  in  payment  of  his  deposits  with- 
out authority  from  the  board  of  directors.  Lamb 
V.  Cecil,  25  W.  Va.  288;  Lamb  v.  Pannell,  25  W.  Va. 
298. 

Transfer  of  Notes.— The  cashier's  prisna  facu  au- 
thority to  transfer  the  negotiable  notes  of  a  bank 
will  not  make  such  transfer  valid,  if  it  be  proven 
that  the  transferee  knew  that  the  transfer  was 
made  by  the  cashier  not  in  the  usual  course  of  busi- 
ness and  for  an  improper  purpose.  Smith  v.  Law- 
son,  18  W.  Va.  214. 

Release  of  Maker  of  Note.— in  Hodge  ▼.  First  Nat. 
Bank,  22  Gratt  51,  it  was  held  that  the  cashier  of  a 
bank  is  not  empowered,  virtute  officii  merely,  and 
without  express  authority  from  the  board  of  direct- 
ors, to  release  the  maker  of  a  note  payable  to  and 
held  by  the  bank,  from  his  legal  liability  on  such 
note. 

nisa|>proprlation  of  Funds  —  Liability  to  Bank  — 
Equity  Jurisdiction.— The  cashier  of  a  bank,  intrusted 
with  the  control  and  custody  of  its  funds,  will,  in  a 
court  of  equity  be  held  as  a  trustee  for  said  bank 
and  may  be  sued  by  it  in  such  court,  and  compelled 
to  account  for  and  pay  any  loss  sustained  by  it 
which  was  caused  by  any  negligence  or  wrongful 
conversion  or  by  any  misapplication  or  use  of 
any  of  its  funds  by  such  cashier  in  violation  of 
the  duties  of  his  said  trust  Merchants'  Bank  v 
Jeffries,  Adm'x,  21  W.  Va.  5M. 

Accountant— Liability  of  Sureties.— The  sureties  of 
an  accountant  of  a  bank,  are  not  liable  for  monies 
taken  by  him  from  the  teller's  drawer,  without  his 
knowledge  or  consent  it  appearing  that  the  ac- 
countant is  not  entrusted  with,  or  put  in  possession 
of,  any  monies  of  the  bank,  as  accountant  Allison 
V.  Bank,  6  Rand.  204. 

IV.  POWERS  AND  FUNCTIONS. 

A.  InOeneral. 

Acquisition  of  Property  —  Real  Estate.  —  Under  an 

act  of  Assembly,  authorizing  a  bank  to  hold  as 
much  real  property  as  may  be  requisite  for  its 
immediate  accommodation,  in  relation  to  the  con- 
venient transaction  of  its  business,  and  no  more, 
the  bank  may  purchase  more  ground  than  is  nec- 
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essary  for  the  erection  of  a  banklnff-bouse,  build 
fire-proof  bouses  on  tbe  vacant  land,  for  the  greater 
security  of  the  bankiuflr-house,  and  sell  them  out  to 
third  persons.  Even  if  the  bank  violated  its  charter 
in  so  doinff,  the  only  proceeding*  against  it,  would  be 
by  QUO  warranto:  and  the  purchasers  of  the  houses, 
cannot  resist  a  specific  performance  of  their  con- 
tracts, by  alleffing-  that  the  bank  had  exceeded  its 
powers,  in  erecting  and  selling  the  houses.  The 
Banks  V.  Poitiauz,  8  Rand.  186. 

Agrtmnent  for  Sale  of  Luids— Corporate  Seal.— In 
The  Banks  v.  Poitiaux,  8  Rand.  180,  it  was  held  that 
the  seal  of  a  bankinff  corporation  is  not  necessary 
to  give  validity  to  an  agreement  for  the  sale  of  real 
property. 

Rlffbte  of  Jlother  Baok.— In  Smith  v.  Lawson,  18  W. 
Va.  812,  it  was  held  that  the  mother  bank  has  a 
riffht  to  receive  payment  of  a  negotiable  note  dis- 
counted by  the  branch. 

B.  Deposits. 

Nature  of  a  Deposit— In  Robinson  v.  Gardiner,  18 
Gratt  500,  it  was  held  that  a  deposit  of  money  in  a 
bank  is  a  loan  and  not  a  bailment. 

Liability  of  Bank  for  Interest  on  Deposits.— In  Park- 
ersburff  Nat.  Bank  v.  Als,  5  W.  Va.  60,  it  was  held 
that  a  bank  is  not  chargeable  with  interest  on  sums 
deposited  to  the  credit  of  customers  to  be  drawn 
affainst  by  check,  until  payment  be  demanded, 
unless  upon  special  contract  Upon  money  not  so 
deposited,  however,  interest  may  be  charged. 

Raised  Check— Liability  of  Bank— Doty  of  Depositor 
In  Drawing  Check.— A  bank  is  responsible  to  a 
depositor  for  the  payment  of  a  check  which  has 
been  altered  in  a  material  particular  after  signa- 
ture, unless  the  nefflig-ence  of  laches  of  the  drawer 
has  laid  the  foundation  for  the  error  of  the  bank. 
The  depositor,  however,  is  only  chargeable  with 
the  duty  of  ordinary  care  and  diligence.  Merely 
grivlnff  a  stranger  a  check  in  exchange  for  money  is 
not  such  negligence  on  the  part  of  the  drawer  as 
will  excuse  the  bank  on  which  it  is  drawn  for  pay- 
ing- the  check  after  it  has  been  raised  to  a  larg-er 
amount  by  the  drawee  without  authority.  The  Na- 
tional Bank  of  Va.  v.  Noltinff,  94  Va.  268.  26  S.  E. 
Rep.  826. 

Depositor's  RIffht  of  Set-Off.— In  Spilman  v.  Payne, 
84  Va.  486,  4  S.  E.  Rep.  740,  a  Judgment  creditor  of  a 
bank  had  deposited  money  with  its  branch  subject 
to  check,  and  the  money  was  lost  by  the  bank's 
failure,  ffeld,  the  deposit  did  not  discharge  the 
judgment,  and  is  no  set-off  asrainst  the  assiffnee 
thereof. 

Insolvent  Banks— Rights  of  Depositor.— When  a 
depositor  is  entitled  to  dividends  from  the  assimee 
of  the  bank,  which  have  not  been  declared  or  paid 
by  reason  of  the  controversy  in  the  suit,  he  will  be 
entitled  to  be  paid  out  of  the  fund  recovered  from 
his  dividends  on  his  deposit  equal  to  those  paid  to 
the  other  depositors  with  interest  on  the  same  from 
the  time  the  same  would  have  been  paid  if  there  had 
been  no  controversy  or  suit  Lamb,  Trustee,  etc..  v. 
Cecil,  28  W.  Va.  658. 

Bank's  Riffht  of  Set-Off.— W.  G.  having  contracted 
a  debt  to  a  bank,  by  note  payable  sixty  days  after 
date  discounted  by  the  bank  for  his  accommodation, 
•dies  before  the  note  comes  to  maturity,  having-  on 
deposit  in  the  bank,  at  the  time  of  his  death,  a  sum 
of  money  exceeding  the  amount  of  the  note.  Held, 
that  in  case  W.  G.'s  estate  prove  insolvent,  the 
bank  has  a  rig-ht,  in  equity,  to  retain  the  amount  of 
his  note  out  of  the  money  it  held  for  him  on  deposit, 
whether  there  be  debts  of  W.  G.  of  superior  dignity 


to  the  debt  he  owed  the  bank,  or  not;  equity,  in  such 
case,  reffardiuff  the  bank  as  the  debtor  to  W.  G. 
only  for  the  excess  of  his  money  on  deposit  above 
the  contents  of  his  note.  Ford's  Adm'r  v.  Thorn- 
ton, 8  Lelffh  605. 

Rlffht  to  5et-0ff  Deposits  Made  after  Maturity  of 
Debt— A  Joint  note,  signed  by  several  parties,  for 
16,000  was  presented  to  a  bank  for  discount  by  the 
principal  in  the  note;  they  discounted  it  for  $4,000 
only,  and  the  cashier  endorsed  it  ^'discounted  for 
$4,000  only,  and  should  be  so  read."  This  was  done 
without  the  knowledge  of  the  sureties  in  the  note. 
Held,  that  they  were  nevertheless  bound,  the  trans- 
action beinff  equivalent  to  a  discounting  of  the  note 
for  86,000  and  a  repayment  by  the  principal  of  $2,000 
thereon;  and  that  It  not  being  paid  at  maturity, 
general  deposits  made  by  the  principal  in  the  note, 
after  its  maturity,  could  not,  without  his  direction 
so  to  apply  them,  be  regarded  as  payments  on  this 
note.  Merchants  &  Mechanics'  Bank  of  Wheel- 
ing V.  Evans  &  Dorsey,  0  W.  Va.  878. 

Banker's  Uen.— if  a  collecting  bank  has  no  notice 
that  the  bank  sending  the  remittance  was  merely 
an  affent,  but  regarded  and  treated  it  as  the  owner 
of  the  paper  transmitted,  yet  the  collecting  bank  is 
not  entitled,  as  ag-ainst  the  real  owner,  to  a  lien  for 
general  balance  of  account,  unless  credit  was  given 
to  the  bank  sending-  the  paper,  or  balance  suffered 
to  remain  in  its  hands,  to  be  met  by  the  neffotiable 
paper  transmitted,  or  expected  to  be  transmitted, 
in  the  usual  course  of  dealings  between  the  two 
banks.  If,  in  mutual  dealings  between  banks,  the 
collecting  bank  regarded  and  treated  the  bank 
transmitting  negotiable  paper  as  the  owner  of  such 
paper  transmitted  for  collection,  and  had  no  notice 
to  the  contrary,  and  upon  the  credit  of  such  trans- 
mittance,  made  or  anticipated  in  the  usual  course 
of  dealing-  between  them,  balances  were  from  time 
to  time  suffered  to  remain  in  the  hands  of  the  bank 
makiuff  the  remittance,  to  be  met  by  the  proceeds 
of  such  nesrotiable  paper,  then  the  collecting  bank 
is  entitled  to  a  lien  against  the  real  owner  of  such 
paper,  for  the  balance  of  account  due  from  the  bank 
transmitting  such  paper.  Carroll  v.  Exchang-e 
Bank,  80  W.  Va.  518,  4  S.  E.  Rep.  440,  8  Am.  St.  Rep. 
101. 

Accounts  between  Banks— Lien  for  Balance.— Where 
there  have  been  for  several  years  mutual  and  exten- 
sive dealings  between  two  banks,  and  an  account- 
current  kept  between  them,  in  which  they  mutually 
credited  each  other  with  the  proceeds  of  all  paper 
remitted  for  collection  when  received,  and  charged 
all  costs,  and  accounts  were  regularly  transmitted 
from  one  to  the  other,  and  settled  upon  these  prin- 
ciples, and  upon  the  face  of  the  paper  transmitted 
it  always  appeared  to  be  the  property  of  the  respec- 
tive banks,  and  to  be  remitted  by  each  of  them  upon 
its  own  account,  there  is  a  lien  for  a  general  balance 
upon  the  paper  thus  transmitted,  no  matter  who 
may  be  its  real  owner.  But  if  the  receiving  and 
collecting  bank,  at  the  time  of  mutual  dealings  wfth 
the  bank  sending  paper,  has  notice  that  such  bank 
has  no  interest  in  the  paper  transmitted,  and  that 
It  transmits  such  paper  merely  as  asrent,  then  the 
collecting-  bank  is  not  entitled  to  retain  against  the 
bank  transmitting-  the  paper  for  the  g-eneral  balance 
of  the  account  with  such  bank.  Carroll  v.  Exchange 
Bank,  80  W.  Va.  518,  4  S.  E.  Rep.  440,  8  Am.  St  Rep. 
101. 

Deposlte  as  Collateral— Application.— It  is  a  well- 
settled  rule  that  collaterals  deposited  with  a  bank 
for  one  debt,  or  class  of  debts,  cannot  be  appropri- 
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a  ted  to  anotber  debt,  or  class  of  debts.  So  wbere  a 
firm  bavincr  deposited  with  a  bank  as  collateral  for 
its  note  to  the  bank,  another  note  of  the  firm 
endorsed  by  third  party,  stipulated  as  follows:  "If 
we  should  come  under  any  other  liability,  or  enter 
into  any  other  enffairement,  with  said  bank,  while  it 
holds  this  obligation,"  etc.  Held,  construing  the 
word  or  as  and,  the  stipulation  refers  to  any  other 
liability  or  eng-asrement  of  the  same  kind  with  the 
first  mentioned  note:  and  not  to  a  draft  drawn  on, 
and  accepted  by,  said  firm,  and  discounted  for  the 
drawer  and  placed  to  his  credit.  Loyd  t.  Lynch- 
burff  National  Bank,  86  Va.  flOO,  11  S.  E.  Rep.  104. 

Deposits  of  Public  Moiieys.~The  banks  of  this  com- 
monwealth in  which  the  public  moneys  were  on 
deposit,  paid  the  interest  faUlncr  due  in  January  1840 
upon  public  loans,  in  specie  or  its  eauivalent  Under 
the  proTlso  to  the  second  section  of  the  act  of  March 
28.  1888,  (Sess.  Acts  of  18S8,  p.  27.  ch.  18,)  they  claimed 
credit  in  account  with  the  commonwealth  for  the 
premium  which  they  had  to  pay  to  the  public  cred- 
itors for  the  then  difference  between  specie  and  the 
notes  of  the  banks.  Held:  1.  That  under  the  acts  in 
2  R.  C.  of  1819,  ch.  174,  $  0.  p.  2.  and  in  Sess.  Acts  of 
1838,  p.  27,  ch.  14,  the  claim  of  any  bank  for  such 
premium  may  properly  be  presented  to  the  first 
auditor.  2.  That,  upon  the  disallowance  of  such 
claim,  the  bank  may  file  a  petition  for  redress  to  the 
court  of  chancery  for  Henrico  and  Richmond, 
created  by  the  act  of  March  18. 1841,  in  Sess.  Acts  of 
1840-41,  p.  65,  ch.  48.  &  That  according-  to  the  true  con- 
struction and  effect  of  the  act  of  December  11, 1880, 
in  Sess.  Acts  of  189(M0,  p.  SS,  ch.  68,  (especially  of  the 
first  proviso  thereto)  the  claim  of  any  bank  for  the 
premium  so  paid  must  be  disallowed.  Common- 
■  wealth  V.  Farmers'  Bank,  2  Rob.  787. 

C.  Loans  and  Circulation  of  Notes. 

Loans— Usury.— In  Stribblinir  v.  The  Bank  of  the 
Valley.  5  Rand.  132,  it  was  held  that  the  law  of  usury 
applies  to  banks,  subject  to  the  modifications  pro- 
duced by  their  charters. 

Circulating  Notes— Actions  to  Enforce  Payment- 
Demand.— In  November  1864.  during  the  war,  H.  and 
S.  issued  an  attachment  in  a  chancery  suit  against 
the  Bank  of  Virginia,  as  a  non-resident  for  a  debt  of 
186,500,  being-  notes  of  that  bank  owned  by  them, 
some  of  which  were  payable  at  branches  of  that 
bank  in  Viririnia  and  had  not  been  presented  at  such 
branch  banks  for  payment  Held:  (1)  The  attach- 
ment was  properly  issued  ag-ainst  the  Bank  of  Vir- 
ffinia  as  a  non-resident  (2)  The  court  properly 
decreed  the  payment  of  the  whole  of  this  t86,S00.  out 
of  the  attached  effects  of  the  bank.  Hall  t.  The 
Bank  of  Virginia,  14  W.  Va.  684. 

Circulating  Notes— Payment— Mutilated  Notes.— The 
bonajtds  o-wner  of  a  bank  note,  having-  transmitted 
one-half  thereof  by  mail,  which  has  been  stolen 
therefrom,  or  is  lost  cannot  demand  payment  from 
the  bank  of  any  part  of  its  amount  in  consequence 
of  holding  the  retained  half,  merely;  but  he  is 
entitled  to  demand  the  whole  amount  of  the  said 
note,  on  satisfying  the  bank  of  the  verity  of  the 
above  facts,  or  establishing  them  by  the  Judgment 
of  a  court  of  equity,  and  giving,  in  either  case,  a 
satisfactory  indemnity,  to  secure  the  bank  against 
future  loss  from  the  appearance,  and  setting  up,  of 
the  other  half  of  such  note.  Bank  of  Virginia  v. 
Ward,  6  Munf .  166. 

Payment  of  Mutilated  Notes.— Where  a  bank  note  is 
cut  in  two,  and  one  half  sent  by  mail  and  lost  the 
holder  of  the  remaining  half  has  a  right  to  demand 
payment  at  the  bank,  upon  presentation  of  the  half 


in  his  possession,  proving  ownership,  and  giving 
bond  with  adequate  security  for  the  indemnification 
of  the  bank.  But  if  these  pre-requisites  are  not 
complied  with,  and  the  bank  is  sued  in  consequence 
of  refusing  payment  the  holder  shall  not -recover 
interest  or  costs,  although  he  may  perform  the 
conditions  after  the  suit  is  brought  Farmers' 
Bank  of  Virginia  v.  Reynolds,  4  Rand.  186. 

D.  Collections. 

Collections— Authority  to  Receive  Payment.— If  a 
note  deposited  for  collection  in  a  bank  wbere  it  is 
made  payable,  is  not  paid  at  maturity,  but  being 
protested,  is  permitted  by  the  owner  to  remain  in 
the  bank,  however  long  or  from  whatever  motive, 
he  may  permit  it  thus  to  remain  there,  it  may,  as  a 
general  rule,  be  safely  paid  to  the  bank  by  the 
debtor:  provided  he  has  no  notice  that  the  bank  in 
fact  has  no  authority  to  receive  the  money.  Alley 
V.  Rogers,  19  Gratt  866. 

Collections— Paper  Payable  at  a  Particular  Bank.— 
In  debt  against  the  makers  of  a  promissory  note 
(made  in  Virginia)  negotiable  and  payable  at  the 
United  States  branch  bank  at  Washington  City. 
the  first  count  of  the  declaration.af  ter  describing  the 
note,  averred  that  the  same  was  duly  presented  at 
the  bank,  and  payment  there  required.  At  the  trial 
there  being  no  proof  of  a  demand  of  payment  at 
the  bank,  the  circuit  court  instructed  the  Jury  that 
the  plaintiff  could  not  recover  on  this  count  The 
second  count  of  the  same  declaration  merely  set 
forth  the  note,  without  any  averment  of  present- 
ment at  the  place;  and  the  defendants  having 
demurred  thereto,  the  circuit  court  sustained  the 
demurrer.  Held,  the  circuit  court  erred  in  sustain- 
ing the  demurrer,  and  also  in  its  instruction  to  the 
Jury.    Armistead  v.  Armisteads,  10  Leigh  512. 

Collections  — Right  to  Proceeds.— The  plaintiff,  a 
banking  corporation,  sent  a  number  of  checks  to 
its  correspondent  a  banking  'firm  at  A.,  for  collec- 
tion; the  checks  being  drawn  upon  the  latter  firm. 
Afterwards,  but  before  the  checks  were  received, 
the  latter  firm  was  dissolved  by  tbe  death  of  one  of 
its  members.  The  surviving  partner  paid  the 
checks  by  charging  them  to  tbe  accounts  of  the 
drawers,  and  gave  credit  for  the  amount  thereof  to 
the  plaintiff  on  the  books  of  the  firm.  Hsld,  that  he 
had  no  such  authority,  but  that  he  should  have 
either  sent  back  the  checks  or  remitted  the  pro- 
ceeds. And  where  the  moneys  represented  by  the 
checks  were  afterwards  transferred  by  the  surviv- 
ing partner  to  an  assignee  for  the  benefit  of  credit- 
ors, but  remained  easily  traceable  on  the  books  of 
the  firm,  no  checks  having  been  drawn  against  the 
credit  to  the  plaintiff,  the  latter  could  reclaim  such 
moneys  from  the  assignee.  First  Nat  Bank  of 
Alexandria  v.  Payne  &  Co.'s  Assignees,  85  Va.  8D0, 9 
S.  E.  Rep.  158. 

V.  INSOLVENCY  AND  LIQUIDATION. 

Insolvent  Banks— Oeneral  Assignment— CoUection  of 
Claims  by  Trustee.— An  insolvent  banking  corpora- 
tion has  the  right  to  assign  all  its  property  for  the 
benefit  of  its  creditors  generally.  Whatever  claims 
a  bank  could  collect  by  suit  or  action  before  an 
assignment  may  be  so  collected  afterwards  by  the 
trustee  in  the  deed  of  assignment  Lamb  v.  Cecily 
f&  W.  Va.  288. 

Assignment  for  Benefit  of  Creditors.— in  Farmers' 
Bank  v.  Willis,  7  W.  Va.  81,  it  was  held  that  the  bank 
had  the  right  to  assign  its  assets  for  the  benefit  of 
creditors,  independently  of  the  act  of  the  general 
assembly  passed  in  1866  on  that  subject 
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Suit  by  TrMtee  of  Ittiolveiit  Bank— Bank  Notes  as 
Set-Oil.— The  prorlslon  In  the  Code  of  Virginia,  that, 
''thouffli  a  bank  had  a  branch  *  *  *  all  its  notes 
should  be  received  in  payment  of  debts  to  the  bank, 
whether  contracted  at  the  parent  bank,  or  a 
branch,"  applied  only  while  the  debts  remained  due 
to  the  bank.  When  a  negotiable  promissory  note 
discounted  by  the  Farmers'  Bank  of  Virginia  had 
been  assigned  by  the  bank  to  trustees,  for  the  pay- 
ment of  antecedent  debts,  and  the  maker,  harlnff 
notice  of  the  assi^rnment  afterwards  acquired  notes 
of  the  bank,  he  could  not,  with  these,  pay  his  debt 
so  assigned,  or  set  them  off  asrainst  it.  Farmers* 
Bank  V.  Willis,  7  W.  Va.  81. 

5alt  by  Trustee  in  Insolvency— BstoppeL— If  before 
suit  brouffht  by  the  trustee  in  the  deed  of  assign- 
ment  from  an  insolvent  banking  corporation  to 
recover  the  amount  of  discounted  bills  and  notes 
fraudulently  received  from  the  cashier  without 
authority  by  a  director  of  such  insolvent  banking 
institution  the  said  trustee  had  paid  such  director 
dividends  on  the  indebtedness  of  such  institution  to 
him,  this  fact  does  not  work  an  estoppel  to  maintain 
such  suit.    Lamb  v.  Cecil,  26  W.  Va.  288. 

Suite  by  Trustee  In  Injolvency.— A  bank  having,  in 
pursuance  of  the  act  of  February  12th,  18(J7,  conveyed 
all  Its  property  to  trustees  for  the  purpose  of  closing 
up  its  affairs,  a  suit  may  be  brought  in  the  name  of 
the  bank  for  the  benefit  of  the  trustees  upon  a  note 
discounted  by  the  bank  prior  to  the  execution  of  this 
deed.  Code  of  1873,  ch.  88,  $  81,  p.  848;  Crews  v. 
Farmers'  Bank  of  Va.,  81  Gratt  849. 

Dissolution— Creditor's  Bill— Receiver.— The  bank  of 
P.  was  ruined  by  the  late  war;  and  no  officers  of  the 
bank  have  been  elected  nor  has  there  been  a  meet- 
ing of  the  board  since  April  1866,  and  it  has  done  no 
business  since,  and  in  fact  it  had  been  abandoned 
and  ceased  to  exist.  In  April  1866,  H.  and  M.  suing 
as  well  for  themselves  as  for  all  the  other  stock- 
holders, creditors  and  depositors,  etc.,  filed  their  bill 
against  the  bank  and  the  president,  for  a  settlement 
of  its  affairs  and  a  distribution  of  its  assets.  The 
court  appointed  a  receiver  in  the  case,  and  in  June 
1866,  there  was  a  decree  for  an  account  Held:  (1) 
It  is  a  proper  case  for  a  creditor's  suit.  (2)  A  debtor 
of  the  bank  purchasing  debts  due  from  the  bank 
after  the  decree  for  an  account,  is  only  entitled  to 
stand  in  the  shoes  of  his  assignor,  and  receive  his 
proportion  of  the  assets  realized.  (8)  In  an  action 
by  the  receiver  against  a  debtor  of  the  bank,  the 
record  in  th^  chancery  cause  is  evidence  for  the 
plaintiff.    Finney  v.  Bennett,  27  Oratt  866. 

Receiver— Injunction.— Until  the  appointment  of  a 
receiver  and  the  award  of  the  Injunction,  the  man- 
agement of  the  affairs  of  a  bank  remains  in  the 
hands  of  the  directors,  and  assignments  by  them  in 
payment  of  the  company's  debt  may  be  lawfully 
made.  Planters'  Bank  of  Farmville  v.  Whittle,  78 
Va.787. 

Liquidation— Receiver— Authority— Plea  of  Tender- 
Not  a  Valid  Defense.— In  a  suit  in  the  circuit  court  of 
the  United  States  against  The  Bank  of  the  Valley, 
the  court,  on  the  21st  of  September  1860,  made  an 
order  that  the  receiver  receive  the  notes  of  the 
bank  in  payment  of  debts  due  to  the  bank.  After 
the  decision  of  the  cases  of  Exchange  Bank  v.  Knox, 
etc.,  the  court  set  aside  this  order.  A  plea  of  tender 
of  these  notes  in  payment  of  debts  of  the  bank, 
filed  in  a  case  pending  in  a  state  court  after  the 
rescinding  of  the  order  of  the  United  States  court 
the  notes  having  been  obtained  after  the  execution 
and  recording  of  the  deed  of  the  bank  and  notice 


thereof  to  the  defendant  Is  not  a  valid  defence  to  the 
action.    Bank  of  the  Valley  v.  Marshall.  26 Gratt.  878. 

Liquidation— Construction  of  Statute.— Under  the 
act  of  February  18th,  1866.  requiring  the  banks  of 
the  commonwealth  to  go  into  liauidation,  the  banks, 
being  insolvent  execute  deeds  conveying  all  their 
property,  including  debts  due  to  them,  to  trustees 
for  the  payment  of  their  debts.  Held:  (1)  That  the 
act  forbids  and  prevents  all  preferences  among  the 
creditors  of  the  bank.  (2)  That  a  debtor  of  tbe 
bank  cannot  set  off  notes  of  the  bank  bought  up  by 
the  debtor  after  the  execution  and  recording  of  the 
deed  and  notice  thereof  to  the  debtor.  (8)  The 
banks  being  utterly  insolvent  the  trustees  are  the 
trustees  of  the  creditors,  not  of  the  banks,  and  are 
purchasers  and  assignees  for  value  of  all  the  prop- 
erty and  effects  of  the  banks,  for  the  benefit  of  the 
creditors.  (4)  Though  the  charters  of  the  banks 
require  them  to  take  their  notes  in  payment  of 
debts  due  to  them,  this  does  not  authorize  debtors 
of  the  banks  to  pay  their  debts  with  the  notes  of  the 
banks,  bought  up  after  the  execution  and  recording 
of  .the  deeds.  (6)  After  the  Judgment  in  the  court 
below  the  appellees  are  declared  bankrupts  and 
obtain  their  discharge.  The  appellate  court  will, 
upon  their  petition,  make  it  a  part  of  their  Judg- 
ment of  reversal,  that  execution  shall  not  be  issued 
upon  the  Judgment  without  a  previous  order  to  that 
effect  by  the  court  below,  made  upon  notice  to  them. 
Exchange  Bank  of  Va.  v.  Knox,  10  Gratt  780; 
Saunders  v.  White,  20  Gratt.  827. 

Liquidation— Construction  of  Statute.— Upon  the 
true  construction  of  the  act  of  February  12th.  1866. 
Sess.  Acts  1866HS6,  p.  804.  entitled  '*An  act  requiring 
the  banks  of  this  commonwealth  to  go  Into  liquida- 
tion," all  the  creditors  of  a  bank,  not  having  a 
specific  lien  upon  property  of  the  bank,  are  placed 
upon  the  same  footing,  and  are  entitled  to  share  the 
assets  ratably.  The  general  assembly  having  re- 
served the  right  to  alter  or'  repeal  the  charter  of 
the  bank,  the  act  is  not  obnoxious  to  the  charge  of 
interfering  with  vested  rights  or  impairing  the  ob- 
ligation of  contracts.  Robinson  v.  Gardiner,  18 
Gratt  600. 

VI.  ACTIONS  BY  AND  AGAINST  BANKS. 

Suit  agralnst   Bank— Corporate  Name— Sunmons.— 

Where  an  action  is  brought  under  the  act  passed 
March  10,  1882.  entitled  "an  act  authorizing  suits 
against  the  branches  of  banks  in  this  common- 
wealth in  certain  cases."  the  summons  is  not  to  be 
issued  nor  the  declaration  filed  against  the  branch 
bank,  but  both  must  be  against  the  mother  bank  by 
its  corporate  name.  Tompkins  v.  The  Branch 
Bank,  11  Leigh  872. 

Process  against  Bank.— In  The  Bank  of  Va.  v. 
Craig,  6  Leigh  800,  where  a  restraining  order  was 
Issued  against  "The  President  and  Directors  of  the 
Bank  of  Virginia."  it  was  held  not  binding  on  the 
bank  whose  corporate  name  by  which  it  sues  and  is 
sued  under  its  charter  was  "The  President,  Direct- 
ors, and  Company  of  the  Bank  of  Virginia." 

Actions  against  Bank  for  Failure  to  Collect  Note- 
Declaration.— And  in  an  action  against  a  bank  for 
negligence  In  failing  to  protest  a  note  placed  with  it 
for  collection,  it  is  sufficient  if  the  declaration  avers 
it  was  so  placed  before  its  maturity,  though  the  date 
of  the  placing  is  not  specified.  The  fact  that  cashier 
handed  plaintiff,  in  lieu  of  an  old  note  which  should 
have  been  protested,  a  renewed  note,  saying  former 
was  lost  and  plaintiff  retained  latter  some  time,  is 
I  not  conclusive  of  plaintiff 's  ratification  of  the  bank's 
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action,  but  evidence  from  which  the  jury  misrht  or 
mifirht  not  infer  such  ratification.  Roanoke  National 
Bank  ▼.  Hambrick,  82  Va.  1S&. 

Actloiis  by  Depositor*— Rlffht  of  Bank  to  Interplead.— 
'*0.  D."  deposited  in  bank  fourteen  bars  of  silver 
coin  of  the  value  of  97,496.75,  which  was  claimed  by 
"H.  R."  administrator,  etc.,  as  the  property  of  his 
decedent.  Upon  the  refusal  of  the  bank  to  deliver 
the  coin  to  *'0.  D."  she  brought  an  action  of  detinue, 
to  recover  the  same.  The  bank  appeared  to  the 
action,  filed  the  affidavit  prescribed  by  sec.  1  of  ch. 
107  of  the  Code  of  1888,  and  on  its  motion  said  admin- 
istrator was  required  to  interplead  with  the  plain- 
tiff. Held,  that  under  said  sec.  1  of  ch.  107,  the 
interpleader  was  properly  directed.  Dickeschied  v. 
Exchange  Bank,  28 'W.  Va.  340. 

BUI  a^alnat  Cashier  for  fiettlement  of  Accounts— 
Sufficiency  of  Allegations.— Where  a  bill  filed  by  a 
bank  against  its  cashier  for  a  settlement  of  his 
accounts  as  such  only  alleges  that  the  defendant 
was  such  cashier;  "that  during  his  term  as  cashier 
he  lent  sundry  sums  of  money  to  sundry  irresponsi- 
ble persons  without  the  consent  of  the  board  of 
directors  of  said  bank,  for  which  he  is  liable  person- 
ally; and  that  the  books  and  papers  and  cash-items 
show  a  larffe  deficiency  in  the  assets  of  said  bank 
durinff  the  said  cashier's  term**  of  office;  and  said 
bill  contains  no  averments  that  said  bank  sustained 
any  loss  by  such  unauthorized  loans;  or  that  the 
moneys  so  lent  have  not  been  repaid ;  or  that  said 
deficiency  in  its  assets  was  caused  by  any  act  or 
nesrliffence  of  such  cashier,  it  is  clearly  insufficient; 
and  a  demurrer  thereto  ousrht  to  be  sustained, 
because  it  presents  no  cause  of  action  against  said 
defendant  Merchants*  Bank  v.  Jeffries,  Adm*x,  21 
W.  Va.  804. 

Branch  Banks— Actions  against— Corporate  Name.— 
Upon  the  construction  of  the  statute  of  March  19, 
1832,  "authorizing  suits  against  branches  of  banks  in 
this  commonwealth,*'  held,  a  suit  cannot  be  main- 
tained against  the  president  and  directors  of  the 
branch ;  the  suit  must  still  be  brought  against  the 
principal  bank  by  its  corporate  name.  And  where  a 
suit  is  brought  against  the  president  and  directors 
of  a  branch  bank,  this  is  not  a  mere  ntUnomer,  which 
must  be  pleaded  in  abatement  but  is  a  bar  to  any 
recovery;  and  though  a  verdict  be  founded  upon 
the  general  issue  pleaded,  the  error  is  not  cured  by 
the  statute  of  Jeofails.  In  such  case,  however,  the 
defendants  cannot  have  judgment  for  costs;  for 
they  can  no  more  have  judgment  against  the  plain- 
tiff, than  he  can  have  judgment  against  them. 
Mason  v.  Farmers'  Bank  of  Petersburg,  12  Leigh  84. 

Unchartered  Banks— Actions  by.— In  Wilson  v.  Spen- 
cer, 1  Rand.  76,  it  was  held  that  no  action  brought 
by  an  unchartered  bank,  on  a  bond  given  for  bank 
notes  emitted  by  such  bank,  can  be  sustained. 

Unauthorized  Banking  —  Proceedings  against. —In 
Ck)mmon wealth  v.  Scott  Sl  Thompson,  4  Rand.  143, 
it  was  held  that  the  Act  of  1810,  2  Rev.  Ck>de  III,  pro- 
viding that  it  shall  not  be  lawful  for  an  unorganized 
company  to  engage  in  banking,  and  that  members 
of  such  company  shall  be  guilty  of  a  misdemeanor, 
is  penal,  and  that  therefore  the  court  of  appeals 
has  no  jurisdiction  in  the  case  of  an  information 
against  the  members.  See  also,  construing  this  Act, 
Ck>mmon wealth  v.  Homer,  10  Leigh  700:  Wilson  v. 

Spencer,  1  Rand.  70. 

Unincorporated  Banks— Liabilities— Equity  Jurisdic- 
tion.—A  private  unchartered  company,  associated 
for  the  purpose  of  carrying  on  business  as  a  bank, 
though  such  associations  are  contrary  to  law,  will 


be  entertained  in  a  court  of  chancery,  in  a  suit 
against  its  cashier,  for  an  account  of  his  agency. 
Berkshire  v.  Evans,  4  Leigh  228. 

Unchartered  and  Illegal  Banks— Defense.— To  an  ac- 
tion of  debt  on  a  note  alleged  to  have  been  made 
and  discounted  by  the  plaintiffs  in  Virginia,  but 
made  payable  at  a  bank  out  of  the  state,  a  plea  that 
the  plaintiffs  are  an  unchartered  banking  company, 
issuing  and  circulating  their  own  paper  notes  or 
bills  as  currency,  contrary  to  law  and  public  policy: 
and  that  they  as  a  banking  company  discounted  the 
said  note,  contrary  to  law  and  public  policy,  sets  up 
a  good  defense  to  the  action.  So  in  such  a  case,  a 
plea  that  the  consideration  of  the  note  declared  on 
was  the  bank  paper  of  the  plaintiffs  unlawfully 
issued  by  them  as  currency,  they  being  an  unchar- 
tered banking  company,  presents  a  good  defense  b) 
the  action.  Hamtramck  v.  Selden,  Withers  &  Co.. 
12  Qratt  28. 

Foreign  Banks-^urlsdlctlon.— In  Bank  of  Marietta 
V.  Pindall  etalt.,  2  Rand.  406,  it  was  held,  that^hongh 
a  foreign  corporation  may  maintain  an  action 
against  its  debtor  in  the  courts  of  Virginia,  yet 
that  a  bank  of  another  state  cannot  make  a  primary 
contract  in  Virginia  by  discounting  notes  tliere. 

Foreign  Banks— Construction  of  Statute.— In  Bank 
of  Old  Dominion  v.  McVeigh,  20  Qratt  467.  it  was 
held  that  the  Act  of  March  3, 1861,  authorizing  pay- 
ment of  debts  due  to  mother  banks  within  the  Fed- 
eral lines  to  be  made  to  branch  banks  within  the 
Confederate  lines,  is  not  obligatory  upon  the  mother 
banks,  but  is  unconstitutional  as  to  debts  contracted 
before  its  passage,  although  payment  has  been 
made  in  Confederate  money  to  a  branch  bank. 

Vli.  NATIONAL  BANKS. 

National  Banks— Loans  on  Stock  5ecnrKy.— Section 
6201,  U.  S.  Revised  Statutes,  prohibits  national  bank- 
ing associations  from  making  loans  upon  security  of 
shares  of  their  own  stock.  Hence  a  by-law,  though 
notice  thereof  be  endorsed  on  the  certificate  of 
stock,  is  void,  which  prohibits  a  stockholder  who  is 
indebted  to  bank  from  transferring  his  stock  with- 
out the  consent  of  the  board  of  directors.  Feck- 
heimer  v.  The  National  Exchange  Bank  of  Norfolk. 
79  Va.  80. 

National  Banks— Stock— Transfer— Bnforceaieat.—L. 

&  S.  own  shares  of  stock  in  N.  E.  bank  of  N.,  and 
failing,  indebted  to  the  bank,  assign  the  shares  to 
F.,  trustee.  The  certificates  contain  notice  of  such 
a  by-law.  Transfer  could  only  be  made  upon  the 
books  of  the  bank,  which  refuses  to  allow  ssdd  shares 
to  be  transferred  to  trustee.  Latter  files  bill,  asking 
that  the  bank  be  required  to  allow  such  transfer  to 
be  made  on  its  books,  and  to  issue  new  certificates 
therefor.  Held,  the  remedy  at  law  is  not  adequate, 
and  it  is  not  a  case  for  compensation  in  damages, 
but  for  specific  performance,  which  can  onb'  be 
enforced  in  a  court  of  chancery.  Fecklieimer  v. 
The  National  Exchange  Bank  of  Norfolk,  79  Va.  80. 

National  Bank  Stock.— A  deed  which  conveys  all  the 
grantors'  "property,  real  and  personal,"  embraces 
and  conveys  all  their  shares  of  stock  in  a  national 
bank.  Feckheimer  v.  The  National  Exchange  Bank 
of  Norfolk,  79  Va.  80. 

National  Banks— Powers— Acceptance  of  CiMCk  with- 
out Funds.— The  act  of  congress  passed  the  3d  da>'  of 
March,  1809,  making  it  unlawful  for  a  national  bank 
to  certify  checks,  unless  the  drawer  has,  at  the  time, 
an  amount  of  funds  on  deposit  in  said  bank  equal  to 
the  amount  specified  in  the  check,  does  not  invali- 
date an  oral  acceptance  of  a  check,  or  an  oral  promise 
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to  pay  a  check,  there  heioff  at  the  time  sufficient 
funds  of  the  drawer  in  possession  to  meet  it.  But 
the  said  act  of  conirress  does  not  invalidate  a  con- 
ditional acceptance  of  a  check  by  a  national  bank 
hayiuff  no  funds  of  the  drawer  in  its  hands  at  the 
time,  but  that  it  will  pay  the  same  whenever  a  draft, 
left  with  it  for  collection  by  the  drawer,  and  suffi- 
cient in  amount  for  the  purpose,  shall  have  been 
paid.  National  Bank  v.  National  Bank,  7  W.  Va.  644. 
Natloiuil  Banks— OiYsnlzatloo— Construction  of 
Stntutes.— The  act  of  congress  of  the  8d  of  June, 
1864,  Revised  Statutes  of  the  United  States,  IS  618^ 
5157,  under  which  the  National  Bank  of  Fredericks, 
burg-  was  organized,  does  not  imply  a  neffation  of 
the  corporate  power  on  the  part  of  the  national 
banks  which  migrht  be  organized  under  it  to  make  a 
loan  of  money  on  real  estate;  does  not  annul  any 
loan  made  by  any  such  bank;  or  release  or  discharffe 
any  deed  of  trust  or  mortffasre  on  real  estate  taken 
by  the  bank  to  secure  the  payment  of  such  loan.  If 
the  act  of  consrress  plainly  prohibited  a  bank  or- 
granized  under  it  to  take  a  deed  of  trust  or  mort- 
ffagre  to  secure  a  loan  in  any  case,  or  make  it  penal 
to  do  so,  such  a  provision  could  only  have  been 
intended  for  the  benefit  of  the  government,  which 
might  or  might  not  at  its  pleasure,  enforce  the  for- 
feiture; and  it  could  not  be  avoided  by  the  borrower 
or  his  creditors.     Wroten's  Ass'nee  v.  Armat,  81 

Qratt.  228. 

VIII.  5AVINQS  BANKS. 

Savings  Banks  —  Deposits  —  Repayment  —  When 
money  has  been  deposited  with  such  institution, 
and  there  has  been  no  contract  that  a  different 
rule  shall  prevail,  such  institution,  when  the  deposit 
is  made,  ordinarily,  becomes  the  owner  of  the 
money  deposited,  and  consequently  a  debtor  for 
the  amount,  and  under  obligation  to  pay,  on  de- 
mand, not  the  identical  money  received,  but  a  sum 
equal  in  legal  value.  But  it  seems  this  rule  does 
not  apply  where  the  thing  deposited  is  not  money 
but  a  commodity.    Zinn  v.  Mendel,  9  W.  Va.  580. 

Savings  Banks— Directors— Liability.— The  president 
of  a  savings  bank  misappropriated  its  funds  and 
overdrew  his  accounts,  and  a  brother  of  the  presi- 
dent, and  corporations  of  which  the  officers  and 
directors  were  also  officers,  largely  overdrew  their 
accounts,  and  were  loaned  large  sums  by  the  bank 
with  little  or  no  security,  though  such  borrowers 
were  irresponsible,  and  another  borrower  was  per- 
mitted to  withdraw  his  security.  The  directors, 
though  required  to  meet  weekly,  met  but  once, 
twice,  or  three  times  a  year,  and  never  caused  the 
books  to  be  examined,  nor  called  for  statements  of 
accounts  with  other  banks.  The  capital  of  the  bank 
was  small,  and  much  of  it  was  not  paid  up,  and  the 
paid-up  portion  was  treated  as  a  loan.  The  bank, 
on  suspension,  was  able  to  pay  but  10  per  cent  on 
the  deposits.  Held,  that  though  the  directors  were 
ignorant  of  the  affairs  of  the  bank,  and  were 
not  guilty  of  bad  faith,  they  were  guilty  of  such 
negligence  as  rendered  them  liable  to  the  deposit- 
ors. Marshall  v.  Farmers  &  Mechanics'  Sav.  Bank, 
86  Va.  976,  8  S.  E.  Rep.  680. 
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ground  that  it  had  been  agreed  by  the  parties,  Is 
at  least  prima  facte,  a  final  determination  as  to 
those  parties  of  the  matters  litigated  in  that  suit 

This  was  an  action  on  the  case  in  the 
Circuit  court  of  Au^sta  county,  brought  by 
Joseph  T.  Mitchell  against  George  F. 
Hoover  and  Robert  G.  Bickle,  to  recover  the 
amount  which  Mitchell  had  paid  as  endorser 
of  a  note  made  by  John  D.  Fairbairn,  and 
on  which  the  defendants  were  also  en- 
dorsers. The  plaintiff  charged  that  the 
defendants  were  to  endorse  the  note  before 
him,  and  had  fraudulently  placed  their 
names  after  his  on  the  paper. 

The  defendants  appeared  and  pleaded 
**not  guilty,"  and  the  Statute  of  Limita- 
tions, and  also  tendered  a  special  plea  of  a 
former  judgment  of  the  court  for  the  same 
cause  of  action  between  the  same  parties ; 
and  they  set  out  the  judgment  as  follows : 
*  *This  day  came  again  the  parties  by  their 
attorneys,  and  this  suit  having  been  agreed, 
on  motion  it  is  ordered  that  this  suit  be 
dismissed  agreed. "  And  they  vouched  the 
record. 

The  plaintiff  objected  to  the  plea,  and  the 
court  excluded  it:  Whereupon  the  defend- 
ants excepted.  There  were  other  exceptions 
taken  by  the  defendants,  but  they  need  not 
be  stated. 

The  parties  dispensed  with  a  jury,  and 
submitted  the  case  to  the  court :  and 
388  the  court  rendered  a  judgment  *against 
Hoover  for  $319.12,  with  interest  from 
April  12th,  1859,  till  paid,  and  in  favor  of 
the  defendant  Bickle.  And  thereupon 
Hoover  applied  to  this  court  for  a  superse- 
deas ;  which  was  allowed. 


387  *Hoover  v.  Mitchell  &  als. 

September  Term,  1874,  Staunton. 
I.  Jodgoieiit  of  Coart— DIsmlsMd  of   Suit  Agreed  by 
Parties.*— The  judgment  of  a  court  of  competent 
jurisdiction,  dismissing  a  suit  agreed,  upon  the 

^Dlsoilssal  of  Suit  Agroed.^The  principal  case  was 
cited  with  approval  in  Siron  v.  Ruleman,  82  Gratt 


Fultz,  for  the  appellant. 

G.  M.  Cochran,  for  the  appellees. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  judgment 
of  a  court  of  competent  jurisdiction,  dis- 
missing a  suit  agreed,  upon  the  ground  that 
it  had  been  agreed  by  the  parties,  is  a  final 
determination,  as  to  those  parties,  of  the 
matters  litigated  in  that  suit.  It  is  virtu- 
ally an  acknowledgment  by  the  plaintiff  in 
open  court,  as  in  retraxit,  that  the  plaintiff 
has  no  cause  of  action,  or  rather,  no  further 
cause  of  action.  It  is  not  merely  an  aban- 
donment of  his  suit  by  the  plaintiff,  as  in 
a  non-suit;  it  is  the  concurrent  action  of 
both  parties.  It  is  a  representation  by  the 
plaintiff  to  the  court,  that  the  suit  has  been 
agreed,  which  is  assented  to  by  the  defend- 
ant; and  thereupon  the  suit  is  dismissed 
agreed  by  the  judgment  of  the  court,  with- 
out costs  to  either  party.  To  say  that  a 
suit  is  agreed  by  the  parties  is,  in  effect, 
to  say  that  the  cause  of  the  suit  has  been 
agreed.  It  is  a  declaration  of  record  sanc- 
tioned by  the  judgment  of  the  court,  that 
the    cause   of  action   has  been  adjusted  by 

215:  Wohlford  v.  CJompton,  79  Va.  383,  and  also  in 
Mason  v.  Bridge  Company,  20  W.  Va.  223. 
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the  parties  themselves,  in  their  own  way, 
and  that  the  suit  is  dismissed  agreed. 

An  agreement  to  compound  civil  rights, 
or  forego  or  settle  an  action  that  has  been 
commenced,  is  valid,  and  may  be  enforced. 
Addison  on  Contracts,  p.  %,  {  2.  A  com- 
promise itself,  or  the  loss  by  the  defendant 
of  the  costs  he  has  expended  in  his 

389  defense,  is  a  ^sufficient  consideration 
of   an    agreement    to    dismiss.      The 

plaintiff  may  be  satisfied  that  he  has  not, 
or  may  be  doubtful  whether  he  has  good 
cause  of  action  against  the  defendant,  and 
offers  to  dismiss  his  suit  and  pay  his  costs, 
if  defendant  will  pay  his,  and  end  the  con- 
troversy, and  the  suit  is  dismissed  agreed. 
It  should  be  an  end  of  the  controversy,  and 
may  be  pleaded  in  bar  of  a  subsequent  suit 
for  the  same  cause  of  action.  The  preven- 
tion of  litigation  is  a  valid  and  sufficient 
consideration ;  for  the  law  favors  the  settle- 
ment of  disputes.  On  the  ground  that 
mutual  promises  are  a  consideration  each 
for  the  other,  compromises  are  sustained. 
So,  giving  up  a  suit  or  any  equivalent  pro- 
ceedings instituted  to  try  a  question,  of 
which  the  legal  result  is  doubtful,  is  a  good 
consideration  for  a  promise  to  pay  a  sum 
of  money  for  the  abandonment  thereof.  1 
Pars,  on  Contracts,  ch.  1,  8  4,  p.  363-* 4.  It 
is  obvious  from  the  authorities  cited  that 
no  injustice  can  be  done  the  plaintiff  below 
by  this  decision,  because,  if  by  the  terms 
of  that  agreement,  anything  was  to  be  paid 
by  the  defendant  to  the  plaintiff,  action 
would  lie  upon  it. 

The  defendant  has  incurred  costs  in  the 
preparation  of  his  defense ;  and  to  end  the 
dispute,  and  be  relieved  from  further  liti- 
gation, he  consents  to  lose  the  costs  he  has 
incurred  in  the  preparation  of  his  defense. 
He  would  hardly  do  so  if  he  was  liable  to 
be  sued  again  the  next  day  for  the  same 
cause,  and  be  subjected  to  the  annoyance 
and  expense  a  second  time  for  his  defense 
in  the  same  matter  of  controversy.  It 
seems,  therefore,  to  the  court  that  such  a 
dismission  of  the  suit  should  be  regarded 
as  ending  the  controversy.  So  is  it  held  in 
Kentucky.  Bank  of  Commonwealth  v. 
Hopkins,  2  Dana  R.  395.  And,  as  far  as 
our  experience  and  observation  goes, 

390  it  accords   with   the  practice  *in  Vir- 
g-inia.     This  is  the  only  instance  that 

we  have  known  in  the  Virginia  courts  of  a 
second  suit  between  the  same  parties  for 
the  same  cause  of  action,  where  the  first 
suit  had  been  dismissed  *  *  agreed. ' '  .Whence 
we  think  it  may  be  fairly  inferred,  that 
the  opinion  and  practice  of  the  profession 
has  been  in  accordance  with  the  opinion 
we  have  indicated.  There  is  but  one  in- 
stance within  our  knowledge  of  a  departure 
from  this  practice,  and  that  was  a  suit  in 
the  Circuit  court  of  the  United  States,  and 
is  the  case  of  Hoffman  v.  Porter,  2  Brok. 
R.  156,  cited  by  the  appellee's  counsel.  In 
that  case  Chief  Justice  Marshall  was  of 
opinion  that  the  dismission  of  a  suit  agreed 
was  not  a  retraxit,  and  could  not  be  pleaced 
in  bar  of  a  subsequent  suit  between  the 
same  parties,  for  the  same  cause  of  action. 


He  believed  that  in  the  common  practice  it 
was  not  considered  more  than  a  dismission 
of  his  suit  by  the  plaintiff.  In  2  Tuck. 
Com.,  p.  251,  it  is  said:  '^A  retraxit  differs 
from  a  non-suit  in  that  the  one  (the  latter) 
is  negative,  and  the  other  (the  former)  is 
positive.  The  non-suit  is  a  mere  default 
and  neglect  of  the  plaintiff,  and  therefore 
he  is  allowed  to  beg'in  his  suit  again,  upon 
payment  of  costs ;  but  a  retraxit  is  an  open 
and  voluntary  renunciation  of  his  suit  in 
court,  and  by  this  he  forever  loses  his  ac- 
tion."    Citing  4  Munf.  207. 

The  dismission  in  this  case  was  not  in 
consequence  of  **the  mere  default  and  neg- 
lect of  the  plaintiff,"  but  it  was  by  the 
agreement  of  the  parties.  It  is  not,  there- 
fore, a  non-suit.  Neither  is  it  a  discontin- 
uance. The  same  commentator  says:  ''A 
discontinuance  is  somewhat  similar  to  a 
non-suit;,  for  when  the  plaintiff  leaves  a 
chasm  in  the  proceedings  of  his  cause,  as 
by  not  continuing  the  process  regularly  from 
day  to  day,  and  time  to  time,  as  he  ought 
to     do,     the     suit     is     discontinued, 

391  *and  the  defendant  is  no  long-er  bound 
to  attend;  but  the  plaintiff  must  begin 

again  by  suing  out  a  new  original,  usually 
paying  costs  to  his  antagonist."  This 
being  neither  a  non-suit  nor  a  discontinu- 
ance, what  is  it?  It  is  **an  open  voluntary 
renunciation  of  his  suit  in  court."  It  hav- 
ing been  done  upon  the  consideration  that 
the  suit  had  been  agreed  t>etween  him  and 
the  defendant  does  not  make  it  less  a  re- 
traxit, but  furnishes  rather  an  additional 
reason  for  the  consequence  of  a  retraxit,  to 
wit:  that  the  plaintiff  by  it  forever  loses 
his  action. 

This  is  a  question  of  practice,  and  whilst 
this  court  has  the  protoundest  respect  for 
the  opinions  of  the  chief  justice,  the  case 
referred  to  is  not  binding  authority;  and 
we  are  constrained  to  differ  from  his  im- 
pression as  to  what  has  been  the  common 
practice  at  least  in  Virginia;  and  we  do 
not  deem  it  well  to  change  the  practice  as 
we  have  understood  it  to  be.  The  preven- 
tion of  litigation  is  not  only  a  sufficient  but 
a  highly  favored  consideration. 

The  court  is  therefore  of  opinion,  for  the 
reasons  given,  that  the  Circuit  court  erred 
in  overruling  the  plea  of  the  defendant,  in 
which  he  relies  on  this  defense,  and  that 
the  judgment  must  be  reversed  for  this 
cause. 

The  judgment  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  dismission  of  a  suit  agreed,  without  any 
explanation  or  qualification  showing  a  con- 
trary intention,  is  at  least  a  prima  facie 
determination  of  the  matters  controverted 
in  that  suit,  and  may  be  pleaded  in  bar  of 
a  subsequent  suit  for  the  same  cause  of 
action     between     the    same    parties; 

392  *and    that  the   court   below    erred  in 
rejecting  the  defendant's  plea  setting 

out  such  defense,  which  though  it  does  not 
describe  with  accurate  precision  the  char- 
acter of  the  suit,  which  by  the  judgment  of 
the  court  had  been  dismissed  agreed,  ought 
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not  to  have  been  rejected  on  that  account, 
it  substantially  setting  out  the  matter  of 
the  defence.  Therefore  it  is  considered  that 
the  judgment  of  the  Circuit  court  of  Au- 
gusta county  be  reversed  and  annulled,  and 
that  the  defendant  in  error  pay  to  the  plain- 
tiff in  error  his  costs  in  the  prosecution  of 
his  writ  of  error  here,  and  the  cause  is  re- 
manded with  instructions,  that  if  the  de- 
fendant again  offers  his  plea,  corrected  in 
the  particular  herein  referred  to,  that  it  be 
received.  Which  is  ordered  to  be  certified 
to  the  said  Circuit  court  of  Augusta  county. 

Judgment  reversed. 


393        *McChe8ney  &  al.  v.  Brown's  Heirs. 

September  Term.  1874,  Staunton. 

I.  Wife's  Sepsrato  EsUte— Jos  DUpoaendl.*— A  mar- 
ried woman  is  regarded  by  a  court  of  equity  as  tlie 
owner  of  her  separate  estate:  and.  as  a  general 
rule,  the  /us  diajxmendi  is  an  incident  to  such 
estate:  that  is.  It  is  an  incident  thereto,  unless  and 
except  so  far  as  it  is  denied  or  restrained  by  the 
instrument  creating  the  estate. 

a.  Smba— Subject  to  Re«trictloiis  In  liMtraoMnt— But 
it  is  subject  to  such  limitations  and  restrictions 
as  may  be  contained  in  such  instrument;  which 
may  give  it  $ubtnodo  only,  or  withhold  it  altogether, 

3.  Separate  Penoaal  Bstate— Rents  and  Profits  of 
Separate  Real  Estate— Powers  ef  Alienation.— In  re- 
gard to  separate  personal  estate,  and  the  rents 
and  profits  of  separate  real  estate,  this  power  of 
disposition,  if  it  be  unrestrained,  may  be  exercised 
in  the  same  way,  by  deed,  will  or  otherwise,  as  if 
the  owner  were  a  feme  sole. 

4.  Separate  Real  Bstate— Power  as  to  Corpus.— in  re- 
gard to  the  corpus  of  separate  real  estate,  it  can  be 
disposed  of  only  in  such  mode,  if  any,  as  may  be 
prescribed  by  the  instrument  creating  the  estate, 
or.  unless  prohibited  by  such  instrument  in  the 
mode  prescribed  by  law  for  the  alienation  of  real 
estate  of  married  women. 

5.  Same— Rents  and  Profits— Effect  of  Conversion  Into 
Real  Estate.- While  the  rents  and  profits  of  a  wife's 
separate  estate  remain  subject  to  her  power  of 
disposition  as  personal  estate  so  long-  as  they  con- 
tinue In  that  form,  yet  when  they  are,  by  the  wife, 
or  by  her  direction,  converted  into  realty,  such 
realty  can  be  disposed  of  only  as  other  separate 
real  estate  of  a  married  woman:  that  is.  in  the 
mode,  if  any,  prescribed  by  the  instrument  by 
which  it  is  conveyed  to  her  or  to  trustees  for  her 
separate  use :  or,  unless  prohibited,  or  except  so 

*Wlfe*s  Separate  Bstate— Alienation.— See  Justis  v. 
£ntrllsh  et  ais.,  aOGratt.  566,  and  noU;  Ropp  v.  Minor 
et  als.,  88  Oratt.  97,  and  noU.  The  principal  case  is 
approved  in  Burning-  v.  McDowell  et  als,,  80  Oratt. 
236:  Frank  &  Adler  v.  Lilienfeld  et  als.,  38  Gratt.  877: 
Hawley  v.  Twyman,  Trustee,  et  alt.,  88  Oratt.  728; 
Huffhes  A  Co.  V.  Hamilton  et  (Us.,  19  W.  Va.  888:  Rad- 
ford V.  Carwile  et  al.,  18  W.  Va.  689;  Patton  v. 
Merchants'  Bank,  12  W.  Va.  606.  In  the  case  of 
Taylor  v.  Cussen,  90  Va.  40, 17  S.  E.  Rep.  721.  t^e  court 
held  that  a  deed  of  trust  executed  by  a  married 
woman  and  her  trustee  on  her  equitable  separate 
estate  in  land,  her  husband  not  Joining  in  the  deed, 
is  void  even  where  no  restriction  is  placed  upon,  nor 
mode  prescribed  for,  the  alienation  of  the  property. 


far  as  it  may  be  restrained  by  the  instrument, 
in  the  mode  prescribed  by  law  for  the  alienation  of 
the  real  estate  of  married  uromen.  She  may  have 
the  realty  acquired  by  means  of  such  rents  and 
profits,  conveyed  for  her  separate  use,  subject  to 
any  restrictions  she  may  choose  to  prescribe  in 
regard  to  the  mode  of  alienation,  or,  if  she  pre* 
fers  it,  without  any  restrictions  at  all. 

394  *By  deed  bearing  date  the  21st  day 
of  July  1856,  and  duly  recorded  in  the 

clerk's  office  of  the  County  court  of  Augusta 
county,  Samuel  B.  Brown,  in  consideration 
that  his  wife,  Mary  Ann  Brown,  united 
with  him  in  conveying  a  valuable  real  estate 
of  her  own  and  her  dower  in  his  real  estate, 
conveyed  to  Thomas  J.  Michie  and  William 
H.  Harman,  a  tract  of  two  hundred  acres 
of  land  in  said  county,  upon  trust  that  the 
said  trustees  should  permit  the  said  Mary 
Ann  Brown  and  her  assigns  to  occupy,  use 
and  enjoy  the  said  land,  for  her  sole  and 
separate  use,  free  from  the  control  of  her 
said  husband  or  his  creditors ;  or  if  at  any 
times  he  should  prefer,  the  said  trustees 
should  lease  out  the  same,  and  pay  the  rents 
as  collected  to  her,  for  her  sole  and  separate 
use ;  and  on  the  further  trust  that  said  Mary 
Ann  Brown  may,  by  writing  under  her  hand 
and  seal,  attested  by  two  witnesses,  or  ac- 
knowledged before  a  justice  of  the  peace, 
direct  said  trustees  to  sell  said  tract  of  land 
or  any  part  thereof;  but  said  trustees  shall 
invest  and  hold  the  proceeds  of  said  tract 
of  land  for  the  sole  use  and  benefit  of  said 
Mary  Ann  Brown ;  in  further  trust,  that  the 
said  trustees  shall  convey  said  tract  of  land 
or  dispose  of  the  proceeds  thereof,  if  it,  or 
any  part  of  it,  should  be  sold  during  her 
lifetime,  as  the  said  Mary  Ann  Brown  shall 
direct  by  will  duly  executed  as  if  she  were 
a  feme  sole,  or  by  other  writing,  attested 
by  at  least  three  witnesses:  or  if  she  shall 
fail  to  make  any  such  will,  or  to  execute 
any  such  writing,  then  to  all  such  children 
of  said  Mary  Ann  Brown,  bom  of  her  mar- 
riage with  the  ssLi^  Samuel  B.  Brown,  as 
may  be  then  living,  and  to  the  descendants 
of  such  as  may  be  dead,  per  stirpes,  whether 
such  children  be  now  in  esse  or  hereafter 
to  be  born  of  such  marriage ;  or  in  case  no 
such  issue  shall   be   then  in  being,  to 

395  the  right  *heirs  of  the  said  Mary  Ann 
Brown.     This   deed    was  executed  by 

Mrs.  Brown  and  the  trustees. 

Some  time  before  November  1863,  an 
agreement  in  writing  was  entered  into  be- 
tween John  B.  Baldwin  and  M.  G.  Harman, 
trustees  of  the  widow  and  children  of  John 
B.  Breckenridge,  deceased,  of  the  one  part, 
and  Thos.  J.  Michie  and  William  H.  Har- 
man, as  trustees  of  Mrs.  Brown,  by  which 
the  trustees  of  '  Mrs.  Brown  agpreed  to  ex- 
change the  tract  of  land  conveyed  to  them 
for  the  American  Hotel  property  in  Staun- 
ton, held  in  trust  by  Baldwin  and  M.  G. 
Harman ;  upon  the  terms  that  the  land  was 
to  be  taken  at  $12,000,  and  the  American 
Hotel  property  at  $25,000;  and  for  the  dif- 
ference in  value  Mrs.  Brown  executed  her 
bonds,  in  twenty  equal  instalments,  with 
interest   upon   them.     This  agreement  was 
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approved  by  a  decree  of  the  Circuit  court, 
in  a  case  of  Breckenridge's  creditors  against 
Breckenridge's  adm'rs  &  als.,  depending  in 
that  court ;  and  Baldwin  and  M.  G.  Harman 
and  the  heirs  of  Breckenridge  were  directed 
to  convey  the  said  hotel  property  to  Michie 
and  Wm.  H.  Harman,  trustees  of  Mary  Ann 
Brown.  But  they  were  not  to  deliver  the 
conveyance  until  the  trustees  of  Mrs.  Brown 
should  execute  and  deliver  to  them  a  deed  fo^ 
the  tract  of  land  held  in  trust  by  them.  It 
does  not  appear  that  these  deeds  were  ever 
executed ;  but  Mrs.  Brown  was  put  into  pos- 
session of  the  hotel  property,  and  kept  the 
hotel  for  several  years,  and  out  of  the  profits 
paid  ofif  several  of  her  bonds,  amounting  to 
about  $6,500. 

In  April  1863,  Samuel  B.  Brown  and  his 
son-in-law,  A.  S.  Lara,  purchased  of  George 
W.  Persons,  a  large  tract  of  land  in  the 
state  of  Georgia,  containing  near  two  thou- 
sand acres,  and  sixty  negroes,  for  $100,000 ; 
the  land  estimated  at  $40,000  and  the 
3%  negroes  at  *$60,000;  for  which  they 
paid  in  cash  $10,000,  and  gave  their 
notes,  one  for  $40,000,  payable  on  the  ISth 
of  October  1863,  and  one  for  $50, 000,  payable 
on  the  15th  of  October  1865.  On  the  22d  of 
June  1863,  they  paid  $20,000  on  the  first 
bond.  On  the  19th  of  October  1863,  they  paid 
$2,411  on  the  second  bond,  and  on  the  3d  of 
March  1865,  they  paid  this  bond  off  in  full ; 
and  on  the  same  day  they  received  a  receipt 
for  $60,000,  in  full  for  the  sixty  negroes, 
and  a  conveyance  of  the  land. 

In  September  1863,  A.  S.  Lara,  acting 
for  himself  and  S.  B.  Brown,  Jr,,  entered 
into  an  agreement,  under  seal,  with  Wil- 
liam S.  McChesney,  by  which  they  sold  to 
McChesney  the  American  Hotel  property 
for  $30,000;  and  in  April  1864,  S.  B.  Brown, 
Jr.,  confirmed  the  sale.  A  few  days  after 
the  sale  A.  S.  Lara  and  John  Brown,  as 
his  surety,  executed  to  McChesney  a  bond 
in  the  penalty  of  $60,000,  with  condition 
that  Lara  and  S.  J.  Brown,  Jr. ,  would  make 
him  a  good  title  to  the  ^id  hotel  property ; 
and  McChesney  paid  to  Lara  the  purchase 
money. 

The  only  title  which  Lara  and  S.  B. 
Brown,  Jr.,  claimed  to  this  property,  was 
by  a  gift  by  parol,  with  Mrs.  Brown's  con- 
sent, of  one-half  of  it,  by  Samuel  B.  Brown 
to  his  son,  S.  B.  Brown,  Jr.,  and  a  like  gift 
of  the  other  half  to  Lara,  except  a  small 
amount  of  personal  property  which  Lara 
claimed  he  had  let  Samuel  B.  Brown  have 
in  part  payment  for  it. 

It  appears  that,  in  1863,  Samuel  B.  Brown 
removed  to  the  State  of  Georgia ;  and  about 
the  time  and  after  their  removal  several 
papers  were  executed  by  Mrs.  Brown  in 
relation  to  this  hotel  property.  The  first  is 
under  seal,  and  attested  by  two  witnesses, 
and  bears  date  the  12th  of  October,  1863. 
It  is  addressed  to  the  trustees,  Michie 
and  Harman,  and  requests  them  to 
397  *ratify  the  sale  made  by  A.  S.  Lara 
and  John  B.  Brown,  Jr.,  of  the 
American  Hotel  property,  and  to  confirm 
the  investment  of  the  proceeds  thereof,  to- 
gether with  such  amount  as  she  has  saved 


from  the  use  of  the  same,  in  the  purchase 
of  one-half  of  a  plantation  and  sixty  negroes 
in  the  county  of  Crawford,  Georgia.  The 
purchase  aforesaid  having  been  made  by  S. 
B.  Brown  in  her  behalf,  with  A.  S.  Lara, 
of  Greorge  W.  Persons. 

There  is  another  paper  not  under  seal, 
without  witnesses  or  date,  though  it  was 
probably  executed  about  February  1st,  1864, 
addressed  by  Mrs.  Brown  to  her  trustees, 
in  which  she  says  she  is  desirous  and  wishes 
them  to  make  and  convey  all  right,  title  and 
interest  to  Dr.  McChesney  in  the  American 
Hotel  property,  as  the  amount  has  been  in- 
vested in  land,  negroes,  &c.,  in  Georgia  to 
her  satisfaction  and  for  her  benefit. 

It  appears  that  these  papers  were  not  sat- 
isfactory to  the  trustees,  of  which  they  in- 
formed Samuel  B.  Brown ;  and  a  third  paper 
was  executed  by  Mrs.  Brown,  dated  Novem- 
ber 16th,  1864,  directing  her  trustees  to  con- 
vey to  Lara  and  J.  B.  Brown,  Jr.,  her  life 
interest  in  the  American  Hotel  property. 

In  fact,  no  settlement  of  the  Georgia 
property  was  ever  made  upon  Mrs.  Brown ; 
and  in  December,  1867,  she  wrote  to  H.  M. 
Bell,  living  in  Staunton,  and  says  she  un- 
derstands that  he  has  in  his  possession  sev- 
eral papers  signed  by  her,  purporting  to  be 
her  last  will,  and  two  or  three  others  pur- 
porting to  be  ratifications  by  her  of  the  sale 
of  the  American  Hotel  property.  As  the 
terms  on  which  all  these  papers  were  exe- 
cuted have  not  been  complied  with,  and  no 
property  has  been  substituted  for  this  prop- 
erty for  her  benefit,  she  desires  to  withdraw 
these  papers.  He  will,  therefore, 
398  *deliver  them  to  Mr.  A.  S.  Lara,  to 
return  them  to  her.  And  Mr.  Bell 
returned  them  to  her. 

In  1868  Mrs.  Brown  died  intestate,  in  the 
lifetime  of  her  husband,  leaving  five  chil- 
dren. And,  in  April  1869,  John  H.  Rich- 
ardson and  Sarah  A.  his  wife,  who  was  a 
daughter  of  Mrs.  Brown,  and  two  other  of 
her  children,  instituted  their  suit  in  equity 
against  Thomas  J.  Michie,  the  surviving 
trustee,  Wm.    S.    McChesney  and  John    Q. 

A.  Nadenbousch,  who  had  been  admitted 
by  McChesney  into  a  half  share  of  the  Amer- 
ican Hotel  property,  Lara   and  his  wife,  S. 

B.  Brown,  Jr. ,  Baldwin  and  M.  G.  Harman, 
trustees  of  the  widow  and  heirs  of  John  B. 
Breckenridge,  deceased,  and  a  number  of 
other  persons  in  whom  was  the  legal  title 
to  the  property;  and  in  their  bill  they  set 
out  the  deed  of  the  21st  of  July,  1856,  the 
exchange  for  the  American  Hotel  property ; 
the  payment  by  Mrs.  Brown  of  a  part  of  her 
bonds  out  of  the  profits  of  the  hotel ;  and 
the  occupation  of  the  property  for  some 
years  by  McChesney  and  Nadenbousch,  un- 
der a  contract  with  Lara  and  S.  B.  Brown, 
Jr.  They  charge  that  Mrs.  Brown  died 
in  1868,  without  having  done  any  act 
whereby  her  legal  and  equitable  claim  to 
the  American  hotel  property  was  divested 
from  her  and  her  children,  according  to  the 
terms  of  the  said  deed  of  trust.  They  pray 
that  the  proper  parties  may  be  directed  to 
convey  a  good  title  to  the  said  property ; 
that  it  may  be  divided  among  the  five  chil- 
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dren  of  Mrs.  Brown ;  that  McChcsney  and 
Nadenbousch  may  account  for  rents  and 
profits ;  and  for  general  relief. 

McChesney  and  Nadenbousch  answered 
the  bill,  and  then  filed  a  cross-bill.  They 
say  that  there  was  present  at  the  time  of  the 
contract  entered  into  between  I^ara  and 
McChesney,  a  paper  executed  by  Mrs.  Brown 

recognizing  in  valid  form  the  right  of 
399     said  Lara  and  *S.    B.  Brown,  Jr.,  to 

sell  the  American  Hotel  property ;  and 
that  the  contract  was  made  under  the  super- 
vision of  Mrs.  Brown's  trustees;  and  that 
the  proceeds  of  the  sale  of  the  property 
were  taken  to  the  state  of  Georgia  and  in- 
vested for  the  benefit  of  Mrs.  Brown ;  and 
that  the  complainants  have  received  their 
full  share  of  the  benefits  derived  from  said 
investments.  And  they  insist  that  the 
Georgia  property  should  be  subjected  to 
satisfy  them  if  the  sale  to  them  is  set  aside. 
There  were  other  answers  to  the  bill  and 
the  cross-bill ;  but  it  is  unnecessary  to  state 
them,  further  than  that  Lara  denies  that 
the  purchase  money  of  the  hotel  property 
was  invested  in  the  Georgia  property.  He 
says  he  paid  S.  B.  Brown,  Jr.,  his  half  of 
Lt.     The  facts  are  as  hereinbefore  stated. 

The  cause  came  on  to  be  heard  on  the  23d 
3f  June  1873,  when  the  court  decreed  that 
the  three  children  of  Mrs.  Brown,  plain- 
riffs,  should  hold  in  fee  simple  and  as  ten- 
ints  in  common,  each  one  undivided  fifth 
3art  of  the  American  Hotel  property ;  that 
Vlrs.  Lara  should  hold  one  undivided  fifth 
>art  of  said  property ;  subject,  however,  to 
:he  life  estate  therein  of  her  husband  A.  S. 
Uara ;  and  McChesney  and  Nadenbousch 
ihould  hold  Lara's  said  life  estate,  and  one- 
ifth  of  the  property  in  right  of  S.  B. 
3rown,  Jr.,  in  fee  simple ;  and  that  Lara 
ind  said  Brown  should  convey  their  respec- 
ive  interests  to  them.  And  accounts  were 
lirected;  the  account  of  profits  not  to  go 
urther  back  than  the  death  of  Mrs.  Brown, 
t^rom  this  decree  McChesney  and  Naden- 
»ousch  obtained  an  appeal  to  this  court. 

J.  Randolph  Tucker  and  Hanger,  for  the 
ppellants. 

ShefPey  8l  Bumgardner  and  Echols,   Bell 
&  Catlett,  for  the  appellees. 

30  *MONCURE,  P.,  deUvered  the  opin- 

ion of  the  court. 

The  court  is  of  opinion  that  the  following 
lay  be  laid  down  as  sound  and  well  settled 
rinciples  of  law,  and  are  applicable  to  this 
ise,  viz: 

1st.  A  married  woman  is  regarded  by  a 
3urt  of  equity,  as  the  owner  of  her  separate 
state ;  and,  as  a  general  rule,  the  jus  dis- 
onendi  is  an  incident  to  such  estate ;  that 
I,  it  is  an  incident  thereto,  unless,  and 
ccept  so  far  as  it  is  denied  or  restrained 
y  the  instrument  creating  the  estate. 
2d.  But  it  is  subject  to  such  limitations 
ad  restrictions  as  may  be  contained  in 
ich  instrument;  which  may  give  it  sub 
odo  only,  or  withhold  it  altogether. 
3d.   In  regard  to  separate  personal  estate, 


and  the  rents  and  profits  of  separate  real 
estate,  this  power  of  disposition,  if  it  be 
unrestrained,  may  be  exercised  in  the  same 
way,  by  deed,  will  or  otherwise,  as  if  the 
owner  were  a  feme  sole.  But  in  regard  to 
the  corpus  of  separate  real  estate,  it  can  be 
disposed  of  only  in  such  mode,  if  any,  as 
may  be  prescribed  by  the  instrument  creat- 
ing the  estate ;  or,  unless  prohibited  by  such 
instrument,  in  the  mode  prescribed  by  law 
for  the  alienation  of  real  estate  by  married 
women. 

4th.  While  the  rents  and  profits  of  a 
wife's  separate  real  estate  remain  subject 
to  her  power  of  disposition  as  personal 
estate  so  long  as  they  continue  in  that  form, 
yet,  when  they  are,  by  the  wife,  or  by  her 
direction,  converted  into  realty,  such  realty 
can  be  disposed  of  only  as  other  separate 
real  estate  of  a  married  woman ;  that  is,  in 
the  mode,  if  any,  prescribed  by  the  instru- 
ment by  which  it  is  conveyed  to  her  or  to 
trustees  for  her  separate  use;  or,  unless 
prohibited,  or  except  so  far  as  it  may  be 
restrained  by  the  instrument,   in  the 

401  mode  prescribed  by  law  for  the  *alien- 
ation  of  real  estate  of  married  women. 

She  may  have  the  realty,  acquired  by  means 
of  such  rents  and  profits,  conveyed  for  her 
separate  use,  subject  to  any  restrictions  she 
may  choose  to  prescribe  in  regard  to  the 
mode  of  alienation,  or,  if  she  prefer  it, 
without  restriction  at  all. 

Other  principles  of  law  on  the  subject,  no 
less  sound  or  well  settled,  might  here  be 
laid  down,  but  it  is  unnecessary  for  the 
principles  of  this  case.  Nor  is  it  necessar3' 
n  this  case  to  express  any  opinion  upon 
the  much  vexed  and  yet  unsettled  question, 
whether,  where  the  instrument  creating  the 
separate  estate,  prescribes  a  mode  of  dispos- 
ing of  the  estate,  that  mode  is  in  exclusion 
of  any  other;  upon  the  principle  of  ex- 
pressio  unius  est  exclusio  alterius.  Cer- 
tainly, the  instrument  may,  either  expressly 
or  by  plain  implication,   exclude  any  other. 

The  court  is  further  of  opinion  that  in 
regard  to  the  two  hundred  acres  of  land  in 
the  county  of  Augusta,  conveyed  by  the 
deed   of   the   21st  day  of  July,  1856,  in  the 

Proceedings  mentioned  between  Samuel  B. 
Irown  of  the  first  part,  and  Mary  Ann 
Brown,  his  wife,  of  the  second  part,  and 
Thomas  J.  Michie  and  Wm.  H.  Harman  of 
the  third  part,  ths  said  land  could  be  dis- 
posed of  either  by  an  act  to  take  effect 
during  her  lifetime,  or  by  an  act  to  take 
effect  after  her  death.  The  only  mode  by 
which  it  could  be  disposed  of,  in  order  that 
such  disposition  might  take  effect  during 
her  life  was  under  that  trust  of  the  deed 
which  declares  that  the  '^said  Mary  Ann 
Brown  may  by  writing,  under  her  hand  and 
seal,  attested  by  two  witnesses,  or  acknowl- 
edged before  a  justice  of  the  peaoe,  direct 
said  trustees  (Michie  and  Harman)  to  sell 
said  tract  of  land,  or  any  part  thereof; 
but  said  trustees  shall  invest  and  hold  the 
proceeds  of  said  tract  of  land  for  the 

402  sole    use  ^nd   benefit   of  said   Mary 
Ann  Brown  as  aforesaid."    The  only 

modes  by  which  it  could  be  disposed  of,  in 
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order  that  such  disposition  might  take  effect 
after  her  death,  was  under  that  trust  of  the 
deed  which  declares  that,  on  the  death  of 
the  said  Mary  Ann  Brown,  the  said  trustees 
shall  convey  said  tract  of  land,  or  dispose 
of  the  proceeds  thereof,  if  it,  or  any  part 
of  it,  should  be  sold  during  her  lifetime,  as 
the  said  Mary  Ann  Brown  shall  direct,  by 
will  duly  executed  as  if  she  were  a  feme 
sole,  or  by  other  writing  attested  by  at  least 
three  witnesses." 

The  deed  expressly  provides,  that  **if  she 
fail  to  make  any  such  will,  or  to  execute 
any  such  writing,  then  the  said  trustees 
shall  convey  the  said  tract  of  land,'*  &c., 
'4o  all  such  children  of  said  Mary  Ann 
Brown  born  of  her  marriage  with  the  said 
Samuel  B.  Brown, as  may  be  then  living,  and 
to  the  descendants  of  such  as  may  be  dead, 
per  stirpes,  whether  such  children  be  now 
in  esse  or  hereafter  to  be  bom  of  such  mar- 
riage; or,  in  case  no  such  issue  shall  be 
then  in  being,  to  the  right  heirs  of  the  said 
Mary  Ann  Brown."  She  died  without  hav- 
ing made  any  such  will,  or  executed  any 
such  writing;  and  under  the  limitation  of 
the  said  deed,  the  corpus  of  the  trust  subject 
devolved  on  her  children  then  living  born 
of  her  marriage  with  the  said  Samuel  B. 
Brown,  of  which  there  were  several,  there 
being  no  descendants  then  living  of  any 
such  children  as  were  then  dead.  The  only 
mode  by  which  she  could  possibly  have  de- 
feated the  said  limitation  in  favor  of  the 
said  children,  was  to  dispose  of  the  corpus 
of  the  trust  subject  by  will,  duly  executed, 
as  if  she  were  a  feme  sole,  or  by  other 
writing  attested  by  at  least  three  witnesses, 
as  prescribed  by  the  said  deed.  She  had  no 
right  to  spend  the  proceeds  of  sale,  or  any 
part  thereof,  of  the  corpus  of  the  trust 
403  subject,  or  any  *part  thereof,  if  sold 
in  her  lifetime ;  but  it  was  the  duty 
of  the  trustees  to  invest  and  hold  the  pro- 
ceeds of  any  such  sale  for  the  uses  and  pur- 
poses declared  in  said  deed. 

The  court  is  further  of  opinion  that  the 
exchange  in  the  proceedings  mentioned,  of 
the  said  two  hundred  acres  of  land  for  the 
American  Hotel  property  was  a  valid  sale 
of  the  said  two  hundred  acres  of  land,  and 
a  valid  investment  of  the  proceeds  of  said 
sale  in  the  said  American  Hotel  property 
under  the  trusts  and  powers  created  by  the 
said  deed,  whereby  the  said  American  Hotel 
property,  to  the  extent  of  the  said  invest- 
ment, to  wit :  the  sum  of  Sl2,000,  the  agreed 
value  in  said  exchange  of  the  said  two  hun- 
dred acres  of  land,  became  subject  to  all  the 
trusts  and  powers  created  by  the  said  deed, 
just  as  if  the  said  hotel  property  had  been 
the  subject  conveyed  by  the  said  deed  in- 
stead of  the  said  two  hundred  acres  of  land. 

The  court  is  further  of  opinion  that  the 
said  American  Hotel  property,  to  the  extent 
to  which  the  purchase  money  thereof  was 
paid  by  the  said  Mary  Ann  Brown  out  of 
its  profits  after  the  said  exchange  was  made, 
became  also  the  separate  estate  of  the  said 
Mary  Ann  Brown.  So  that  the  whole  of 
the  said  hotel  property  thus  became  the 
separate  estate  of  the  said  Mary  Ann  Brown, 


subject,  however,  to  the  payment  of  the 
balance  of  the  purchase  money  yet  remain- 
ing due  and  unpaid  to  those  who  sold  the 
property  to  her  or  her  trustees. 

The  court  is  further  of  opinion  that  after 
the  said  exchange  was  made,  there  was  no 
other  sale  or  investment  under  the  trust  and 
powers  created  by  the  said  deed;  bnt  the 
said  American  Hotel  property,  subject  to 
the  lien  thereon  as  aforesaid,  having  become 
the  separate  estate  of  the  said  Mary 

404  Ann   Brown    as   aforesaid,  *and    not 
having  been  disposed  of  by  her  in  her 

lifetime  or  at  her  death,  belonged,  at  the 
latter  event,  which  happened  in  the  year 
1868,  to  her  children,  who  were  entitled 
thereto,  either  under  the  limitation  con- 
tained in  the  said  deed,  or  as  her  next  of 
kin,  and  in  the  same  proportions,  whether 
entitled  in  one  or  the  other  of  these  two 
ways. 

To  the  extent  that  the  said  property  rep- 
resents or  was  purchased  with  the  original 
trust  subject,  it  was,  of  course,  subject  to 
the  limitations  and  restrictions  declared  by 
the  said  deed.  To  the  extent  that  the  pur- 
chase money  was  paid  out  of  the  profits  of 
the  property  after  the  said  exchange  was 
made,  it  seems  also  to  be  subject  to  the  said 
limitations  and  restrictions.  The  profits  of 
the  separate  estate,  whether  it  be  the  orig- 
inal subject  or  that  for  which  it  was  ex- 
changed, were  as  they  accrued,  separate 
personal  estate  of  Mrs.  Brown,  and  might 
have  been  disposed  of  by  her  according  to 
her  pleasure,  as  if  she  had  been  a  feme 
sole.  She  had  power  to  spend  them,  or  she 
had  power  to  invest  them  in  real  or  other 
estate,  and  on  such  trusts  and  limitations 
as  she  thought  proper.  She  chose  to  invest 
them  in  real  estate,  to  wit:  in  the  Ameri- 
can Hotel  property.  They  then  ceased  to 
be  personal  estate,  subject  to  her  general 
right  of  disposition  as  of  separate  personal 
estate,  and  became  real  estate,  subject  only 
to  such  right  of  disposition  as  she  had, 
either  under  the  powers  created  by  the  orig- 
inal deed,  or  under  the  law  in  regard  to  the 
real  estate  of  a  feme  covert.  The  case  of 
West  V.  West's  ex'ors,  3  Rand.  373,  shows 
that  while  the  profits  of  her  real  estate  be- 
fore they  were  invested  were  personal  estate, 
subject  to  her  general  jus  disponendi,  yet 
so  soon  as  they  were  invested  by  her  in  real 
estate,     they    became    thenceforward 

405  separate  real  estate,   subject  *only^  to 
such   a  jus  disponendi  as  belongs  to 

such  an  estate.  Were  they  invested  in  the 
said  estate  generally,  without  any  limita- 
tions or  restrictions,  or  were  they  invested 
under  any,  and  if  any,  what  limitations  or 
restrictions?  She  had  the  right  to  consult 
her  pleasure  in  this  respect,  and  it  seems 
that  she  intended  to  invest  the  said  profits 
in  the  said  real  estate,  subject  to  the  limi- 
tations and  restrictions  declared  by  the 
original  deed.  There  was  an  exchange  of 
the  original  trust  property  for  the  American 
Hotel  property,  and  no  doubt  it  was  intended 
that  the  latter  should  be  held  on  the  same 
trusts  on  which  the  former  had  been  held. 
No  other  trusts  were  declared.     There   was 
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no  reason  for  holding  a  part  of  the  property 
under  those  trusts  and  the  residue  under 
other  trusts,  and  if  such  a  different  holding 
had  been  intended,  it  is  reasonable  to  be- 
lieve that  the  intention  would  have  been 
declared.  It  seems  that  mutual  deeds  were 
executed  for  the  property  exchanged,  but 
they  are  not  in  the  record.  There  is  in  the 
record,  however,  a  copy  of  the  decree  made 
in  the  case  of  Breckenridge's  creditors  v. 
Breckenridge's  adm'rs,  &c.,  by  which  com- 
missioners were  appointed  to  convey  to 
Thomas  J.  Michie  and  William  H.  Harman, 
trustees  of  Mary  Ann  Brown,  the  ** Ameri- 
can Hotel  property";  thus  showing  that  it 
was  intended  that  the  whole  property  should 
be  conveyed  to  the  said  trustees,  subject  to 
the  trusts  of  the  deed  by  which  they  were 
created  trustees. 

But  however  that  may  be,  the  effect  is 
precisely  the  same,  whether  that  part  of 
the  property  in  which  the  profits  were  in- 
vested be  subject  to  the  limitations  and  re- 
strictions of  the  original  deed,  or  be 
separate  real  estate  free  from  such  limita- 
tions and  restrictions ;  and  it  must,  as  we 
have  seen,  be  one  or  the  other.    Pre- 

406  cisely  *the    same    persons    would    be 
entitled   to  it  as  the  heirs-at-law  of 

Mary  Ann  Brown,  who  would  be  entitled  to 
it  under  the  limitations  of  the  deed.  It  was 
converted  froih  personalty  into  realty;  and 
the  surviving  husband  has  no  interest  in 
the  subject  as  tenant  by  the  curtesy,  as  is 
clearly  shown  by  Judge  Carr  in  the  case  of 
West  V.  West's  ex'ors,  supra.  That  case  is 
one  of  very  great  importance,  has  a  strong 
bearing  upon  this,  and,  indeed,  seems  to  be 
conclusive  of  it.  It  was  decided  by  four 
judges,  who  delivered  seriatim  opinions, 
and  there  was  no  disagreement  among  them. 
It  is  therefore  unnecessary  to  determine  the 
question,  whether  the  American  Hotel  prop- 
erty, so  far  as  it  represents,  or  was  pur- 
chased out  of  the  rents  and  profits  thereof, 
received  or  realized  by  the  said  Mary  Ann 
Brown  as  aforesaid,  was  subject  to  the  lim- 
itations and  restrictions  declared  by  the 
said  deed,  or  was  her  separate  real  estate, 
free  from  said  limitations  and  restrictions. 
The  court  is  further  of  opinion  that  the 
appellants  purchased  the  said  American 
Hotel  property  not  of  the  said  Mary  Ann 
Brown,  nor  of  her  said  trustees,  Michie  and 
Harman,  or  either  of  them,  but  of  the  ap- 
pellees, A.  8.  Lara  and  Samuel  B.  Brown, 
Jr.,  who  claimed  to  have  derived  it  from 
Samuel  B.  Brown,  Sr. ;  and  the  whole 
amount  of  the  purchase  money  contracted 
to  be  paid  by  them,  to  wit:  $30,000  in  Con- 
federate currency,  was  paid  by  the  said 
purchasers  to  the  said  Lara,  for  himself 
and  the  said  Samuel  B.  Brown,  Jr.,  on  his 
giving  a  bond  of  indemnity  with  surety; 
and  no  part  of  the  said  purchase  money  was 
paid  to  the  said  Mary  Ann  Brown,  or  ever 
enured  to  her  benefit.  The  acts  and  conduct 
of  the  said  Mary  Ann  Brown,  and  of  her 
trustees,  the  said  Michie  and  Harman,  after 
the  said  purchase  was  made,  and  the 

407  ^purchase  money    was  paid  as  afore- 
said,   which    are  relied  on  by  the  ap- 


pellants as  having  the  effect  of  confirming 
their  title,  and  making  it  good  under  the 
trusts  and  powers  of  the  said  deed,  can  have 
no  such  effect.  There  was  no  sale  and  con- 
veyance of  the  property  to  them  by  Mrs. 
Brown  or  her  said  trustees  in  the  mode  pre- 
scribed by  the  said  deed,  or  in  the  mode 
prescribed  by  law  for  the  conveyance  of  the 
real  estate  of  a  feme  covert ;  and  there  was 
no  contract  between  her  and  her  said  trus- 
tees, or  any  or  either  of  them,  and  the  ap- 
pellants for  the  sale  and  conveyance  of  the 
said  hotel  property,  which  can  be  enforced 
by  a  court  of  equity.  The  deed  of  trust 
conveying  the  two  hundred  acres  of  land  to 
Michie  and  Harman  was  duly  recorded,  and 
was  known  to  the  appellants  when  they  De- 
came  the  purchasers  of  the  American  Hotel 
property,  and  it  was  known  to  them  that 
the  said  property  was  subject  to  the  trusts 
of  the  said  deed.  They,  no  doubt,  confided 
in  the  ability  of  their  vendors  to  make  them 
a  good  title,  and  in  the  security  afforded 
them  by  the  indemnifying  bond ;  and  they 
chose  to  run  the  risk  for  the  sake  of  the  ad- 
vantages which  they  hoped  to  derive  from 
the  purchase.  Mrs.  Brown,  being  a  feme 
covert,  had  no  power  to  convey  the  property 
nor  to  contract  in  regard  to  it,  except  in 
strict  pursuance  for  the  powers  conferred  by 
the  said  deed,  or  at  least  of  the  powers  con- 
ferred by  law  in  regard  to  the  conveyance 
of  real  estate  of  a  feme  covert ;  and  there- 
fore all  her  acts,  and  all  instruments  signed 
by  her  in  reference  to  a  transfer  of  the  said 
property,  or  any  interest  therein  to  the  ap- 
pellants, were  utterly  null  and  void.  Nor 
had  the  trustees  any  power  to  sell  the  prop- 
erty, or  to  sanction  the  sale  of  it  to  the  ap- 
pellants, except  in  pursuance  of  the  deed  of 
trust ;  nor  does  it  appear  that  they  had  any 

intention  of  doing  so;  and  certainly 
408      *the  husband,  Samuel  B,  Brown,  Sr., 

had  no  such  power.  The  .deed  was 
intended  to  secure  the  property  against  his 
power  and  control,  atid  even  against  the 
power  and  control  of  his  wife,  except  under 
the  restrictions  and  limitations  declared  by 
the  deed.  Her  acts  might  be  inflnenced,  as 
they  no  doubt  were,  by  him ;  and  it  was 
therefore  intended  to  afford  her  protection 
even  against  her  own  acts,  except  as  afore- 
said. If  she  had  no  power  to  convey  the 
property  otherwise  than  as  aforesaid  to  the 
appellants  or  their  vendors,  she  had  no  power 
to  make  a  contract  for  such  a  conveyance, 
which  a  court  of  equity  could  enforce,  much 
less  could  any  voluntary  promise  she  may 
have  made,  without  any  valuable  consider- 
ation, to  confirm  the  title  of  the  appellants, 
be  so  enforced.  But  it  does  not  appear  that 
she  ever  made  such  a  promise,  at  least  until 
after  they  had  made  the  purchase  of  L/ara 
and  Samuel  B.  Brown,  Jr.,  paid  the  pur- 
chase money,  and  taken  a  bond  of  indemnity 
to  secure  the  title.  The  children  of  a  mar- 
riage, when  provided  for  by  a  settlement, 
whether  it  be  ante  or  post-nuptial,  are  al- 
ways regarded  as  being  embraced  within 
the  consideration  of  the  settlement ;  and  the 
rights  thereby  secured  to  them  cannot  be 
released   by   the    wife  by   any   instrument 


431 


25  GRATT. 


Virginia  Reports,  Annotated. 


409,410,411,412 


however  formal.  So  far  from  any  imperfect 
act  of  hers,  founded  on  no  valuable  consid- 
eration flowing  to  her  or  to  them,  being 
regarded  as  a  defective  execution  of  a  power 
which  a  court  of  chancery  will  help,  it  would 
rather  be  regarded  as  an  abuse  or  perversion 
of  power  on  which  that  court  will  frown. 

The  court  is  further  of  opinion  that  it 
does  not  sufficiently  appear  that  the  said 
purchase  money,  or  any  part  thereof,  was 
invested  in  the  purchase  made  by  the  said 
Samuel  B.  Brown,    Sr.,    and   Lara,  of  land 

and  slaves  in  Georgia,  or  was  applied 
409  ,  to  the  payment  of  *the  purchase  money 

thereof;  and,  at  all  events,  that  the 
appellants  are  entitled  to  no  further  relief 
than  has  been  afforded  them  by  the  decree 
of  the  Circuit  court,  in  giving  them  the 
benefit  of  the  rents  of  the  said  American 
Hotel  property  after  their  purchase  thereof, 
and  until  the  death  of  the  said  Mary  Ann 
Brown ;  and  also  the  benefit  of  the  shares 
and  interest  of  the  said  Samuel  B.  Brown, 
Jr.,  and  A.  S.  I^ara  in  the  said  property. 

.  The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  Circuit 
court,  and  that  it  ought  to  be  affirmed. 

Decree  affirmed. 


410        *Crickard's  Ex'or  v.  Crickard's 

Legatees. 

September  Term,  1874,  Staunton. 

I.  Executor— Administration  of  Estate— Investment  of 
Funds.— C  died  in  Aufirnst  1857.  and  leavlnr  no  chil- 
dren, he  by  his  will  srave  lefiracies  to  several  of  his 
relations,  and  amonsr  them  he  ffave  to  his  brother 
J  $8,500  for  the  use  of  himself  and  his  family  during: 
his  life,  and  after  his  death  for  the  use  and  benefit 
of  his  children:  and  his  executors  were  directed  so 
to  invest  this  sum  as  misrht  in  their  judgment  best 
conduce  to  the  suppor^and  comfort  of  said  J  and 
family,  and  at  his  death  to  distribute  the  same 
among  his  children.  B  qualified  as  executor  of 
the  will:  and  in  a  suit  brought  by  him  against  the 
widow  and  legatees  for  the  administration  of  the 
estate,  a  commissioner  reported  as  due  from  B, 
as  executor,  on  the  1st  of  September  1859,  the  sum 
of  $0,643.48:  and  this  report  was  confirmed  by  the 
court  B  seems  to  have  paid  off  the  legatees  who 
were  of  age:  but  it  does  not  appear  how  he  in- 
vested the  balance  of  the  fund,  though  he  says 
that  the  amounts  he  could  not  pay  over  were 
invested  by  him  according  to  his  best  Judgment 
and  discretion.  In  June  1868,  upon  the  petition  of 
B,  without  notice  to  the  legatees,  the  court  made 
an  order  in  the  cause  authorizing  B  to  invest  the 
fund  remaining  in  his  hands,  17,078.86,  in  Confed- 
erate bonds.— Hbij): 

I.  Same— Authority  to  Invest.— To  authorize  invest- 
ments under  the  act  of  March  5th  1868,  three 
conditions  must  concur:  1st.  The  money  must 
be  in  the  hands  of  the  fiduciary.  2d.  It  must 
have  been  received  in  the  due  exercise  of  his 
trust.  8d.  For  some  cause  he  must  be  unable  to 
pay  it  over  to  the  party  entitled.  If  they  do  not 
all  exist  the  order  of  the  court  is  null  and  the 
fiduciary  is  responsible  for  the  money. 


a.  Same— Investments  In  Confederate  Money.*— la 

this  case  none  of  these  conditions  concur.  The 
money  received  by  B  in  1860  was  srold  or  its 
eqaivalent.  The  Confederate  money  he  proposed 
to  invest  was  not  received  in  the  due  exercise  of 
his  trust.  And  as  to  those  parties  who  from 
other  causes  were  not  in  a  condition  to  receive 
it,  it  was  his  duty  to  have  made  investments  for 
them  before  the  war  in  securities  which  were 

safe  and  valuable.  The  order  of  the  court 
41 1  authorizing  *the  investment  was  iUeg-al  and 

void,  and  B  is  responsible  for  the  amount 
in  good  money. 

3.  Legatees— Petition  to  Review  and  Set  Aside  Order 
of  Court.— The  legatees  having  filed  their  petition 
to  the  court  to  set  aside  the  order,  and  compel 
the  executor  to  pay  their  leg'acies,  and  a  rule 
having  been  made  upon  B  the  executor  to  show 
cause  against  it,  the  petition  must  be  treated 
as  a  petition  to  review  and  set  aside  the  order: 
and  the  court  may  re-hear  it  and  set  it  aside. 

4.  Executor- Waste  of  Estate.- If  B  retained  the 
money  in  his  own  hands,  paying  interest  to 
the  parties  entitled,  he  became  the  debtor  of  the 
legatees;  and  having  received  srold  cannot  dis- 
charge his  debts  in  a  depreciated  curreno'.  And 
if  he  changed  the  investment  he  had  made,  and 
and  suffered  safe  and  solvent  securities  to  be- 
come converted  into  Confederate  money,  he 
committed  a  devastavit 

5.  Same— Appointment  by  Will— Court  May  Appoint 
Another  for  Oood  Cause.- Though  the  will  appoints 
the  executor  trustee  for  the  legatees,  a  court  of 
equity  may  for  good  cause  appoint  another 
street  for  the  management  of  the  fund. 

This  was  an  appeal  by  Henderson  M. 
Bell,  executor  of  Peter  Crickard,  deceased, 
from  a  decree  of  the  Circuit  court  of  Au- 
gfusta  county,  made  on  the  22dof  November 
1872,  in  a  cause  in  which  he  was  plaintiff 
and  the  widow  and  legatees  were  defendants. 
The  case  is  fully  stated  in  the  opinion  of 
the  court,  delivered  by  Judge  Christian. 

ShefFey  A  Bumgardner  and  Cchols,  for 
the  appellant. 

Fultz,  for  the  appellees. 

CHRISTIAN,  J.  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Augusta  county.  The  rec- 
ord discloses  the  following  facts:  Peter 
Crickard,  late  of  said  county,  departed  this 
life  on  the  15th  day  of  August,  1857.  He 
left  a  will,  which  was  duly  admitted  to  pro- 
bate in  the  County  court  of  said  county, 
and  which  disposed   of  a  large  estate,  real 

and  personal.  He  appointed  as  an 
412      *executor    and    executrix    Henderson 

M.  Bell  and  his  wife  Rose  Ann  Crick- 

^Investments  by  Fiduciaries  In  Confederate  Securities. 

—See  Ammon  v.  Wolfe,  26  Oratt  021,  and  cases  cited 
in  note;  Kirhy  v.  Goody koontz,  26  Oratt.  298.  and  noU: 
Carter  v.  Dulaney,  80  Gratt  192.  and  note:  Cole  v. 
Cole.  28  Oratt  966.  and  note.  The  principal  case  ia 
cited  in  the  following  decisions:  Purdie  v.  Jones. 
32  Oratt  840:  Taylor  v.  Lancaster,  88  Oratt  21;  Dick 
V.  Robinson,  19  W.  Va.  160;  Knigrht  v.  Watts.  26  W. 
Va.  175. 
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ard.  His  wife  having  renounced  the  provi- 
sions of  said  will,  and  also  her  right  to  act 
as  executrix,  Bell  became  the  sole  executor, 
and  proceeded  to  administer  the  estate  of 
his  testator,  and  to  execute  the  trusts  im- 
posed by  said  will.  The  testator  directed  a 
sale  of  the  whole  of  his  real  and  personal 
estate,  except  a  small  portion  of  his  real 
estate,  which  was  specifically  devised. 
Leaving  no  issue,  he  gave  numerous  lega- 
cies to  his  collateral  kindred,  and  directed 
that  his  executors  should  invest  the  sum  of 
$6,000  in  bank  or  state  stocks,  or  well  se- 
cured bonds,  for  the  benefit  of  his  wife. 
His  wife  having  renounced  the  provisions 
of  the  will  made  for  her,  and  claiming  her 
dower  in  the  real  estate  of  the  testator, 
negotiations  were  entered  into  between  her 
and  the  executor,  by  which  it  was  agreed 
that  she  would  receive  her  interest  in  the 
purchase  money,  instead  of  having  dower 
assigned  to  her  in  the  real  estate.  The 
widow,  although  renouncing  the  provisions 
of  the  will  made  for  her,  expressed  the  desire 
that  her  husband's  disposition  of  his  estate 
might  be  carried  out  as  nearly  as  possible, 
notwithstanding  her  renunciation  of  the 
will. 

On  the  20th  July,  1857,  the  executor,  Hen- 
derson M.  Bell,  filed  his  bill  in  the  Circuit 
court  of  Augusta,  setting  forth,  that  before 
the  renunciation  of  the  will  by  the  widow 
they  had  sold  a  part  of  the  real  estate ;  but 
that  before  the  expiration  of  twelve  months 
after  the  probate  of  the  will  Mrs.  Crickard 
had  appeared  in  open  court  and  renounced 
the  provisions  of  the  will  made  for  her  by 
her  husband,  and  resigned  her  executorship 
of  said  will.  He  filed  with  his  bill  her 
agreement  in  writing,  by  which  she  stipu- 
lated that  the  said  executor  should  proceed, 
in  execution  of  the  will,  to  make  sale  of 
the  real  estate  directed  by^  said  will  to 
413  be  *sold,  free  from  all  incumbrance 
of  her  dower,  upon  condition,  that 
the  executor's  proceedings  under  said  will 
should  be  reported  to  a  court  of  competent 
jurisdiction,  and  that  she  should  receive  a 
fair  equivalent  for  her  right  of  dower  in 
the  whole  real  estate,  and  her  distributive 
share  in  the  personal  estate  and  slaves  of 
said  Peter  Crickard,  deceased.  His  bill 
prays,  that  the  court  will  ascertain  and  as- 
sign to  Mrs.  Crickard,  either  in  kind  or  by 
proper  commutation,  her  dower  right  in  the 
real  estate  of  her  husband,  and  her  distri- 
bution in  the  slaves  and  other  personal 
property  left  by  him.  He  also  asks  that  his 
accounts  as  executor  may  be  referred  to  one 
of  the  commissioners  of  the  court,  who  may 
be  directed  to  state  and  settle  the  same ; 
and  that  said  commissioner  be  also  directed 
to  distribute  among  the  several  legatees 
under  the  will  such  portions  of  his  estate  as 
may  appear  to  be  in  the  hands  of  the  exec- 
utor, and  also  such  portions  as  might  be 
thereafter  realized,  upon  such  principles 
and  terms  as  to  the  court  might  seem  equi- 
table and  proper  to  direct. 

Under  certain  proceedings  in  this  suit, 
the  commuted  cash  value  of  the  dower  right 
of  Mrs.  Crickard  was   assigned   to  her,  and 


an  account  of  the  transactions  of  the  exec- 
utor was  settled  before  a  commissioner  of 
the  court. 

This  account  showed  a  balance  in  the 
hands  of  the  executor  of  $9,543.48,  on  the 
1st  day  of  September  1859.  No  further  pro- 
ceedings connected  with  the  matter  now  in 
controversy  were  taken  in  the  cause  until 
the  9th  day  of  June  1863,  when  the  executor 
filed  the  following  petition:  **To  Hon.  I^. 
P.  Thompson,  judge.  Your  petitioner, 
Henderson  M.  Bell,  executor  of  Peter  Crick- 
ard, deceased,  respectfully  represents  to  the 
court,    that    he    holds   in   his    hands, 

414  *under  the  will  of  said  Peter  Crickard, 
certain    funds   for   the  benefit  of  his 

legatees,  as  follows;**  and  then  follows  a 
list  of  the  names  of  the  numerous  legatees, 
with  the  amounts  due  to  each  severally,  the 
whole  amounting  to  the  sum  of  $7,078.86; 
** which  he  asked  the  authority  of  the  court 
to  invest  in  the  bonds  of  the  Confederate 
States,  under  the  act  of  the  general  assem- 
bly of  Virginia  in  that  case  made  and  pro- 
vided, passed  June  9th,  1863.**  Signed  H. 
W.  Bell,  executor  of  Peter  Crickard,  de- 
ceased. Upon  the  coming  in  of  this  petition, 
on  the  same  day  it  was  presented,  to  wit : 
on  the  9th  day  of  June  1863,  the  following 
order  was  entered  by  the  said  Circuit  court : 
**On  the  motion  of  Henderson  M.  Bell,  the 
executor  of  Peter  Crickard,  deceased,  who 
filed  his  petition  praying  leave  to  invest 
$7,078.86,  belonging  to  the  estate  of  the  de- 
cedent, or  to  the  legatees  mentioned  in  said 
petition,  leave  is  granted  to  him  to  make 
the  investment  according  to  the  prayer  of 
his  petition.** 

In  accordance  with  this  order  the  executor 
invested  in  the  bonds  of  the  Confederate 
States,  bearing  seven  per  cent,  interest,  the 
amount  referred  to  in  the  petition  and  order. 
Whether  the  parties  interested  in  this  peti- 
tion of  the  executor  had  notice  of  his  appli- 
cation, or  whether  they  were  present,  either 
in  person  or  by  counsel,  the  record  fails  to 
disclose.  The  presumption  is  that  they  had 
no  notice,  and  were  not  present  or  repre- 
sented by  counsel,  or  the  fact  would  have 
appeared. 

Thus  matters  stood  until  after  the  close 
of  the  war,  when,  on  the  10th  of  January, 
1869,  an  order  was  entered  by  the  said  Cir- 
cuit court,  directing  the  executor  to  settle 
before  one  of  the  commissioners  of  said 
court  an  account  of  his  administration  of 
the  estate  of  his  testator,  Peter  Crick- 

415  ard.     Before  any   account  *was  taken 
under  this  order,   a   petition  was  filed 

by  James  Crickard  and  his  children  (for 
whose  benefit  the  testator  had  directed  a 
certain  sum  to  be  invested  by  his  executor), 
together  with  other  legatees  of  said  Peter 
Crickard,  in  which  said  petition,  after  set- 
ting forth  the  provisions  of  the  testator's 
will,  the  fact  that  upon  a  regular  settlement 
of  the  accounts  of  the  executor  made  and 
returned  in  this  cause,  and  to  which  no 
exception  was  filed,  there  appeared  to  be  in 
the  hands  of  the  executor  for  distribution 
among  the  legatees  on  the  1st  day  of  Sep- 
tember,   1859,    which   was  to  carry  interest 
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from  that  day,  the  sum  of  S9,543.48.  And 
after  referring  to  the  order  entered  upon  the 
motion  of  the  executor  in  1863,  directing 
him  to  make  investment  in  Confederate 
States  bonds,  insist  that  said  order  was 
illegal  and  void,  and  of  no  binding  force  or 
effect  whatever  on  the  petitioners ;  that  the 
fund  received  by  the  executor  came  into  his 
hands  in  a  sound  currency;  that  having 
failed  either  to  pay  it  over,  or  to  invest  it, 
as  both  the  law  and  the  will  of  the  testator 
required,  but  retaining  it  in  his  own  hands, 
he  cannot  now  discharge  his  obligation  by 
the  worthless  securities  in  which  he  invested 
— a  currency  depreciated  at  the  time  of  the 
investment  to  less  than  one-tenth  of  the 
value  of  the  funds  which  came  into  his 
hands.  They  further  insist  that  the  act  of 
March  1863,  under  which  the  order  of  June 
1863  was  entered,  has  no  application  to  such 
a  case;  and  they  pray  that  the  executor 
may  be  compelled  to  account  to  them  for 
good  money,  in  discharge  of  the  balances 
ascertained  to  be  due  them  by  the  report  of 
the  commissioner  referred  to,  with  legal  in- 
terest upon  the  respective  balances  from  1st 
September,  1859;  and  that  the  sums  ascer- 
tained to  be  due  the  petitioner,  James 
Crickard  and  his  children,  may,  under 
416  the  order  of  the  court,  *be  loaned  out 
and  invested  in  good  real  estate  secur- 
ities, in  accordance  with  the  trusts  and 
limitations  of  the  will  of  Peter  Crickard, 
deceased. 

They  further  ask,  that  if  the  court  deem 
it  necessary  or  proper  for  the  making  up  of 
a  more  formal  issue,  that  a  cross-bill  should 
be  filed,  then  they  pray  that  their  petition 
may  be  considered,  received  and  read  as  a 
cross-bill,  and  that  the  said  executor  may 
be  required  to  answer  its  allegations  in  due 
form,  &c. 

On  the  6th  July  1871,  the  cause  came  on 
to  be  heard  on  the  papers  formerly  read  and 
the  petition  above  referred  to;  and  there- 
upon a  rule  was  awarded  against  the  exec- 
utor to  appear  on  the  first  day  of  the  next 
term  to  show  cause,  if  any  he  can,  why  he 
should  not  pay  over  to  the  legatees  of  said 
Peter  Crickard,  the  balances  ascertained  to 
be  respectively  due  to  each  by  Commissioner 
Hendren*s  report.  No.  2,  filed  August  13th 
1859,  and  confirmed  bj'  a  decree  entered 
on  the  30th  Nov'r  1859.  The  executor  filed 
his  answer  to  this  rule  on  the  first  day  of 
the  following  term.  In  this  answer  he  avers 
that  he  had  fully  paid  off  to  all  the  parties 
entitled  to  receive  from  him  the  amounts 
ascertained  to  be  due  by  the  report  of  Com- 
missioner Hendren,  referred  to  in  the  order 
of  the  court,  shortly  after  the  confirmation 
of  said  report ;  that  the  parties  to  whom  he 
did  not  so  pay  were  not  competent  at  the 
time  to  receive  the  amounts  reported  in  their 
favor;  that  the  amounts  which  he  could  not 
pay  over  were  invested  by  him  according 
to  his  best  judgment  and  discretion  in  the 
management  of  his  trust,  and  the  interest 
paid  over  to  the  parties  entitled,  or  to  their 
use  when  they  could  not  themselves  receive 
the  same ;  that  the  war  coming  on,  these 
investments  became,  beyond  the  control  of 


respondent,     converted     into     Confederate 
money^,    and   on   the  9th  day  of  June 

417  *1863,  respondent  being  unable  to  pay 
over  or  loan  out  the  money  then  in  his 

hands,  filed  his  petition  in  this  cause,  ask- 
ing the  then  judge  of  the  court  for  leave, 
under  the  provisions  of  the  act  of  assembly 
passed  March  5th,  1863,  to  invest  the  funds 
in  the  bonds  of  the  Confederate  States  of 
America,  that  being  the  only  investment 
available.  That  the  leave  was  granted  by 
the  decree  entered  on  the  9th  June  1863. 
Respondent  in  pursuance  of  this  leave  in- 
vested the  fund  then  in  his  hands  in  the 
said  bonds,  which  he  now  has  in  his  pos- 
session. Respondent  continued  to  collect 
and  pay  over  to  the  parties  the  interest  upon 
this  investment  as  long  as  it  was  available. " 
That  '*  since  the  close  of  the  war  the  fund 
thus  invested  having  been  entirely  lost,  re- 
spondent was  desirous  of  making  some 
compromise  with  these  parties.  He  felt 
that  the  loss  of  the  fund  was  by  no  fault  of 
his  own,  but  was  the  result  of  causes  beyond 
his  control;  and,  although  he  had  lost 
heavily  of  his  own  property,  in  common 
with  his  neighbors,  yet  he  had  not  lost 
all.  He,  therefore,  in  a  spirit  of  liberality, 
as  he  believed,  proposed  to  these  parties  to 
divide  the  loss  with  them ;  or  in  other  words, 
to  pay  one-half  of  the  amount  coming  to 
each  of  them.  That  this  proposition  was 
accepted  by  much  the  larger  number  of  the 
parties  interested  (respondent  believed  by 
all  who  were  competent  to  accept),  and  that 
respondent  has  paid  over  to  said  parties  the 
full  amount  coming  to  them  under  this  ar- 
rangement, as  he  is  prepared  to  show  before 
a  commissioner  of  the  court. '  *  He  expressed 
his  willingness  to  make  the  same  arrange- 
ment with  the  other  parties.  After  protest- 
ing that  he  is  not  legally  or  equitably  bound 
to  pay  over  any  portion  of  the  fund  which 
he  had  invested  under  the  order  of  the  court, 
he  says  he  is  prepared   to  render  such 

418  account    as    the    court    may    *direct. 
Upon  this  answer  to  the  rule  awarded 

at  the  previous  term,  the  court  entered  a 
decree  directing  one  of  its  commissioners 
'^to  take  an  account  of  the  payments  made 
by  H.  M.  Bell,  the  executor,  to  the  legatees 
of  Peter  Crickard,  deceased,  and  how  the 
funds  remaining  in  his  hands  were  and  are 
invested." 

In  execution  of  this  order,  the  commis- 
sioner, to  whom  the  matter  was  referred, 
returned  to  the  court  several  alternate  state- 
ments, showing,  according  to  the  principles 
adopted  by  the  commissioner  in  making 
each  several  statement,  different  balances 
due  by  the  executor  to  the  legatees.  The 
one  adopted  by  the  court,  as  ascertaining 
the  correct  balances  due  from  the  executor 
to  the  legatees,  and  designated  in  the  decree 
as  **the  first  alternate  statement,"  rejected 
the  investment  made  by  the  executive  in 
Confederate  States  bonds,  and  holding  him 
bound  for  the  amount  found  due  the  legatees 
by  commissioner  Hendren 's  report  on  the 
1st  September  1859,  to  wit:  the  sum  of 
$9,543.48,  gives  him  credit  by  the  sums 
paid  to  the  legatees  in   Confederate   money 
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at  its  face  value  (it  beings  for  interest  and 
small  sums  accepted  by  the  parties),  and 
also  recog-nized  as  a  full  settlement  the 
compromises  which  had  been  made  by  the 
parties  who  were  sui  juris,  reported  the  bal- 
ances due  to  the  legatees  respectively,  which 
still  remained  unsettled.  The  executor  ex- 
cepted to  this  report,  upon  the  ground  that 
the  commissioner  failed  to  credit  the  exec- 
utor with  the  amount  invested  by  him  in 
Confederate  bonds.  This  exception  was 
overruled,  and  the  court  entered  a  decree 
directing-  the  executor  to  pay  over  to  the 
legatees  the  sums  found  due  to  them  re- 
spectively by  said  report,  except  as  to  James 
Crickard  and  his  children.  For  them  the 
testator  had  made  the  following  provision 
in  his  will:  *^6th.  I  give  and  bequeath 

419  to  my  *brother,    James  Crickard,  the 
house  and  lot  in  which  he  now  lives, 

in  the  town  of  Staunton,  and  the  sum  of 
83,500  in  mone3%  which  bequest  is.  intended 
for  the  use  and  support  of  said  James  Crick- 
ard and  his  family  during  the  natural  life 
of  said  James,  and  after  his  death  for  the 
use  and  benefit  of  his  children ;  and  my  ex- 
ecutors are  directed  so  to  invest  the  said 
$3,500  as  may  in  their  judgment  best  conduce 
to  the  support  and  comfort  of  said  James 
and  his  family,  and  at  his  death  to  distribute 
the  same  among  his  children." 

As  to  this  legacy,  the  court  entered  in  its 
decree  the  following  directions:  **And 
James  Crickard  and  his  children,  who  are 
entitled  to  the  fund  created  by  the  sixth 
clause  of  the  will  of  Peter  Crickard,  de- 
ceased, having  noml|nated  Robert  6.  Bickle 
as  a  suitable  person  to  act  as  trustee  and  to 
take  charge  of  said  fund,  and  the  court  ap- 
proving of  said  nomination,  it  is  therefore 
further  adjudged  and  decreed  that  the  said 
H.  M.  Bell  pay  to  said  Robert  G.  Bickle 
S3,700.79,  with  legal  interest  on  $2,561.10, 
part  thereof,  from  1st  day  of  June  1872,  till 
paid.  But  said  Robert  G.  Bickle  shall  not 
receive  said  fund  of  said  Bell  until  he  shall 
have  executed  before  the  clerk  of  this  court 
bond  with  good  security  in  the  penalty  of 
S9,000,  payable  to  the  commonwealth  of 
Virginia,  and  conditioned  for  the  faithful 
discharge  of  his  duties  in  the  preservation 
and  management  of  said  fund,  according  to 
the  trusts  imposed  by  the  will  of  said  Peter 
Crickard,  deceased,  and  subject  to  all  future 
orders  and  decrees  of  this  court. '  • 

It  was  from  this  decree  that  an  api>eal 
was  allowed  to  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  Circuit  court. 

The    law   makes   it   the  duty  of  an 

420  executor,  after  he  *has  paid  the  debts 
of  his  decedent's   estate,   to  pay  over 

the  legacies  bequeathed  by  the  will  to  those 
entitled  to  receive  them  within  a  reason- 
able time. 

If  the  legatees  are  so  situated,  or  from 
any  other  cause,  there  is  no  hand  to  receive 
the  legacies  from  the  executor,  then  it  is 
his  plain  duty  to  invest  the  fund  in  safe 
interest-bearing  securities  to  await  the  time 
when  the  same  can  be  paid  over  to  the 
legatee.     If   the   executor   fails  to  do  this, 


and  retains  the  fund  in  his  own  hands,  he 
thereby  becomes  a  debtor  to  the  legatee, 
chargeable  with  legal  interest,  and  he  can 
no  more  than  any  other  debtor  discharge  his 
debt  in  a  depreciated  currency  when  he  re- 
ceived a  sound  currency,  but  must  pay  it  in 
the  same  currency  which  came  into  his 
hands,  or  in  one  of  equal  value. 

In  the  case  before  us  the  executor  (accord- 
ing to  the  report  of  commissioner  Hendren, 
not  excepted  to,  and  confirmed  by  the  court, ) 
had  in  his  hands  for  distribution  among 
the  legatees,  the  sum  of  $9,543.48,  on  the 
1st  day  of  September  1859.  For  nearly  two 
years  before  the  commencement  of  the  war 
this  fund  was  in  his  hands.  Why  was  it 
not  paid  over  before  there  was  any  change 
in  the  currency?  Or  if  some  of  the  parties 
were  infants,  or  so  situated  from  other 
causes  as  not  to  be  in  a  condition  to  receive 
their  legacies,  why  was  not  such  portion 
invested  for  them  in  some  safe  interest- 
bearing  securities,  which  might  have  pre- 
vented loss  both  to  him  and  to  them?  But 
in  June  1863,  nearly  five  years  after  the 
fund  came  into  his  hands,  and  which  was 
paid  to  him  in  gold  or  its  equivalent,  he 
brings  into  the  Circuit  court,  in  Confederate 
currency,  $7,000,  and  upon  ari  ex  parte 
order,  made  without  notice  to  the  parties 
interested,  leave  is  obtained  from  the  court 
to  invest  that  amount  in  Confederate  bonds, 
for  the  benefit  of  the  legatees,  who 
421  *were  entitled  to  receive  payment  of 
their  legacies  in  a  sound  currency. 
He  is  thus  permitted  to  pay  a  debt  of  $7,000 
in  currency  worth  at  the  time  less  than  $800. 

The  executor,  both  in  his  petition  and 
answer  to  the  rule,  says  that  he  asked  leave 
of  the  court  to  make  this  investment  under 
the  provisions  of  the  act  of  assembly  passed 
March  5th,  1863.  The  act  relied  upon  has 
no  application  to  such  a  case  as  this.  It 
has  already  received  judicial  construction 
by  this  court  more  than  once.  See  Camp- 
bell's ex'ors  V.  Campbell's  ex'or,  21  Gratt. 
649,  and  Mead  v.  Jones,  supra  347.  In  the 
first  named  case,  the  president  delivering 
the  opinion  of  the  court  says,  p.  648:  **The 
act  expressly  provided  that  whenever  a 
fiduciary  had  in  his  hands  moneys  received 
in  the  due  execution  of  his  trust,  which 
from  the  nature  of  his  trust,  or  any  cause 
whatever,  he  was  unable  to  pay  over  to  the 
parties  entitled  thereto,  it  should  be  lawful 
for  him  to  apply  by  motion  or  petition  to 
any  judge,  Ac.  The  money  was  required  to 
be  in  hand,  and  to  have  been  received  in 
the  due  exercise  of  his  trust,  and  he  for 
some  cause  must  be  unable  to  pay  it  over 
to  the  parties  entitled."  These  three  con- 
ditions must  concur.  In  the  case  before  us 
none  of  these  conditions  concur,  but  all  are 
wanting.  The  money  he  received  for  the 
legatees  was  not  in  hand ;  for  that  was  gold 
or  its  equivalent.  The  Confederate  money 
he  proposed  to  invest  in  Confederate  bonds 
was  not  received  in  the  due  exercise  of  his 
trust.  The  conversion  of  gold  which  he  re- 
ceived nearly  five  years  before  into  Con- 
federate currency,  was,  no  matter  how 
converted,  an  undue  and  illegal  exercise  of 


435 


25  GRATT. 


Virginia  Rbports,  Annotatbd. 


422,  423,  424,  426 


his  trust,  and  as  to  those  parties  who,  from 
infancy  or  other  causes,   were  not  in  a  con- 
dition to  receive  it,  it  was  the  plain  duty  of 
the  executor  to  have  made  investments 

422  *for  them  before  the  war,  in  securities 
which    were   safe  and  valuable.     The 

court  is  therefore  of  opinion  that  the  act  of 
March  5th,  1863,  did  not  confer  upon  the 
Circuit  court  any  authority  to  allow  the  ex- 
ecutor in  this  case  to  make  the  investment 
in  Confederate  bonds. 

But  it  is  argued  by  the  learned  counsel 
for  the  appellant,  that  independent  of  the 
act  of  March  Sth,  1863,  which  is  wholly 
relied  upon  by  the  executor  in  answer  to  the 
rule,  the  court  had  the  authority  to  make 
the  order  of  investment  entered  June  9th, 
1863.  **That,*'  to  use  the  language  of  the 
petition  for  appeal,  **either  by  nature  of 
the  inherent  powers  of  courts  of  chancery, 
or  in  accordance  with  the  spirit  if  not  the 
letter  of  the  24th  section  of  chapter  132, 
Code  1860,  it  appearing  to  the  court  from 
the  report  filed  and  its  own  decree,  that  the 
moneys  specially  mentioned  in  the  petition 
filed  on  the  9th  June  1863,  were  in  the  ex- 
ecutor's hands,  the  court  had  power  and 
jurisdiction  to  order  said  moneys  to  be  paid 
into  court,  to  be  invested  or  loaned  out,  or 
to  make  any  order  respecting  the  same 
which  to  such  court  might  seem  proper.** 
And  it  is  insisted  that  the  order  having 
been  entered  in  a  pending  cause,  to  which 
the  legatees  were  parties,  and  having  been 
made  by  a  court  of  competent  jurisdiction, 
having  the  parties  before  it,  and  having 
control  of  the  fund,  must  stand  until  set 
aside  upon  a  petition  for  re-hearing  and 
review,  or  reversed  upon  appeal. 

The  conclusive  answer  to  this  position  is, 
that  the  petition  filed  by  the  legatees,  which 
is  the  foundation  of  all  the  proceedings 
against  the  executor,  must  be  treated  as  it 
is  in  effect  a  petition  to  review  and  set  aside 
the  order  of  June  9th,  1863.  The  very  object 
of  that  petition  was  to  get  rid  of  that 

423  order,  which  alone  *stood   in  the  way 
of  recovery   against   the  executor,  by 

showing  that  it  was  illegal  and  void;  and 
the  decree  of  the  court  appealed  from  is  in 
effect  a  review  and  rescission  of  that  order. 
The  decree  of  the  Circuit  court  makes  spe- 
cial reference  to  that  order,  and  in  effect 
overrules  and  sets  it  aside,  when  it  says: 
**The  court  is  also  of  opinion  that  the  said 
Bell  received  the  assets  of  his  testator's 
estate  in  tjie  year  1859;  he  ought  now  to 
account  with  the  legatees  for  good  money, 
and  the  alleged  investment  in  Confederate 
bonds  did  not  release  said  executor  Bell 
from  his  responsibility  to  the  legatees  of 
said  estate."  It  is  plain,  therefore,  from 
the  petition  and  decree,  that  the  object  of 
the  one  and  the  effect  of  the  other  was  a 
rehearing  and  rescission  of  the  order  of  9th 
June,  1863.  It  is  equally  plain  that  said 
order  was  erroneous  and  ought  to  have  been 
set  aside.  It  was  entered  on  a  petition  ex 
parte  in  its  character,  and  without  notice 
to  the  parties  interested.  It  was  confessedly 
and  on  its  face  entered  on  a  petition  filed 
under  the   act   of  March  5th,  1863 ;  and  the 


court,  in  the  absence  of  the  real  facts,  might 
well  presume  that  the  funds  which  the  ex- 
ecutor asked  leave  to  invest  were  such  as 
the  act  authorized  to  be  invested  in  Confed- 
erate bonds ;  that  is,  that  they  were  received 
in  the  due  exercise  of  his  trust,  and  that 
he  was  unable  to  pay  over  to  the  parties 
entitled.  It  is  inconceivable  to  suppose 
that  such  an  order  ever  would  have  been 
entered  if  it  had  been  known  to  the  court 
that  the  Confederate  money  which  the  exec- 
utor proposed  to  invest  represented  a  fund 
which  he  had  received  in  gold  nearly  five 
years  before. 

We  would  not  do  the  slightest  injustice  to 

the  executor,  and   therefore   will  not  fail  to 

notice  any  ground   upon  which  he  rests  his 

defence.     In  his   answer,  he  says  **that  the 

amounts  which  he  could  not  pay  over 

424  *were   invested   by   him  according  to 
his   best   judgment   and  discretion  in 

the  management  of  his  trust,  and  the  inter- 
est collected  and  paid  over  to  the  parties 
entitled  or  to  their  use  when  they  could  not 
themselves  receive  the  same ;  that  the  war 
coming  on,  these  investments  became,  be- 
yond the  control  of  respondent,  converted 
into  Confederate  money;  and  on  the  9th 
day  of  June  1863,  respondent  being  unable 
to  pay  over  or  loan  out  the  money  thus  in 
his  hands,  filed  his  petition  in  this  cause, 
asking  the  then  judge  of  this  court  for  leave, 
under  the  provisions  of  the  act  of  assembly 
passed  March  5th,  1863,  to  invest  the  funds 
in  the  bonds  of  the  Confederate  States  of 
America. 

The  executor  does  not  inform  the  court, 
though  required  to  do  so  by  its  order,  in 
what  manner  he  invested  the  funds  in  his 
hands,  which  he  declares  in  his  answer 
**were  invested  by  him  according  to  his  best 
judgment  and  discretion  in  the  management 
of  his  trust;*'  nor  does  he  offer  any  expla- 
nation of  how  ** these  investments  became, 
beyond  his  control,  converted  into  Confed- 
erate money. ' '  One  of  two  things  is  cer- 
tainly true ;  and  in  either  event  the  executor 
is  equally  responsible.  He  either  retained 
the  money  in  his  own  hands,  paying  inter- 
est to  the  parties  entitled,  and  regarded  it 
as  an  investment  in  his  hands  for  them ;  or 
he  loaned  it  out  upon  securities  of  some 
sort.  If  he  retained  it,  he  became  the 
debtor  of  the  legatees ;  and  having  received 
gold,  cannot  discharge  his  debt  in  a  depre- 
ciated currency.  If  he  loaned  it  out  he  had 
no  right  to  receive  it  in  Confederate  cur- 
rency, depreciated  in  June  1863  to  one-tenth 
of  its  face  value.  And  if  he  changed  the 
investment  he  had  made,  and  suffered  safe 
and  solvent  securities  to  become  **  con  verted 
into  Confederate  money,"  he  committed  a 
devastavit,  for  which  the  law  will  hold 

425  him   responsible.     *This  has  been  ex- 
pressly decided  by  this  court,  not  only 

in  the  case  of  Campbell's  ex'ors  v.  Camp- 
bell's ex*or,  22  Gratt.  649,  above  referred 
to ;  but  in  a  number  of  cases  where  appeals 
have  been  refused,  where  the  record  and 
petition  presented  this  precise  question.  In 
any  and  every  view  we  can  take  of  the  case, 
the  loss  consequent  upon  the  investment  in 
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Confederate  bonds  must  fall,  not  on  the 
leg-atees,  but  on  the  executor,  who  caused 
this  loss  by  failing  to  do  that  which  both 
the  law  and  the  will  of  his  testator  required 
at  his  hands. 

In  coming  to  this  conclusion,  we  do  not 
mean  in  any  manner  to  impute  to  the  exec- 
utor any  fraudulent  purpose  or  misconduct. 
His  high  character  and  standing,  well 
known  to  this  court,  as  well  as  his  conduct 
since  the  loss  occurred,  in  seeking  to  repair 
it,  and  taking  upon  himself  a  part  of  its 
burden,  all  repel  any  such  idea. 

We  mean  only,  without  reference  to  the 
motives  or  conduct  of  parties,  to  fix  the  re- 
sponsibility where  the  law  places  it,  and  to 
lay  the  burthen  of  the  loss  upon  him  who 
caused  it. 

There  is  one  other  assignment  of  error 
which  must  be  mentioned  briefly;  and  that 
is,  that  there  is  error  in  the  decree  in  ap- 
pointing a  trustee  to  receive  that  portion 
which  was  due  from  the  executor  to  James 
Crickard  and  his  children.  It  is  objected, 
that  inasmuch  as  the  will  appointed  the 
executor  trustee  for  these  legatees,  the  court 
had  no  power  to  remove  him  and  appoint 
another.  The  record  shows  that  seven  if 
not  ail  of  the  parties  interested,  filed  a  pe- 
tition to  the  court  asking  that  Robert  6. 
Bickle  might  be  appointed  a  trustee  to  take 
charge  of  and  manage  for  them  the  trust 
fund  created  for  their  benefit   by   the  sixth 

clause  of  Peter  Crickard's  will.  The 
426      court  *below    granted    the    prayer   of 

their  petition  and  appointed  the  party 
whom  they  nominated  as  their  trustee,  re- 
quiring of  him  bond  and  security  for  'he 
faithful  discharge  of  his  duties. 

The  court  is  of  opinion  that  there  is  no 
error  in  this  order.  A  court  of  chancery 
having  trust  funds  under  its  control,  may 
make  such  orders  as  may  in  its  opinion  be 
necessary  for  its  safety  and  proper  admin- 
istration. The  manner  of  doing  this  must 
be  left  in  a  great  degree  to  the  discretion 
of  the  court  having  charge  of  the  fund.  If 
the  parties  interested  desire  the  appointment 
of  another  trustee,  and  the  court  thinks  it 
necessary  to  a  proper  management  of  the 
trust  fund,  this  court  will  not  interfere,  al- 
though it  might  think  such  an  order  unnec- 
essary. It  must  be  left  to  the  discretion  of 
the  court  of  chancery  having  control  of  the 
fund  and  chp.rged  with  its  safety  and  proper 
administration. 

It  may  be  observed,  too,  that  the  will  did 
not  in  terms  appoint  Bell  the  trustee;  but 
simply  directed  him  as  executor  to  carry 
out  the  provisions  of  the  will  in  making  the 
investment  for  James  Crickard  and  his  chil- 
dren. So  that  in  point  of  fact  there  was 
no  removal  of  the  trustee  and  appointment 
of  another. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  Circuit 
court  of  Augusta,  and  that  the  same  be 
affirmed. 

Decree  afiirmed. 


427  *Kemper  v.  Ewing  &  als. 
September  Term,  1874.  Staunton. 

Absent  Staples,  J. 

Joint  Tenancy— 3«le  by  Some  of  the  Joint  Owner*  with- 
out the  Concurrence  of  the  Others.— W,  and   bis 

sisters  E,  R  and  M,  were  tbe  Joint  owners  of  a  tract 
of  land.  In  1868.  E  and  R,  without  authority  from 
W  and  M,  but  bellevlnfir  that  they  would  concur, 
sold  the  whole  tract  to  K  for  $80,000  cash.  On  the 
1st  of  April,  1868.  a  writing  ander  seal  was  prepared, 
stating-  the  contract,  and  drawn  to  be  sieued  by  the 
four  owners.  E  and  R  and  K  then  signed  it,  and 
on  that  day  and  the  next  K  paid  to  G  and  R 
t2&,5a0.88.  Before  the  WTltinir  was  sismed,  E  wrote 
to  W,  stating-  what  they  proposed  to  do,  and  W 
replied,  that  he  would  sell  his  interest  to  K  for 
87,500;  K  to  give  his  bonds  for  one-half  on  demand, 
and  the  balance  in  one  and  two  years,  all  secured 
by  a  Hen  on  the  land.  This  letter  was  shown  to  K, 
who  proposed  to  pay  11,000  cash,  and  give  his  bonds 
for  the  balance  of  the  purchase  money.  E  objected, 
that  this  would  not  be  satisfactory  to  W,  but  R 
agreed  to  it  and  Kpaid  her  the  ll.OOO,  and  executed 
his  bonds  to  W,  which  he  delivered  to  R,  and  R 
handed  to  the  wife  of  W  the  11,000,  and  K  was  then 
put  in  possession  of  the  land  by  E  and  R,  and  con- 
tinued to  hold  it.  In  June  W  returned  home  on 
sick  leave,  and  In  a  brief  interview  with  K  he  said, 
you  have  executed  your  bonds  for  the  balance  of 
the  purchase  money,  and  K  said  he  had,  and  would 
like  him  to  go  to  Mr.  C's  and  sign  the  contract: 
which  W  did.  At  this  time  W  says  in  his  evidence, 
he  had  not  seen  the  bonds,  and  did  not  know  that 
K  had  paid  the  ll,00a  M  did  not  sign  the  paper, 
but  refused  to  concur  in  the  sale,  though  K  says  he 
did  not  know  until  she  filed  her  answer  in  his  suit 
that  she  refused.  In  1868  K  filed  his  bill  airainst  W, 
E,  R  and  M,  to  enforce  the  contract.    Hkld: 

I.  Same— Same  ^  Validity.— The  arrangement  be- 
tween R  and  K,  as  to  the  interest  of  W,  not  hav- 
ing been  authorized  by  him,  he  was  not  bound 
by  It. 

a.  Sane— Same— Ratification.— But  W  having  after 

his  interview  with  K  signed  the  contract,  K  had 

a  right  to  suppose  that  W  knew  what  had 

428  been  done,  *and  it  was  W*s  negligence  if  he 
did  not  know,  and  he  is  therefore  bound  to 

carry  out  the  contract. 

3.  Same— Same— Non-Acquiescence.— M  not  having 
signed  the  contract  or  ever  agreed  to  the  sale, 
she  is  not  bound. 

4.  Same— Same— RIghta  of  Purchaser.— E  and  R  are 

bound,  and  it  is  the  privilege  of  K  to  take  the 
three-fourths  of  the  land,  or  to  give  it  up  and 
receive  back  the  purchase  money  he  has  paid. 

5.  Same— Same— 5ame.—K  electing  to  take  the  land, 
he  must  pay  to  W  the  scaled  value  of  the  bonds 
at  the  date  of  the  contract  with  interest  from 
that  date. 

6.  Seme— Same— Rights  of  the  Non-Contracting  Own- 
ers.—M  is  entitled  to  renton  her  one-fourth,  only 
from  the  filing  of  the  bill,  with  interest 

7.  Seme— Same— Rights  of  the  Contracting  Owners.— 

E  and  R  having  received  the  money  for  M*s  part 
of  the  land,  expecting  she  would  concur  in  the 
sale,  and  K  not  having  relinquished  his  claim  to 
enforce  the  contract  against  M.  E  and  R  could 
not  pay  it  to  M,  who  refused  to  concur  in  the  sale, 
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nor  return  It  to  K,  who  had  not  relinquished  his 
riffht  as  arainst  her;  and  the  money  not  having 
been  used  by  £  and  R.  but  invested  In  Confeder- 
ate bonds,  which  perished  in  their  possession, 
they  win  not  be  required  to  pay  it  to  K. 

William  D.  Ewing-,  Rebecca  D.  Ewing, 
Elizabeth  A.  Ewing  and  Mary  A.  Ewing 
were  the  owners  of  a  tract  of  land  of  four 
hundred  acres,  in  the  county  of  Augusta, 
called  Riverton ;  each  owning  one  undivided 
fourth  part  thereof. 

Previous  to  the  1st  of  April  1863  Rebecca 
D.  Ewing  and  Elizabeth  A.  Ewing  con- 
tracted to  sell  the  whole  of  said  tract  of 
land  to  B.  F.  Kemper  for  $30,000  cash. 
They  did  not  profess  to  have  authority  from 
William  D.  Ewing  or  Mary  A.  Ewitig,  but 
supposed  they  would  concur  in  the  sale. 
An  agreement,  under  seal,  dated  April  1st, 
1863,  was  prepared,  purporting  to  be  made 
by  the  four,  by  which  they  sold  the  land  to 
Kemper;  and  this  was  executed  by  the  two 
and  Kemper ;  and  on  the  same  day  Kemper 
paid  $10,500  of  the   purchase  money, 

429  for  which   Rebecca  D.  *Ewing  gave 
him    her   receipt.     And   on   the  next 

day  he  paid  $15,009.33,  and  received  another 
receipt  for  the  amount  from  Rebecca  D. 
Ewing. 

After  the  agreement  was  made,  and  be- 
fore the  execution  of  the  writing,  Elizabeth 
A.  Ewing  wrote  to  her  brother,  who  was  a 
surgeon  in  the  Confederate  service  and 
stationed  at  a  hospital  at  Lynchburg,  stat- 
ing what  she  and  her  sister  had  done ;  and 
she  received  from  him  a  reply  dated  March 
28th,  1863,  in  which  he  said,  **Mr.  Kemper 
can  have  my  share  in  the  Riverton  farm  for 
$7,500  in  his  individual  bonds,  secured  by 
lien  on  the  land,  one-half  bearing  interest 
from  day  of  sale,  the  balance  in  two  pay- 
ments (equal  annual)." 

This  letter  was  received  after  the  writ- 
ing aforesaid  was  executed ;  and  upon  its 
being  shown  to  Mr.  Kemper,  he  remarked 
that  he  had  a  thousand  dollars  with  him, 
and  if  they  would  receive  that,  he  would 
execute  his  bonds  for  the  balance.  To  this 
Elizabeth  A.  Ewing  objected,  saying  her 
brother  would  be  dissatisfied  with  it;  but 
Rebecca  D.  Ewing  agreed  to  take  the 
$1,000,  which  Kemper  paid  to  her,  and  exe- 
cuted his  three  bonds  for  the  balance,  pay- 
able to  William  D.  Ewing,  one  for  $1,745.33, 
and  two  each  for  $772.66,  payable  in  one 
and  two  years. 

William  D.  Ewing  returned  home  on  sick 
leave  in  June  1863 ;  and  after  a  brief  inter- 
view with  Kemper,  he  signed  the  agree- 
ment. Mary  A.  Ewing  refused  to  concur 
in  the  sale,  and  did  not  sign  the  agreement ; 
though  of  this  refusal  Kemper  avers  he  had 
no  knowledge  until  her  answer  was  filed  in 
this  case.  The  facts  and  the  evidence  are 
sufficiently  stated  by  Judge  Anderson  in  his 
opinion. 

In  September  1868,   Kemi>er   filed  his  bill 
in  the  Circuit  court  of  Augusta  county, 

430  against  William   D.  *Ewing   and  the 
three  Misses  Ewing,  to  enforce  a  spe- 
cific execution  of  the  contract ;  and  the  de- 


fendants having  answered,  the  (iause  came 
on  to  be  finally  heard  on  the  18th  of  June 
1873,  when  the  court  decreed  in  favor  of 
Kemper  for  three-fourths  of  the  land,  being 
the  shares  of  William  D.,  Rebecca  D.  and 
Elizabeth  A.  Ewing;  and  commissioners 
were  appointed  to  divide  it;  against  the 
plaintiff,  in  favor  of  Mary  A.  Ewing  for 
rents  of  her  one-fourth  from  the  1st  of  July 
1864;  and  in  favor  of  William  D.  Ewing 
for  $2,745.55,  with  interest  on  a  part  of  it, 
being  the  value  of  the  bonds  executed  to 
him  by  the  plaintiff;  and  against  Rebecca 
D.  Ewing  and  Elizabeth  A.  Ewing  for 
$1,231.59,  with  interest  on  $79.57  from  June 
1st,  1872,  the  value  of  the  Confederate 
currency  received  by  them  in  excess  of  the 
three-fourths  of  the  land  sold.  From  this 
decree  Kemper  obtained  an  appeal  to  this 
court. 

D.  S.  Young  and  William  J.  Robertson, 
for  the  appellant. 

G.  M.  Cochran,  for  the  appellees. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

This  is  a  bill  in  equity  to  enforce  the 
specific  performance  of  a  contract  for  )he 
sale  of  land.  The  plaintiff  alleges  in  his 
bill  that  he  entered  into  the  contract  on  the 
1st  day  of  April  1863  with  William  D.  Ewing, 
Rebecca  Ewing,  Elizabeth  and  Mary  A. 
Ewing,  for  the  purchase  of  their  tract  of 
four  hundred  acres  of  land  situate  in  the 
county  of  Augusta.  This  contract,  which 
is  exhibited  with  the  bill,  is  signed  and 
sealed  by  only  three  of  the  vendors  above 
named. 

Mary  A.  Ewing  in  her  answer  avers 
431  that  the  contract  *was  not  signed  by 
her,  or  by  any  one  professing  to  act 
for  her,  and  is  therefore  not  in  any  manner 
her  contract.  She  denies  that  she  made 
said  contract,  or  authorized  any  one  to  make 
it  for  her,  and* declines  to  perform  it,  or  to 
allow  any  one  to  perform  it  for  her.  The 
statute  requires  contracts  for  the  sale  of 
land  not  only  to  be  in  writing,  but  to  be 
signed  by  the  party  to  be  charged  therewith, 
or  by  some  one  thereunto  lawfully  author- 
ized. In  this  case  the  contract  is  not  signed 
by  the  party  sought  to  be  charged,  nor  by 
any  person  for  her,  whether  lawfully  au- 
thorized or  not. 

But  in  the  argument  it  was  urged  with 
great  ingenuity  and  ability,  that  though 
she  is  not  bound  by  the  written -con  tract, 
there  is  evidence  of  a  parol  contract  between 
her  and  the  appellant  through  her  agents, 
under  which  contract  he  paid  the  purchase 
money,  and  was  let  into  the  possession, 
which  he  has  held  ever  since  the  1st  of  July 
1863,  with  the  knowledge  and  acquiescence 
of  the  said  Mary,  until  the  filing  of  her 
answer  in  this  cause  on  the  15th  of  June 
1870 ;  and  that  such  part  performance  takes 
the  case  out  of  the  Statute  of  Frauds. 

The  bill  does  not  allege  such  a  parol 
agreement.  It  sets  out  the  written  contract, 
and  relies  upon    that   as   binding   upon  the 
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said  Mary,  upon  the  ground  of  her  acquies- 
cence, and  that  she  is  bound  by  the  act  of 
her  joint  tenants.  Her  answer  is  fully  re- 
sponsive to,  and  positively  denies  the  al- 
legations in  the  bill.  And  she  being  en- 
titled to  one  undivided  fourth  part  of  the 
tract  of  land,  the  court  is  of  opinion  that 
she  could  not  be  divested  thereof  without 
her  consent,  not  even  by  the  act  of  her  co- 
parceners. But  is  there  proof  of  such  a 
parol  agreement  on  the  part  of  Mary  A. 
Kwing,  as  it  alleged  in  argument? 

The  appellant  testi^es  that  he  made 

432  the  contract  *with  Rebecca  and  Eliz- 
abeth   Ewing;  that    neither    William 

nor  Mary  were  present  when  the  contract 
was  made,  written  and  signed  by«the  said 
Rebecca  and  Elizabeth ;  but  that  they  re- 
presented that  they  were  authorized  to  sell 
the  shares  of  William  and  Mary  Ewing,  and 
that  they  did  sell  to  him  the  entire  farm. 

Elizabeth  Ewing  testifies  that  she  did  not 
positively  undertake  to  sell  the  interests  of 
William  and  Mary  Ewing.  She  supposed 
that  her  brother  and  sister  would  be  willing 
to  accede  to  whatever  they  did  under  the 
circumstances,  as  they  were  very  much  an- 
noyed, and  very  unpleasantly^  situated,  and 
probably  so  represented  to  the  api>ellant. 
But  she  says  she  referred  the  appellant  to 
her  sister,  who  was  in  Rockingham,  and 
wrote  to  her  brother,  who  was  then  acting 
as  surgeon  in  the  Confederate  service  in 
the  Way  Hospital  at  Lynchburg.  And  the 
proof  is,  that  she  placed  his  letter  in  reply 
in  the  hands  of  the  appellant  a  few  days 
after  the  contract  was  signed,  and  before 
its  execution  was  completed.  She  says  she 
had  no  positive  written  or  verbal  authority 
to  receive  money  for  either  her  brother  or 
sister  Mary,  and  received  it  at  her  own 
risk.  Her  testimony  is  strongly  corrobo- 
rated by  the  written  contract,  in  which  they 
only  undertook  to  act  for  themselves,  as 
they  did  not  sign  it  for  the  absent,  which 
seems  to  imply  that  they  had  no  authority 
to  do  so. 

But  if  they  represented  that  they  had  au- 
thority to  sell  their  absent  brother  and 
sister's  interests,  and  had  no  such  author- 
ity, it  could  not  bind  them.  Mary  Ewing 
positively  denies  that  she  made  the  contract 
alleged  in  the  bill,  or  authorized  any  one  to 
make  it  for  her,  and  refers  to  the  paper 
itself,  as  showing  that  it  was  prepared  upon 
the  idea  that  she  had  a  right  to  act  for  her- 
self and  would  act  for  herself.     Eliz- 

433  abeth  *says  that  Mary  objected  to  the 
contract    the    first    time   she  saw  her 

after  it  was  written,  which  was  a  consider- 
able time ;  but  she  heard  that  she  had  ob- 
jected to  it  all  the  while.  Daniel  B.  Ewing 
testifies  that  Mary,  as  far  as  he  knew,  never 
did  consent  to  the  sale,  but  that  she  has 
persistently  and  constantly,  at  all  times, 
refused  to  ratify  the  transaction.  The  onus 
of  proving  the  authority  rests  upon  the  ap- 
pellant. The  record  is  barren  of  any  such 
proof.  But  it  is  contended  that  there  was 
an  acquiescence  on  the  part  of  Mary  from 
which  the  authority  of  her  sisters  to  sell 
her   interest  may  be  inferred.     The  proof 


does  not  show  acquiescence,  but  persistent 
and  constant  refusal,  at  all  times,  to  ratify 
the  contract.  But  she  did  not  notify  the 
appellant  of  her  non -acquiescence.  The 
paper  was  not  signed  by  her,  which  he 
knew ;  what  further  notice  did  he  need?  He 
alleges  in  his  bill,  that  during  the  further 
continuance  of  the  Confederate  government 
matters  stood  as  they  were ;  the  parties  not 
calling  for  any  further  payments,  but  rather 
avoiding  the  receipt  of  any  more  money ; 
and  that  soon  after  the  break  down  of  the 
Confederate  government,  he  learned,  to  his 
surprise,  that  they  did  not  intend,  if  the3' 
could  avoid  it,  to  execute  their  contract. 
And  in  his  first  deposition  he  testifies  that 
he  had  information,  several  months  after 
the  downfall  of  the  Confederate  govern- 
ment, that  they  did  not  intend  to  comply 
with  the  contract.  And  yet  it  is  alleged, 
that  he  was  not  informed  that  Mary  Ewing 
would  not  confirm  the  contract  until  after 
the  filing  of  her  answer;  which  was  not 
until  the  15th  of  June  1870.  He  knew,  two 
or  three  months  after  the  contract  was  writ- 
ten, that  she  had  not  signed  it ;  and  he  be- 
lieved the  contract  was  not  complete  without 
her  signature.     It  is   strange  that  after  the 

close  of  the  war,  when  he  was  informed 
434      that  *the    parties   did    not    intend  to 

comply  with  their  contract,  he  had  not 
enquired  whether  Mary  Ewing  had  signed 
it,  if  he  had  not  known  that  she  repudiated 
it. 

Mary  Ewing  does  not  seem  to  have  made 
any  concealment  of  her  determination  not 
to  unite  in  the  contract;  and  if  he  wished 
more  explicit  information  as  to  what  her 
determination  was,  it  was  his  place  to  in- 
quire. If  he  considered  himself  entitled  to 
her  signature,  and  that  it  was  important 
that  he  should  have  it,  he  should  have  called 
on  her  to  sign  it,  after  he  knew  she  had  not 
signed  it.  She  had  never  had  any  commu- 
nication with  him  on  the  subject  of  a  sale, 
and  had  never  authorized  any  one  to  enter 
into  a  contract  with  him  for  the  sale  of  her 
interest:  and  no  such  contract  had  been 
made  for  her,  although  a  paper  had  been 
drawn  for  her  to  sign,  if  she  was  willing  to 
do  so,  and  thereby  to  become  a  party  to  the 
contract ;  which  she  did  not  sign.  She  may 
well  have  considered  that  her  not  signing  it 
was  sufficient  notice  to  him  that  she  was 
unwilling  to  unite  in  the  contract.  It  did 
not  devolve  upon  her  to  look  him  up  to  give 
him  further  notice  of  her  determination; 
and  he  had  no  right  to  presume  her  ratifi- 
cation, because  she  had  not  done  so.  The 
court  is  of  opinion  that  there  is  no  sufficient 
proof  of  a  parol  authority  to  Rebecca  and 
Elizabeth  Ewing  from  their  sister  Mary  to 
bind  her  by  any  contract  of  sale  they  may 
have  made  with  the  appellant,  or  indeed  to 
show  that  they  made  a  contract  of  sale  on 
her  behalf.  And  if  there  was  no  contract 
on  her  part,  there  could  have  been  no  part 
performance  for  her.  Her  sisters  admit 
that  they  had  no  authority  from  her  to  re- 
ceive the  purchase  money,  and  she  denies 
that  she  had  anything  to  do  with  placing 
the  appellant  in   possession,    who,  in  fact^ 
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testifies  that  he  got  possession  from  Rebecca 
and  Elizabeth. 

435  *The    allegation    of   the    bill,    that 
William  D.    Ewing   entered   into    the 

contract  on  the  1st  of  April  1863,  is  not  sus- 
tained by  the  proof.  He  was  not  present. 
And  it  appears  from  the  evidence  in  the 
record,  that  Rebecca  and  Elizabeth  Ewing, 
at  the  date  of  the  contract,  had  no  authority 
to  sell  his  interest.  The  contract,  signed 
by  Rebecca  and  Elizabeth  for  themselves 
respectively,  does  not  import  an  authority 
to  them  from  their  brother.  One  of  them, 
Elizabeth,  after  negotiation  had  commenced 
with  the  appellant,  wrote  to  him  to  know 
whether  he  would  unite  in  the  sale.  This 
cotemporaneous  act  is  confirmatory  of  what 
the  written  contract  imports,  and  of  the 
positive  testimony  of  both  Elizabeth  and 
Rebecca,  that  at  the  time  that  contract  was 
written  and  signed  by  them  they  had  no 
authority  to  sell  his  interest  in  the  land. 
This  conclusion  is  put  beyond  all  question 
by  the  letter  itself,  which  they  received  in 
reply.  It  is  in  these  words:  **Mr.  Kemper 
can  have  my  share  in  the  Riverton  farm 
for  $7,500,  in  his  individual  bonds,  secured 
by  lien  on  the  land,  one-half  bearing  inter- 
est from  day  of  sale,  the  balance  in  two 
payments  (equal  annual). "  This  letter  was 
not  received  until  after  the  contract  had 
been  written,  signed  and  sealed  by  the  two 
sisters,  and  by  Mr.  Kemper,  and  most  of 
the  purchase  money  had  been  paid.  The 
price  agreed  upon  was  $30,000  cash;  and  on 
the  same  day  that  the  contract  was  signed 
as  aforesaid,  Mr.  Kemper  paid  $10,500,  and 
the  next  day,  the  2d  of  April,  he  paid 
$15,009.33,  as  appears  from  the  receipts 
signed  by  Rebecca  D.  Ewing.  These  pay- 
ments were  made  in  Confederate  money. 
On  the  7th  of  April  he  paid  $1,000  in  Con- 
federate money,  and  gave  his  bonds  for 
$3,490.67  in  full  of  the  Riverton  farm;  that 
is,  one  for  $1,745.33  on  demand,  being  one- 
half,  and  two  others,  one  for  $872.66% 

436  in  twelve  *months,  and  the    other  for 
$872.66  in  two  years  from  the  date  of 

the  contract.  The  bonds  are  payable  to 
William  D.  Ewing.  This  '  last  payment 
was  made,  and  bonds  executed  after 
William  D.  Ewing' s  letter  was  received 
and  placed  in  the  appellant's  hands  and 
read  by  him.  It  is  true,  the  appellant 
says  that  he  does  not  remember  to  have  read 
the  letter ;  but  both  Rebecca  and  Elizabeth 
Ewing  testify  that  it  was  placed  in  his 
hands  to  read,  and  that  he  opened  it,  and 
Elizabeth  says  he  read  it,  and  after  medi- 
tating a  while  said  it  was  more  than  he 
could  give;  and  then  after  a  while  said:  ''I 
will  tell  you  what  I  will  do,  I  have  a  thou- 
sand dollars  with  me,  and  if  you  will  take 
that,  I  will  execute  my  bonds  for  the  bal- 
ance. ' '  She  says  her  sister  Rebecca  refused 
to  touch  it,  because  she  knew  her  brother 
would  be  dissatisfied.  *'I  consented  to  take 
the  thousand  dollars  myself."  She  says 
Mr.  Kemper  then  wrote  the  bonds,  signed 
them,  and  handed  them  to  her.  ^*My  sister 
did  not  look  at  them  at  all,  and  I  did  not 
have   legal   knowledge    to   know    anything 


about  their  nature."  Rebecca  testifies, 
**that  when  Mr.  Kemper  came,  I  saw  my 
sister  place  the  said  letter  in  his  hands." 
He  seemed  to  read  it,  then  remarked,  **I 
have  one  thousand  dollars  with  me,  if  you 
will  receive  that  I  will  execute  my  bonds  for 
the  balance."  I  remarked  that  I  would  not 
do  it,  for  when  my  brother  hears  his  re- 
quirements were  not  complied  with  he  will 
be  very  much  dissatisfied.  *^My  sister  said 
she  would  be  responsible  for  the  thousand 
dollars,  and  received  it.  The  bonds  were 
then  prepared,  signed  and  handed  over." 
Her  testimony  supports  the  testimony  of 
Elizabeth;  and  both  are  corroborated  by 
the  fact  that  the  written  contract  was 
changedr,  which  required  the  whole  $30,000 
should  be  paid  in  cash,  and  the  appel- 

437  lant  paid  only  $1,000  in  *Confederate 
money  of  the  balance  due,  and  exe- 
cuted his  bonds  for  the  residue  in  exact 
compliance  with  the  requirements  of  Dr. 
Ewing* s  letter  to  that  extent.  He  made 
the  bonds  payable  to  him.  We  think  these 
facts  tend  strongly  to  show  that  he  had  read 
the  letter,  and  to  confirm  the  positive  testi- 
mony of  Rebecca  and  Elizabeth  Ewing. 
The  positive  testimony  of  two  unimpeached 
witnesses  must  outweigh  the  negative  tes- 
timony of  one  witness,  however  respectable, 
that  he  don't  recollect,  especially  when  the 
positive  testimony  is  concurrent  with  the 
facts  and  circumstances  of  the  case.  The 
positive  testimony  of  the  two  witnesses  in 
this  case  is  also  against  their  own  interest. 
We  are  therefore  obliged  to  conclude  that 
appellant  made  the  payment  of  $1,000,  and 
executed  his  bonds  payable  to  William  D. 
Ewing,  knowing  that  it  was  contrary  to 
the  instructions  he  had  given  to  his  sisters, 
and  not  in  accordance  with  the  terms  upon 
which  he  was  willing  to  sell  his  interest; 
and  if  the  case  rested  here,  we  could  not 
hesitate  to  refuse  the  enforcement  of  the 
contract  against  William  D.  Ewing. 

But  it  is  asserted  that  he  afterwards  rati- 
fied what  had  been  done  and  signed  the 
contract.  That  he  signed  it  is  not  disputed. 
But  he  alleges  in  his  answer  that  he  signed 
it  under  the  impression  and  with  the  belief 
that  the  terms  he  prescribed  had  been  com- 
plied with.  And  that  he  never  received,  or 
saw  or  got  the  benefit  of  any  Confederate 
or  other  money  paid  by  the  complainant, 
or  authorized  any  one  to  receive  it  for  him. 
In  his  deposition,  taken  and  filed  October 
29,  1872,  he  testifies  to  the  allegations  thus 
made  in  his  answer ;  and,  unless  invalidated, 
fully  sustains  the  allegations.  But  it  is 
attempted  to  invalidate  it  by  showing  that 
it  is  contradicted  and  disproved  by  himself 
in  a  subsequent  deposition  which  he  gxive 
in  the  cause  a  few  months  afterwards. 

438  *The  contradiction  is  alleged  to  be 
in    his    answer   to  this  question :  '^In 

a  former  deposition  by  you  in  this  cause, 
you  stated,  and  in  your  answer  you  also 
said,  that  you  had  received  no  part  of  the 
money  paid  by  Mr.  Kemper,  on  account  of 
the  land  in  controversy.  Your  sister,  Miss 
Elizabeth  A.  Ewing,  has  testified  to-day 
that   she   paid   over  to  your  wife  $1,000  of 
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Confederate  money,  received  of  Mr.  Kemper 
while  you  were  absent  in  the  army.  Please 
say  when  you  first  heard  of  that  thousand 
dollars?'  * 
He  answers:  ^'I  never  heard  of  it  until 
after  the  war ;  I  never  saw  the  bonds  of  Mr. 
Kemper  until  after  the  war.  I  was  under 
the  impression  from  what  I  had  heard,  that 
I  had  Mr.  Kemper's  bonds   for  $4,000,"  Ac. 

On  the  1st  and  2d  of  April  the  appellant 
had  paid  $25,509.33,  of  the  $30,000  he  was  to 
jg'ive  for  the  land,  leaving  a  balance  of 
$4,490.67 ;  and  the  subject  of  three  deposi- 
tions which  had  been  given  just  before 
Bwing's  said  deposition  was  taken  was 
chiefly  in  relation  to  that  balance;  how  it 
was  settled,  &c.  Elizabeth  Ewing  has  just 
deposed — the  same  day — that  Mr.  Kemper 
handed  to  her  $1,000  of  it  in  Confederate 
money  and  his  bonds  for  $3,490.67,  amount- 
ing together  to  $4,490.67,  the  balance  due 
for  the  Riverton  farm ;  which  she  immedi- 
ately handed  to  the  wife  of  her  brother. 
And  it  was  now  the  point  of  inquiry,  was 
not  Ewing  aware  of  this  payment  to  his 
wife?  His  answer  is  that  he  was  under  the 
impression  he  had  Mr.  Kemper's  bonds  for 
the  whole  amount  which  he  designated 
$4,000;  though  the  exact  amount  was 
$4,490.67;  and  adds,  '4t  was  upon  that 
impression  that  I  signed  the  contract.  After 
the  war,  when  I  canie  to  examine  these 
bonds,  for  the  first  time,  being  after  this 
suit  was  brought,  I  discovered  there 
439  were  *only  $3,500  of  bonds."  That 
is  over  the  amount.  There  were  only 
$3,490.67.  It  is  evident  he  mentions  these 
sums  only  for  designation,  not  professing 
to  give  the  exact  amounts. 

He  was  testifying  in  relation  to  the  bal- 
ance, which  was  the  subject  of  previous 
depositions,  for  which  he  said  he  supposed 
he  had  Mr.  Kemper's  bonds;  and  when, 
after  the  war,  he  found  he  had  his  bonds 
for  only  $3,500  ($3,490.67)  he  inquired  where 
the  other  money  was,  and  says,  **for  the 
first  time  I  ascertained  that  my  wife  had 
received  $1,000,  which  I  never  saw."  The 
two  depositions  do  not  point  to  the  same 
thing.  The  first  was  in  relation  to  the  con- 
sideration which  he  received  for  his  interest 
in  the  land,  which  he  was  under  the  im- 
pression and  belief  was  $7,500  in  appel- 
lant's bonds.  The  second  was  in  relation 
to  the  sum  which  was  unpaid  when  the 
bonds  were  executed — whether  $1,000  of  it 
was  paid  in  money,  and  bonds  executed 
only  for  the  balance.  His  answer  is,  sub- 
stantially, that  he  was  not  until  after  the 
war,  and  after  this  suit  was  brought.  He 
was  under  the  impression  that  he  had  the 
appellant's  bonds  for  the  whole  amount  of 
it  and  not  merely  for  $3,490.67.  He  says  he 
expected  to  find  bonds  for  the  whole  of  that 
amount — but  does  not  say  what  he  expected 
for  his  entire  interest  in  the  land ;  that  he 
had  said  in  a  previous  deposition.  The 
subject  of  this  inquiry  did  not  call  for  such 
an  answer. 

There  is  no  contradiction.  He  does  not 
say  that  he  expected  to  find  bonds  for  only 
$4,000   and    no   more.     His     meaning    evi- 


dently is  that  he  expected  to  find  bonds  for 
the  whole  of  this  balance,  which  he  desig- 
nates as  $4,000,  and  not  for  only  a  part  of 
it.  That  was  the  matter  of  inquiry,  whether 
he  knew  that    a   part  of  this  balance 

440  of  $4,490.67,  to  wit,  one  thousand  ♦dol- 
lars,   had   been   paid  in  money.     His 

answer  is  he  did  not  until  after  the  war. 
He  believed  he  had  bonds  for  the  whole  of 
it ;  but  he  does  not  say,  nor  mean  to  say, 
that  was  all  for  which  he  believed  he  had 
appellant's  bonds.  He  had  shortly  before 
said  in  his  answer,  and  testified  in  his  dep- 
osition, that  he  believed  he  had  his  bonds 
for  $7,500.  He  did  not  mean  to  contradict 
that  solemn  asseveration,  twice  made  just 
a  few  months  before,  in  the  same  cause,  and 
we  do  not  think  that  he  has  contradicted  it 
in  this  deposition.  His  attention  was  not 
called  to  the  seeming  discrepancy  and  an 
opportunity  given  him  to  explain.  And  we 
think  it  would  be  harsh  and  unjust  upon 
such  grounds  to  conclude  that  one  of  high 
character  and  respectability,  a  tribute  paid 
by  the  appellant  in  his  bill  to  all  the  appel- 
lees, had  wilfully  and  deliberately  sworn 
falsely. 

The  court  is  therefore  of  opinion  that  the 
most  just  and  reasonable  conclusion  is  that 
William  D.  Ewing  signed  the  contract,  as 
he  alleges  in  his  answer,  and  testifies,  under 
the  impression  and  belief  that  the  appellant 
had  executed  his  bonds  to  him,  according 
to  the  terms  he  required  in  his  letter  of  in- 
structions to  his  sisters. 

But  conceding  that  he  signed  the  contract 
under  a  mistake,  as  he  alleges,  is  it  equita- 
ble that  he  should  rely  upon  it  under  the 
circumstances  of  this  case?  He  signed  the 
contract,  and  thereby  ratified  the  act  of  his 
sisters,  who  were  acting  for  him,  when 
they  accepted  the  execution  of  the  contract 
for  his  benefit,  though  not  in  strict  com- 
pliance with  the  terms  of  his  instructions. 
Undoubtedly  the  appellant  regarded  it  as  a 
complete  ratification,  and,  so  regarding  it, 
he  acted  upon  it.  Relying  upon  this  ratifi- 
cation by  Ewing,  he  was  induced  to  abide 
the  contract,  although  it  had  not  been  signed 
by  Mary;  removed  to   the   farm;  was 

441  put  *in    full    possession    by    Rebecca 
and    Elizabeth,    doubtless    with    the 

knowledge  and  consent  of  their  brother, 
and  has  continued  in  the  possession  to  this 
day.  He  did  not  take  possession  until  after 
the  contract  was  signed  by  Ewing.  It  may 
be  fairly  presumed  that  it  was  the  turning 
point  with  him.  If  the  contract  had  not 
been  signed  by  Ewing,  he  had  an  election 
to  hold  on  to  the  contract  for  so  much  of 
the  land  as  he  could  get,  or  to  surrender  it, 
as  he  could  not  get  all  that  was  contemplated 
by  his  contract,  get  back  his  money,  and 
make  another  investment  of  it.  By  this  act 
of  Ewing  he  was  induced  to  take  possession, 
which  shows  an  election  to  abide  the  con- 
tract, and  thus  surrender  his  right  to  recall 
the  money  he  had  paid  for  it,  and  lost  the 
opportunity  of  making  other  advantageous 
investments;  and  was  most  probably  in- 
duced to  believe  that  as  he  had  signed  the 
contract,  Mary,  his   sister,   would  also  sign 
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it,  and  thus  was  Induced  not  to  recall  the 
money  he  had  paid  for  her  interest.  By 
that  act  of  Ewing,  he  was,  in  a  word,  in- 
duced to  adhere  to  the  contract,  and  not  to 
abandon  it,  and  to  incur  all  the  hopes  he 
may  have  sustained  by  that  choice,  and  to 
foreg'o  all  the  advantages  which  he  might 
have  derived  by  its  early  abandonment. 

But  the  plea  of  f^wing  is,  that  he  signed 
the  contract  under  a  mistake  as  to  the  facts. 
He  does  not  pretend  that  he  was  led  into 
that  mistake  by  the  appellant.  Appellant 
had  reason  to  believe  that  Ewing  was  fully 
informed  as  to  the  facts  when  he  signed  the 
contract.  They  had  but  one  brief  interview, 
after  the  contract  had  been  closed  with 
Kwing's  sisters,  when  he  approached  him 
in  a  way  to  impress  him  with  the  belief 
that  he  had  been  fully  informed  as  to  what 
had  been  done.  **You  have  executed  your 
bonds  for  the  balance  of  the  purchase 

442  money,**    he   said;  appellant  *replied 
he  had,  and  asked    him    to   sign   the 

contract,  which  he  promised  to  do.  There 
is  not  a  single  circumstance  tending  to 
show  that  Ewing  was  misled  or  deceived 
by  appellant,  or  that  the  latter  had  any 
reason  even  to  suspect  that  he  had  not  been 
accurately  informed  as  to  what  had  been 
done.  And  if  Ewing  had  used  ordinary 
diligence  and  precaution,  he  could  easily 
have  known  what  had  been  done,  and  need 
not  have  been  mistaken.  He  had  only  to 
have  inquired  of  his  sisters,  one  of  whom 
was  with  him  at  Winchester,  and  traveled 
with  him  to  his  home  in  Harrisonburg,  and 
they  would  doubtless  have  informed  him  of 
all  that  had  been  done  before  he  signed  the 
contract.  And  the  appellant,  it  is  fair  to 
presume,  believed  that  he  had  been  fully 
and  accurately  informed  by  his  sisters  of 
what  had  been  done,  and  that  his  signing 
the  contract  was  done  with  his  full  consent, 
with  an  understanding  of  all  the  facts,  and 
was  an  unqualified  ratification  of  whatever 
departure  there  had  been,  by  his  sisters 
from  his  instructions  in  accepting  the  terms 
which  he  proposed.  Under  these  circum- 
stances the  court  is  of  opinion  that  it  would 
be  inequitable  to  allow  this  defence  of  Dr. 
Ewing,  and  that  he  is  bound  by  his  solemn 
act  of  signing  and  sealing  the  written  con- 
tract, for  the  sale  of  his  interest  in  the 
Riverton  farm  to  the  appellant. 

How  is  it  with  regard  to  Rebecca  and 
Elizabeth  Ewing? 

They  entered  into  the  contract  for  them- 
selves, with  their  eyes  open.  And  although 
they  did  so  with  the  expectation  that  their 
sister  would  unite  in  it,  we  are  clearly  of 
opinion  that  they  are  bound — although  she 
has  refused  to  execute  it  and  is  not  bound — 
if  the  appellant  chooses  to  hold  them  to  it. 
And  as  the  appellant  entered  into  the 

443  contract   and    paid    his   money  *with 
the  expectation   of   getting  the  whole 

farm,  but  is  disappointed  in  getting  the 
whole,  by  the  refusal  of  Mary  A.  Ewing  to 
sign  the  contract,  he  has  the  option  to  take 
three-fourths  of  the  whole,  or  to  get  back 
his  money  which  he  paid  for  it  at  its  scaled 
value. 


But  as  to  the  money  he  paid  Rebecca  or 
Elizabeth  over  their  and  their  brother's 
shares,  viz :  $7,500,  whether  he  is  entitled 
to  a  decree  against  them  for  that,  is  not  so 
clear.  It  is  a  total  loss,  and  the  question  is 
upon  whom  it  should  fall?  It  was  paid  for 
the  interest  of  Mary  A.  Ewing,  provided, 
of  course,  that  she  united  in  the  contract. 

This  payment  by  the  appellant  before  the 
contract  was  signed  by  her  was  spontaneous 
and  voluntary  on  his  part.  It  does  not  ap- 
pear that  Rebecca  or  Elizabeth  required  it. 
And  they  both  testify,  against  their  own 
interest,  that  they  had  no  authority  from 
her  to  receive  it. 

They  did  not  profess,  in  the  written  con- 
tract of  sale,  to  act  for  her.  The  sale  is 
not  made  by  them  as  agents  for  their  brother 
and  sister,  but  it  purports  to  be  a  sale  made 
by  each  one  in  person  for  himself.  Not 
having  assumed  authority  to  sell  their  sis- 
ter's interest,  they  can  hardly  be  held  to 
have  assumed  authority  from  her  to  receive 
the  money  which  was  paid  for  her  interest. 
The  receipt  is  given  by  Rebecca  in  her  own 
name  for  the  money,  and  not  as  agent.  The 
appellant  in  paying  the  money  to  her  upon 
her  receipt,  reposes  in  her  a  personal  trust, 
that  she  would  properly  apply  it.  Would 
she  have  been  justified  in  paying  the  money 
to  Mary  before  she  signed  the  contract? 
And  was  she  bound  to  have  notified  the  ap- 
pellant of  what  he  was  already  informed, 
that  Mary  had  not  signed  the  contract? 
Mary  had  not  signed  when  the  money 
444  was  paid;  and  was  it  for  *Rebecca  to 
determine  how  long  the  appellant 
should  wait  for  her  signing  before  she 
should  return  the  money  to  him?  She  had 
no  right  to  return  the  money  to  him  as  long 
as  he  held  that  Mary  was  bound  by  the  con- 
tract of  sale,  which  he  holds  to  this  day ; 
and  she  had  no  right  to  pay  the  money  to 
Mary  until  she  had  signed  the  contract, 
without  his  consent  or  direction. 

It  was  incumbent  on  the  appellant  to  call 
on  Mary  to  sign  the  contract  after  he  knew 
that  she  had  not  signed  it.  It  no  where 
appears  that  Rebecca  or  Elizabeth  undertook 
to  get  her  signature  to  it.  Mr.  Daniel 
Ewing  was  going  to  Harrisonburg,  where 
she  lived,  and  as  a  matter  of  favor,  as  much 
to  appellant  at  least  as  to  his  sisters,  agreed 
to  take  the  contract  with  him  to  get  Mary's 
signature,  and  was  instructed  by  appellant 
to  leave  it  with  Mr.  Craig  of  Harrisonburg, 
showing  that  he  claimed  the  right  to  its 
possession.  But  Mr.  Ewing  assumed  no 
obligation  to  have  it  signed;  nor  does  it 
appear  that  the  sisters,  or  either  of  them, 
assumed  such  an  obligation.  If  it  was  nec- 
essary to  have  her  signature  to  it;  it  was 
for  the  appellant  to  obtain  it.  If  she  refused 
to  sign  it,  and  he  did  not  hold  her  bound, 
then  it  was  incumbent  on  him  to  notify 
Rebecca,  that  he  did  not  or  could  not  hold 
Mary  bound  by  the  contract,  and  request 
her  to  return  the  money  to  him  which  he 
had  paid  for  her  interest ;  and  if  she  had 
failed  to  do  so  it  would  have  been  at  her 
risk,  and  would  have  been  her  loss.  It  was 
not   for   Rebecca   to  determine  whether  the 
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appellant  held  Mary  bound  by  the  contract, 
and  until  he  notified  her  that  he  did  not, 
she  was  not  warranted  in  paying  it  back  to 
him.  She  did  not  hold  the  money,  it  is 
true,  as  agent  for  her  sister,  but  she  stood, 
as  it  were,  a  stake- holder  between  the  par- 
ties, awaiting  the  action  of  the  appellant 
(and  he  still  holding  her  sister  bound), 

445  before   any   notice  *from  him  that  he 
did  not   hold    her  bound,  and  request 

made  to  return  the  money  to  him,  it  was 
not  proper  that  she  should  do  so.  She  had 
no  right  to  return  the  money  paid  to  her  for 
Mary's  interest,  while  the  appellant  held 
that  Mary  was  bound  by  the  contract  of 
sale ;  and  indeed  he  made  no  request  of  her 
to  do  so.  The  money  lay  invested  with  her 
own,  awaiting  the  action  of  the  appellant, 
and  perished  without  fault  on  part  of  her- 
self, or  her  sister  Elizabeth.  It  was  invested 
just  as  hundreds  of  our  most  prudent  and 
judicious  citizens  and  the  courts  of  justice 
invested  funds,  and  precisely  as  she  and 
her  sister  Elizabeth  invested  their  own,  and 
was  certainly  as  secure  as  the  Confederate 
treasury  notes  she  received  from  the  appel- 
lant, if  she  had  retained  them.  It  was  not 
their  money ;  and  we  have  held  that  it  was 
not  the  money  of  their  sister  Mary.  It  was 
then  lost — the  money  of  the  appellant ;  and 
we  .think  it  would  be  inequitable  to  throw 
the  loss  upon  Rebecca  and  Elizabeth  Ewing, 
.  or  either  of  them. 

This  case  being  one  of  great  hardship,  in 
whatever  way  decided,  the  court  has  given 
the  most  anxious  consideration  to  the  sub- 
ject, satisfied  that  both  parties  to  the  trans- 
action have  acted  with  perfect  good  faith, 
but  improvidently  and  under  mistake.  We 
regret  that  such  a  loss  should  fall  on  any 
one.  We  can  only  announce  our  conclusions 
as  to  the  responsibilities  of  the  parties  un- 
der the  law.  In  this  case,  we  think  the 
law,  as  we  construe  it,  throws  the  loss  where 
the  hardship  is  less  than  if  it  had  fallen 
upon  Rebecca  and  Elizabeth  Ewing.  Their 
inheritance  in  the  land  is  a  total  loss,  whilst 
appellant  holds  it  in  place  of  the  Confederate 
money  which  he  gave  for  it.  He  has  some- 
thing valuable  for  his  Confederate  money, 
even  with  this  loss  falling  on  him,  whilst 
if  it  fell  on  them  they  would  be  losers  not 
only  of  their  inheritance,    but  would 

446  have  *a  large  debt  to  pay,   for   which 
they    have   not  and  never  did  receive 

any  sort  of  consideration;  and  this  ruin 
brought  upon  them  by  a  transaction  in 
which,  though  they  acted  mistakenly,  the 
court  is  well  satisfied  they  acted  with  perfect 
good  faith. 

Upon  ♦he  whole  case,  the  court  is  of  opin- 
ion that  the  appellant  should  get  three- 
fourths  of  the  land  in  value,  William  D., 
Rebecca  and  Elizabeth  Ewing* s  interests, 
and  that  Mary  A.  Ewing  should  get  the 
other  fourth  part,  and  recover  from  the  ap- 
pellant the  rental  value  of  the  same  from 
the  date  of  filing  the  bill  in  this  cause,  with 
interest  on  the  annual  arrearages  of  rent 
until  paid :  Under  all  the  circumstances  of 
this  case,  the  court  being  of  opinion  that 
it  would  be  inequitable  to  hold  the  appellant 


liable  for  the  rents  of  her  share  prior  to  the 
commencement  of  the  litigation  in  relation 
to  it.  And  the  court  is  further  of  opinion, 
that  William  D.  Ewing  should  recover  from 
the  appellant  the  scaled  value  of  the  bonds 
he  executed  to  him  at  the  date  of  the  con- 
tract, with  interest  therefrom.  And  that 
the  decree  of  the  Circuit  court  be  reversed 
so  far  as  it  is  not  in  conformity  with  this 
opinion,  and  in  all  other  respects  be  affirmed. 
And  the  cause  is  remanded,  &c. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  error  in  the  said  decree  of  the  said 
Circuit  court,  in  holding  Rebecca  D.  Ewing 
and  Elizabeth  A.  Ewing  liable  to  the  ap- 
pellant for  the  value  of  the  Confederate  cur- 
rency received  by  them  in  excess  of 
three-fourths  of  the  purchase  money  of  the 
land  in  controversy,  and  in  decreeing 
against  them  for  the  same ;  and  also  in  al- 
lowing Mary  A.  Ewing  rents  for  her 
447  share  of  the  *land  prior  to  the  insti- 
tution of  this  suit.  It  is  therefore 
decreed  and  ordered  that  so  much  of  the 
decree  of  the  said  Circuit  court  as  gives  to 
the  appellant  a  recovery  against  Rebecca  D. 
Ewing  and  Elizabeth  A.  Ewing  of  the 
value  of  the  Confederate  currency  received 
by  them  in  excess  of  the  three-fourths  of 
the  purchase  money  of  the  land  aforesaid, 
and  as  gives  to  Mary  A.  Ewing  a  recovery 
for  the  rents  and  profits  of  her  one-fourth 
of  the  said  tract  of  land  prior  to  the  insti- 
tution of  this  suit  in  the  said  Circuit  court, 
be  reversed  and  annulled  and  that  in  all 
other  respects  it  be  affirmed.  And  the  ap- 
pellees bein^  the  parties  substantially  pre- 
vailing, it  IS  further  decreed  and  ordered 
that  the  appellant  do  pay  to  the  said  appel- 
lees their  costs  by  them  about  their  defense 
here  in  this  behalf  expended.  And  this 
cause  is  remanded  to  the  said  Circuit  court 
for  further  proceedings  to  be  had  therein  to 
a  final  decree  in  conformity  with  the  fore- 
going opinion  and  decree ;  which  is  ordered 
to  be  certified  to  the  said  Circuit  court  of 
Augtista  county. 

Decree  reversed. 


448        «McClintiC  v.  Wise's  Adm'ors  &  als. 

September  Term,  1974.  Staunton. 
[18  Am.  Rep.  OM.] 
I.  Sale  of  Land— Retention  of  Title— Bonds— Suit  on  by 
Administrators  of  Vendor.— W  sold  land  to  M,  retain- 
ing the  title,  for  84,100,  cash  $1,000,  and  three  bonds 
payable  January  1st,  1868,  1860  and  1800.  The  first 
was  paid  to  W.  He  transferred  the  bond  due  Jan- 
uary 1st  1860,  to  S  in  May  1860,  who  assigned  it  to 
H.  W  died  in  possession  of  the  bond  due  January 
1880.  His  administrators  sued  M  in  equit>',  to  sub- 
ject the  land  to  pay  the  bond  held  by  W  at  his 
death,  without  making  S  or  H  a  party,  and  the 
land  was  sold  by  a  commissioner  to  J  for  12.000, 
and  the  sale  was  confirmed,  and  the  commissioner 
was  directed  to  collect  the  money  and  pay  the 
plaintiffs.  H.  upon  his  petition,  is  made  a  defend- 
ant in  the  suit,  and  files  his  answer,  claiming  that 
his  bond  is  still  unpaid,  and  that  he  is  entitled  to 
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priority  of  payment  oat  of  the  land.  Tbe  admin- 
istrators file  an  answer,  insisting  that  H  had  lost 
his  riffht  to  subject  the  land  by  his  laches  in  not 
soinff  M,  who  had  in  the  meantime  become  insol- 
vent The  decree  rives  priority  to  the  plaintiffs 
over  H,  and  he  appeals— Hbld: 

I .  SaoM  —  Same  —  Same — AsBignmmxt — Priorities.— 
The  bond  held  by  H  havlnr  been  transferred  by 
W  in  his  lifetime,  though  due  after  the  bond 
retained  by  him,  is  to  be  first  paid  out  of  the 
proceeds  of  the  sale  of  the  land. 

a.  Judicial  Sale.— H  was  a  necessary  party  to  the 
suit,  and  it  was  error  to  decree  a  sale  of  the  land 
without  first  havinsr  him  made  a  party,  and  the 
question  of  priority  settled  between  him  and  the 
plaintiffs. 

3.  Same— Rights  of  Purchaser.— The  purchaser  at 
the  sale,  made  under  the  decree  of  the  court  is 
interested  in  the  decision  of  the  question  of 
priority  between  the  plaintiffs  and  H,  and  ought 
to  be  heard  in  opposition  to  any  order  affecting 
his  interest  And  a  rule,  if  desired  by  the  plain- 
tiffs, should  be  awarded  by  the  court  below 
arainst  said  purchaser,  to  show  cause  why  said 
sale  should  not  be  set  aside. 

4.  Same-  Prerequisites  to  Setting  Aside  OM  and  Or- 
dering New  Sale.— But  in  no  event  is  said  sale  to 
be  set  aside  and  a  resale  ordered,  unless  the 
plaintiffs,  or  some  one  for  them,  shall  give  bond 
with  proper  security  before  said  court  for  a 
substantial  advance  upon  the  price  for  which 

the  property  heretofore  sold. 
449      *3.  5ame— Resale.— If  no  resale  is  made,  the 

fund  arising  from  the  sale  already  made, 
being  the  proceeds  of  the  sale  of  the  land,  is  to 
be  applied,  or  so  much  of  it  as  may  be  necessary, 
to  the  satisfaction  of  H's  debt  and  the  residue, 
if  any,  to  that  of  the  plaintiffs. 

II.  Mortgages,  Deeds  of  Trust  and  Vendor's  Liens— 
Effect  of  Assignment  of  Debts  Secured  by  Them.*— 
In  deeds  of  trust  and  mortgages,  when  the  debt 
is  assigned,  the  deed  of  trust  or  mortgage  is 
assigned  or  transferred  along  with  it  And  the 
same  principles  apply  to  the  vendor's  lien, 
resulting  from  the  retention  of  the  legal  title. 

III.  Same— Same— Priorities,  t— In  such  cases,  where 
there  are  several  debts  secured,  and  there  are 
successive  assignments  of  them,  the  first  as- 
signed carries  with  it  the  assignment  of  so  much 
of  the  lien  as  is  necessary  to  pay  it;  unless  it  is 
expressly  provided  otherwise. 

IV.  Same— Same— Remedy  of  Assignee.— In  such  a 
case,  the  assignee,  though  he  may  have  lost  his 
remedy  against  his  assignor,  by  want  of  due 

*MortgiVes,  Deeds  of  Trusts  and  Vendor's  Liens— 
Bffect  of  Assignment  of  Debts  Secured  by  Them.- It  is 

well  settled  that  the  assignment  of  a  secured  debt 
carries  with  it  the  security,  without  formal  transfer 
or  delivery.  Gregg  v.  Sloan,  76  Va.  4W;  Stlmpson 
v.  Bishop.  82  Va.  200;  Grubbs  v.  Wysors,  83Gratt 
127,  181:  Machir  v.  Sehon.  14  W.  Va.  784;  Camden 
V.  Alkire,  24  VJ.  Va.  680;  Tingle  v.  Fisher,  20  v:. 
Va.  506;  James  v.  Burbridge,  88  W.  Va.  276,  10  S.  E. 
Rep.  897;  Gwathmeys  v.  Ragland,  1  Rand.  466. 

tAssignment  of  Secured  Debts  —  Priorities.  —  The 
proposition  laid  down  in  the  principal  case  that 
where  there  are  several  secured  debts  and  succes- 
sive assignments  of  the  same,  the  first  assignment 
takes  priority,  unless,  of  course,  it  Is  expressly  stip- 
ulated otherwise.  See  Gordon  v.  Fitzhugh,  27  Gratt 
885,  and  note. 


diligence  in  suing  the  debtor,  does  not  thereby 
lose  his  remedy  against  the  land. 
V.  Same— Same— Same— Ejectment.— If  a  vendor  of 
land,  retaining  the  title,  assigns  one  of  the  bonds 
given  for  the  purchase  money,  and  then  brings 
ejectment  against  the  vendee,  and  recovers  pos- 
session of  the  land,  he  recovers  and  holds  In 
subordination  to  the  rights  of  the  assignee.  The 
assignee  having  by  the  assignment  acquired  the 
benefit  of  the  lien,  whatever  it  may  be,  is  entitled 
to  all  the  remedies  of  the  vendor  to  enforce  It: 
and  he  cannot  be  deprived  of  these  remedies  by 
any  act  of  the  vendor. 

In  the  year  1857,  David  G.  Wiac  sold  to 
Alexander  G.  McChesnej  certain  real  estate 
in  the  county  of  Bath,  at  the  price  of  $4,100; 
of  which  $1,000  was  paid  in  hand,  and  for 
the  residue  three  bonds  of  the  purchaser 
were  given,  viz :  for  $1,000,  payable  Janu- 
ary 1st,  1858;  for  $1,100,  payable  January 
1st,  1859;  and  for  $1,000,  payable  January 
Ist,  1860.  The  vendor  executed  to  the  pur- 
chaser a  title  bond  binding  himself  to  make 
a  good  title  to  the  land  upon  the  payment 
of  all  the  purchase  money.  The  first  of 
these  bonds  was  paid  to  Wise  in  his  lifetime, 
and  the  third,  due  January  Ist,  1860,  was 
assigned    by    Wise    to   W.    W.    Shields,    in 

May  1859,  and  by  him  assigned  in 
450      September  1866  *to   H.  D.  McClintic, 

and  on  the  10th  of  the  same  month 
assigned  by  him  to  W.  H.  McClintic. 

After  the  death  of  David  G.  Wise,  his  ad- 
ministrators instituted  a  suit  in  equity  in 
the  Circuit  court  of  Bath  against  Alexander 
G.  McChesney  and  the  heirs  of  Wise,  set- 
ting out  the  fact  of  the  sale  by  Wise  to  Mc- 
Chesney as  above  stated,  and  the  retention 
of  the  title.  That  the  first  bond  was  paid ; 
that  the  second  was  retained  by  Wise  and 
had  not  been  paid;  and  that  the  third  had 
been  traded  off  by  Wise  several  years  before 
his  death,  and  where  it  now  is  and  whether 
it  has  been  paid  they  are  uninformed.  The 
prayer  of  the  bill  is  that  the  land  may  be 
sold  and  their  debt  paid ;  and  for  general 
relief. 

The  bill  was  taken  for  confessed  as  to  all 
the  defendants,  except  an  infant  heir,  for 
whom  an  answer  was  filed  by  his  guardian 
ad  litem ;  and  the  court  made  a  decree  that 
unless  McChesney  paid  the  plaintiff's  debt 
within  sixty  days,  John  Clark,  the  sheriff 
of  the  county,  who  was  appointed  a  com- 
missioner for  the  purpose,  should  sell  the 
lands  in  the  bill  mentioned  upon  the  terms 
of  cash  to  cover  costs  of  suit  and  expenses, 
and  for  the  balance,  on  a  credit  of  six, 
twelve  and  eighteen  months. 

Under  this  decree  the  commissioner  pro- 
ceeded to  sell  the  property,  when  Joseph  W. 
Warren  and  Thomas  C.  Chandler  became 
the  purchasers,  at  the  price  of  $2,000.  And 
on  the  18th  day  of  May  1870  the  court  made 
another  decree  confirming  the  sale,  and 
directing  Clark,  as  commissioner,  to  collect 
and  apply  the  proceeds  of  the  sale,  or  so 
much  as  might  be  necessary,  to  the  pay- 
ment of  the  plaintiffs*  debt. 

At  the  October  term  1870  of  the  court, 
William  H.  McClintic   filed   his   petition^to 
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be  admitted  as  a   defendant    in   the    cause ; 
and    a   rule   was    made    against    the 

451  *plaintiflFs  to  show  cause  why  the  pre- 
ceding decrees  should  not  be  corrected, 

&c.  And  the  commissioner  was  directed  to 
pay  no  money  to  the  plaintiffs  under  the 
decree  of  the  8th  of  May  1870,  until  the 
further  order  of  the  court. 

McClintic  in  his  answer  stated  that  he 
was  the  owner,  through  several  assign- 
ments, of  the  bond  falling  due  January  1st, 
1860,  for  $1,000;  and  he  exhibits  it  with  his 
answer;  and  he  claims  that  he  is  entitled 
to  priority  of  payment  out  of  the  proceeds 
of  the  land  sold,  on  the  ground  that  Wise 
had  disposed  of  this  bond  in  his  lifetime 
whilst  he  had  retained  that  in  the  possession 
of  his  administrators ;  and  that  the  lien  on 
the  land  passed  with  the  bond  when  Wise 
sold  it  to  Shields. 

The  administrators  treating  McClintic 's 
petition  and  answer  in  the  nature  of  a 
cross-bill,  filed  their  answer  to  it.  They 
admit  that  McClintic*s  bond  was  given  for 
the  last  instalment  of  the  purchase  money 
of  the  land ;  and  that  it  was  assigned  by 
Wise  to  William  W.  Shields  on  the  17th  of 
May  1859.  They  say  that  at  that  time  Mc- 
Chesney  was  entirely  solvent,  and  continued 
so  for  four  or  five  years;  and  in  all  that 
time  Shields  took  no  steps  to  enforce  the 
payment  of  the  amount  due  upon  the  bond. 
And  they  insist  that  by  his  laches  he  and 
his  assignees  lost  their  recourse  against 
the  estate  of  the  respondents'  intestate,  and 
also  all  right  to  participate  in  any  manner 
in  the  fund  arising  from  the  sale  of  the 
land  under  the  decree  in  this  suit,  except 
to  the  surplus  after  satisfying  the  debt  of 
the  plaintiffs.  ^ 

The  cause  came  on  to  be  finally  heard    on 

the  11th  of  May  1872,   when  the  court  held 

that  McClintic  was  not  entitled  to  preference 

in  the  distribution  of  the  fund  in  this  cause 

by   virtue   of  his  assignment ;  he  by 

452  *his  laches  having   lost   his  recourse 
against  the   plaintiffs'   intestate;  but 

that  the  bonds  constituting  a  lien  on  the 
house  and  lot  in  the  bill,  &c.  mentioned, 
must  be  paid  in  the  order  in  which  they 
mature,  &c.  And  it  was  decreed  that  the 
commissioner  proceed  to  collect  the  bonds 
for  the  purchase  money,  as  before  directed, 
and  to  pay  the  plaintiffs  their  debt;  and 
the  residue,  if  any,  pay  to  McClintic  on  his 
claim.  And  thereupon  McClintic  applied 
to  this  court  for  an  appeal ;  which  was  al- 
lowed. 

George  W.  CQchran,  for  the  appellant. 

Field  &  Gray,  for  the  appellees. 

STAPLrES,  J.  delivered  the  opinion  of 
the  court. 

In  this  case,  the  vendor  of  a  tract  of  land 
having  taken  two  bonds  for  a  balance  of 
unpaid  purchase  money,  made  an  assign- 
ment of  the  one  last  falling  due,  retaining 
the  first  in  his  own  possession.  The  land 
is  insufficient  to  satisfy  both  bonds,  and 
the  question  before  us  is,  which  is  entitled 
to  priority  of  payment. 


The  representatives  of  the  vendor  or  as- 
signor, as  he  may  be  termed,  insist  that 
inasmuch  as  the  bond  retained  first  matured, 
it  is,  by  the  terms  of  the  contract,  to  be  first 
paid ;  and  this  affords  a  sufficient  ground  for 
precedence  of  satisfaction  out  of  the  fund 
provided  as  security  for  the  debt. 

In  support  of  this  pretension  much  re- 
liance is  placed  upon  the  case  of  Gwathmeys 
V.  Ragland,  1  Rand.  466.  In  that  case  a 
deed  of  trust  had  been  given  to  secure  the 
payment  of  the  debt.  The  obligee  made  an 
assignment  of  the  second  note.  He  after- 
wards assigned  the  third  and  last  note  to 
another  person,  and   with   it  the  deed 

453  of  trust.     This  court  held  *that  the  as- 
signee  of  the   second  note    had    the 

preferable  right  to  satisfaction  out  of  the 
proceeds  of  sale  over  the  third  note.  The 
deed  of  trust  followed  the  notes  into  the 
hands  of  the  several  holders,  and  it  was  not 
competent  to  the  obligee,  by  an  assignment 
of  the  deed  to  the  holders  of  the  third  note, 
to  deprive  the  first  assignee  of  his  priority 
of  right  to  demand  a  sale  of  the  trust  prop- 
erty in  the  order  of  payment  expressl3'  di- 
rected by  the  deed. 

I  do  not  understand  the  court  in  that  case 
as  deciding  that  the  maturity  of  the  notes 
gave  priority,  but  that  the  first  assignee 
had  by  the  act  of  assignment  acquired 
rights  which  could  not  be  defeated  by  an^' 
act  of  the  assignor.  One  of  these  was  the 
right  to  subject  the  proceeds  of  sale  of  the 
land  to  the  satisfaction  of  his  debt  in  the 
manner  directed  by  the  deed.  The  first  as- 
signee being  the  holder  of  the  note  first  due 
had  the  preference,  as  well  by  priority  of 
assignment  as  by  the  express  directions  of 
the  deed. 

In  the  present  case,  the  written  agree- 
ment contains  no  stipulation  whatever  in  re- 
gard to  the  time  or  mode  of  payment.  One 
of  the  bonds  is  payable  1st  of  January  1859, 
and  it  is  therein  stated  to  be  for  the  second 
payment  of  the  purchase  money.  The  other 
bond  is  payable  the  1st  of  January  1860,  and 
is  stated  to  be  for  the  third  and  last  pay- 
ment. Obligations  of  this  sort,  to  pay  in 
successive  instalments,  are  usually,  if  not 
universally,  made  for  the  accommodation 
of  the  debtor.  No  one  ever  supposes  the 
effect  of  such  an  arrangement  is  to  give 
priority  of  satisfaction  to  the  first  instal- 
ments out  of  a  common  fund  equally  bound 
for  the  whole  and  every  part  of  the  debt. 

The  rule  is  well  settled,    that  both  deeds 

of   trust   and   mortgages   are    regarded   in 

equity  as   mere  securities  for  the  debt,  and 

whenever   the  debt  is   assigned,  the 

454  Meed  of  trust  or  mortgage  is  assigned 
or  transferred    along  with  it.     I^ead- 

ing  Cases  in  £^uit3',  vol.  ii,  part  2,  page 
236.  The  same  principles  apply  to  the 
vendor's  lien,  resulting  from  the  retention 
of  the  legal  title.  1  Lomax's  Digest  220. 
The  assignment  or  transfer  of  the  note 
given  for  the  purchase  money  operates  as 
an  assignment  or  transfer  of  the  lien  as 
effectually  as  it  existed  in  the  vendor. 
There  is  no  controversy  upon  this  point. 
The   difficulty    is   in    regard    to   the  rights 
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arising  out  of  successive  assignments  of 
different  debts,  and  the  fund  is  insufficient 
to  discharge  all  of  them,  who  has  the  better 
title  to  the  security  afforded  by  the  lien? 
In  such  case,  it  seems  to  me  the  assignment 
of  the  bond  carries  with  it  the  assignment 
of  so  much  of  the  lien  as  is  necessary  to 
pay  the  bond.  If  the  vendor  means  to 
restrict  or  qualify  the  effect  of  the  assign- 
ment, he  should  do  so  by  express  reserva- 
tion. In  the  absence  of  such  reservation, 
or  some  stipulation  qualifying  the  rights 
of  the  parties,  the  assignee  may  justly  re- 
gard the  assignment  as  securing  to  him  the 
benefit  of  the  lien,  so  far  as  it  is  necessary 
to  his  protection  or  indemnity. 

This  question  has  been  the;  subject  of 
judicial  consideration  in  other  states.  In 
some  of  them  it  has  been  held  that  the 
rights  of  the  assignor  and  assignee  to  the 
benefit  of  the  incumbrance  are  equal,  and 
the  fund  must  be  divided  between  them 
according  to  their  several  proportions.  In 
none  of  them  has  it  been  held,  so  far  as  my 
reading  extends,  that  the  assignor  is  en- 
titled to  the  preference  merely  by  reason  of 
his  having  retained  the  bonds  first  matur- 
ing. In  Griggsby  v.  Hair,  25  Alab.  R.  327, 
the  very  reverse  was  held.  It  is  there  de- 
cided, that  where  several  notes  taken  for 
the  purchase  money  of  land  are  assigned  at 
different   times,    the    assignment    of   each 

note  is  pro  tanto  an  assignment 
455       *of  the  vendor's  lien,  unless  expressly 

waived,  and  the  liens  of  the  several 
assignees  are  to  be  preferred  according  to 
the  priority  of  their  assignments,  without 
reference  to  the  maturity  of  the  notes.  See 
also  Bank  of  Mobile  v.  Plant.  M.  Bank  of 
Mobile,  9  Alab.  R.  645 ;  Cullum  v.  Erwin, 
4  Alab.  R.  492. 

In  his  Commentaries,  1  vol.  353,  Judge 
Tucker  takes  substantially  the  same  view. 
He  thus  lays  down  the  rule:  **It  is  said  if 
several  bonds  be  secured  by  mortgage,  and 
the  fund  prove  insufficient  to  pay  all,  and 
the  bonds  be  assiraed  to  different  persons, 
who  shall  have  priority?  I  should  conceive 
that  he  should  have  preference  who  was  first 
assignee ;  for  by  the  assignment  he  at  once 
acquired  a  preference  over  his  assignor, 
who  then  remained  the  holder  of  the  other 
bonds;  and  this  preference  would  not  be 
taken  away  by  subsequent  assignments.*' 
It  will  be  perceived  that,  according  to  Judge 
Tucker's  opinion,  the  priority  of  the  parties 
depends  not  upon  the  maturity  of  the  bonds, 
but  upon  the  date  of  the  assignment.  In 
this  view  of  the  case  he  is  strongly  supported 
by  the  case  of  Taylor's  adm'r  v.  Spindle,  2 
Gratt.  44,  71.  In  that  case  Glass  had  sold 
to  Baker  a  tract  of  land  for  which  Baker 
paid  in  cash,  fifteen  hundred  dollars,  and 
executed  his  four  bonds  for  the  deferred  in- 
stalments, payable  respectively  in  1816, 
1817,  1818  and  1819.  It  did  not  appear  what 
had  become  of  the  two  first  bonds ;  it  was 
alleged  they  had  been  paid.  They  were 
not,  however,  the  subject  of  controversy. 
The  bond  due  in  1818  was  assigned  to  Basye 
and  by  him  to  Spindle.  That  due  in  1819 
was   assigned   to   Norman   and   by  him  to 


Rixey.  This  latter  assignment  was  made 
in  1815 ;  the  date  of  the  other  does  not  ap- 
pear. The  purchaser  of  the  land  claimed 
an  abatement  of  the  purchase  money  on 
account  of  a  deficiency  in  the  number 

456  of  acres ;  *and  one  of  the  questions  in 
the  case  was  as  to  the  application  of 

this  abatement.  Judge  Standard,  speaking 
for  the  court  said,  ^*If  the  assignment  to 
Basye  was  prior  to  that  of  Rixey  then  the 
title  to  credit  for  the  abatement  would  act 
first  on  the  bond  assigned  to  Rixey,  and 
the  bond  assigned  to  Basye  would  be  subject 
to  credit  for  only  the  surplus,  if  any,  of  the 
abatement  beyond  the  principal  and  inter- 
est of  the  bond  assigned  to  Rixey." 

Clearly,  according  to  Judge  Standard's 
opinion,  the  right  of  the  parties  was  to  be 
determined,  not  with  reference  to  the  time 
of  the  maturity  of  the  bonds,  but  the  date 
of  the  assignment.  There  would  seem  to 
be  no  substantial  distinction  between  the 
case  of  a  deficiency  of  the  fund,  arising 
from  the  mere  depreciation  of  the  property, 
and  a  deficiency  resulting  from  an  abate- 
ment of  the  purchase  money.  If  the  first 
assignee  is  entitled  to  throw  upon  the  sec- 
ond the  whole  burden  of  the  abatement  of 
the  purchase  money,  he  may  with  equal 
reason,  require  him  to  bear  the  loss  arising 
from  the  depreciation  of  the  property,  or 
from  any  other  cause. 

The  same  principles  apply  to  the  case  of 
several  purchasers  at  different  times,  of 
several  parcels  of  land,  subject  to  the  lien 
of  a  mortgage  or  deed  of  trust.  It  is  well 
settled  that  the  Ikst  purchasers  can  not  call 
upon  the  first  for  contribution;  but  they, 
the  former,  must  sustain  the  whole  burden 
of  the  incumbrance  to  the  extent  of  their 
purchase.  In  such  case,  as  the  alienor  can- 
not call  up9n  the  purchaser  for  contribution 
to  the  relief  of  the  land  reserved  by  him, 
his  subsequent  alienee,  standing  in  his 
place,  can  occupy  no  higher  ground.  Conrad 
V.  Harrison,  3  L#eigh  532;  McClung  v. 
Beirne,  10  Leigh  394. 

The  decisions  I  have  cited  relate  to 

457  controversies  ^between  successive  as- 
signees or  alienees.     Here  the  contest 

is  between  an  assignor  and  an  assignee: 
an  assignor  attempting  to  compete  with 
his  own  assignee  for  preference  of  payment 
out  of  the  common  fund.  The  ground  taken 
in  the  court  below  for  this  assumed  prefer- 
ence is,  that  the  assignee,  by  his  want  of 
due  diligence  against  the  obligor,  has  lost 
his  right  of  recourse  against  the  estate  of 
the  assignor.  I  do  not  think  the  right  of 
the  assignee  to  subject  the  land  fund  results 
at  all  from  the  personal  liability  of  the  as- 
signor, or  that  the  failure  to  pursue  the 
obligor  affects  the  right  to  enforce  the  lien 
upon  the  land. 

The  assignee,  in  the  case  supposed,  has 
three  remedies:  An  absolute  right  to  resort 
to  the  debtor  himself ;  2d,  to  the  lien  upon 
the  land;  and  3d,  contingently  to  the  as- 
signor himself.  The  loss  of  the  latter  rem- 
edy, by  the  want  of  due  diligence,  can  no 
more  affect  the  right  of  recourse  to  the  land 
than  it  can  affect  the   right  of  reverting  to 
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the  debtor  himself.  The  assignment  of 
the  bond  is,  ipso  facto,  an  assignment  of 
the  lien.  Having  once  vested  by  the  as- 
signment, that  lien  is  not  divested  by  the 
failure  to  sue  the  debtor.  The  assignee 
having  two  remedies,  both  absolute  and 
undoubted,  may  resort  to  either.  The  case 
of  Rippordon  v.  Cogine,  8  B.  Mon.  R.  465, 
is  a  direct  authority  upon  this  point.  The 
court  say,  the  fact  that  the  assignee  had  no 
recourse  upon  the  assignor,  did  not  sever 
the  lien  from  the  note;  but  as  he  (the  as- 
signee) acquired  the  equitable  right  to  the 
note  itself,  he  acquired  with  it  the  equitable 
right  to  all  remedies  for  its  enforcement. 
The  continued  substance  of  the  lien  in  his 
(the  assignee's)  favor,  or  for  his-  benefit, 
does  not  depend  upon  the  subsistence  or 
continuance  of  a  personal  liability  of 

458  the  assignor  to  him,  nor  upon  *there 
being   a  written  transfer  of  the  note 

passing  the  legal  title. 

In  the  present  case,  the  charge  of  laches 
equally  applies  to  the  assignor  as  to  the 
assignee.  At  the  time  of  the  assignment 
the  first  bond  had  l>een  due  several  months ; 
the  second  was  not  due  until  the  first  of 
January  thereafter.  So  that  the  assignor 
had  nearly  a  year  the  advantage  of  the  as- 
signee in  prosecuting  a  suit  against  the 
common  debtor.  But  he  wholly  failed  to 
take  any  step  to  enforce  this  liability. 
Under  the  circumstances,  the  assignee  had 
the  right  to  suppose  the  first  bond  had  been 
paid,  or  at  any  rate  that  it  would  constitute 
no  obstacle  in  his  way.  During  all  the  suc- 
ceeding years  it  does  not  appear  he  had  the 
slightest  intimation  the  debt  had  not  been 
paid,  or  that  the  assignor  claimed  the  right 
to  appropriate  to  his  exclusive  use  the  ben- 
efit of  a  security  he  had  already  transferred 
to  the  assignee.  Under  these  circumstances, 
it  seems  to  me  the  assignee  has  the  superior 
equity ;  and  if  a  loss  is  to  ensue  from  the 
partial  failure  of  the  security,  it  ought  not 
to  be  imposed  upon  him. 

It  only  remains  to  notice  one  other  ground 
taken  by  the  counsel  of  the  appellee — it  is, 
that  the  vendor  reserving  the  legal  title 
may,  upon  default  in  the  payment  of  the 
purchase  money,  bring  his  ejectment 
against  the  purchaser,  and  recover  and  hold 
possession  of  the  premises;  and  he  cannot 
be  required  to  convey  the  title  or  surrender 
the  advantage  until  his  purchase  money  is 
paid.  The  argument  proves  too  much.  It 
is  conceded  that  if  the  vendor  assigns  the 
bond  first  due,  the  assignee  has  the  prefer- 
able right  to  subject  the  land ;  and  yet,  in 
that  case,  the  vendor  having  the  legal  title 
may  recover  in  ejectment,  and  it  might  be 
contended  with  equal  reason  he  could 

459  not    be   compelled  *to   surrender  this 
advantage,    or    make    a    conveyance 

until  the  amount  of  the  second  bond  is  paid 
him.  The  answer  to  all  this  reasoning  is, 
that  if  the  vendor  having  assigned  one  of 
the  bonds  given  for  the  purchase  money, 
brings  his  ejectment  against  the  purchaser, 
and  recovers  the  possession,  he  recovers  in 
subordination  to  the  rights  of  the  assignee. 
The    assignee    having   by   the   assignment 


acquired  the  benefit  of  the  lien,  whatever 
it  may  be,  is  entitled  to  all  the  remedies  of 
the  vendor  to  enforce  it.  He  cannot  be 
deprived  of  these  remedies  by  any  act  of 
the  vendor.  If  the  bond  in  the  hands  of  the 
assignee  is  not  paid,  he  may  go  into  a  court 
of  equity  to  enforce  the  lien.  The  land 
being  sold  under  the  decree  of  the  court,  a 
commissioner  may  convey  the  title  to  the 
purchaser.  Whether  the  vendor  is  or  is  not 
satisfied  his  debt,  the  sale  is  effectual  to 
divest  him  of  all  interest  in  or  control  over 
the  land  thus  sold  under  a  decree  of  the  court. 

I  cannot  perceive,  therefore,  how  in  a 
contest  between  the  vendor  and  his  assignee 
the  former  can  derive  any  advantage  from 
his  retention  of  the  legal  title,  or  from  the 
fact  that  he  may  recover  in  ejectment 
against  the  purchaser  who  may  be  in  de- 
fault. If,  as  I  have  attempted  to  show,  the 
assignee  has  the  preferable  right  to  the  land 
fund,  all  the  rights  of  the  vendor  as  against 
the  vendee  must  be  held  to  be  in  subordina- 
tion to  that  right.  Upon  the  whole,  whether 
we  consider  the  case  upon  general  princi- 
ples, or  with  reference  to  the  peculiar 
circumstances  attending  it,  I  think  the  as- 
signee has  the  superior  equity.  The  decree 
of  the  Circuit  court  must  therefore  be  re- 
versed with  costs. 

A  question  arises,  however,  as  to  the  ex- 
tent of  the  reversal.  At  the  time  the 
460  decree  of  the  Circuit  *court  was  ren- 
dered ordering  a  sale  of  the  land  the 
assignee  was  not  a  party  to  the  suit.  This 
was  clearly  erroneous ;  no  decision  ought  to 
have  been  made  adjudicating  the  question 
of  priority  or  directing  a  sale,  until  the 
vendor  and  the  assignee,  or  their  represen- 
tatives, were  before  the  court.  Each  was 
directly  interested  in  making  the  land  bring 
a  sum  sufiicient  to  satisfy  the  respective 
debts.  The  assignee  was,  therefore,  an 
indispensable  party,  and  if  he  and  the  rep- 
resentatives of  the  vendor  were  alone  con- 
cerned in  the  subject  matter,  there  would 
be  no  difficulty  as  to  the  decree  to  be  entered 
here.  But  in  the  meantime  a  purchaser 
has  intervened ;  all  the  purchase  money  may 
have  been  paid,  a  deed  executed,  and  other 
valuable  rights  accrued,  which  cannot  be 
disregarded  by  the  courts.  Now  while  it  is 
true  that  a  purchaser  at  a  judicial  sale  must 
see  to  it  at  his  peril  that  all  persons  who 
are  interested  in  the  title  are  before  the 
court,  this  court  is  not  in  possession  of 
sufficient  information  to  determine  whether 
this  rule  can  be  justly  applied  to  the  persons 
who  may  be  in  possession  of  the  land  under 
said  decree.  The  purchaser  ought  to  have 
an  opportunity  of  being  heard.  The  cause 
must  therefore  be  remanded  to  the  Circuit 
court,  and  if  the  appellees  desire  it,  a  rule 
awarded  against  the  purchaser  to  show  cause 
why  the  sale  should  not  be  set  aside,  and 
such  proceedings  thereupon  had  as  the  case 
may  require.  But  in  no  event  is  the  sale  to 
be  set  aside  and  the  land  resold  except  at 
an  upset  price ;  and  the  appellees  will  be 
required  to  give  bond  with  proper  security 
for  a  substantial  advance  upon  the  price 
stipulated  for   by  the  present  purchaser. 
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MONCURE,  P.,  dissented. 

461  *The  decree  was  as  follows: 

This  day  came  again  the  parties  by 
their  attorneys,  and  the  court  having  ma- 
turely considered  the  transcript  of  the  record 
of  the  decree  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  appellant,  William  H.  McClintic,  has 
the  preferable  right  to  satisfaction  of  the 
bond  in  his  hands  out  of  the  proceeds  of  the 
sale  over  the  bond  retained  by  the  vendor ; 
and  that  the  Circuit  court  erred  in  holding 
that  said  bonds  must  be  paid  in  the  order 
in  which  they  matured.  It  is  therefore  ad- 
judged, ordered  and  decreed,  that  the  decree 
of  the  Circuit  court,  of  the  14th  day  of  May 
1872,  be  reversed  and  annulled,  and  that  the 
appellees  pay  to  the  appellant  his  costs  by 
him  expended  in  the  prosecution  of  his  ap- 
peal here. 

The  court  is  further  of  opinion  that  the 
said  Circuit  court  erred  in  decreeing  a  sale 
of  the  land  until  the  said  William  McClintic 
was,  by  some  proper  proceeding,  brought 
before  the  court,  and  the  question  of  priority 
settled  between  the  conflicting  claimants. 
And  this  court  would  for  said  error  now 
reverse  the  decree  of  the  16th  day  of  October 
1869,  and  set  aside  the  sale  thereunder,  but 
that  the  purchasers  at  that  sale  are  inter- 
ested in  the  decision  of  that  question,  and 
ought  to  have  an  opportunity  of  being  heard 
in  opposition  to  any  order  affecting  their 
interest.  The  court  doth  therefore  order 
that  this  cause  be  remanded  to  the  Circuit 
court,  and  that  a  rule,  if  desired  by  the  ap- 
pellees, be  awarded  by  that  court  against 
said  purchasers,  to  show  cause  why  said 
sale  shall  not  be  set  aside,  and  the  said  tract 
of  land  be  resold ;  and  thereupon  the  said 
court  shall  render  such  decree  in  the  prem- 
ises as  may  be  just  and  proper  under 

462  all   the   circumstances.  *In   no  event, 
however,  is  said  sale   to  be  set  aside 

and  a  resale  ordered,  unless  the  appellees, 
or  some  one  for  them,  shall  give  bond  with 
proper  security  before  said  court,  for  a  sub- 
stantial advance  upon  the  price  for  which 
said  property  heretofore  sold.  And  it  is 
further  ajdudged  and  ordered,  that  in  the 
event  no  such  resale  shall  be  made,  the  fund 
now  under  the  control  of  the  court,  the  pro- 
ceeds of  the  sale  of  the  land  is  to  be  applied, 
or  so  much  of  it  as  is  necessary,  to  the  sat- 
isfaction of  the  appellant's  debt,  and  the 
residue,  if  any,  to  that  of  the  appellees. 
Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Bath  county. 

Decree  reversed. 


463      ^Brumbaugh  v.  Wissler's  Ex'or. 

September  Term,  1873,  Staunton. 

f .   Jndffmeiits  —  Finality — Circuit  Courts  —  Appeal.*— 

When  a  Circuit  court,  upon  appeal,  reverses  the 
final  Judarment  of  the  County  court  and  retains 

*Jadi^aieiit  off  Circuit  Court  Reversing  Pinal  Judg' 
meat  of  County  Court.— The  rule  laid  down  in  the 


cause  for  a  new  trial,  the  Judgment  of  the  Circuit 
court  Is  such  a  final  Judgment  as  is  the  subject  of 
a  writ  of  error. 
a.  notion  ffor  New  Trial— BUI*  off  Exceptions— Evidence.* 
—Where,  upon  a  motion  for  a  new  trial  because  the 
verdict  is  contrary  to  the  evidence,  the  motion  is 
overruled,  if  the  bill  of  exception  states,  not  the 
facts  proved  but  the  evidence,  and  this  is  conflict- 
inr,  all  the  evidence  of  the  party  exceptinir.  in 
conflict  with  that  of  the  other  side,  must  be 
disregarded  in  the  appellate  court. 

This  case  was  decided  at  the  September 
term  1873  of  the  court,  but  was  not  then 
directed  to  be  reported.  It  is  now  reported 
by  request  of  counsel,  and  the  direction  of 
the  judges. 

This  was  an  action  of  assumpsit  in  the 
County  court  of  Shenandoah,  brought  in 
May  1868,  by  J.  Brumbaugh  against  John 
Wissler,  to  recover  compensation  for  care 
and  attention  to  his  property  at  Columbia 
furnace  during  the  war.  It  appears  that 
Wissler  was  a  Union  man,  and  in  1862  left 
the  state  and  made  an  arrangement  with 
Brumbaugh  to  attend  to  and  take  care  of 
his  property.  On  the  trial  the  jury  found 
a  verdict  in  favor  of  the  plaintiff  for  S700, 
with  interest  from  June  1st,  1865.  The  de- 
fendant thereupon  moved  the  court  to  grant 
him  a  new  trial,  on  the  ground  that  the 
damages  were  excessive,  and  that  the  ver- 
dict was  contrary  to  the  evidence.  But 
464  the  court  *overruled  the  motion,  and 
rendered  a  judgment  according  to  the 
verdict ;  and  the  defendant  excepted. 

The  exception  contains  a  statement  of  the 
testimony  given  by  the  witnesses  for  the 
plaintiff  and  for  the  defendant;  but  it  is 
not  necessary  to  state  it. 

Wissler  obtained  a  supersedeas  to  the 
judgment  from  the  judge  of  the  Circuit 
court ;  and  when  the  case  came  on  to  b 
heard  the  Circuit  court  reversed  the  judg- 
ment of  the  County  court,  set  aside  the  ver- 
dict, and  directed  a  new  trial ;  and  the  cause 
was  retained  in  the  Circuit  court  for  further 
proceedings. 

The  cause  was  continued  generally  in  the 
Circuit  court  for  three  terms,  and  then 
Brumbaugh  applied  to  this  court  for  a  writ 
of  error ;  which  was  awarded. 

Williams  &  Williams,  for  the  appellant. 

Jno.  T.  Harris,  for  the  appellee. 

BOULDIN,  J.,  delivered  the  judgment  of 
the  court. 

This  day  came  again  the  parties  by  their 
attorneys,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid,  and  the  arguments 

principal  case  in  the  first  headnote  is  followed  in 
Crawford  v.  The  Valley  R.  R.  Co.,  25  Gratt.  467: 
Commonwealth  v.  Lewis,  25  Gratt.  940:  Morgan  v. 
Ohio  R.  R.  Co.,  89  W.  Va.  24,  19  S.  E.  Rep.  688;  The 
Board  of  Education  of  Union  District,  Kanawha 
Co.  V.  Crawford,  14  W.  Va.  794. 

tBIiis  of  Exceptions.— See  monographic  note  on 
"Bills  of  Exceptions**  appended  to  Stoneman  r. 
Commonwealth,  25  Gratt  887. 
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of  counsel,  is  of  opinion  that  the  objection 
taken  at  the  bar,  that  the  judgment'appealed 
from  in  this  case  was  not  a  final  judgment, 
and  that  the  writ  of  error  was  therefore 
improvidently  awarded,  is  untenable.  The 
court  is  of  opinion  that  the  judgment  was 
such  a  final  judgment  as  is  the  subject  of  a 
writ  of  error.  The  judgment  of  the  County 
court,  reviewed  by  the  Circuit  court,  was 
certainly  a  final  judgment ;  and  it  has  more 
than  once  been  held  by  this  court,  that  such 
finality  is  imparted  to  the  judgment  of  the 
Circuit  court  acting  as  an  appellate  tribunal, 
notwithstanding  the  judgment  of  the 

465  County  court  may  *be  reversed  by  the 
Circuit  court,  and  the  cause  be  ordered 

to  be  retained  therein  for  further  proceed- 
ings. No  such  proceedings  having  been 
had  in  the  Circuit  court  in  this  case,  except 
mere  continuances,  the  judgment  of  the 
Circuit  court  was  final,  and  the  writ  of  error 
was  not  improvidently  awarded. 

The  court  is  further  of  opinion  that  the 
bill  of  exceptions  taken  by  the  defendant  in 
the  County  court  to  the  judgment  of  that 
court,  overruling  his  motion  to  set  aside  the 
verdict  of  the  jury  and  award  him  a  new 
trial,  upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  is  not  well  taken. 
It  evidently  contains  a  certificate,  not  of 
the  facts  proved  in  the  cause,  but  of  all  the 
evidence  adduced;  and  that  evidence  is  con- 
flicting. In  such  case,  it  is  well  established 
by  numerous  decisions  of  this  court,  that 
all  evidence  of  the  party  excepting,  in  con- 
flict with  that  of  the  other  side,  must  be 
disregarded  in  the  appellate  tribunal.  The 
result  in  this  case  is  fatal  to  the  pretensions 
of  the  defendant  in  the  County  court.  This 
court  cannot  say  that  the  evidence  adduced 
by  the  plaintiff  in  that  court,  if  uncontra- 
dicted, did  not  justify,  or,  at  the  least,  tend 
strongly  to  the  conclusion  reached  by  the 
jury ;  and  the  verdict  having  been  approved 
by  the  court  of  trial,  it  would  be  in  viola- 
tion of  the  uniform  and  well  considered  de- 
cisions of  this  court  to  interfere  with  it 
under  such  circumstances.  For  these  irea- 
sons,  the  court  is  of  opinion  that  the  Cir- 
cuit court  erred  in  reversing  the  judgment 
of  the  County  court,  and  that  the  judgment 
of  the  latter  court  should  be  affirmed.  It  is 
therefore  considered  by  this  court  that  the 
judgment  aforesaid  of  said  Circuit  court  be 
reversed  and  annulled,  and  that  the  defend- 
ant in  error,  as  executor  of  John  Wissler, 
deceased,  out  of  the  assets  of  his  tes- 

466  tator,    in  his  hands  *to   be   adminis- 
tered, do  pay  to  the   plaintiff  in  error 

his  costs  by  him  about  the  prosecution  of 
his  writ  of  error  in  this  court  expended. 

And  this  court  proceeding  to  enter  such 
judgment  as  should  have  been  rendered  by 
said  Circuit  court,  it  is  further  considered 
that  the  judgment  of  the  County  court  be 
affirmed,  and  that  said  Franklin  H.  Wissler, 
as  executor  of  John  Wissler,  deceased,  out 
of  the  assets  of  his  testator,  in  his  hands  to 
be  administered,  do  pay  to  the  said  Joseph 
Brumbaugh  his  costs  by  him  about  his  de- 
fense in  said  Circuit  court  expended,  and 
damages   according   to   law.     All   which  is 


ordered  to  be  certified  to  said  Circuit  court 
of  Shenandoan  county. 

Judgment  of  the  Circuit  court  reversed. 


467  •Crawford  v.  The  Valley  R.  R.  Co. 
^  September  Term,  1874,  Staunton. 

I.  JudSBento—PliMdlty— Circuit  Court— Appeal— When 

a  Circuit  court,  upon  appeal,  reverses  the  final 
Judgment  of  the  County  court  and  retains  the 
cause ^or  a  new  trjal,  the  Jadffment  of  the  Circuit 
court  is  such  a  final  Judgment  as  is  the  subject 
of  a  writ  of  error. 
a.  Taklnff  of  Private  Property— Damage*— Conmis- 
•ioner«*  Report.— Upon  the  application  of  a  railroad 
company  the  County  court  appoints  commissioners 
to  ascertain  the  damages  which  will  be  sustained 
by  C  by  the  passacre  of  the  road  throug-h  his  land. 
The  commissioners  make  their  report  which  is 
excepted  to  by  the  Company.  The  report  of  the 
commissioners.  If  no  illegality  or  irregularity 
appears  upon  its  face,  is  prima  facU  correct  and 
the  onvs  is  upon  the  Company  to  show  that  the 
damages  are  excessive. 

In  May  1872  the  Valley  Railroad  Company 
moved  the  County  court  of  Augusta  to  ap- 
point commissioners  to  ascertain  a  just 
compensation  for  the  lands  of  William 
Crawford,  wanted  by  said  company  for  its 
purposes,  in  the  county  of  Augusta ;  and 
thereupon  commissioners .  were  appointed 
for  the  purpose.  These  commissioners  pro- 
ceeded to  act,  and  on  the  28th  of  May  they 
made  their  return  to  the  court,  allowing  to 
said  Crawford  for  the  land  taken  and  the 
damages  done  to  his  farm  the  sum  of  $5,046. 

When' the  report  was  returned  to  the  court, 
the  Valle3^  Railroad  Company  filed  excep- 
tions to  it,  on  the  grounds  that  the  allow- 
ance of  $5,046  was  excessive,  and  that  the 
commissioners  had  included  in  their  esti- 
mate speculative  and  consequential  dam- 
ages. 

The   case   came    on    to   be  heard  in 

468  September  1872,  *when  the  court  con- 
firmed the  report  of  the  commissioners 

and  rendered  a  judgment  against  the  Valley 
Railroad  Company,  in  favor  of  Crawford 
for  the  said  sum  of  $5,046,  and  his  costs. 
To  this  opinion  and  judgment  of  the  court, 
the  Valley  Railroad  Company  excepted ;  and 
the  evidence  was  spread  upon  the  record. 
The  Valley  Railroad  Company  had  intro- 
duced on  the  trial  a  number  of  witnesses 
who  expressed  the  opinion  that  the  allow- 
ance was  excessive ;  and  they  estimated  the 
damages  at  from  $2,500  to  $3,000.  On  the 
other  hand,  Crawford  introduced  a  greater 
number,  none  of  whom  estimated  the  dam- 
ages at  less  than  the  amount  fixed  by  the 
commissioners,  and  several  estimated  them 
at  a  greater  sum. 

The  Valley  Railroad  Company  obtained  a 
supersedeas  to  the  judgment,  and  the  cause 
came  on  to  be  heard  in  the  Circuit  court  on 
the  20th  of  June  1873,  when  the  court  re- 
versed the  judgment  of  the  County  court; 
and  retaining  the  cause  for  further  proceed- 
ings, appointed  commissioners  to  ascertain 
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the  compensation  to  which  Crawford  was 
entitled  for  his  land  taken  by  the  company, 
&c.,  and  make  report  to  the  court.  And 
thereupon  Crawford  applied  to  this  court  for 
a  writ  of  error ;  which  was  awarded. 

G.  M.  Cochran  and  William  J.  Robertson, 
for  the  appellant. 

Sheffey  A  Bumgardner,    for  the  appellee. 

BOUI/DIN,  J.,  delivered  the  opinion  of 
the  court.  r 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Augusta  county,  revers- 
ing and  annulling  a  judgment  of  the  County 
court  of  said  county,  by  which  the  sum  of 
$5,046  was  awarded  the  appellant  against 
the  appellee,  as  compensation  for  land 

469  of  the  *appellant  taken  by   the  appel- 
lee in  the  construction  of  its  road,  and 

for  damages  to  the  residue  of  his  tract,  and 
the  costs  of  the  proceeding. 

A  preliminary  question  has  been  raised 
by  the  appellee's  counsel  in  this  court.  It 
is  insisted  that  the  writ  of  error  should  be 
dismissed  as  improvidently  awarded,  be- 
cause the  case  on  reversal  by  the  Circuit 
court  was  retained  in  that  court  for  further 
proceedings,  and  no  judgment  finally  dis- 
posing of  the  case  has  yet  been  rendered 
by  said  Circuit  court. 

There  can  be  no  doubt  about  the  finality 
of  the  judgment  of  the  County  court.  That 
judgment  was  for  the  amount  of  compensa- 
tion and  damages  awarded  by  the  commis- 
sioners, and  for  costs;  it  was  appealed  from 
by  the  appellee  as  a  final  judgment,  and  we 
are  of  opinion,  as  above  stated,  that  about 
its  finality  there  can  be  no  doubt. 

When  such  final  judgment  has  been  re- 
versed by  the  Circuit  court  and  the  cause 
is  retained  for  further  proceedings,  is  it 
necessary  for  the  judgment  creditor  in  the 
County  court  to  await  the  ulterior  proceed- 
ings in  the  Circuit  court ;  or  may  he  not  at 
once  seek  to  secure  the  benefit  of  his  final 
judgment  in  the  County  court,  by  appealing 
from  the  judgment  of  the  Circuit  court  re- 
versing it? 

This  question  we  think  is  no  longer  an 
open  one  in  this  court.  In  the  most  recent 
case  on  the  subject,  the  case  of  Brumbaugh 
V.  Wissler,  decided  at  Septeml)er  term  1873, 
and  not  yet  reported,  it  was  held  by.  all  the 
judges  that  when  a  final  judgment  of  a 
County  court  had  been  reversed  on  appeal 
by  the  Circuit  court,  and  the  cause  retained 
for  further  proceedings,  without  acquies- 
cence in  such  further  proceedings  by  the 
appellee  in  the  Circuit  court,  the  judgment 
of  reversal  was  proper  subject  of  ap- 

470  peal.     The  finality  of  the  ^judgment  of 
the  County  court  was,  for  the  purpose 

of  appeal,  imparted  to  the  judgment  of  the 
Circuit  court.  We  think  this  rule  of  prac- 
tice alike  reasonable,  economical  and  con- 
venient; and  we  reaffirm  it.  Our  opinion 
is,  that  the  writ  of  error  was  not  improvi- 
dently awarded,  and  the  objection  is  over- 
ruled. 
On  the  merits:  The  appellant  insists  that 


the  judgment  of  the  Circuit  court  should  be 
reversed,  and  that  of  the  County  court 
affirmed,  because  there  was  nothing  in  the 
record  showing  that  the  damages  ascer- 
tained by  the  commissioners,  and  awarded 
by  the  judgment  of  the  County  court,  were 
excessive,  or  based  on  erroneous  principles, 
or  were  the  result  of  misconduct  or  mistake 
on  the  part  of  the  commissioners. 

The  appellee,  on  the  other  hand,  insists 
that  the  damages  awarded  were  based  on 
illegal  and  erroneous  estimates,  and  were 
exorbitantly  excessive. 

Without  considering  the  very  interesting 
question  which  has  been  so  earnestly  and 
so  ably  discussed  at  the  bar,  as  to  the  func- 
tions of  the  commissioners  in  cases  like  the 
present,  the  capacity  in  which  they  act, 
and  the  weight  and  effect  in  general  of  their 
report,  we  hold  it  to  be  clear  and  unques- 
tionable, under  the  plain  mandate  as  well 
as  the  spirit  of  the  statute,  that  the  report 
of  the  commissioners,  ascertaining  the 
amount  of  compensation  and  damages  to  be 
paid  to  the  land  owner,  must  be  confirmed 
by  the  court,  and  judgment  entered  for  the 
amount  reported,  unless,  in  the  words  of 
the  statute,  ^^good  cause  be  shown  against 
it.  * '  This  makes  the  commissioner' s  report, 
if  no  illegality  nor  irregularity  appear  on 
its  face,  at  least  prima  facie  evidence  of 
the  propriety  and  correctness  of  the  award 
of  compensation  and  damages;  and  that 
award  must  therefore  stand  as  the 
471  judgment  of  the  *court,  or  rather,  the 
judgment  of  the  court  must  accord 
therewith,  unless  some  sufficient  matter  be 
established  to  vary  or  arrest  it.  The  land 
owner  may  be  passive,  and  the  entire  onus 
of  showing  such  sufficient  cause  is  thrown 
on  the  objector. 

Was  good  and  sufficient  cause  to  alter  the 
report  sho.wn  in  this  case?  It  was  attempted ; 
but  we  concur  with  the  County  court  in  the 
opinion  that  the  appellee  has  wholly  failed 
to  show  ^^that  the  commissioners  in  the 
discharge  of  their  duties  demeaned  them- 
selves otherwise  than  with  the  strictest 
propriety ;  or  that  they  proceeded  on  other 
than  correct  legal  principles  in  making  up 
their  appraisement  of  damages;  or  that  in 
their  estimates  of  the  defendant's  damages, 
as  agreed  on  and  reported  to  the  court,  they, 
according  to  a  reasonable  probability  even, 
much  less  plainly  and  palpably,  exceeded 
the  just  and  proper  measure  of  the  defend- 
ant's claim  to  compensation  in  this  case.** 
So  far,  indeed,  from  showing  palpable  error, 
or  any  error  in  the  commissioner's  report, 
we  are  of  opinion  on  the  contrary,  without 
undertaking  to  analyze  or  to  comment  in 
detail  on  the  evidence  in  the  cause,  that  it 
abundantly  sustains  the  estimate  of  the 
commissioners  and  the  judgment  of  the 
County  court.  In  fact,  the  estimates  of  a 
very  large  majority  of  the  witnesses  exam- 
ined, as  intelligent  and  as  well  qualified  to 
form  a  correct  judgment  as  any  in  the  cause, 
greatly  exceed  tha  estimate  of  the  commis- 
sioners. We  are  therefore  of  opinion  that 
the  judgment  of  the  Circuit  court  reversing 
that  of  the  County   court   is  erroneous,  and 
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should  be  reversed   and   annulled,    and   the 
judgment    of   the    County    court   should  be 
affirmed  with  costs  to  the  appellant,  Craw- 
ford, in  both  courts. 
472  *The  judgment  of  the  court  was  as 

follows : 

This  day  came  again  the  parties  by  their 
attome3's,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  judgment  of  the  said  Circuit  court 
is  erroneous,  and  that  there  is  no  error  in 
the  said  judgment  of  the  said  County  court. 
Therefore  it  is  considered  that  the  said 
judgment  of  the  said  Circuit  court  be  re- 
versed and  annulled,  and  that  the  plaintiff 
in  error  recover  against  the  defendant  in 
error  his  costs  by  him  expended  in  the  pros- 
ecution of  his  supersedeas  aforesaid  here ; 
and  this  court,  proceeding  to  render  such 
judgment  as  the  said  Circuit  court  ought  to 
have  rendered,  it  is  further  considered  that 
the  said  judgment  of  the  said  County  court 
be  affirmed,  and  that  the  defendant  recover 
against  the  plaintiff  damages  according  to 
law,  and  his  costs  by  him  about  his  defense 
in  the  said  Circuit  court  expended.  Which 
is  ordered  to  be  certified  to  the  said  Circuit 
court  of  Augusta  county. 

Judgment  of  the  Circuit  court  reversed. 


473 


*Lav6ll  V.  Gold's  AdmV.* 
September  Term,  1874,  Staunton. 


I.   Chancery  Practlce>-lHae  Out  of  Chancery.— In  a 

chancery  canse,  the  court  directs  an  issue  to  be 

tried  at  its  bar.    This  issue  is  tried  on  the  common 

law  side  of  the  court  and  the  verdict  is  certified  to 

the  chancery  side  of  the  court;  and  there  is  a 

motion  to  set  it  aside  and  for  a  new  trial.    The 

court  sets  aside  the  verdict  and  directs  a  new 

trial  of  the  issne  as  amended  by  him :  he  bein?  the 

same  Judffe  who  presided  at  the  trial  of  the  issue. 

—Held: 

I.  Same— Same— Verdict— Dissatisfaction  of  Judge.- 

It  is  not  necessary  for  the  judge  sitting  on  the 
common  law  side  of  the  court  to  certify  to  him- 
self on  the  chancery  side,  that  he  is  dissatisfied 
with  tie  verdict:  but  he  may  set  it  aside  without 
such  certificate. 

a.  Same— Same— Same.— Another  judge  holding  a 
subsequent  term  cannot  set  aside  the  order  of 
the  judge  at  the  previous  term  and  reinstate 
the  verdict. 

3.    Same— 3ame— Same— Bxceptlone.— If  the    party 

objecting  to  set  aside  the  verdict  is  dissatisfied 
with  the  order,  he  should  except  to  it  and  have 
the  fact  proved  on  trial,  or  the  evidence  spread 
upon  the  record,  and  thus  the  order  may  be 
reviewed. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Rockbridge  county,  instituted  in 
June  1859  by  Abraham  I^avell  against  Wil- 
liam M.  Gold's  administrator,  to  set  up  and 

«Por  monographic  note  on  Issue  Out  of  Chancery,  see 
end  of  case. 


recover  the  amount  of  a  bond  for  $1,7019 
which  the  plaintiff  alleged  William  M.  Gold 
had  executed  to  him  on  the  5th  of  Septem- 
ber, 1856,  and  which  he  had  lost  in  October 
1858;  and  upon  which  there  was  endorsed  a 
credit  for  $400,  and  another  for  $200. 

Gold's  administrator  answered,  and 

474  admitting  that  *p08sibly  the  plaintiff 
held    the    bond   of   his   intestate,    on 

which  a  small  balance  might  be  due,  he 
believes  said  bond  was  not  lost,  but  the  loss 
was  feigned,  in  order  to  gain  more  than  the 
face  and  the  endorsements  on  the  bond 
would  give  him. 

An  immense  amount  of  testimony  was 
taken  in  the  case;  and  on  the  23d  of  April 
1868  the  court  made  an  order,  that  a  jury 
be  empanelled  at  the  bar  of  this  court,  and 
sworn  to  try  the  following  issues : 

1st.  Did  William  M.  Gold,  in  his  lifetime, 
execute  and  deliver  to  plaintiff,  A.  L^aveU, 
a  writing  obligatory,  or  a  note  in  writing, 
binding  the  said  William  M.  Gold  to  pay 
the  plaintiff  the  sum  of  one  thousand  seven 
hundred  and  one  dollars;  if  so,  when  and 
what  sums,  if  any,  were  paid  on  said  obli- 
gation or  note  in  writing  by  said  William 
M.  Gold,  and  at  what  dates.  2d.  If  such 
bond  or  note  was  so  executed  and  delivered, 
has  the  same  been  lost  or  casually  destroyed. 

The  issue  came  on  to  be  tried  in  Decem- 
ber 1868,  at  a  special  term  of  the  court, 
when  the  jury  found  that  William  M.  Gold 
in  his  lifetime  did  not  execute  and  deliver 
to  the  plaintiff,  A.  Lavell,  a  writing  oblig- 
atory, or  a  note  in  writing,  binding  said 
Gold  to  pay  the  plaintiff  the  sum  of  $1,701 ; 
and  that  no  such  bond  or  note  in  writing 
has  been  lost  or  casually  destroyed.  All 
which  was  ordered  to  be  certified,  with  the 
costs  of  both  parties  on  the  trial  of  the 
issues,  to  the  chancery  side  of  this  court. 

Whereupon,  the  plaintiff  moved  the  court 
to  set  aside  the  verdict  of  the  jury,  and  to 
grant  him  a  new  trial.  And  on  the  17th 
of  December  1868  **the  cause  came  on  to 
be  further  heard  upon  the  papers  formerly 
read,  and  upon  the  verdict  of  the  jury  upon 
the  issues  directed  to  be  tried  at  the  bar  of 
this  court,  and  upon  the  motion  of  the 

475  plaintiff    for   a   new   trial  upon  *said 
issues :  On  consideration  whereof,  the 

court,  not  being  satisfied  with  the  verdict, 
doth  set  the  same  aside,  and  doth  order  and 
decree  that  the  former  order  directing  an 
issue  be  amended,  so  as  to  omit  the  second 
issue;  the  matter  therein  directed  to  be 
enquired  of  by  the  jury  being  proper  for  the 
consideration  of  the  court,  and  there  being 
evidence  enough  in  the  record  to  enable  this 
court  to  decide  the  question  suggested  in 
said  second  issue  upon  the  decision  of  the 
questions  involved  in  the  first.*'  It  was 
therefore,  for  reasons  stated,  ordered  that 
the  first  named  issue  be  certified  for  trial 
at  the  bar  of  the  Circuit  court  of  Bath 
county,  Ac.  And  liberty  was  given  the  par- 
ties to  take  further  testimony. 

At  the  April  term  of  the  court  for  1869, 
on  the  17th  of  April,  the  order  made  in  the 
cause  on  the  I7th  of  December  1868  was  set 
aside.     And   on    the   21st   of  July  1871  the 
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cause  came  on  to  be  heard  upon  the  papers 
formerly  read,  and  the  order  of  the  court  of 
April  1869,  setting  aside  the  order  of  De- 
cember 1868,  and  the  cause  now  standing 
upon  the  verdict  of  the  jury,  and  the  court 
seeing  no  reason  to  set  aside  said  verdict, 
confirmed  the  same ;  and  made  a  decree  that 
the  bill  be  dismissed  with  costs.  And, 
thereupon,  A.  La  veil  applied  to  a  judge  of 
this  court  for  an  appeal ;  which  was  allowed. 

Sheffey    &     Bumgardner,  .   Letcher    and 
Pendleton,  for  the  appellant. 

Tucker  &  Christian,  for  the  appellee. 

ANDERSON,  J.  delivered  the   opinion  of 
the  court. 

Where  an  issue   out   of  chancery  was  di- 
rected to  be    tried   at   the  bar  of  the 

476  common  law  court,  it  was   a  *well  es- 
tablished rule  of  practice,    before  the 

common  law  and  chancery  jurisdictions 
were  united  in  the  same  judge,  that  the 
verdict  of  the  jury  should  be  certified  by 
the  judge  before  whom  the  issue  was  tried 
to  the  chancellor;  and  that  a  motion  to  set 
aside  the  verdict,  and  to  direct  a  new  trial, 
could  not  be  entertained  by  the  common 
law  court,  but  must  be  made  in  the  chancery 
court.  But  if  the  judge  of  the  common  law 
court,  certified  to  the  chancellor  that  the 
verdict  was  against  evidence,  it  was  the 
duty  of  the  chancellor,  at  least,  if  there  had 
not  been  more  than  one  trial,  to  set  aside 
the  verdict  and  award  a  new  trial.  In 
Grigsby  v.  Weaver,  5  Leigh  197,  the  judge 
before  whom  the  issue  was  tried,  certified 
not  only  that  the  verdict  was  against  evi- 
dence, but  also  the  facts  proved.  The  chan- 
cellor not  only  refused  to  direct  a  new  trial, 
but  entered  a  decree,  founded  upon  the  ver- 
dict, dismissing  the  bill.  And  the  Court  of 
Appeals — only  three  judges  sitting — affirmed 
the  decree;  Brockenbrough,  J.,  dissenting. 
Judge  Carr,  referring  to  Pleasants  &  als.  v. 
Ross,  1  Wash.  156,  and  Southall  v.  McKeand, 
1  Wash.  336,  says,  the  farthest  they  go,  is 
to  hold,  that  as  a  general  rule  the  chancellor 
ought  not  to  be  satisfied,  where  the  certifi- 
cate is  against  the  verdict;  admitting  at 
the  same  time  that  the  rule  only  holds 
where  there  is  no  circumstance  appearing 
to  vary  the  case.  Brooke,  J.,  says,  that 
'4f  the  judge  had  certified  the  verdict  was 
contrary  to  the  evidence,  and  no  more,*'  he 
(the  chancellor)  would  have  been  bound  to 
direct  a  new  trial.  Judge  Brockenbrough 
did  not  think  it  clear  that  the  judge  had  no 
other  evidence  than  what  he  certified.  And 
he  thought  the  chancellor  erred  in  confirm- 
ing the  verdict  and  decreeing  upon  it.  He 
says  no  case  has  been  produced,  in  which 
after  a  single  trial,    the  certificate  of 

477  the  judge   ^against   the   verdict    has 
been    entirely   disregarded.      In    that 

case  all  the  judges  concurred  in  the  general 
rule,  that  where  the  judge  before  whom  the 
issue  is  tried  certifies  to  the  chancellor 
against  the  verdict,  it  is  the  duty  of  the 
chancellor  to  set  it  aside,  unless  it  appears 
from  the  evidence  certified,  or  circumstances 


varying    the    case,    that    the    verdict    ^ras 
wrong. 

Since  the  union  of  the  two  jurisdictions 
of  law  and  chancery  in  Virginia,  although 
it  is  the  policy  of  the  law,  that  the  distinc- 
tive character  of  the  two  jurisdictions  shall 
be  preserved  in  the  exercise  of  their  respec- 
tive functions,  yet,  as  prior  to  the  union  of 
the  two  jurisdictions,  the  issue  mi£fht  be 
tried  at  the  bar  of  either,  it  cannot  now  be 
a  matter  of  any  consideration  whether  it  is 
tried  on  the  common  law  or  the  chancery 
side  of  the  court.  Nor  can  it  be  material, 
as  the  issue  is  to  be  tried  before  the  same 
judge,  whether  tried  on  the  common  law  or 
chancery  side  of  the  court,  to  require  the 
verdict  to  be  certified  to  the  same  jnd^e 
who  presided  at  the  trial.  Though  it  mig-ht 
be  well  to  observe  this  formality,  it  would 
be  going  too  far  to  hold,  that  the  order 
made  by  the  judge,  on  the  chancery  side  of 
his  court,  in  the  cause  there  depending, 
setting  aside  the  verdict,  which  he  thoug^ht 
contrary  to  the  evidence,  should  be  reversed, 
because  he  had  not  observed  the  formality 
of  certifying  to  himself  that  it  was  against 
evidence.  The  court  is  therefore  of  opin- 
ion that  there  was  no  error  in  the  decretal 
order  made  in  this  cause  on  the  17th  day  of 
September  1868,  setting  aside  the  verdict 
and  directing  a  new  trial  of  the  issue,  as 
altered  and  modified  in  said  order;  being  of 
opinion  that  section  15  of  ch.  177,  Code  of 
1860,  p.  733,  was  never  designed  to  take 
from  a  court  of  chancery  the  power  to  direct 
a  new  trial  of  an  issue  in  a  cause  depending 

therein. 
478         *The  court  is  further  of  opinion  that 

the    subsequent    order    made    in     the 
cause,  on  the  I7th  of  April  1869,  setting  aaide 
the  decretal   order  of  1868,  is  unwarranted 
by  anything  appearing  on   the   face  of  the 
record.     We    have    seen   that   said  decretal 
order  was  valid;  that   it  rendered  null  and 
void  the  verdict,  and  directed   a   new   trial 
of   the    issue.     If   the   defendant   had    felt 
himself  aggrieved  by  the  order  setting  aside 
the  verdict,  he  might  have  excepted  to  the 
ruling  of  the  court,  and  had  the  facts  proved 
at  the  trial,  or  the  evidence  spread  upon  the 
record,    and    thus   said   order    might  be  re- 
viewed.    But  that   was  not  done,  and  there 
is  nothing  in  the  record   to  show   that  said 
order   was   erroneous.     That  decretal  order 
could    only    be    rescinded,    and    the  verdict 
which  it  annulled  revived,  for  cause  appear- 
ing upon  the  face  of  the   record.     No  such 
cause  appears,  and   nothing   even  assigned 
as    cause    for    its    rescission.     It  could  not 
have  been  set   aside   at   a  subsequent  term, 
by  the   arbitrary   order  of  the  same  judge 
who  made  it,  much   less  by   another  judge 
who  did  not  preside  at  the  trial  of  the  issue, 
and  who  was  not   informed,    so   far  as  this 
record  shows,  of  what  was   proved   on    the 
trial  of  the  issue.     If,  when  the  courts  werv 
separate,    it  was   error   for  the  chancellor, 
not  knowing"  what  had    been   proved  on  the 
trial,  to  ratify  the  verdict,  which  had  been 
certified  by  the   judge    who   presided  at  the 
trial   to  be    against  evidence,    much   more 
would  it  be  error  for  a   judge   who  had  not 
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presided  at  the  trial,  nor  been  informed  as 
to  what  was  proved,  to  rescind  at  a  subse- 
quent term  the  decretal  order  of  the  judge 
who  had  presided  at  the  trial,  setting  aside 
the  verdict,  and  directing  a  new  trial.  It 
does  not  appear  that  the  judge  who  set  aside 
the  decretal  order  of  1868,  and  restored  the 
verdict,  was  informed  as  to  what  was 

479  proved   on    the   trial  of  the  *issue,  or 
that  he  was  the   same   judge  who  had 

at  a  previous  term  set  aside  the  verdict.  It 
is  a  fact  that  he  was  not  the  same  judge, 
which  may  be  judicially  known,  though  not 
appearing  upon  this  record,  being  evidenced 
by  the  public  records  of  the  country. 

The  court  is  further  of  opinion  that  the 
final  decree  in  this  cause  being  founded 
upon  the  aforesaid  erroneous  order  and  ab- 
rogated verdict,  is  likewise  erroneous. 

The  court  is  therefore  of  opinion,  without 
looking  into  the  merits  of  this  case,  or  in- 
dicating any  opinion  thereon,  to  reverse  said 
decree  with  costs,  to  set  aside  and  annul  the 
order  of  April  17th,  1869,  which  sets  aside 
the  decretal  order  of  December  17th,  1868, 
and  to  remand  the  cause  for  further  pro- 
ceedings to  be  had  therein  in  conformity 
with  this  opinion. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that 
there  is  no  error  in  the  decretal  order  of  the 
17th  day  of  December  1868,  setting  aside  the 
verdict  of  the  jury,  and  directing  a  new 
trial  on  the  issue  as  amended ;  and  that  the 
order  of  April  17th,  1869,  setting  aside  said 
decretal  order  is  erroneous,  and  should  be 
set  aside  and  annulled;  and  consequently 
that  the  decree  of  July  21st,  1871,  founded 
upon  said  verdict,  is  erroneous.  It  is  there- 
fore ordered  and  decreed  that  the  said  last 
mentioned  decree,  and  the  said  order  of 
April  17th,  1869,  be  reversed  and  annulled ; 
and  that  the  appellee,  out  of  the  estate  of 
his  intestate,  pay  to  the  appellant  his  costs 
exi>ended  in  the  prosecution  of  his  appeal 
aforesaid  here;  and  the  cause  is  remanded 
to  the  said  Circuit  court  of  Rockbridge 
county,  for  further  proceedings  to  be  had 
therein   in   conformity  with   this  de- 

480  cree,  *without  prejudice   to  the  right 
of   said    Circuit  .court    to   make   any 

change  in  the  decretal  order  of  December 
1868,  as  to  the  court  at  whose  bar  the  issue 
shall  be  tried,  as  may  l>e  deemed  proper 
under  the  circumstances  as  they  may  then 
appear.  Which  is  ordered  to  be  certified  to 
the  said  Circuit  court  of  Rockbridge  county. 

Decree  reversed. 


ISSUE  OUT  OP  CHANCERY. 

I.  Wben  an  Issue  Is  Proper. 

II.  ETldence  on  Trial  of  Issue. 

III.  Certificate  of  Verdict  ou  Trial  of  Issue. 
rv.  Issue  of  DeoisavU  Vel  Non, 

V.  Proceedings  iu  the  Appellate  Court. 

I.  WHEN  AN  IS5UB  IS  PROPER. 

Ob|ect  of  Issue. —The  object  of  directlur  an  issue 
out  of  chancery  is  to  satisfy  the  conscience  of  the 


chancellor.  Pleasants  &Co.  v.  Ross,  1  Wash.  [156] 
197;  Dour  lass  V.  McChesney,  2  Rand.  109:  Whitworth 
V.  Adams,  6  Rand.  897;  Moseley  ▼.  Brown  et  aU.,  76 
Va.  419;  Keaffy  et  alt.  v.  Trout,  85  Va.  390, 7  S.  E.  Rep. 
889;  Steptoe  v.  Flood's  Adm*r,  31  Qratt.  828;  Nease  v. 
Capehart,  15  W.  Va.  300. 

CMirt  May  Direct  Issue  Ex  MIro  Hotu.— When  the 
evidence  in  the  depositions  is  confllctlnff  the  court 
may  of  its  own  motion  direct  an  issue  out  of  chan- 
cery.   Meek  v.  Spracher,  87  Va.  162, 12  S.  E.  Rep.  397. 

lasae  Discretianary.— No  court  of  equity  is  bound  to 
direct  an  issue,  on  the  mere  ground  that  the  evidence 
is  contradictory;  but  it  may  judge  of  the  weicrht  of 
evidence  and,  if  its  conscience  is  satisfied,  decide 
without  a  Jury.  Hord's  Adm'r  v.  Colbert,  88  Gratt. 
60;  Nice  v.  Purcell,  1  H.  &  M.  872;  Rohrer  v.  Travers, 
11 W.  Va.  146;  Arnold  v.  Arnold.  11 W.  Va.  449;  Ander- 
son v.  Cranmer,  11  W.  Va.  662;  Jarrettv.  Jarre tt  11 
W.  Va.  584;  Nease  v.  Capehart,  16  W.  Va.  299;  Setaer 
V.  Beale,  19  W.  Va.  289;  Miller  v.  Wills,  95  Va.  860,  28 
S.  £.  Rep.  887;  Robinson  v.  Allen.  85  Va.  791,  8  S.  E. 
Rep.  886;  Hull  v.  Watts.  95  Va.  10,  27  S.  E.  Rep.  829. 

When  the  facts  are  disputed,  the  directing  of  an 
issue  is  discretionary  with  the  court  Crebs  v.  Jones, 
79  Va.  381;  Carter  v.  Campbell,  Gilmer  170;  Williams 
v.  Blakey.  76  Va.  254;  Foushee  v.  Lea,  4  Call  279; 
Fishbume  v.  Ferguson,  84  Va.  102,  4  S.  £.  Rep.  575; 
Rowton  V.  Rowton,  1  H.  &  M.  92:  Hord's  Adm*r  v. 
Colbert  €tal.,2»  Gratt  49,  and  note;  Wise  v.  Lamb,  9 
Gratt  294;  Robinson  v.  Allen,  85  Va.  725, 8  S.  E.  Rep. 
885;  Stannard  v.  Graves,  2  Call  810  [869] ;  Pairo  v. 
Bethell,  75  Va.  825;  Beverly  v.  Rhodes,  86  Va.  419, 10 
S.  E.  Rep.  572;  Rohrer  v.  Travers,  11  W.  Va.  147; 
Setzer  v.  Beale.  19  W.  Va.  289;  Samuel  v.  Marshall,  8 
Leigh  567. 

This  direction  is,  however.  Judicial  and  a  mistake 
in  its  exercise  is  a  Just  cause  for  appeal.  Carter  v. 
Carter,  88  Va.  686;  Miller  v.  Wills,  95  Va.  351.  28  S.  E. 
Rep.  887;  Beverley  v.  Walden,  20Gratt  154;  Stannard 
▼.  Graves,  2  CaU  810  [869] ;  Jarrett  v.  Jarrett  11  W. 
Va.  664;  Anderson  v.  Cranmer,  11  W.  Va.  668;  Setzer 
V.  Beale,  19  W.  Va.  289;  Reed  v.  Cline's  Heir»,  9  Gratt 
136;  Tompkins'  Ex'or  v.  Stephens,  10  W.  Va.  156; 
Powell  v.  Batson,  4  W.  Va.  610;  Mahnke  v.  Neale,  23 
W.  Va.  68. 

Pratul  —  Conflict  of  Testimony.  —  When  a  deed  is 
charged  to  be  fraudulent  and  the  answer  does  not 
confess  the  fraud,  if  the  testimony  be  conflicting  and 
unsatisfactory,  an  issue  should  be  directed.  Hooe 
V.  Marquess,  4  Call  416;  Chapman  v.  Chapman,  4  Call 
480;  Bullock  v.  Gordon,  4  Munf.  450;  Knibb's  Ex'or 
V,  Dixon,  1  Rand.  249;  West's  Ex'or  v.  Logwood,  6 
Munf.  491;  Marshall  v.  Thompson.  2  Munf.  412. 

Dunagos.— When  the  quantum  of  damages  Is  un- 
certain it  is  proper  for  the  chancellor  to  direct  an 
issue  to  try  the  same.  Nagle  v.  Newton,  22  Gratt 
814;  Isler  v.  Grove,  8  Gratt  267;  Braxton  v.  Willing, 
4  Call  288. 

ln|unctlon.— On  a  bill  of  injunction  to  prevent  the 
sale  of  chattels  if  defendant  alleges  adverse  posses- 
sion, for  five  years  and  the  evidence  on  this  point  is 
doubtful,  an  issue  should  be  directed  to  ascertain 
the  truth  of  the  allegation.  Gait  v.  Carter,  6  Munf. 
246;  Marshall  v.  Thompson,  2  Munf.  412. 

Evidence  Conflicting— Witness  Impeached.— "As  a 
general  rule,  where  the  credit  and  accuracy  of  the 
witnesses  are  Impeached,  or  where  the  evidence  is 
conflicting,  rendering  it  necessary  to  weigh  the 
character  and  credibility  of  witnesses,  or  where  the 
evidence  is  so  equally  balanced  on  both  sides  that  it 
becomes  doubtful  which  scale  preponderates,  an 
issue  ought  properly  to  be  directed. "  McCuUy  v.  Mc- 
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Cully.  78  Va.  15©;  Meek  v.  Spracher,  87  Va.  171,  12  S.  E. 
Rep.387;  Brent  v.  Dold,  Gilmer  211:  Boyd  v.  Hamil- 
ton's Heirs,  6Munf.  4S9;  Williams  v.  Blakey,  76  Va.  2M>; 
Anderson  v.  Cranmer,  11  W.  Va.  5d2;  Setzer  v.  Beale, 
19  W.  Va.  289;  Maffill  v.  Manson,  20  Gratt.  527;  Snouf- 
fer's  Adm'r  v.  Hansbrourh,  79  Va.  106;  Marshall  v. 
Thompson,  2  Munf.  412;  Bullock  y.  Gordon,  4  Munf. 
450;  Mettert's  Adm'ry.Hacran,  18  Gratt.  231;  Nelson's 
Adm'r  v.  Armstrong,  5  Gratt.  354;  Beale  y.  Dig-eres,  6 
Gratt.  682;  Powell  y.  Batson,  4  W.  Va.  610;  Nease  y. 
Capehart,  8  W.  Va.  96;  Cocke  y.  Upshaw,  6  Munf.  464. 

iMue  Tried  In  Equity  Court.— When  a  court  of  equity 
has  jurisdiction  of  a  case,  and  it  is  a  case  proper  for 
specific  performance,  such  court  may,  as  ancillary 
to  specific  performance,  decree  compensation  or 
damages,  and  where  the  ascertainment  of  damage 
is  asserted  in  the  case  before  it,  the  court  ought  not 
to  send  the  parties  to  another  forum  to  litigate  their 
rights  but  should  refer  the  matter  to  one  of  its  com- 
missioners, or  direct  an  Issue  quafUum  damnificatus 
to  be  tried  at  its  own  bar.  Nagle  y.  Newton,  22  Gratt 
814;  Campl>ell  y.  Rust  85  Va.  666,  8  S.  E.  Rep.  664; 
Witz,  Beidler  &  Co.  v.  Mullin,  90  Va.  806,  20  S.  E.  Rep. 
783:  Ewing  y.  Litchfield.  91  Va.  580.  22  S.  E.  Rep.  362; 
Ay  res  y.  Robins,  30  Gratt  ua 

Issue  Improper.— When  the  merits  of  the  cause  are 
clear,  there  being  no  occasion  for  an  issue,  none 
should  be  directed.  Fry  or  y.  Adams,  1  Call  [882]  332; 
Paynes  y.  Coles,  1  Munf.  373;  Samuel  v.  Marshall,  3 
Leigh  567;  Reed  y.  Cline's  Heirs,  9  Gratt  136:  Wise 
y.  Lamb,  9  Gratt  294;  Greer  y.  Greers,  9  Gratt  382- 
833:  Loye  y.  Braxton,  5  Call  537;  Smith's  Adm'r  v. 
Betty,  11  Gratt  758;  Kraker  y.  Shields,  20  Gratt  877; 
Setzer  y.  Beale,  19  W.  Va.  289;  Nice  v.  Purcell,  1  H.  A 
M.  872;  Arnold  v.  Arnold  et  cU.,  11  W.  Va.  449;  Ander- 
son V.  Cranmer,  11  W.  Va.  562;  Jarrett  y.  Jarrett  11 
W.  Va.  584;  Watkins  y.  Young,  31  Gratt  84;  Beyer ly 
y.  Rhodes,  86  Va.  419,  10  S.  E.  Rep.  672;  Jones  y. 
Christian,  86  Va.  1017.  US.  E.  Rep.  984:  Keagy  y. 
Trout  85  Va.  390.  7  S.  £.  Rep.  329:  Loftus  v.  Maloney, 
89  Va.  676,  16  S.  E.  Rep.  749;  McFarland  y.  Douglass, 
11  W.  Va.  687:  Hurley  y.  Oakley  Land  Co.  (Va.).  24  S. 
E.  Rep.  237. 

On  a  bill  in  equity  charging  fraud,  if  the  answer 
positively  denies  fraud,  no  issue  should  be  directed 
unless  the  plaintiff,  by  the  testimony  of  two  wit- 
nesses or  of  one  witness  and  strong  corroborating 
circumstances,  throws  the  burden  of  proof  on  the 
defendant  Beyerley  y.  Walden,  20  Gratt  147;  Car- 
ter V.  Carter,  82  Va.  624;  Keagy  y.  Trout  et  al.,  85  Va. 
390,  7  S.  E.  Rep.  329;  Smith's  Adm'r  y.  Betty,  11  Gratt 
752:  Pryor  y.  Adams,  1  Call  382;  Wise  y.  Lamb,  9 
Gratt  294;  Grigsby  y.  Weaver,  5  Leigh  197;  Vangilder 
v.  Hoffman,  22  W.  Va.  8;  Sands  v.  Beardsley,  32  W. 
Va.  504,  9  S.  E.  Rep.  925;  De Vaughn  v.  Hustead,  27  W. 
Va.  773. 

In  a  chancery  cause,  if  upon  the  state  of  the  proofs 
at  the  time  the  issue  is  directed,  the  bill  should  be 
dismissed,  it  is  error  to  direct  it;  and  although  the 
issue  is  found  in  favor  of  the  plaintiff,  the  bill 
should,  notwithstanding,  be  dismissed  at  the  hear- 
ing. Smith  V.  Betty,  11  Gratt  752;  Jarrett  v.  Jarrett 
11  W.  Va.  584;  Vangilder  v.  Hoffman,  22  W.  Va.  8; 
Mahnke  v.  Neale,  23  W.  Va.  58:  Collins  y.  Jones,  Q 
Leigh  580:  Pryor  v.  Adams,  1  Call  882;  Wise  v.  Lamb, 
9  Gratt  310:  Hudson  v.  Kline.  9  Gratt  384;  McFar- 
land, Adm'r  V.  Douglass,  11  W.  Va.  637. 

Award.— An  issue  out  of  chancery,  which,  by  agree- 
ment of  parties  is  submitted  to  arbitrators  and 
decided  must  be  considered  an  award  to  be  treated 
accordingly.  Pleasants  &  Co.  v.  Ross,  1  Wash.  [156] 
197. 


II.  EVIDENCE  ON  TRIAL  OP  IS5UE. 

If,  on  an  issue  out  of  chancery  to  try  the  validity 
of  a  will,  the  court  gives  no  directions  as  to  tlie 
reading  of  papers  filed  in  the  cause,  the  omlasloii  to 
read  such  documents  on  the  trial  of  the  issue  wben 
no  exception  was  taken  will  not  be  a  groand  for 
reversing  the  proceedings,  on  refusal  of  the  chan- 
cellor to  grant  a  new  trial.  Ford  v.  Gardner.  1  H- 
&  M.  72;  Paul  v.  Paul,  2  H.  &  M.  533;  Fant  v.  Bliller. 
17  Gratt  227. 

On  trial  of  an  issue  out  of  chancery  the  plaintiff  in 
the  issue  relies  upon  a  receipt  to  which  there  is  an 
attesting  witness,  but  both  the  witness  and  tlie 
principal  are  dead.  The  plaintiff  having  pxx>ved  ibe 
handwriting  of  the  witness,  the  defendant  may 
introduce  testimony  to  show  that  the  name  of  tiie 
principal  to  the  receipt  is  not  in  his  hand-writinjr. 
Steptoe  V.  Flood's  Adm'r,  81  Gratt  823. 

On  the  trial  of  an  issue  out  of  chancery  any  papers 
may  be  read  which  were  read  at  the  hearingr  of  tbe 
cause.    McCall  v.  Graham  (1806),  1  H.  &  M.  13. 

Depositions  cannot  be  regularly  read  on  the  trial 
of  an  issue  directed  by  the  chancellor,  unless  by  bis 
special  order.  Powell  v.  Manson,  22  Gratt  177: 
Joslyn  V.  Bank,  86  Va.  289, 10  S.  E.  Rep.  106;  Paul  v. 
Paul,  2  H.  &  M.  525;  (1808).  See  monographic  note  on 
"Depositions"  appended  to  Field  v.  Brown.  24  Gratu 
74.  See  monographic  noU  on  "Answers  in  Bqnlty 
Pleadii^g"  appended  to  Tate  v.  Vance,  27  Gratt  971. 

III.  CERTIFICATE  OP  VERDICT  ON  TRIAL   OF 

ISSUE. 

If  the  court  which  tries  the  issue  is  dissatisfied 
with  the  verdict  it  should  be  so  certified  on  tlie 
record.  If  the  trial  court  deems  the  verdict  just, 
counsel  may  have  a  bill  of  exceptions;  but  no  affi- 
davit of  counsel  will  supply  the  place  of  this  l>ill. 
Stannard  v.  Graves,  2  Call  310  [969] ;  Nease  v.  Cape- 
hart  15  W.  Va.  800;  Fitzhugh's  Ex'ors  v.  Fitzhofirh. 
11  Gratt  210;  Lee'sEx'orv.  Boak,  11  Gratt  182;  Ayres 
V.  Robins,  80  Gratt  119;  Joslyn  v.  Bank,  86  Va.  280.  10 
S.  E.  Rep.  166;  Paul  v.  Paul,  2  H.  &  M.  526;  Laml>erti» 
v.  Cooper's  Ex'or,  20  Gratt  65. 

Certificate  of  Exceptions  Unnocessary.— If  the  conn 
certifies  the  verdict  it  is  not  necessary  to  expressly 
certify  the  exceptions.  Watkins  v.  Carlton,  10  L.ei«^li 
560:  Lamberts  v.  Cooper's  Ex'or.  29  Gratt  65. 

Verdict  Contrary  to  tbe  Evidence.— On  issue  out  of 
chancery,  if  the  judge  before  whom  the  issue  is 
tried  certifies  that  the  verdict  is  contrary  to  tlie 
facts,  the  chancellor  ought  not  usually  to  be  satisfied 
with  it  Southall  v.  McKeand,  1  Wash.  487  [S88]  : 
Pleasants  &  Co.  v.  Ross,  1  Wash.  197  [156] :  Fishbume 
v.  Ferguson,  84  Va.  101,  4  S.  E.  Rep.  575;  Love  v. 
Braxton,  5  Call  542. 

New  Trial  Discretionary.— But  the  chancellor  is  not 
bound  to  direct  a  new  trial  in  such  case.  He  may 
use  his  discretion  subject  to  reversal  in  the  appel- 
late court  If  the  chancellor's  conscience  is  satis- 
fied, he  may  refuse  a  new  trial.  Miller  v.  Wills,  95 
Va.  887.  28  S.  E.  Rep.  337;  Snouffer's  Adm'r  v.  Hans- 
brough,  79  Va.  166;  Ross  v.  Pynes,  3  Call  400  [508] ; 
Grigsby  v.  Weaver,  5  Leigh  212  [197]:  La  veil  v. 
Gold's  Adm'r,  25  Gratt  476. 

After  two  concurring  verdicts  on  an  issue  directed 
he  may  have  large  discretion  to  refuse  a  new  trial 
though  the  judges  who  tried  the  issue  certify  the 
decisions  to  be  contrary  to  the  evidence.  McRae's 
Ex'ors  v.  Woods'  Ex'or,  1  H.  &  M.  548. 

Certificate  in  Favor  of  tbe  Verdict.— When  the  Judge 
before  whom  the  issue  is  tried  certifies  in  favor  of 
the  verdict  no  new  trial  ought  to  .be  granted.    In 
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determininff  the  weight  of  the  evidence  it  should  be 
remembered  that  viva  voce  testimony'  as  well  as 
written  was  admissible  In  the  trial  of  the  issue,  and 
thouerh  the  verdict  be  asalnat  the  documentary 
testimony  It  may  not  be  contrary  to  the  weight  of 
the  evidence.  Paul  v.  Paul,  2  H.  &.  M.  688;  Ford  v. 
Gardner,  1  H.  &  M.  72. 

Verdict  Conclusive.— When  an  issue  is  properly 
directed  and  regularly  tried  the  verdict  of  the  jury 
is  conclusive  on  the  conscience  of  the  chancellor 
unless  some  real  ground  exist  for  setting  it  aside. 
Pleasants  v.  Ross,  1  Wash.  156:  Paul  v.  Paul,  2  H.  & 
M.  525:  Nease  v.  Capehart,  15  W.  Va.  299:  McCully  v. 
McCuUy,  78  Va.  159:  Fishburne  v.  Ferguson,  84  Va. 
102,  4  S.  E.  Rep.  575:  Carter  v.  Campbell,  Qilmer  159: 
Marshall  v.  Marshall,  18  W.  Va.  895:  Southall  v. 
McKeand,  1  Wash.  484  [886]. 

If.  however,  the  verdict  Is  not  responsive  to  the 
issue,  it  must  be  set  aside  and  a  new  trial  granted. 
Marshall  v.  Marshall,  18  W.  Va.  805:  Com.  v.  Mister, 
79Va.5. 

IV.  i3SUB  OF  DEVISAVIT  VEL  NON. 

When  the  Issue  directed  is  detfUceoU  vel  non,  it  is 
the  sole  object  and  not  a  mere  incident  of  the  suit, 
and  the  chancery  court  is  bound  to  decree  accord- 
ing to  the  verdict  unless  for  good  cause  shown. 
Lamberts  v.  Cooper's  Ez'or,  89  Gratt.  61 ;  Malone^s 
Adm'r  V.  Hobbs,  1  Rob.  867;  Almond  v.  Wilson,  75 
Va.  618HS86;  Reed  v.  Aztell,  84  Va.  286.  4  S.  E.  Rep.  587. 

The  court  trying  such  issue  may  itself  grant  a  new 
trial  without  referring  the  cause  back  to  the  chan- 
cery court.    Lamberts  v.  Cooper's  Ex'or,  29  Gratt.  61. 

Trial  at  Bar  of  Chancery  Court.— The  chancery  court 
may  direct  the  issue  of  devitavit  vel  non  to  be  tried  at 
its  own  bar  by  a  jury  under  the  direction  of  the 
court.    Coalter's  Ex'or  v.  Bryan,  1  Gratt  18. 

In  the  trial  of  this  issue  the  court  acts  merely  as  a 
court  of  probate  and  should  not  decide  other  ques- 
tions not  connected  with  the  Issue.  Coalter  v.  Bryan, 
1  Gratt  18;  Malone's  Adm'r  v.  Hobbs,  1  Rob.  846; 
Connolly  v.  Connolly.  82  Gratt  667;  Kincheloe  v. 
Klncheloe,  11  Leigh  899;  Hartman  v.  Strlckler,  88 
Va.  229:  Lamberts  v.  Cooper,  29  Gratt  63;  Kirby  v. 
Kirby.  84  Va.  629.  5  S.  E.  Rep.  539. 

Exceptions  on  Trial  of  Devlsavit  Vel  Non.— On  trial 
of  an  issue  devUavit  vel  non,  if  one  of  the  parties 
object  to  the  admission  of  a  person  to  testify  or 
object  to  the  admission  of  evidence,  and  the  objec- 
tions are  overruled,  if  the  objector  takes  no  excep- 
tion and  does  not  signify  his  intention  to  except 
before  the  verdict  is  rendered,  he  will  be  considered 
as  waiving  such  objection.  Lamberts  v.  Cooper,  29 
Gratt  61:  Peery's  Adm'r  v.  Peery,  26  Gratt  824; 
Montague  v.  Allan's  Ex'or,  78  Va.  592;  See  Va.  Code 
1887,(2542:  Pollard's  Supp.  1900.  S  8881. 

V.  PROCBBDINOS  IN  THE  APPELLATE  COURT. 

Issue  Improperly  Directed.— If  a  court  of  chancery 
directs  an  issue  to  be  taken  in  an  improper  manner 
and  evidence  not  regularly  taken  is  introduced,  the 
appellate  court  will  set  aside  the  issues  and  order  a 
new  trial.    Watklns  v.  Carlton,  10  Leigh  560-578. 

Proceedings  When  Evidence  Is  Certified.— On  a  mo- 
tion for  a  new  trial  of  an  issue  out  of  chancery,  if 
the  motion  U  overruled  and  the  evidence  certified 
the  appellate  court  will  consider,  on  review  of  the 
whole  case,  whether  further  investigation  is  neces- 
sary to  attain  the  ends  of  justice.  Steptoe  v.  Pol- 
lard. 80  Gratt  705;  Powell  &  Wife  v.  Manson.  22 
Gratt  177;  Lamberts  v.  Cooper's  Ex'or,  29  Gratt  66: 
Snouffer  v.  Hansbrough.  79  Va.  166:  Burwell  v.  Cor- 


bin,  1  Rand.  153;  Barnum  v.  Barnum,  83  Va.  865.  5  S. 
E.  Rep.  872;  George  v.  Pilcher,  28  Gratt  299. 

This  Is  true  though  there  have  been  two  new  trials 
of  the  issue  in  the  lower  court    Ruffners  v.  Barrett, 

6  Munf.  207;  Ross  v.  Pynes,  8  Call  568:  M'Rae's  Ex'ors 
V.  Woods,  1  H.  &  M  548. 

Appeal  from  an  Inteiiocutory  Decree.— Though  a 
decree  be  interlocutory  the  court  of  appeals  has 
jurisdiction  by  statute  to  entertain  an  appeal,  if 
the  decree  adjudicates  the  principles  of  the  cause. 
Elder's  Ex'ors  v.  Harris,  75  Va.  68:  Reed  v.  Cline's 
Heirs,  9  Gratt  186;  Alexander  v.  Byrd,  85  Va.  696,  8 
S.  E.  Rep.  577. 

Rule  of  Decision  When  Verdict  Is  Contrary  to  the 
Evidence.— On  exception  for  refusal  to  grant  a  new 
trial  because  the  verdict  is  contrary  to  the  evi- 
dence, the  decision  of  the  lower  court  should  be 
affirmed  unless  plainly  wrong.  Patteson  v.  Ford,  2 
Gratt  18;  Grayson's  Case,  6  Gratt  712;  Kates'  Case. 
17  Gratt  661;  Oneale's  Case,  17  Gratt  582;  Kemp's 
Case,  18  Gratt  977;  Blosser  v.  Harshbarger,  21  Gratt 
216;  Nicholas'  Case,  91  Va.  741,  21  S.  E.  Rep.  864:  Hilb 
V.  Peyton,  22  Gratt  550;  Blair  v.  Wilson,  28  Gratt. 
176:  Pryor's  Case.  27  Gratt.  1009;  Steptoe  v.  Flood, 
81  Gratt  842. 

The  Old  Rule.— Where  in  such  case  the  evidence  is 
certified  the  old  rule  was  that  the  appellate  court 
would  not  reverse  the  lower  court  unless,  on  reject- 
ing all  the  parol  evidence  of  the  party  excepting, 
and  giving  full  faith  to  the  evidence  of  the  adverse 
party,  the  judgment  still  appears  to  be  wrong. 
Bank  v.  Hambrick,  82  Va.  185:  Farley  v.  TiUar,  81 
Va.  275;  Daingerfield  v.  Thompson,  88  Gratt  186: 
Danville  Bank  v.  WaddiU's  Adm'r,  81  Gratt  469; 
Brumbaugh  v.  Wissler's  Ex'or,  26  Gratt  468;  Glmmi 
V.  Cullen.  20  Gratt  489;  Carrlngton  v.  Goddin,  18 
Gratt  587:  Pasley  v.  English,  5  Gratt  141:  Hartman 
V.  Strlckler,  88  Va.  826. 

Rule  by  Statute.— Va.  Code  1887,  %  8484,  made  the 
rule  that  in  such  case  the  appellate  court  should 
consider  the  decision  "as  on  demurrer  to  the  evi- 
dence by  the  party  excepting. "  Tucker  v.  Sandidge, 
86  Va.  546.  8  S.  E.  Rep.  660;  Ice  Co.  v.  King,  86  Va.  97, 
9  S.  E.  Rep.  506;  So.  W.  Imp.  Co.  v.  Smith's  Adm'r, 
85  Va.  806,  7  S.  E.  Rep.  866;  Sutton  v.  Com.,  86  Va.  128. 

7  S.  E.  Rep.  828;  Mears  &  Lewis  v.  Dexter,  86  Va. 
828,  11  S.  E.  Rep.  588;  Stearns  v.  City  of  Richmond, 
88  Va.  992,  14  S.  E.  Rep.  847;  Tucker  v.  Com.,  88  Va. 
20,  18  S.  E.  Rep.  296;  N.  &  W.  R.  Co.  v.  Groseclose's 
Adm'r,  88  Va.  267,  18  S.  E.  Rep.  454;  Bell  v.  Com..  88 
Va.  866.  18  S.  E.  Rep.  742;  Lyles  v.  Com.,  88  Va.  896.  13 
S.  E.  Rep.  802;  Ins.  Co.  v.  Buck,  88  Va.  517, 18  S.  E. 
Rep.  978;  R.  &  D.  R.  Co.  v.  Burnett  88  Va.  588,  14  S.  E. 
Rep.  872:  Gaines  v.  Com.,  88  Va.  682, 14  S.  E.  Rep.  875. 

Rule  by  Amended  Statute.— But  when  there  have 
been  two  trials  in  the  lower  court  the  rule  of  deci- 
sion is  for  the  appellate  court  to  look  first  to  the 
evidence  and  proceedings  on  the  first  trial,  and  if  it 
discovers  that  the  court  erred  in  setting  aside  the 
verdict  on  that  trial,  it  shall  set  aside  and  annul  all 
proceedings  subsequent  to  the  said  verdict  and 
enter  judgment  thereon.  Mears  v.  Dexter,  86  Va. 
828,  lis.  E.  Rep.  538:  Stearns  v.  City  of  Richmond. 
88  Va.  99?,  14  S.  E.  Rep.  847;  Pollard's  Supp.  1900,  t 

trlO'l. 

Deiiwiiier  to  Evidence.— The  rule  of  decision  in  case 
of  demurrer  to  evidence  is  that  demurrant  admits 
the  truth  of  his  adversary's  evidence,  and  all  just 
Inferences  which  can  be  properly  drawn  therefrom 
by  a  jury,  and  waives  all  his  own  evidence,  whether 
oral  or  documentary,  which  conflicts  with  that  of 
his  adversary,  and  all  inferences  from  his  own  evl- 
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dence  (thourh  not  in  conflict  witb  his  adversary's) 
which  do  not  necessarilv  result  therefrom.  Whit- 
tinffton  ▼.  Christian,  2  Rand.  857;  Green  v.  Judith,  5 
Rand.  1;  Hansbrouffh's  Ex'ors  v.  Thorn.  3  Leierh  147; 
R.  Co.  V.  Miles.  76  Va.  778;  R.  &  D.  R.  Co.  v.  Anderson* 
31  Oratt  819-620;  Rudd's  Adm*r  v.  R.  &  D.  R.  Co.,  80 
Va.  54«;  Creekmur  v.  Creekmur,  76  Va.  482;  John- 
son's Adm'r  V.  C.  &0.  Ry.  Co.,  91  Va.  171,  21  S.  E.  Rep. 
288;  Va.  Imp.  Co.  v.  Hoover,  82  Va.  449;  Jones  v. 
Cotton  Mills,  82  Va.  140;  Farley's  A&m'r  v.  R.  &  D.  R. 
Co.,  81  Va.  788. 


481  'Burnett  &  Wife  v.  Hawpe's  Ex'or. 

September  Term,  1874,  Staunton. 

I.  Married   Women— Equltsble  Seiwnite  Estate.— A 

married  woman,  as  to  property  settled  to  her  sepa- 
rate use,  is  to  be  regarded  as  a  feme  sole,  and  has 
a  riffht  to  dispose  of  all  her  separate  personal 
estate  and  the  rents  and  profits  of  her  separate 
real  estate  in  the  same  manner  as  if  she  were  a 
feme  sole;  unless  her  power  of  alienation  is 
restrained  by  the  instrument  creating  the  estate. 

II.  Same— Same— Jus  Disponendl.*— As  incident  to  this 
jus  difponendi  a  feme  covert  may  charge  the  sepa- 
rate estate  with  the  payment  of  her  debts.  She 
may  charge  it  as  principal  or  surety,  for  her  own 
benefit  or  that  of  another.  She  may  appropriate 
it  to  the  payment  of  her  husband's  debts.  She  may 
even  fflve  it  to  him  if  she  pleases,  no  Improper 
influence  belnsr  exerted  over  her. 

ill.  Same— Same— Same— Trustee.— Although  the  sepa- 
rate estate  is  conveyed  to  a  trustee,  his  assent  is 
not  necessary  to  a  valid  alienation  or  charge  by 
the  wife,  unless  it  is  required  expressly,  or  by 
strong  implication,  in  the  instrument  under  which 
the  property  is  derived. 

iV.  Same— Same— Same— intention.— It  is  not  enough 
that  the  wife  has  the  separate  estate;  it  must  also 
appear  that  it  was  her  Intention  to  charge  it  with 
the  debt  in  question. 

V.  Same— Same— Same— Samok— If  a  wife  contracts  a 
debt  for  herself,  or  for  her  husband,  or  jointly 
with  him,  the  instrument  executed  by  her  is  suffi- 
cient to  charge  her  separate  estate  without  any 
proof  of  a  positive  intention  to  do  so,  or  even  a 
reference  to  such  estate,  contained  in  the  writing. 

VI.  Same— Same— Creation.— Testator  gives  to  his 
daughter  S  real  and  personal  estate,  for  her  own 
separate  use,  free  from  the  control  and  debts  of 
her  husband;  and  in  like  manner  gives  her  the 
rents  and  profits  of  another  farm  for  her  life. 
And  he  provides  that  the  trustee  shall  control  all 
the  said  real  and  personal  estate,  to  carry  out  the 
provisions  of  the  will,  so  as  not  to  give  any  control 
of  the  real  and  personal  estate  to  the  husband,  or 
be  subject  to  his  debts  or  liabilities.  And  he 
appoints  his  executor  the  trustee.  A  slave  belong- 
ing to  the  testator  was  in  the  possession 

482  *of  S  and  her  husband  at  the  death  of  the 
tesutor,  and  the  executor  requires  them  to 

surrender  the  slave,  that  she  may  be  sold,  or  to 
purchase  her.    The  husband  agrees  to  purchase 

*Wlfe*s  Equitable  Separate  Estate— Jus  Dlsponendl. 

—Practically  all  the  cases  on  this  subject  are  col- 
lected in  annotations  to  Damall  &  Wife  v.  Smith, 
28  Gratt  878;  Garland  v.  Pamplin,  82  Gratt.  805; 
Irvine  v.  Greever.  82  Gratt.  411 ;  Justis  v.  English,  80 
Gratt.  665;  Ropp  v.  Minor,  83  Gratt  97;  Frank  v, 
Lilienfeld.  88  Gratt  877. 


the  slave,  but  the  executor  is  not  willing  to  take 
his  bond  unless  Swill  join  in  It     She  expresses 
her  unwillingness  to  sign  the  bond,  but  being  told 
by  her  husband  that  she  must  do  it  or  the  slave 
must  be  given  up,  she  signs  it— Hbld: 
I.  Same— Same— Same.— The  chief  object    of  the 
testator  was  to  deprive  the  husband  of  all  con- 
trol over  the  property:  and  the  consent  of  the 
trustee  is  not  made  necessary  to  the  alienation 
of  the  property  by  the  wife, 
a.  Same— Same— Trustee.— The  trustee  having,   as 
executor,  sold  the  slave  and  taken  the  bond,  his 
assent  if  necessary,  was  given. 

3.  Same— Same— Same— LlaMllttoi.— The  concur- 
rence of  the  trustee  not  being  necessary  to 
enable  the  wife  to  dispose  of,  or  charge  the 
estate,  he  cannot  beheld  liable  for  any  improper 
alienation  of  It  on  her  part 

4.  Same-^Same— Charging  wtth  Debts.— If  the  wife 
may  charge  her  estate  with  the  payment  of  her 
husband's  debts,  without  the  consent  of  the 
trustee,  the  mere  fact  that  he  was  a  party  to  the 
transaction,  giving  his  consent  cannot  impose 
upon  him  any  additional  responsibility. 

5.  Same— Same— Undue  Influaoce.- What  was  said 
to  the  wife  is  not  sufficient  to  show  the  exercise 
of  any  Improper  Influence  on  the  part  of  her  hus- 
band or  of  the  executor. 

6.  Same— Same— Same.— In  this  class  of  trusts  the 
wife  may  execute  a  bond  to  the  trustee,  if  it  is 
founded  on  a  valid  consideration,  and  free  from 
the  imputation  of  fraud  and  undue  influence. 

7.  Same— Same— Equity  Jurisdiction.— S  having  sold 
her  interest  in  the  rents  and  profits,  given  to  her 
for  life,  and  having  received  some  five-sixths  of 
the  purchase  money,  and  recovered  a  judgment 
for  the  balance,  a  court  of  equity  may  subject 
that  debt  to  the  payment  of  her  bond  to  the 
executor. 

Henry  Hawpe,  of  the  county  of  Aug^usta, 
died  in  March  or  April  1859,  leaving-  a  will 
which  was  duly  admitted  to  probate  in  the 
County  court.  He  left  two  daughters,  M. 
A.  McKee  and  Elizabeth  Steele,  and  he  ap- 
pointed David  Blackwood  his  executor,  and 
also  trustee  to  carry   out  the  wishes  of  his 

will. 
483  *By  the  third   clause   of  his  will  he 

devised  to  his  daughter,  Mrs.  Steele, 
a  farm  on  which  she  lived,  called  the 
** Brown"  farm,  for  her  sole  use,  and  free 
from  the  control,  debts  or  liabilities  of  her 
husband,  J.  H.  Steele,  and  at  her  death  then 
to  go  in  remainder  to  her  children  in  fee 
simple,  in  equal  parts. 

By  the  fifth  clause  of  his  will  he  gave  to 
Mrs.  McKee  and  Mrs.  Steele,  in  equal 
shares,  certain  specified  personal  property, 
and  directed  how  it  should  be  divided  be- 
tween them ;  his  said  daughters  to  have  full 
control  over  said  property,  free  from  the 
control,  debts  or  liabilities  of  either  of  their 
husbands. 

By  the  seventh  clause  he  directs  that  the 
farm  upon  which  William  J.  McKee  lives 
shall  fall  into  the  hands  of  a  trustee  here- 
after named,  to  have  cropped,  and  the  pro- 
ceeds of  such  lands,  after  keeping-  up  all 
necessary  repairs  to  the  building,  to  be 
paid  over  annually  to  his  daughter,  Mrs. 
Steele,  for  her  sole  and  separate  use  as  long- 
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as  she  lives ;  and   at   her  death  then  to  the 
children  of  Mrs.  McKee. 

By  the  eighth  clause  he  directs  that  his 
executor  shall  sell  his  servants,  letflng* 
them  choose  their  masters  or  mistresses, 
his  horses,  &c.,  and  the  trustees  aftermen- 
tioned  shall  take,  the  proceeds  of  such  sale 
as  well  as  all  moneys  on  hand,  bonds  and 
accounts,  put  the  same  out  at  interest,  prop- 
erly secured,  and  the  interest  annually 
collected  and  loaned  out,  and  so  kept  at  in- 
terest for  the  benefit  of  the  children  of  his 
daughters,  Mrs.  McKee  and  Mrs.  Steele, 
and  paid  out  to  each  of  them  in  equal  parts 
as  they  arrive  at  age ;  the  said  trustee  con- 
trolling all  his  said  real  and  personal  estate' 
as  to  carry  out  the  provisions  of  his  will, 
so  as  not  to  give  any  control  of  real  or  per- 
sonal estate  to  either  of  the  husbands  of  his 
said   daughters   or   to   lie   subject   to  their 

debts  or  liabilities. 
484         *At   the    time   of  the  death   of  the 

testator,  Hawpe,  Mr.  and  Mrs.  Steele 
had  in  their  possession  a  negro  girl  belong- 
ing to  Hawpe ;  and  after  his  death  Black- 
wood, the  executor,  insisted  "that  the  girl 
should  be  given  ujf  to  him  to  be  sold,  or 
that  Steele  should  buy  her.  Steele  there- 
upon agreed  to  buy  her,  and  he  executed  to 
the  executor  for  the  price  of  the  girl  two 
t>onds,  one  for  $230,  and  the  other  for  $166.75, 
both  payable  in  nine  months.  These  bonds 
were  signed  by  Steele  and  James  Allen  as 
his  surety.  They  then  requested  Mrs.  Steele 
to  sign  them,  but  she  rather  refused  and 
said  she  did  not  want  to  sign  them ;  but 
Steele  said  if  she  did  not  go  on  the  bond 
the  negro  would  have  to  be  sold,  as  she 
could  not  keep  her  unless  she  did ;  and  she 
then  executed  the  bond. 

Steele  having  died  insolvent,  Blackwood 
proceeded  against  Allen  to  recover  the 
amount  of  the  said  two  bonds;  but  the 
judgments  recovered  against  Allen  proved 
unavailing,  and  a  short  time  after  their 
recovery  he  died  insolvent.  Blackwood  then 
instituted  a  suit  in  equity  in  the  County 
court  of  Augusta,  against  Samuel  M.  Bur- 
nett and  his  wife,  who  was  Mrs.  Steele, 
and  had  intermarried  with  Burnett  in  1871, 
and  William  J.  McKee ;  and  in  his  bill  he 
set  out  the  will  of  his  testator  and  the  exe- 
cution of  the  bonds  by  Mr.  Steele  and  his 
wife,  and  the  insolvency  and  death  of  Steele 
and  Allen.  He  says  that  Mrs.  Burnett  was 
still  in  possession  of  the  Brown  farm,  and 
the  principal  portion  of  the  personal  estate 
bequeathed  to  her  separate  use.  That  since 
the  death  of  J.  H.  Steele,  Mrs.  Steele  had 
sold  the  interest  devised  to  her  in  the  farm 
ujpon  which  Mrs.  McKee  lived  to  William  J. 
McKee,  the  husband  of  Mrs.  M.  McKee ;  that 
a  portion  if  not  all  of  the  purchase  money 
remains  unpaid,  and  particularly  one  bond 

of  $600  still  exists,  upon  which  Mrs. 
485      *Steele    has  recently   instituted  suit. 

The  prayer  of  the  bill  is  that  the  sep- 
arate estate  of  Mrs.  Burnett  may  be  sub- 
jected for  the  payment  of  said  bonds,  and 
for  general  relief. 

Burnett  and  his  wife  demurred  to  the  bill, 
and   also   answered.     They  insist   that  the 


plaintiff,  who  was  the  trustee  appointed  by 
her  testator  to  protect  her  interests,  had 
prevailed  on  the  female  respondent,  ignorant 
of  such  transactions  and  of  her  legal  rights 
and  liabilities,  to  unite  with  her  husband 
and  sign  the  bonds  taken  for  the  slave  sold 
to  him.  They  insist  further,  that  she  be- 
ing under  the  disability  of  coverture  could 
not  make  a  contract  or  execute  a  valid  ob- 
ligation ;  and  the  will  of  her  father,  creating 
the  trust,  did  not  give  any  such  power. 

McKee  answered,  admitting  the  facts 
stated  in  the  bill,  so  far  as  they  related  to 
him,  were  true;  and  that  Burnett  and  his 
wife  had  recovered  a  judgment  against  him ; 
for  the  amount  of  which  he  is  willing  that 
a  decree  may  be  made  against  him. 

The  cause  came  on  to  be  heard  in  March 
1873,  when  the  court  held  that  the  plaintiff 
was  entitled  in  equity  to  subject  the  per- 
sonal estate  and  the  rents  and  profits  of  the 
real  estate  of  Mrs.  Burnett,  to  the  satisfac- 
tion of  the  said  bonds,  and  that  he  was 
entitled  to  resort  to  the  judgment  recovered 
in  the  court,  of  Burnett  &  wife  v.  McKee. 
And  having  enjoined  Burnett  and  wife  from 
proceeding  to  collect  said  judgment,  it  was 
decreed  that  William  J.  McKee  should  pa3' 
to  the  plaintiff  the  amount  of  said  judg- 
ment, via:  $507.68,  with  interest  from  the 
15th  of  June  1872,  and  $4.57  costs,  in  satis- 
faction, pro  tan  to,  of  the  claim  of  the 
plaintiff  against  the  separate  estate  of  the 
defendant  B*  D.  Burnett.  And  a  commis- 
sioner was  directed  to  take  an  account, 
first,  of  the  personal  estate  to  which 
486  *Mrs.  Burnett  is  entitled  as  her  sepa- 
rate property ;  second,  an  account  of 
the  real  estate  to  which  she  is  entitled,  and 
the  annual  rental  value  thereof.  Burnett 
and  wife  thereupon  obtained  an  appeal  to 
the  Circuit  court  of  Augusta,  where  the 
decree  was  affirmed.  And  then  they  ap- 
plied to  this  court  for  an  appeal;  which 
was  allowed. 

Fultz,  for  the  appellants. 

Sheffey  &  Bumgardner,    for  the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

It  is  the  established  doctrine  of  this  court, 
that  a  married  woman,  as  to  property  settled 
to  her  separate  use,  is  to  be  regarded  as  a 
feme  sole,  and  has  the  right  to  dispose  of 
all  her  separate  personal  estate,  and  the 
rents  and  profits  of  her  separate  real  estate, 
in  the  same  manner  as  if  she  were  a  feme 
sole,  unless  her  power  of  alienation  be  re- 
strained by  the  instrument  creating  the 
estate.  West  v.  West's  ex'ors,  3  Rand.  373; 
Vizonneau  v.  Pegram  et  als. ,  2  Leigh  183 ; 
Woodson,  trustee,  v.  Perkins,    5  Gratt.  346. 

As  incident  to  this  jusdisponendi,  a  feme 
covert  may  charge  the  separate  estate  with 
the  payment  of  her  debts.  She  may  charge 
it  as  principal  or  as  surety  for  her^own  ben- 
efit, or  that  of  another.  She  may  appropri- 
ate it  to  the  payment  of  her  husband's  debts. 
She  may  even  give  it  to  him  if  she  pleases, 
no  improper   influence  being  exerted  over 
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her.  Penn  v.  Whitehead,  17  Gratt.  503; 
MuUer  v.  Bailey,  21  Gratt.  521 ;  Hill  on 
Trustees  424;  Schouler*s  Domestic  Rel.  219, 
225;  1  Bishop  on  the  Law  of  Married 
Women,  sec.  848,  And  although  the  sepa- 
rate estate  is  conveyed  to  a  trustee,  his 
assent    is    not    necessary    to    a   valid 

487  alienation  *or   charge    by    the    wife, 
unless    it   is   required  expressly  or  by 

strong  implication  in  the  instrument  under 
which  the  property  is  derived. 

In  Hulme  v.  Tenant  &  wife,  1  Bro.  Ch. 
R.  16,  the  e&tates  of  the  wife  had  been  con- 
veyed to  trustees  upon  the  trust  to  receive 
and  pay  the  rents  and  profits  to  the  wife 
for  her  separate  use.  Lord  Thurlow  said 
the  mere  appointment  of  trustees  is  not 
sufficient  to  deprive  the  wife  of  the  author- 
ity to  bind  her  separate  estate,  unless  their 
consent  is  made  essential;  and  he  decreed 
the  payment  of  a  bond  executed  by  the  hus- 
band and  wife  out  of  the  rents  and  profits 
of  her  separate  real  estate. 

In  Vizonneau  v.  Pegram,  already  referred 
to,  the  settlement  provided  that  the  separate 
estate  should  be  held  by  a  trustee  for  the 
use  of  the  wife :  notwithstanding,  this  court 
said  she  must  be  regarded  as  the  absolute 
owner,  and  should  be  permitted  any  dispo- 
sition that  she  might  desire  to  make.  It 
was  decreed  that  the  entire  fund  should  be 
taken  from  the  trustee  and  paid  to  her.  If 
other  authority  upon  this  point  were  needed, 
it  may  be  found  in  Essex  v.  Atkins,  14  Ves. 
R.  542 ;  Tawney  v.  Ward,  1  Beav.'  R.  563 ; 
Baker  v.  Newton,  2  Beav.  R.  112 ;  2  Bright's 
husband  and  wife  220;  Schouler's  Domestic 
Rel.  219  to  225. 

But  it  is  not  enough  that  the  wife  has  the 
separate  estate ;  it  must  also  appear  that  it 
was  her  intention  to  charge  it  with  the  debt 
in  question.  In  some  of  the  cases  it  is  held 
that  when  the  debt  is  not  for  the  benefit  of 
the  wife  herself  but  for  another  person — for 
example,  when  she  executes  the  obligation 
merely  as  surety — it  is  essential  that  the 
writing  shall  contain  some  reference  to  the 
separate  estate  indicating  a  purpose  to  create 
the  charge. 

In  other  cases,  it  has  been  decided 

488  that  if  the   wife  *execute  a    bond  or 
note   as   principal    or  as  surety,    she 

must  be  presumed  to  have  intended  a  charge 
on  her  estate,  since  in  no  other  way  can  the 
instrument  be  made  effectual.  And  this  is 
the  prevailing  opinion,  supported  by  a  great 
weight  of  authority.  So  that  it  must  be 
taken  as  the  settled  rule,  that  if  the  wife 
contract  a  debt  as  principal  or  as  surety  for 
herself,  or  for  her  husband,  or  jointly  with 
him,  the  instrument  executed  by  her  is 
sufficient  to  charge  her  separate  estate  with- 
out any  proof  of  a  positive  intention  to  do 
so,  or  even  a  reference  to  such  estate  con- 
tained in  the  writing.  2  Story's  Eq.  Jur., 
sec.  1400;  Schouler's  Domestic  Rel.  230. 

It  is  with  reference  to  these  principles  the 
present  case  must  be  decided.  The  bond 
in  controversy  was  given  by  Steele,  the 
husband,  with  his  wife  as  surety,  for  a  slave 
purchased  from  the  executor  of  the  estate, 
in  which  the  wife  was  interested  as  legatee 


and  devisee.  The  executor  was  not  willing 
to  take  the  husband's  bond  unless  Mrs. 
Steele  would  also  join  in  its  execution.  It 
is  very  clear,  that  Mrs.  Steele  was  well 
aware  that  in  signing  the  bond  she  was 
creating  a  charge  upon  her  separate  estate, 
and  that  in  the  end  her  property  might  be 
taken  to  satisfy  the  debt.  And  although 
she  consented  with  some  reluctance  to  sign 
the  bond,  she  was  willing  to  incur  the 
hazard  rather  than  surrender  the  slave  to 
the  executor.  ^^ 

But  apart  from  the  peculiar  circumstances 
attending  this  transaction,  the  bond  itself 
under  the  rule  already  mentioned,  must  be 
considered  as  satisfactory  evidence  of  a 
purpose  on  the  part  of  Mrs.  Steele  in  sign- 
ing it  as  surety  to  charge  her  separate  prop- 
erty with  the  payment  of  the  debt. 

The  next  question  to  be  considered  is,  had 
she  the  power  to  create   such  charge 

489  under  the  will  of  her  *father.     By  the 
third    clause   of   the  will  the  **Bro^vn 

farm**  is  given  to  her  for  her  sole  and  sep- 
arate use,  free  from  the  control  and  man- 
agement a^d  ^ebts  of  her  husband ;  and  at 
her  death  to  go  in  remainder  to  her  children. 

By  the  fifth  clause  she  is  given  full  con- 
trol of  the  personal  property  therein  be-^ 
queathed  to  her,  free  from  the  liabilities  or 
debts  of  her  husband.  By  the  seventh 
clause  it  is  directed  that  the  farm  upon 
which  William  J.  McKee  resides,  shall  pass 
into  the  hands  of  a  trustee,  and  be  managed 
by  him,  and  the  net  proceeds  to  be  paid 
over  annually  to  Mrs.  Steele,  for  her  sole 
and  separate  use,  as  long  as  she  lives,  and 
at  her  death  to  go  in  remainder  to  the  chil- 
dren of  Mrs.  McKee  in  fee  simple  in  equal 
parts. 

And  in  the  eighth  clause  it  is  provided 
that  the  trustee  shall  control  all  the  said 
real  and  personal  estate  to  carry  out  the 
provisions  of  the  will,  so  as  not  to  give  any 
control  of  the  real  and  personal  estate  to 
the  husband,  or  to  be  subject  to  his  liabili- 
ties. It  will  be  perceived  that  the  chief 
object  of  the  testator  in  thus  disposing  of 
his  property  was  to  deprive  the  husband  of 
all  manner  of  control  of  the  estate  given  to 
the  wife,  and  to  protect  it  against  any  lia- 
bility for  his  debts.  It  will  be  also  observed, 
that  the  concurrence  of  the  trustee  is  not 
made  necessary  to  the  wife's  alienation  of 
the  property  given  to  her.  It  is  true  that 
the  estate  is  subject  to  the  control  of  the 
trustee,  but  the  manifest  intention  was  not 
to  interfere  with  the  dominion  of  the  wife, 
but  with  that  of  the  husband.  The  testa- 
tor, in  effect,  so  declares  in  the  eighth  clause 
of  the  will.  But  if  it  be  conceded  that  by 
the  terms  of  the  settlement,  the  assent  of 
the  trustee  was  necessary,  that  was  ex- 
pressly  given;  he,    in    his    character 

490  ^of   executor   having    made    the    sale 
and  taken  the  bond  in  controversy. 

The  learned  counsel  insists,  however,  that 
the  trustee  in  becoming  a  part3'  to  such  a 
transaction  committed  a  breach  of  trust; 
that  it  was  his  duty  to  protect  the  separate 
estate  against  the  improvidence  of  the  wife 
and  the  infiuencc  of   the  husband.     If,  as  I 
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have  attempted  to  show,  the  concurrence  of 
the  trustee  was  not  necessary  to  enable  the 
wife  to  dispose  of  or  create  a  charg-e  upon 
the  separate  estate,  it  is  clear  he  cannot  be 
held  liable  for  any  improper  alienation  of 
it  on  her  part.  If  the  wife  may  charge  the 
estate  with  the  payment  of  her  husband's 
debts,  without  the  consent  of  the  trustee, 
the  mere  fact  that  he  was  a  party  to  the 
transaction,  giving  his  consent,  cannot  im- 
pose upon  him  any  additional  responsibility. 

It  is  very  certain  there  is  nothing  in  the 
transaction  itself  incompatible  with  the 
obligations  and  duties  of  the  trustee. 

It  was  incumbent  upon  him  as  executor 
to  make  sale  of  the  slave  in  the  possession 
of  Mr.  and  Mrs.  Steele,  a  family  servant 
belonging  to  the  estate  of  the  testator.  As 
I  have  before  stated,  they  were  anxious  to 
retain  the  slave,  and  it  was  finally  agreed 
that  Steele  should  purchase  her.  There 
were  also  other  articles  of"  personal  prop- 
erty, of  no  great  value,  belonging  to  the 
estate,  which  Steele  seems  to  have  been 
anxious  to  buy.  He  was,  however,  unable 
to  give  the  necessary  security,  unless  Mrs. 
Steele  would  join  in  the  bond.  And  she 
was  informed,  unless  she  would  do  so,  the 
slave  would  have  to  be  given  up  to  the  ex- 
ecutor. This  was  the  extent  of  the  arg-u- 
ment  used  to  induce  her  to  join  in  the 
execution  of  the  bond.  It  certainly  is  not 
sufficient  to  show  the  exercise  of  any 
491  improper  influence  *on  the  part  of  the 
husband  or  of  the  executor.  The  lat- 
ter manifestly  derived  no  benefit  from  the 
purchase.  It  is  impossible,  therefore,  to 
attribute  any  improper  motive  to  him.  His 
evident  purpose  was  to  discharge  his  duty 
to  the  estate,  and  at  the  same  time  to  grat- 
ify the  wishes  of  Mr.  and  Mrs.  Steele.  It 
is  true  that  Steele  appears  to  have  been  an 
improvident  man,  and  embarrassed  in  his 
pecuniary  matters.  But  this  is  not  suffi- 
cient to,  vacate  the  contract,  if,  in  other 
respects,  valid  as  to  the  wife.  If  she  may 
charge  the  separate  estate  with  the  payment 
of  her  husband's  debts,  she  may  exercise 
that  power  in  his  behalf,  whatever  may  be 
his  pecuniary  condition.  The  validity  of 
her  oblig-ation  does  not  depend  upon  his 
solvency.  The  courts  will  closely  scrutinize 
transactions  of  this  character  between  hus- 
band and  wife ;  but  if  no  undue  influence 
appears,  there  is  no  alternative  but  to  sus- 
tain them. 

The  same  is  true  with  reference  to  the 
trustee  in  this  class  of  trusts.  There  is  no 
reason  why  the  wife  may  not  execute  a  bond 
to  him  if  founded  upon  a  valid  consideration, 
and  free  from  the  imputation  of  fraud  and 
undue  influence.  In  Duncan  v.  Gardner, 
L/ord  Hardwicke  said,  '^that  if  the  wife  sell 
her  separate  estate  to  her  trustee  for  an  ad- 
equate consideration,  and  the  transaction 
be  bona  fide,  the  sale  will  be  sustained." 

In  Parkes  v.  White,  11  Ves.  R.  210,  222, 
I/ord  Eldon  said,  ** the  wife  had  the  right 
to  dispose  of  the  estate  as  a  feme  sole,  and 
that  *White*  being-  a  mere  trustee  to  preserve 
contingent  remainders,  and  to  pay  the  rents 
to  the  wife's   separate   use,    was  not  such  a 


trustee  to  whom  the  doctrine  of  the  courts 
in  regard  to  trustees  buying  trust  property 
applied. ' ' 

In  Essex   v.  Atkins,  14  Ves.  R.  542, 

492  Sir   William  *Grant   declared,    **that 
if  upon  the    whole   evidence   the  wife 

was  a  free  agent,  and  understood  what  she 
did,  the  court  had  no  choice,  but  must  give 
effect  to  her  contract."  See  also  Grigsby 
V.  Cox,  1  Ves.  Sen.  R.  517. 

Applying  these  plain  tests  to  the  case  be- 
fore us,  it  is  difficult  to  escape  the  conclu- 
sion, that  the  separate  estate  is  chargeable 
with  the  debt  in  question.  Subsequent 
events  show  that  the  purchase  of  the  slave 
was  unwise ;  but  the  court  can  only  look  at 
the  transaction  as  it  occurred,  and  not  by 
the  light  of  subs^uent  events.  So  regard- 
ing- it,  we  have  no  choice  but  to  enforce  the 
debt  out  of  the  separate  property  by  a  decree 
against  the  personal  estate,  and  the  rents 
and  profits  of  her  real  estate. 

The  record  discloses  the  fact,  that  Mrs. 
Steele,  after  the  death  of  her  first  husband, 
sold  and  conveyed  her  interest  in  the  McKee 
tract,  mentioned  in  the  seventh  clause  of 
the  will,  and  that  all  the  purchase  money 
has  been  paid,  except  the  sum  of  $507.68, 
for  which  a  judgment  was  recovered  against 
the  purchaser.  The  Circuit  court  rendered 
a  decree  for  this  sum  in  favor  of  the  plain- 
tiff in  this  suit,  requiring  the  judgment 
debtor  to  pay  the  amount  to  him.  It  is  in- 
sisted that  this  is  erroneous,  because  it  is 
an  appropriation  of  ^he  principal  of  the 
fund,  whereas  the  plaintiff  is  only  entitled 
to  the  interest  as  a  substitute  for  the  rents 
and  profits  of  the  tract. 

It  does  not  distinctly  appear  what  was 
the  price  paid,  or  stipulated  to  be  paid,  by 
the  purchaser.  It  may  be  fairly  inferred  it 
was  about  $1,250,  in  instalments  of  $208.33 
each.  The  amount  decreed  by  the  Circuit 
court  would  about  equal  one  of  these  instal- 
ments, and  a  part  of  another  with  their 
accruing  interest — rather  more  than  one- 
sixth  of  the  purchase  money — Mrs.  Steele 
having,    by    her    alienation    of    this 

493  *tract,  withdrawn  the  rents   from  the 
control  of  the'  court,    and  placed  them 

beyond  the  reach  of  the  creditor,  the  court 
may  justly  subject  so  much  of  the  principal 
money,  by  way  of  substitution,  as  will  con- 
stitute a  just  compensation  for  the  rents 
and  profits.  The  amount  thus  appropriated 
by  the  decree  does  not  exceed  what  might 
have  been  derived  from  the  land  itself  had 
it  continued  in  the  possession  of  Mrs.  Steele. 
No  injury  is  done  Mrs.  Steele  by  this  appli- 
cation of  the  purchase  money,  because  the 
effect  is  to  relieve  pro  tanto  the  remaining 
separate  estate  in  her  possession.  Upon 
the  whole,  I  think  there  is  no  error  in  the 
decree,  and  it  must  therefore  be  affirmed. 

In  arriving  at  this  conclusion,  I  must  be 
permitted  to  say  for  myself,  that  if  the 
question  was  res  Integra,  it  would  be  a 
matter  of  grave  consideration  whether  it 
would  not  better  accord  with  justice,  hu- 
manity and  the  intention  of  the  parties  to 
hold  with  Chancellor  Kent,  that  the  right 
of  a  married  woman  to  dispose  of  or  encum- 
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ber  her  separate  estate  is  not  absolute,  but 
only  sub  modo,  to  the  extent  of  the  power 
given  her  by  the  instrument  creating"  the 
estate.  The  doctrine  of  the  courts  as  now 
expounded,  while  protecting  the  wife 
against  the  debts  of  her  husband,  leaves 
her  helpless  and  exposed  not  only  to  her 
generous  impulses  in  his  favor,  but  to  his 
secret  influences,  as  difficult  to  be  resisted 
as  they  are  to  be  detected.  The  law  upon 
this  subject  is,  however,  too  firmly  estab- 
lished, in  this  state  at  least,  to  be  now  called 
in  question.  And  it  must  be  admitted  there 
is  great  force  in  the  idea  that  the  courts 
having  once  established  that  a  married 
woman  may  hold  separate  estate  as  a  feme 
sole,  the  jus  disponendi  necessarily  followed 
as  an  incident  to  the  estate.  Restrictions 
upon  the  power  of  alienating   or  charging 

the  estate  are  modifications  of  the 
494      right  of  *property,  and  can,  of  course, 

only  exist  when  found  in  the  instru- 
ment under  which  the  estate  is  derived. 
Besides,  as  has  been  said  by  Chief  Justice 
Gibson,  considerations  of  this  sort  are  bet- 
ter addressed  to  those  who  frame  settlements 
than  to  those  who  interpret  them.  If  they 
have  not  chosen  to  do  it ;  if  they  have  made 
the  use  in  the  married  woman  general,  em- 
ploying the  broad  term  and  no  restraining 
words,  why  should  a  judge  who  may  think 
differently  from  them  of  what  is  expedient 
undertake  to  alter  what  they  have  provided. 
Thomas  v.  Folwell,  2  Wharton  R.  11.  The 
remedy  is  not  in  the  courts,  but  with  those 
who  create  the  estates. 

Decree  affirmed. 


495         *Hansbroush  &  Wife  v.  Stinnett. 

September  Term,  1874,  Staunton. 

I.  Slander— Actlonabl*  Words.— In  an  action  for 
slander  at  common  law,  the  words  charged  are, 
"D  killed  my  beef."  There  belnff  no  colloquium, 
the  words  not  necessarily  importing  a  felony,  they 
cannot  be  extended  in  their  meaninsr  by  the 
innuendo. 

a.  Sciaie— SaiiM.— In  such  case,  the  words  themselves 
not  beinff  actionable  at  common  law,  unless  the 
averment  of  extrinsic  facts  and  the  colloquium 
concerning  them  show  that  the  defendant  in 
speakinff  the  words  laid,  imputed  the  crime  of 
felony,  they  are  not  actionable. 

3.    Same— Practice— Amendinent    off   Declaration.*— 

After  all  the  evidence  has  been  introduced  on  the 
trial  of  an  action  at  law,  the  plaintiff  is  not  to  be 
permitted  to  add  another  count  to  his  declaration: 
the  amendment  beinff  material  to  the  merits,  and 
therefore  not  allowable. 

*51ander— Actionable  Worde— Amendment  of  Declara- 
tion.—The  principal  case  is  distinguUhed  in  Harman 
V.  Cnndiff,  82  Va.  215,  in  that  in  the  latter  case  t^  e 
amendment  of  the  declaration  inserting  the  action- 
able words  was  for  an  immaterial  variance,  while 
in  the  principal  case  the  amendment  was  material 
to  the  merits.  For  other  citations  of  the  principal 
case,  see  Johnson  v.  Brown,  18  W.  Va.  96:  Welch 
V.  Insurance  Co.,  23  W.  Va.  908.  See  also,  Moseley  v. 
Moss,  0  Gratt.  548. 


4.  Same— Evidence— Damaves.— When  the  words  laid 
in  the  declaration  have  been  proved — ^and  not 
before— proof  of  the  speaking  of  like  words  as 
those  laid,  either  before  or  after  they  were  spoken. 
is  admissible  to  affect  the  measare  of  damages. 

8.  Same— Depoaltlons.— A  deposition  which  has  been 
read  to  the  jury  may  be  taken  with  them  in  their 
retirement,  if  what  is  objectionable  in  it  has  been 
erased. 

6.  Practice— On  Appeal— Amendment  off  Declaration.— 

There  is  a  demnrrer  to  a  declaration,  which  is 
overruled:  but  upon  appeal  the  judgment  is  re- 
versed. When  the  case  goes  back,  the  plaintiff 
may  be  allowed  to  amend  his  declaration. 

This  was  an  action  for  slander,  broug^ht 
in  June  1866  in  the  Circuit  court  of  Botetourt 
county,  by  Richard   Stinnett  against    Ann 

5.  Gorgas.     Pending  the  action  in  the  Cir- 
cuit  court,    the  defendant   married   Hiram 
Hansbrough,  and  he  was  made    a    defend- 
ant.    The  declaration  contained  seven 

496  counts,  charging  the  *slander  to  have 
been  uttered   in   B*ebruary  1864.     The 

defendants  demurred  to  the  declaration  and 
each  count  thereof.  But  the  court  overruled 
the  demurrer.  They  also  pleaded  **not 
guilty,'*  on  which  issue  was  joined;  and 
they  filed  a  plea  of  the  statute  of  limitations 
of  one  year.  To  this  plea  the  plaintiff  re- 
plied that  by  the  laws  of  the  state  in  force 
at  the  time  of  the  committing  of  the  griev- 
ances complain^  of  in  the  declaration,  and 
at  the  time  the  action  was  brought,  it  was 
not  necessary  to  bring  said  action  within 
one  year  after  the  committing  of  said  griev- 
ances, &c.  To  this  replication  the  defend- 
ants demurred ;  but  the  court  overruled  the 
demurrer. 

After  all  the  evidence  had  been  introduced, 
and  the  parties  announced  that  the  case 
was  closed,  the  plaintiff  moved  the  court 
to  be  permitted  to  add  another  count  to  his 
declaration;  which  was  objected  to  by  the 
defendants;  but  the  court  overruled  the  ob- 
jection, and  permitted  the  count  to  be  filed; 
and  the  defendants  excepted. 

On  the  trial  the  deposition  of  a  witness 
was  introduced  by  the  plaintiff,  a  part  of 
which  was  objected  to  by  the  defendants, 
and  was  stricken  out  by  the  court.  And 
when  the  jury  was  about  to  retire  the  plain- 
tiff asked  that  they  might  be  permitted  to 
take  the  deposition  with  them.  To  this  the 
defendants  objected ;  but  the  court  permitted 
the  jury  to  take  it;  and  the  defendants 
again  excepted. 

There  were  other  exceptions  taken  by  the 
defendants;  but  it  is  unnecessary  to  state 
them.  The  different  counts  in  the  declara- 
tion are  sufficiently  set  out  in  the  opinion 
of  Judge  Anderson. 

There  was  a  verdict  in  favor  of  the  plain- 
tiff for  $500,  of  which   the  plaintiff  released 
five  dollars.     To   this  release  the  de- 

497  fendants  objected ;  but  the  court  •over- 
ruled   the    objection    and   rendered  a 

judgment  for  $495.  And  to  this  ruling  the 
defendants  again  excepted.  And  thereupon 
they  applied  to  this  court  for  a  supersedeas; 
which  was  allowed. 
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Hansbrough  and  John  William  Johnston, 
for  the  appellants. 

Pendleton,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

This  is  an  action  of  slander  at  common 
law,  and  not  under  the  statute,  and  must 
therefore  be  governed  by  common  law  rules. 
It  lies  for  words  which  are  actionable  in 
themselves,  or  for  those  which,  though 
not  actionable  in  themselves,  have  caused 
some  actual  consequential  damage,  which 
must  be  aUeged  and  proved.  Words  of  the 
Urst  description  must  impute  guilt  of  some 
offence,  for  which  the  plaintiff,  if  guilty, 
might  be  indicted  in  the  temporal  courts, 
and  punished  as  for  an  infamous  crime,  at 
least  punishable  with  imprisonment.  2 
Chit.  Black.,  book  iii,  c.  8,  top  p.  95,  side 
123,  note  14,  and  cases  cited. 

The  words  themselves  may  not  import 
an  imputation  of  crime,  but  spoken  with 
reference  to  pre-existing  or  extrinsic  facts, 
as  shown  by  the  conversation  or  discourse 
of  the  defendant,  at  the  time  the  words  were 
spoken,  do  impute  crime*  But  to  be  action- 
able, they  must  be  shown  by  the  averment 
of  the  extrinsic  facts,  and  by  the  colloquium 
referring  to  them  to  impute  crime,  or  some 
high  misdemeanor  punishable  ignomin- 
iously  by  the  temporal  courts. 

In  Holt  V.  Scholefield,  6  T.  R.  691,  Lord 
C.  J.  Kennyon  said,  *•  Either  the  words 
themselves  must   be  such    as  can   only  be 

understood  in  s*  criminal  sense,  or  it 
498      *must   be   shown   by  a  colloquium  in 

the  introductory  part  that  they  have 
that  meaning,  otherwise  they  are  not  ac- 
tionable.''  The  words  must  contain  an 
express  imputation  of  some  crime  liable  to 
punishment,  some  capital  offence,  or  other 
infamous  crime  or  misdemeanor.  Onslow 
v.  Home,  3  Wils.  R.  177.  And  it  is  neces- 
sary to  set  forth  precisely  the  words  spoken. 
It  has  been  held  by  some  that  it  is  sufficient 
to  set  out  the  words  in  substance.  But  the 
weight  of  authority  is  contra.  Mr.  Robin- 
son, in  his  valuable  work,  says  the  rule  is 
now  well  established  that  the  words  them- 
selves must  be  set  out.  4  Rob.  Prac,  p. 
688,  citing  Parsons  v.  Bellows,  6  Newh.  R. 
289;  Haselton  v.  Weare,  8  Verm.  R.  480. 
And  it  has  been  held,  that  the  same  strict- 
ness in  setting  out  the  words  spoken  is 
required  in  civil  as  in  criminal  proceedings, 
the  action  being  ex  delicto.  Ibid,  citing 
Cook  V.  Cox,  3  Maule  and  Sel.  110. 

Let  us  apply  these  principles  to  the  case 
in  hand.  In  the  first  four  counts  the  words 
are  laid  without  a  colloquium.  In  the  first 
count  they  are,  "Dick  Stinnett  killed  my 
beef.'*  Innuendo,  "meaning  thereby  that 
the  plaintiff  had  killed  and  carried  off  felo- 
niously a  beef,  which  some  person  or  per- 
sons had  shortly  before  that  killed  and  stolen 
from  the  field  of  the  defendant.*'  In  the 
second  count  they  are,  "he  (meaning  the 
plaintiff)  kiUed  the  beef,"  "meaning  that 
the  plaintiff  had  clandestinely   and  feloni- 


ously killed  and  carried  off  a  beef  belong- 
ing to  her  the  said  Ann." 

The  office  of  the  innuendo  is  only  to  give 
the  meaning  of  the  words  spoken.  It  can- 
not extend  or  enlarge  the  meaning  of  the 
words,  or  introduce  new  matter.  Rex  v. 
Howe,  Cowp.  R.  672;  Moseley  v.  Moss,  6 
Gratt.  534 ;  Holt  v.  Scholefield,  6  T.  R.  691 ; 

4  Rob.   Prac.    694-5.     An   innuendo  cannot 
be  given  to  words  which  they  do  not  neces- 
sarily  import,    either  of   themselves 

499  *independently  of  any  other  circum- 
stances,   or  with  necessary  reference 

to  some  other  circumstances  occurring  at 
the  time  of  the  accusation.  2  Chit.  Bla., 
B.  iii,  c.  8,  top  p.  95,  side  123,  note  14,  and 
cases  cited.     In  Van   Vechten   v.    Hopkins, 

5  Johns.  R.  211,  219,  Van  Ness,  J.  says, 
"An  innuendo  is  explanatory  of  the  subject 
matter,  sufficiently  expressed  before,  and  it 
is  explanatory  of  such  matter  only ;  for  it 
cannot  extend  the  sense  of  the  words  beyond 
their  own  meaning,  unless  something  is 
put  upon  the  record  for  it  to  explain. '  *  That 
can  only  be  put  upon  the  record  by  the 
averment  and  the  colloquium. 

It  is  clear  that  the  words  laid  in  these 
two  counts  do  not  of  themselves  import  an 
accusation  of  felony.  *•  ^He  feloniously  killed 
and  carried  away  my  beef,"  is  not  the  nec- 
essary or  natural  import  of  the  words,  "He 
killed  my  beef.*"  It  is  clear  that  these 
counts  are  fatally  defective  and  demurrable. 
And  the  third  and  fourth  are  obnoxious  to 
the  same  objection. 

The  fifth  count  sets  out  a  colloquium  in 
these  words:  "On  the  day  and  year  afore- 
said, in  the  county,  &c.,  in  a  certain  other 
discourse,  which  the  said  Ann,  wife  of  the 
said  Hansbrough,  had  with  divers  other 
persons,  of  and  concerning  the  said  Richard, 
and  of  and  concerning  a  certain  steer  or 
beef,  the  property  of  said  Ann,  which  had 
shortly  theretofore  been  by  some  person  or 
persons,  to  the  plaintiff  unknown,  feloni- 
ously killed,  taken  and  carried  away  from 
a  field  belonging  to  the  said  Ann,  she,  the 
said  Ann,  spoke  and  published,  in  the  pres- 
ence and  hearing  of  said  persons,  these 
false,  malicious,  scandalous  and  defamatory 
words  of  and  concerning  the  plaintiff :  'Dick 
Stinnett  killed  my  beef;'  innuendo,  (mean- 
ing thereby  that  the  plaintiff  had  feloniously 
killed  the  steer  or  beef  aforesaid,  belonging 
to  the  said  Ann,    iij   her  field).     'He 

500  *killed    the   beef;'   innuendo,    (mean- 
ing  thereby    that    the    plaintiff    had 

feloniously  killed  the  beef  or  steer  afore- 
said, belonging  to  the  said  Ann,  in 
the  field,  and  carried  the  same  away)." 
The  question  is,  do  these  innuendos 
give  the  necessary  or  natural  meaning 
of  the  words  laid,  taken  in  connection  with 
the  extrinsic  facts  averred,  and  the  collo- 
quium? And  does  it  appear  upon  the  face 
of  this  count,  clearly  and  unequivocally, 
that  the  defendant  imputed  to  the  plaintiff 
felony,  by  the  words  which  she  is  alleged 
to  have  spoken?  The  words  themselves  not 
being  actionable  at  common  law,  unless  the 
averment  of  extrinsic  facts,  and  the  collo- 
quium concerning  them,    show   that  the  de- 
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fendant,  in  speaking  the^words  laid,  imputed 
the  crime  of  felony,  they  are  not  actionable, 
and  consequently,  the  defendant  was  not 
bound  to  answer;  and  the  demurrer  should 
have  been  sustained. 

To  say  that  one  '^killed  my  beef,'*  with- 
out an  allusion  to  any  circumstances  con- 
nected with  the  killing",  could  not  be 
construed  to  be  a  charge  of  feloniously  kill- 
ing. And  it  may  be  that  the  beef  had  been 
feloniously  killed  and  taken  away  a  short 
time  before  the  words  were  spoken,  as  is 
averred  in  this  count,  but  if  nothing  was 
said  about  it  at  the  time  the  words  were 
spoken,  or  it  be  not  averred  that  she  had 
notice  of  the  felonious  killing  and  taking 
away,  or  that  it  was  so  reported  in  the 
community,  and  known  to  her  when  she 
spoke  the  words,  it  would  by  no  means  be 
a  natural  or  necessary  conclusion,  that  she 
meant  to  accuse  the  plaintiff  of  felony,  by 
merely  saying  **he  killed  the  beef,**  or  '*my 
beef.  *  *  It  is  averred  that  the  beef*  had  been 
"feloniously  killed  and  carried  away,'*  but 
it  is  not  averred  that  there  was  any  collo- 
quium about  the  felonious  killing,  or  that 
the  defendant  knew  that  it  had  been  felo- 
niously killed  and  taken  away,  or  that 

501  it  *was  so  reported  in  the  community, 
and    that   she  knew  that  it  was  so  re- 
ported at   the   time  of  the  speaking  of  the 
words  laid  in  this  count  of  the  declaration. 

If  the  accusation  is  not  made  by  the  words 
spoken,  taken  in  connection  with  the  collo- 
quium and  averments,  it  cannot  be  supplied 
by  the  innuendo.  5^or  it  is  a  clear  rule  of 
law,  that  the  innuendo  cannot  introduce  a 
meaning  broader  than  that  which  the  words, 
taken  in  connection  with  the  averments  and 
the  colloquium,  will  naturally  bear.  Noth- 
ing, says  L/ord  Chief  Justice  EHenborough, 
can  be  more  clear  than  the  rule  laid  down 
in  the  books,  and  which  has  been  constantly 
adopted  in  practice,  not  only  where  the 
words  spoken  do  not  in  themselves,  naturally 
convey  the  meaning  imputed  by  the  innu- 
endo, but  also  where  they  are  ambiguous 
and  equivocal,  and  require  explanation  by 
reference  to  some  extrinsic  matter  to  make 
them  actionable,  it  must  not  only  be  predi- 
cated that  such  matter  existed,  but  also  that 
the  words  were  spoken  of  and  concerning 
that  matter.  Hawkes  v.  Hawkey,  8  Blast's 
R.  427.  In  that  case  there  was  an  averment 
that  the  defendant  had  put  in  his  answer 
on  oath,  to  a  bill  filed  against  him  in  the 
exchequer;  and  the  words  laid  were,  **I 
have  no  doubt  you  (meaning  the  plaintiff's 
servant)  will  forswear  yourself,  as  your 
master  (the  plaintiff)  has  done  before  you." 
There  was  no  colloquium  that  the  words 
were  spoken  with  reference  to  that  answer. 
But  there  was  an  innuendo  that  the  plaintiff 
had  perjured  himself  in  what  he  had  sworn 
in  the  aforesaid  answer.  The  chief  justice 
said,  "the  prefatory  allegation  that  the 
plaintiff  had  put  in  his  answer  on  oath  to  a 
bill  filed  against  him  in  the  exchequer  is 
right,  but  whether  the  words  were  spoken 
with  relation  to  that  answer,  does  not  ap- 
pear, unless  after  verdict   it  must  be 

502  taken    that    they    were    so  *spoken." 


After  careful  deliberation  the  court 
held,  that  the  innuendo  could  not  supply 
the  want  of  a  colloquium,  even  after  verdict, 
on  a  motion  in  arrest  of  judgment.  And 
this  is  reasonable.  The  averments  and  col- 
loquium, if  material  to  impute  criminality, 
must  be  proved.  But  the  innuendo,  being 
a  mere  explanation  of  antecedent  words, 
need  not  be  proved ;  and  would  tend  to  mis- 
lead the  jury  if  it  extends  the  meaning  of 
the  words  further  than  they  will  naturally 
bear,  even  when  read  in  connection  with 
the  averments,  and  the  colloquium.  Indeed, 
if  the  innuendo  be  allowed  to  enlarge  the 
meaning  of  the  words,  a  party  may  be  held 
legally  responsible  for  words  spoken,  which 
by  the  law  are  not  actionable,  and  for  which 
he  is  not  legally  responsible. 

In    this    case    the    defendant's   beef  may 
have    been   killed   by  the  plaintiff  without 
any    participation    by    him    in    taking  and 
carrying  it  away.     It  might  have  been  killed 
by  him  by  accident,  or  it  might  have  been 
shot  b3'  him  by  design   as  a  trespasser,  and 
others  may  have  feloniously  taken  it  away. 
The  defendant  may   have    had   good  reason 
to  believe  that  he   killed   it,  whilst  she  had 
no  reason  to  believe  that  he  killed  it  animo 
furandi.     And  she  only   charged   him   with 
the    killing.     She    never   said   that  he  took 
and  carried  it  away,  or  that  he  feloniously 
killed  it,  so  far  as  it  appears  from  this  dec- 
laration.    Is  it  right  to  hold  her  responsible 
for  words   which    she  did   not  utter,  or  for 
imputing  a  crime  to  the  plaintiff  which  the 
words  spoken   do    not   import?    Surely  not, 
unless  it  clearly   appears   from   matter    ex- 
trinsic averred,  or  from  her  discourse  at  the 
time,  that  the  words  spoken  by  her  in  that 
connection    imputed    to    the    plaintiff    the 
crime.     And  that  such  imputation  was  made 
by  the    words    spoken   should   clearly 
503      appear  upon  the  record,  otherwise,  *the 
words  spoken  not  being  actionable  in 
themselves,  she   is   not  bound  to  deny  that 
she  spoke  them,    or  to  justify.     She  is  not 
bound  to  answer.     The   declaration   is  de- 
murrable, because  it   does  not  show  a  right 
of  action  in    tho   plaintiff.     It   was  riglitly 
said  by   Baldwin,    J.    in   Moseley  v.  Moss, 
supra,  "When  the  ground  of  defamation  is, 
that    the    words   imputed   to  the  plaintiff  a 
criminal  offence  (the  case  here)  it  must  be 
made  to  appear   so,    clearly   and   unequivo- 
cally, either  by  the   words   themselves,    or, 
if  they  do  not  express  that  meaning  clearly, 
by  proper  averments  as  to  the   subject-mat- 
ter of  the  discourse. "     "The  meaning  can- 
not be  supplied  by  an  innuendo." 

The  sixth  count  is  liable  to  all  the  objec- 
tions mentioned  to  the  fifth  count.  The 
words  laid  are,  "We  have  no  idea  that 
L/eighton  killed  the  beef.  Mr.  Garland  says 
that  Stinnett  (meaning  the  plaintiff)  came 
out  there  in  the  field  the  day  before  waving 
a  stick  about,  and  he  killed  the  beef."  The 
allegation  in  this  count  is,  not  that  the  de- 
fendant made  any  accusation  against  the 
plaintiff,  but  that  she  said,  Mr.  Garland 
says,  &c.  And  the  innuendo  from  these 
words  is,  an    accusation   by   the  defendant 

that  the   plaintiff  had   been   ^en  waving 
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his  walking*  stick  in  the  field,  iq  which  the 
beef  was  killed,  the  day  before  the  killing 
occurred,  and  that  the  said  plaintiff  had 
feloniously  killed,  taken  and  carried  away 
the  said  beef,  the  property  of  the  said 
Ann.  *  *  The  words  laid  in  this  count  do  not 
justify  the  inference. 

The  seventh  count  sets  out  the  colloquium, 
and  the  averment  as  in  the  two  preceding 
counts,  and  then  adds,  ^*she,  the  said  Ann, 
in  order  to  cause  the  said  plaintiff  to  be 
falsely  suspected  of  committing  the  said 
felonious  killing  and  carrying  away,*' 
spoke,  &c.  The  declaration  must  show, 

504  either  by  the  words  themselves,  *or  by 
extrinsic  matter  in  reference  to  which 

they  were  spoken,  that  an  offence  was  im- 
puted by  the  defendant  to  the  plaintiff, 
which  would  constitute  slander  at  common 
law.  And'  all  the  facts  which  are  necessary, 
to  show  that  the  words  are  actionable,  and 
to  make  out  a  case  of  grievance,  for  which 
the  defendant  is  responsible  to  the  plaintiff 
in  an  action  at  law,  should  be  set  out  in 
the  record,  otherwise  the  defendant  is  not 
bound  to  answer.  In  Rex  v.  Home,  Chief 
Justice  De  Grey  said,  '  'In  all  cases  those 
facts  which  are  descriptive  of  the  crime 
must  be  introduced  on  the  record  by  aver- 
ments, in  opposition  to  argument  and  in- 
ference." The  objection  to  the  clause  in 
question  is,  that  it  is  an  inference;  and 
that  the  facts  put  upon  the  record,  by  the 
averments  and  colloquium,  do  not  justify 
it.  If  the  facts  averred,  and  the  colloquium 
had  justified  the  inference,  the  count  would 
have,  been  good. 

After  the  evidence  on  both  sides  had  been 
closed,  the  court  allowed  the  plaintiff  to 
amend  his  declaration  by  adding  an  eighth 
count.  We  are  of  opinion  that  the  amend- 
ment was  material  to  the  merits,  and  there- 
fore not  allowable  at  that  stage  of  the 
proceedings  by  the  statute.  Code  of  1873, 
c.  173,  p.  1119,  sec.  7.  But  if  it  had  been 
properly  allowed,  it  is  liable  to  the  objec- 
tions made  to  the  fifth  count. 

It  is  proper  to  say  that  the  declaration 
appears  to  have  been  skilfully  drawn,  and 
the  defect  seems  to  have  been  not  in  the 
pleader,  but  in  the  facts  of  the  plaintiff's 
case.  But  as  it  does  not  appear  from  the 
record  that  all  the  evidence  has  been  certi- 
fied, it  may  be  a  case  for  amendment  upon 
the  decision  of  the  demurrer,  and  in  con- 
formity to  precedents  established  by  this 
court,  the  cause  will  have    to  be  re- 

505  manded,  that  *the  plaintiff  may  have 
an  opportunity  to  amend  if  he  desires 

it. 

Other  errors  have  been  assigned.  We  will 
notice  only  such  as  raises  questions  which 
may  arise  ag'ain  upon  another  trial  of  the 
cause.  As  to  evidence  of  the  speaking  of 
like  words,  antecedent  or  subsequent  to  the 
words  laid  in  the  declaration,  it  has  been 
held  that  it  is  admissible  upon  the  questiou 
of  damages,  but  not  until  the  words  laid 
have  been  proved.  Before  that  is  done,  it 
seems  to  be  contrary,  both  to  reason  and 
authority,  to  admit  such  evidence,  as  it  can 


be  admitted  only   to  affect  the   measure  of 
damages. 

The  court  can  perceive  no  reason  why  a 
deposition,  which  has  been  read  to  the  jury, 
may  not  be  given  to  the  jury  in  their  re- 
tirement, if  what  is  objectionable  in  it  has 
been  erased. 

This  court  cannot  review  the  ruling  of  the 
court  of  trial,  upon  the  motion  to  set  aside 
the  verdict  and  grant  a  new  trial,  as  the 
facts  are  not  certified. 

It  does  not  appear  from  the  record  that 
the  action  was  barred  by  the  statute  of  lim- 
itations which  was  pleaded. 

The  only  remaining  assignment  of  error 
which  we  deem  it  necessary  to  notice,  is 
that  the  words  spoken  were  privileged  com- 
munications, or  were  spoken  under  circum- 
stances which  rebut  the  imputation  of 
malice.  It  is  essential  to  all  defamation, 
that  it  should  be  malicious.  But  it  is  an 
implication  of  law  that  all  unauthorized 
defamation  is  malicious.  There  are,  how- 
ever, cases  in  which  this  inference  of  law 
does  not  arise,  and  where  communications 
which  would  otherwise  be  defamatory,  are 
justified  by  the  occasion  on  which  they  are 
made.  In  such  cases  express  proof  of  malice 
is  necessary  to  render  the  communication 
defamatory.  Such  is  the  law  with  re- 
506  gard  to  conditionally  *privileged  com- 
munications. Mr.  Starkie  describes 
them  to  comprehend  all  cases,  where  the 
author  of  the  alleged  grievance  acted  in 
the  discharge  of  any  public  or  private  duty, 
whether  legal  or  moral,  which  the  ordinary 
exigencies  of  society,  or  his  own  private 
interest,  or  even  that  of  another,  called 
upon  him  to  perform. 

But,  it  not  being  certified  that  the  record 
contains  all  the  evidence  in  this  cause,  it 
is  not  in  the  power  of  this  court  to  decide 
whether  the  circumstances  under  which  the 
words  were  spoken,  in  this  case,  rebuts  the 
implication  of  malice. 

The  judgement  of  the  court  below  must  be 
reversed,  with  costs,  and  the  verdict  set 
aside ;  the  demurrer  to  the  declaration  sus- 
tained, with  leave  to  the  plaintiff,  if  he 
desires  it,  to  amend  his  declaration. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  judgment  of  the  court  below,  overruling 
the  demurrer  to  the  original  and  amended 
declarations,  is  erroneous.  It  is  therefore 
considered  that  the  judgment  of  the  Circuit 
court  of  Botetourt  county  be  reversed  and 
annulled,  and  that  the  defendant  in  error 
do  pay  to  the  plaintiffs  in  error  their  costs 
expended  in  the  prosecution  of  their  writ 
of  error  here ;  and  that  the  cause  be  re- 
manded, with  instructions  to  the  said  Cir- 
cuit court  to  give  the  plaintiff  leave  to 
withdraw  his  joinder  in  the  demurrer,  and 
to  amend  his  declaration  if  he  desires  to  do 
so,  and  if  he  does  not  wish  for  such  leave, 
to  give' judg-ment  upon  the  demurrer.  Which 
is  ordered  to  be  certified  to  the  said  Cir- 
cuit court  of  Botetourt  county. 

Judgement  reversed. 
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507  'Williams'  Adm  Vs  v.  Skinker  &  Wife. 

September  Term,  1874,  Staunton. 

I.  Wills— Personal  Representative— Duties  and  Liabili- 
ties—ReceiviniT  Confederate  Money.*— In  June  1858  H 
sold  his  farm  of  700  acres  to  bis  two  sons,  J  and  M, 
for  $45  per  acre,  one-elfirlith  payable  tbe  first  of 
January  1850,  and  one*eifflitli  annually  until  one 
moiety  of  the  purchase  money  was  paid :  and  after 
the  death  of  his  wife  one-eiffhth  was  to  be  paid  an, 
nually  until  the  whole  was  paid,  interest  to  be 
paid  upon  the  whole  debt  annually:  and  then  a 
deed  was  to  be  made  to  them.  H  made  his  will  in 
November  1868.  and  died  in  1850.  By  his  will,  after 
setting  apart  15,000  for  his  wife,  who  was  in  a 
lunatic  asylum,  he  ffave  the  whole  residue  of  his 
estate  to  his  son  M  and  his  daughters,  Mrs.  S  and 
Mrs.  B,  and  made  M  a  trustee  for  Mrs.  B.  He  ap- 
pointed W  his  executor;  and  he  authorized  him 
after  his  wife's  death  to  convey  the  land  to  the 
purchasers.  In  1860  J  and  M  divided  the  land, 
each  to  pay  one-half  of  the  debt;  and  in  November 
1862.  J  wishing  to  sell  his  land,  and  M,  for  himself 
and  as  trustee  for  Mrs.  B,  and  Mrs.  B  havinsr  con- 
sented to  take  Confederate  money  for  their  shares 
of  the  debt  due  from  J.  J  sold  to  C  the  land  for 
$10,284.12,  and  J  and  W,  the  executor,  conveyed  it 
to  C.  From  the  money  so  received  W  paid  to  M 
his  and  Mrs.  B's  shares  of  the  debt  of  J.  Although 
Mr.  and  Mrs.  S  had  been  written  to  before  the  sale 
to  C  was  made,  to  know  whether  they  would  take 
Confederate  money  for  their  share  of  said  debt, 
they  were  not  heard  from  on  the  subject,  and 
thouffh  they  heard  of  the  sale  as  early  as  the  date 
of  the  deed  to  C,  they  at  no  time  expressed  to  the 
executor  or  to  C  either  their  assent  to  it  or  dissent 
from  it.  The  executor,  not  hearing  from  them, 
invested  the  whole  balance  of  the  purchase  money 
in  seven  per  eerU.  Confederate  bonds.  J  consenting 
that  he  should  retain  it  and  pay  the  whole  amount 
to  Mrs.  S  if  she  required  it— HBiiD:  That  the  debt 
due  from  J,  beiufir  an  ante-war"  debt,  well  secured 
on  real  estate,  and  it  not  beinff  necessary  for  the 
payment  of  the  debts  of  the  estate,  W,  the  exe- 
cutor, thouffh  he  acted  in  irood  faith,  yet  exceeded 
his  powers,  and  committed  a  devastavit  in  receiving 
Confederate  money  in  November  1862,  in  payment 
of  the  debt  of  J,  without  the  consent  of  Mrs.  S. 
and  he  is  liable  to  her  for  the  amount  of  her  in- 
terest so  received  by  him. 

♦a.  Same— Same— Same— Same.— There  may  be 

many  cases  in  which  an  executor  will  be  held 
Justified  in  recelvinsr  Confederate  money,  greatly 
depreciated,  for  a  debt  payable  in  a  sound  cur- 
rency; as  where  the  necessities  of  the  state  re- 
quired it;  where  it  could  be  used  in  payment  of 
the  debts  of  the  testator;  or  (where  there  beluflr 
no  debts)  the  parties  entitled  to  distribution  con- 
sent to  receive  it;  or  where  the  security  for  the 
debt  has  become  doubtful,  and  the  estate  would 
be  benefited  by  receiving  even  a  depreciated  cur- 
rency. 
3.  Same— Same— Same— Same.— It  is  difficult  to  lay 
down  any  general  rules  applicable  to  all  cases 
which  arise  out  of  dealings  by  executors  during 
the  war.    Each  case  must  depend  upon  its  facts 
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and  the  circumstances  at  the  time  surrounding 
the  executor. 
4.  Same— Same— Same— Same.— It  seems,  that  where 
the  exigencies  of  the  estate  do  not  require  the 
collection  of  a  debt  which  rests  upon  undoubted 
security,  and  especially  when  the  only  object  of 
the  collection  is  for  distribution  among  the 
legatees,  and  the  collection  is  made  without  their 
consent,  the  executor  must  be  held  personally 
liable  when  he  permits  the  debtor  to  discharge 
his  debt  in  a  depreciated  currency;  and  he  will 
not  be  permitted  to  shift  the  responsibility,  and 
cast  the  burden  of  loss  upon  the  legatee.  An 
executor  who  receives  a  depreciated  currency 
under  such  circumstances  commits  a  devastavit. 
for  which  the  law  casts  upon  him  a  personal 
responsibility. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Frederick  county,  instituted  in 
February  1866,  by  Thomas  J.  Skinker  and 
Ann  Eliza  his  wife,  who  before  her  mar- 
riage was  Ann  Bliza  Hite,  ag^ainst  Philip 
Williams,  executor  of  James  M*  Hite,  Sr., 
deceased,  and  others,  to  recover  the  amount 
due  to  Mrs.  Skinker  under  the  will  of  her 
father,  the  said  James  M.  Hite,  deceased. 
The  defendants  having*  answered  the  bill, 
Williams  filed  a  cross-bill  in  the  cause 
against  Skinker  and  wife;  which  they  an- 
swered. 

The  defendant  dying  in  the  progress  of 
the  cause,  it  was  revived  against  his  ad- 
ministrators with  the  will  annexed,  and 
came  on  to  be  heard  on  the  26th  of  Novem- 
ber 1868,  when  the  court,  reserving  all  other 
questions,  decreed  that  Williams'  adminis- 
trators should,  out  of  the  assets  of 
509  their  testator  in  their  hands,  pay  *to 
Skinker  and  wife  the  sum  of  $4,989.S5, 
with  interest  thereon  from  the  24th  of  No- 
vember 1862.  From  this  decree  Williams* 
administrators  obtained  an  appeal  to  this 
court.  The  facts  in  relation  to  the  question 
decided  by  the  court  belew  are  stated  in  the 
opinion  of  Christian,  J. 

William  J.  Robertson  and  John  J.  Wil- 
liams, for  the  appellants. 

R.  Y.  Conrad  &  Son  and  R.  Parker,  for 
the  appellees. 

CHRISTIAN,  J.  This  cause  is  before  us 
upon  an  appeal  allowed  to  a  decree  of  the 
Circuit  court  of  Frederick  county.  A  state- 
ment of  the  following  facts  is  necessary  to 
a  proper  understanding  of  the  case,  and  the 
application  of  the  principles  of  law  which 
must  govern  it. 

On  the  2d  day  of  June  1858,  James  M. 
Hite,  Sr.,  sold  to  his  two  sons,  J.  Irvine 
Hite  and  J.  Madison  Hite,  his  farm,  lying 
in  Clarke  county,  containing  about  seven 
hundred  acres,  for  the  sum  of  S45  per  acre. 
One-eighth  of  the  purchase  money  was  to 
be  paid  on  the  1st  day  of  January  1859,  and 
one-eighth  annually  thereafter,  until  one 
moiety  should  be  paid ;  one-eighth  of  the 
other  moiety  was  to  be  paid  at  the  death  of 
the  wife  of  the  said  James  M.  Hite,  Sr. ; 
and  one-eighth  annually  thereafter,  until 
the  whole   should   be    paid,    when   the  pur- 
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chasers  were  to  have  a  deed  for  the  land ; 
the  interest  on  the  whole  amount  to  be  paid 
annually,  from  the  1st  day  of  January  1859. 
Hite  died  in  the  latter  part  of  the  year 
1859,  having-  made  and  published  his  last 
will  and  testament,  which  was  duly  admitted 
to  probate  and  record  in  the  County  court 
of  Frederick  county.  By  this  will  the  sum 
of  live  thousand  dollars   was  directed 

510  to  be  applied  to  the  *support  of  the 
testator's  wife  (then  and  now  an  in- 
mate of  the  L/unatic  Asylum  at  Staunton), 
and  subject  to  this  provision — all  of  his 
property  was  to  be  divided  equally  between 
three  of  his  children,  viz :  J.  Madison  Hite, 
Ann  ^liza  Skinker,  wife  of  T.  J.  Skinker, 
and  Caroline,  wife  of  Alexander  Baker, 
whose  share  was  devised  in  trust  to  her 
brother,  the  said  J.  Madison  Hite,  and  the 
executor  was  authorized  to  make  a  deed  to 
his  sons,  the  purchasers  of  the  said  land, 
after  the  death  of  the  testator's  wife,  and 
when  the  entire  purchase  money  should 
have  been  paid.  Philip  Williams,  of  Win- 
chester, a  lawyer  of  eminence  and  large 
experience,  was  constituted  the  executor  of 
this  will. 

In  November  1859,  the  two  sons  of  the 
testator,  who  had  become  the  joint  owners 
of  the  land  under  the  purchase  referred  to, 
by  agreement  between  themselves,  ap- 
pointed certain  persons  to  make  an  equal 
division  of  the  land  between  them,  and,  in 
January  1860,  executed  a  deed  of  partition, 
whereby  they  conveyed  in  severalty  to  each 
other  the  portions  which  had  been  respec- 
tivel3'  allotted  to  them  in  said  division. 

At  the  death  of  the  testator  between  two 
and  three  thousand  dollars  had  been  paid 
on  account  of  the  purchase  money  for  the 
land.  The  whole  balance  amounting,  at  the 
death  of  the  testator,  to  the  sum  of  nearly 
thirty  thousand  dollars,  remained  unpaid, 
and  for  that  balance  the  land  stood  as  se- 
curity for  its  payment;  for,  by  the  terms 
of  the  contract  of  sale,  the  title  was  to  be 
withheld  until  the  whole  of  ^he  purchase 
money  was  paid.  The  debts  of  the  estate 
were  so  inconsiderable  that  it. was  not  nec- 
essary to  collect  any  part  of  this  fund  for 
the  payment  of  the  testator's  debts. 

The  great  bulk,  if  not  the  whole  of  the 
testator's  estate,  consisted  of  this  fund 

511  in  the  hands  of  his  two  *sons,  due  on 
account  of  the  land,  and  for  which  the 

land  was  bound  as  security  for  its  payment. 
By  the  provisions  of  the  will  of  James  M. 
Hite,  Sr.,  this  fund  was  to  be  equally  di- 
vided between  J.  Madison  Hite,  Caroline 
Baker  and  Ann  Eliza  Skinker,  three  of  the 
children,  and  the  sole  devisees  of  the  testa- 
tor. 

In  October  or  November  of  the  year  1862, 
Irvine  Hite  having  received  what  he  consid- 
ered an  advantageous  offer  for  the  portion 
of  the  land  allotted  to  him,  in  the  division 
between  himself  and  his  brother,  applied  to 
the  executor  to  know  whether  he  would  re- 
ceive Confederate  money  for  the  debt  due 
from  him  to  his  father's  estate. 

The  executor,  after  communicating  with 
James  M.  Hite,  and  obtaining  his  assent  in 


his  own  right,  and  as  trustee  for  Mrs.  Baker, 
to  receive  that  currency  in  payment  of  their 
legacies,  and  after  making  an  ineffectual 
attempt  to  obtain  the  assent  of  Skinker  and 
wife,  agreed  with  Irvine  Hite  that  he  would 
receive  Confederate  money  in  payment  of 
the  debt  he  owed  to  his  father's  estate. 
Accordingly,  on  the  24th  day  of  November 
1862,  the  sum  of  $19,234.12  (that  being  the 
price  agreed  upon  between  Irvine  Hite  and 
Wood,  the  purchaser  of  the  land),  was  paid 
to  the  executor  in  Confederate  treasury 
notes,  and  a  deed  executed  on  that  day  by 
Hite  and  wife,  and  the  executor,  Williams, 
was  delivered  to  Wood. 

Out  of  this  fund,  thus  received,  the  exec- 
utor paid  over  to  J.  Madison  Hite,  in  his 
own  right  and  as  trustee  for  Mrs.  Baker, 
the  respective  proportions  due  them  as  the 
devisees  and  legatees  of  his  testator.  The 
proportion  due  to  Mrs.  Skinker  remained  in 
his  hands,  and  failing  to  hear  from  Skinker, 
who  was  in  the  army,  or  Mrs.  Skinker, 
who  was  in  a  distant  part  of  the  state,  and 
for  a  long  time  within  the  lines  of  the 

512  *Fedcral  army,  the  executor  invested 
the  fund  in  seven  per  cent.  Confed- 
erate bonds.  Whether  this  investment  was 
made  in  the  name  of  the  executor,  or  in  the 
name  of  Skinker  and  wife,  does  not  appear, 
nor,  in  my  view  of  the  case,  is  it  material 
to  be  known. 

Thus  matters  stood  until  after  the  close 
of  the  war,  when,  in  February  1866,  Skinker 
and  wife  filed  their  bill  in  the  Circuit  court 
of  Frederick  against  the  executor  and  lega- 
tees of  James  M.  Hite,  Sr.,  Irvine  Hite, 
and  the  purchaser  of  the  land  from  him,  in 
which  they  claim  that  they  are  entitled  to 
one-third  of  the  estate  of  James  M.  Hite, 
after  payment  of  his  debts ;  that  this  legacy 
to  Mrs.  Skinker  was  secured  by  a  lien  upon 
valuable  real  estate ;  that  they  have  never 
received  any  part  of  that  legacy  thus  se- 
cured; that  they  had  never  executed  any 
transfer,  release  or  acquittance  for  the 
same,  or  any  part  thereof ;  nor  given  any 
consent  or  sanction,  or  done  any  other  act 
tending  to  impair  their  right  to  the  legacy, 
or  any  lien  for  the  same ;  and  they  ask  for 
such  decree  as  may  be  necessary  for  pay- 
ment of  whatever  sum  may  be  justly  due 
them,  and  for  enforcing  the  same  by  sale 
of  the  lands  or  otherwise. 

To  this  bill  the  defendants  all  answered. 
The  only  answer  necessary  to  be  noticed  is 
that  of  the  executor,  Williams,  which  will 
be  more  particularly  referred  to  presently. 
After  the  answers  of  all  the  defendants 
were  in  the  cause,  the  executor  filed  a  cross- 
bill by  leave  of  the  court,  which  he  denom- 
inates a  cross-bill  for  discovery,  in  which 
he  charges  that  Skinker  and  wife  knew  of 
the  sale  made  by  Irvine  Hite  to  Charles 
Wood  as  early  as  1863,  and  neither  of  them 
informed  said  Williams,  the  executor,  of 
their  dissent  or  opposition  to  said  sale ;  that 
said  Thomas  J.  Skinker  passed  through 
Winchester,    where   executor  resided, 

513  sometime  *in  1863,    and   never  called 
upon  him,  or  gave  him   any  informa- 
tion as   to    his   objecting   to  said  sale ;  and 
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calls  upon  them  to  answer  when  they  or 
either  of  them  were  informed  of  the  sale 
made  by  Hite  to  Wood  for  Confederate 
money ;  and  whether  they  or  either  of  them 
ever  informed  the  executor  that  they  ob- 
jected to  the  sale  or  the  terms  thereof; 
whether  Thomas  J.  Skinker  passed  through 
Winchester  in  the  year  1863 ;  and  when,  and 
whether  he  made  any  communication  of 
any  kind  in  relation  to  said  sale  until  after 
the  surrender  of  Greneral  I^ee's  army. 

To  this  cross-bill  Skinker  and  wife  an- 
swered, that  Mrs.  Skinker  heard  of  the  sale 
from  Irvine  Hite  to  Wood  as  early  as  Novem- 
ber 1862,  but  had  no  communication  with 
Mr.  Williams,  the  executor,  on  the  subject ; 
that  Thomas  Skinker  heard  of  the  sale  at 
the  same  time,  but  was  in  the  federal  lines, 
and  could  make  no  answer  to  Mr.  Williams' 
letter  on  the  subject  for  want  of  mail  facil- 
ities; that  Thomas  J.  Skinker  was  a  pris- 
oner in  Washington  for  some  time  in  the 
spring  of  1863,  and  was  in  a  very  critical 
state  of  health  during  the  greater  part  of 
the  war  from  a  serious  wound  and  other 
causes ;  that  he  did  pass  through  Winchester 
just  after  the  battle  of  Gettysburg,  under 
military  orders  not  to  leave  the  ranks,  and 
a  few  days  thereafter  returned  from  Wil- 
liamsport  through  Winchester  on  the  Sab- 
bath, prostrated  from  sickness,  and  was 
ordered  immediately  to  a  hospital  at  Staun- 
ton. Such  was  the  nature  of  the  cross-bill 
and  the  answer  thereto. 

Depositions  of  numerous  witnesses  were 
taken  to  show  that  at  the  period  when  the 
land  was  sold  by  Irvine  Hite,  and  at  the 
time  the  Confederate  money  was  received 
by  the  executor,  that  currency  was  the  only 
currency  in  circulation,  and  that  it 
514  was  received  *in  payment  of  debts 
generally,  and  that  land  was  bought 
and  sold  for  that  currency. 

In  September,  1868,  the  case  came  on  to 
be  heard  upon  the  bill  and  answers,  the 
cross-bill  for  discovery  and  answer  thereto, 
and  the  depositions  of  witnesses,  and  the 
court  reserving  certain  questions  for  future 
adjudication,  decreed  *^that  the  defendants, 
John  J.  and  James  H.  Williams,  adminis- 
trators with  the  will  annexed  of  Philip 
Williams,  deceased,  out  of  the  assets  of 
said  testator,  in  their  hands,  do  pay  to  the 
complainants  (Skinker  and  wife)  the  sum  of 
four  thousand  nine  hundred  and  eighty-nine 
dollars  and  fifty-five  cents,  with  interest 
thereon  at  the  rate  of  six  per  centum  per 
annum,  from  the  24th  day  of  November, 
1862,  until  paid,  and  when  paid,  to  be  a 
credit  pro  tan  to  upon  the  executorial  account 
of  James  M.  Hite's  estate.**  It  is  from 
this  decree  that  an  appeal  has  been  allowed 
to  this  court. 

The  grave  and  important  questions  aris- 
ing in  this  case  (in  the  form  in  which  they 
are  presented  here)  are  now  before  this  court 
for  the  first  time.  In  the  numerous  and 
multifarious  cases  growing  out  of  dealings 
in  Confederate  currency,  and  contracts  made 
with  reference  to  that  currency,  the  question 
has  not  yet  been  definitely  adjudicated  as 
to  how  far  or  under  what   circumstances  an 


executor  may  be  excUsed  or  justified  in  re- 
ceiving a  depreciated  currency  for  a  gold 
debt,  well  secured,  without  incurring  a  lia- 
bility for  a  devastavit.  This  question  we 
have  to  meet  for  the  first  time  in  this  case. 
I  do  not  deem  it  necessary,  for  the  purpose 
of  my  conclusions,  to  refer  to  matters  put 
in  issue  by  the  pleadings,  or  to  the  disputed 
facts.  I  shall  ground  my  opinion  upon  the 
conceded  facts  in  the  cause,  and  upon  those 
only.  What  are  those  facts?  It  must  be 
conceded — 1st.  That   Mrs.   Skinker  is 

515  entitled,  *under  the  will  of  James  M. 
Hite,    Sr.,    to   one- third    part   of  his 

whole  estate,  subject,  first,  to  the  payment 
of  his  debts,  and  to  the  appropriation  of 
$5,000  for  the  support  of  his  insane  wife. 
2d.  That  the  legacy  to  Mrs.  Skinker  was 
secured  by  a  lien  upon  valuable  real  estate. 
3d.  That  Skinker  and  wife  have  never  exe- 
cuted any  release,  transfer  or  acquittance 
for  this  legacy,  and  have  never  given  their 
assent  or  sanction,  or  done  any  other  act 
tending  to  impair  their  right  to  their  legacy, 
or  any  lien  existing  to  secure  its  payment. 
4th.  That  they  have  never,  through  them- 
selves or  their  agents,  received  one  dollar 
of  this  legacy,  and  never  authorized  the 
executor  or  any  one  else  to  receive  for  them 
any  portion  of  the  same  in  Confederate 
treasury  notes,  or  to  make  an  investment 
for  them  in  Confederate  bonds.  5th.  That 
it  was  not  necessary  to  collect  the  debt  dne 
from  Irvine  Hite  to  the  estate  of  James  M. 
Hite,  for  the  purpose  of  paying  debts  of  the 
estate,  for  no  such  debts  were  outstanding 
against  the  estate,  all  had  been  paid,  and 
Irvine  Hite*s  debt  was  in  fact  due  to  the 
legatees:  they  were  entitled  to  receive  it 
through  the  hands  of  the  executor,  and  he 
had  no  occasion  to  collect  the  fund  except 
for  the  purpose  of  paying  it  over  to  them. 
These  are  the  undisputed  and  conceded 
facts  in  the  cause;  and  the  question  arises 
upon  these  facts,  whether  the  executor  re- 
ceiving this  debt,  well  secured  upon  real 
estate,  in  a  currency  depreciated  to  nearly 
one-half  its  nominal  value,  without  the 
consent  of  the  legatee  to  whom  it  was  to  be 
paid,  has  incurred  a  responsibility  for  which 
he  is  personally  liable;  in  other  words, 
whether  to  the  extent  of  receiving  the  pro- 
portion of  the  debt  due  to  Mrs.  Skinker, 
without  her  consent,  he  has  committed  a 
devastavit.  It  must  be  conceded  also 
that    no    man    knew   better   than  Mr. 

516  ^Williams,  the   executor,    that  he  had 
no  authority  as  executor,  to  collect  the 

debt  due  from  Irvine  Hite  in  Confederate 
currency,  unless  (there  being  no  debts  of 
the  estate)  the  heirs  and  legatees  would 
agree  to  receive  it  from  him.  He  was  a 
lawyer  of  large  experience  and  eminent  in 
his  profession,  and  must  be  presumed  to 
understand  his  duties  and  liabilities  as  an 
executor.  But  the  following  letter,  filed  in 
the  record,  shows  that  he  well  knew  and 
fully  understood  his  obligations  to  the  estate 
and  to  the  legatees.  It  is  addressed  to 
James  M.  Hite,  himself  one  of  the  legatees, 
and  is  in  the  following  words:  **Irvine  can 
make  sale  of  his  land  in  Confederate  money 
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to  Charles  Wood  for  a  sum  sufficient  to  pay 
all  that  is  due  from  him  to  the  estate.  But 
as  I  am  acting*  only  as  executor  it  would  not 
be  proper  for  me  to  receive  Confederate 
money  unless  the  heirs  will  take  it  from 
me.  I  would  advise  them  to  take  it.  Will 
you  be  good  enough  to  let  me  know  whether 
you  will  receive  Mrs.  Baker's  share  in  Con- 
federate money.  It  will  be  well,  I  think,  to 
invest  it  in  Confederate  bonds.  I^et  me 
know  immediately,  as  it  is  important  to  the 
estate  and  to  you  that  the  sale  should  be 
made. ' ' 

The  result  of  this  communication  was  that 
the  executor  obtained  the  consent  of  two 
of  the  leg'atees  to  receive  their  proportion  of 
the  leg'acies  due  them  in  Confederate  money. 
But  he  never  did  obtain  the  consent  of 
Skinker  and  wife;  and  after  waiting  for 
some  time  and  making-  ineffectual  attempts 
to  g-et  their  consent,  he  deliberately  took 
upon  himself  the  responsibility  of  receiving 
it  without  their  consent.  He  knew  that  in 
doing  this  he  was  incurring  the  risk  of  a 
refusal  upon  the  part  of  Skinker  and  wife, 
and  he  sought  to  protect  himself  ag-ainst 
that  risk  (in  receiving  Confederate  money 
for  them  without  their  consent)  by 
517  taking  *as  indemnity  from  Hite  the 
sum  of  upwards  of  four  thousand  dol- 
lars over  and  above  their  share  of  the  fund 
collected.  In  making  this  statement  I  only 
give  the  executor's  own  account  of  the 
transaction.  L^et  him  speak  for  himself. 
In  his  answer  he  says  (after  stating  that 
he  obtained  the  consent  of  two  of  the  lega- 
tees to  a  sale  of  the  land  in  Confederate 
money):  **The  complainant,  Thomas  J. 
Skinker  was  then  in  the  Confederate  army, 
and  after  waiting  for  a  time  to  see  or  hear 
from  him  or  his  wife,  but  without  success, 
said  J.  I.  Hite,  was  so  anxious  to  conclude 
the  sale  with  Wood  and  pay  off  his  debt, 
stating,  as  well  as  respondent  recollects, 
that  he  could  never  pay  the  debt  without 
selling,  and  if  he  did  not  sell  then,  that  the 
interest  accruing  might  so  increase  the  debt 
that  the  land  would  not  pay  it,  an  opinion 
in  which  respondent  concurred,  that  if  he 
would  unite  in  the  deed  to  Wood,  and  re- 
ceive the  Confederate  money  in  payment  of 
his  debt,  that  he  would  leave  an  excess  of 
S4,100  or  $4,200  in  the  hands  of  respondent 
to  indemnify  him ;  and  if  Skinker  and  wife 
require  it,  to  pay  so  much  or  all  of  that  ex- 
cess to  them  over  and  above  their  equal 
share.  He  expressed  the  confident  opinion 
that  complainant  would  assent,  in  which 
respondent  concurred ;  and  said  Hite  agreed 
that  he  would  endeavor  to  see  complainants 
as  soon  as  possible  and  get  their  consent  to 
the  arrangement;  and  respondent  said  he 
would  also  endeavor  to  communicate  with 
them  to  obtain  their  written  consent.  Un- 
der these  facts  respondent  agreed  to  receive 
the  money  and  unite  in  the  deed  as  exec- 
utor, &c.'' 

It  is  manifest,  therefore,  both  from  the 
answer  of  the  executor,  as  well  as  from  the 
letter  addressed  to  James  M.  Hite,  above 
quoted,  that  he  was  convinced  that,  in  his 
own    language,     **it    was    not    proper    for 


518  him  to  receive  *a8  executor  the  Con- 
federate money,  unless  the  heirs  would 

consent  to  receive  it  from  him."  Two  of 
them  having  received  it,  he  no  doubt  be- 
lieved that  the  third  (Mrs.  Skinker)  would 
also  receive  it.  But  he  deliberately  took 
upon  himself  the  responsibility  of  receiving 
her  share  without  her  consent,  feeling,  it 
is  evident,  at  the  time  satisfied  that  he 
would  be  fully  indemnified  for  any  risk  he 
might  assume  in  having  in  his  possession 
upwards  of  four  thousand  dollars  more  than 
her  share  of  the  fund.  Can  he  now  be  re- 
lieved of  a  responsibility  which  he  deliber- 
ately assumed,  and  throw  the  loss  upon  the 
legatees,  whose  assent  to  these  transactions 
the  executor  himself  thought  necessary,  but 
vainly  sought  to  obtain?  I  think  not.  I 
think  it  is  clear  that  without  imputing  any 
mala  fides,  or  intentional  fraud  to  the  ex- 
ecutor, he  has  committed  a  devastavit  to 
the  extent  of  the  amount  which  he  received 
in  Confederate  money,  without  the  consent 
of  the  legatees  who  were  entitled  to  receive 
it. 

It  is  not  necessary,  in  order  to  subject 
an  executor  to  personal  liability,  to  show 
that  he  acted  fraudulently.  He  is  subjected 
by  law  to  liability,  personally,  for  various 
acts  of  misconduct,  amounting  to  a  violation 
or  neglect  of  duty,  and  which  is  called  in 
law  a  devastavit,  or  wasting  of  the  assets. 
An  executor  may  commit  a  devastavit  by 
such  acta  of  negligence  or  careless  adminis- 
tration as  defeats  the  rights  of  creditors,  or 
legatees,  or  parties  entitled  to  distribution. 
2  Lomax's  ex'ors  475-77-485,  and  cases 
there  cited. 

It  is  a  proposition  too  plain  to  require 
the  citation  of  authority  to  support  it,  that 
where  an  executor  releases  a  debt  due  to 
his  testator,  or  cancels  or  delivers  to  the 
obligor  a  bond,  of  which  the  testator  was 
obligee,  this  will  charge  him  to  the  amount 
of   the   debt;  and   so   if  he  releases  a 

519  part  of  the  debt,  or  cancels,  *or  deliv- 
ers up  the  whole  obligation,  when,  in 

point  of  fact,  he  has  received  but  a  part  of 
it,  he  commits  a  devastavit,  and  will  be 
charged  with  the  whole,  though  he  received 
but  a  part.  In  the  case  before  us,  the  ex- 
ecutor in  fact  received  a  little  more  than 
half  the  debt,  and  gave  an  acquittance  for 
the  whole,  and  that  too  when  the  necessities 
of  the  estate  did  not  require  it,  and  with- 
out the  consent  of  one  of  the  legatees  en- 
titled to  receive  it.  I  do  not  mean  to  say 
that  in  every  case  where  an  executor  re- 
ceived Confederate  currency  greatly  depre- 
ciated, for  a  debt  payable  in  a  sound 
currency,  he  thereby  commits  a  devastavit. 
There  may  be  many  cases  where  the  courts 
would  hold  an  executor  justified  in  receiving 
such  a  currency;  as  where  the  necessities 
of  the  estate  required  it,  where  it  could  be 
used  in  payment  of  the  debts  of  the  testator, 
or  where  (there  being  no  debts)  the  parties 
entitled  to  distribution  consent  to  receive 
it,  or  where  the  security  for  the  debt  had 
become  doubtful,  and  the  estate  could  be 
benefited  by  receiving  even  a  depreciated 
currency.     It   is  difficult   to  lay  down  any 
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general  rules  applicable  to  all  cases  which 
arise  out  of  dealings  by  executors  during 
the  war.  Each  case  must  depend  upon  its 
own  facts  and  the  circumstances  at  the  time 
surrounding  the  executor.  But  I  think  it  is 
clear  that  where  the  exigencies  of  the  estate 
do  not  require  the  collection  of  a  debt, 
which  rests  upon  undoubted  security,  and 
especially  where  the  only  object  of  the  col- 
lection is  for  distribution  among  the  lega- 
tees, and  the  collection  is  made  without  the 
consent  of  the  legatees,  the  executor  must 
be  held  personally  liable  when  he  permits 
the  debtor  to  discharge  his  debt  in  a  depre- 
ciated currency,  and  he  will  not  be  permitted 
to  shift  the  responsibility  from  himself  and 
cast  the  burden  of  loss  upon  the  lega- 

520  tees.  An  executor,  *who  receives  a 
depreciated  currency  under  such  cir- 
cumstances, commits  a  devastavit,  for 
which  the  law  casts  upon  him  a  personal 
liability. 

The  able  counsel  for  the  appellants  seek- 
ing to  relieve  the  executor  in  this  cause, 
from  the  stress  of  those  well  settled  rules 
of  law  which  declare  what  constitutes  a 
devastavit,  and  fixes  a  personal  liability 
upon  an  executor,  labored  to  show  that  the 
executor  in  receiving  from  Irvine  Hite 
Confederate  currency,  benefited  the  estate, 
because  the  security  for  the  debt  was  doubt- 
ful, inasmuch  as  the  debts  due  from  Madi- 
son and  Irvine  Hite  exceeded  the  value  of 
the  land.  They  submit  a  statement  in  fig- 
ures, by  which  they  show  that  the  debt 
secured  bj'  lien  on  the  land  amounted  to 
$32,728.27,  while  the  value  of  the  land  (after 
deducting  a  small  portion  sold  to  Bowen) 
was  $31,^.03 ;  showing  an  excess  of  debt 
over  value  of  land  of  $1,084.24.  And  it  is 
argued  that  while  the  debt  was  increasing 
by  the  accumulated  interest,  the  land  was 
subject  to  be  greatly  depreciated  by  the  fact 
that  it  lay  within  a  region  much  exposed  to 
the  casualties  of  war  and  the  depredations 
of  contending  armies ;  and  that  the  build- 
ings, fences  and  timber  were  in  constant 
danger  of  destruction ;  and  that  therefore 
the  security  for  the  debt  was  doubtful,  and 
the  executor  was  justified  in  collecting  it  in 
a  depreciated  currency.  It  is  a  sufficient 
answer  to  this  view  to  note  the  fact  that 
one- third  of  the  debts  secured  upon  the  real 
estate,  went,  under  the  will,  to  J.  M.  Hite, 
and  that  in  point  of  fact  the  amount  due 
the  estate,  which  the  executor  was  charged 
with  collecting,  was  only  two-thirds  of  the 
amount  estimated  as  the  debt  secured  on  the 
land,  to  wit:  the  sum  of  $21,818.84;  so  that 
in  point  of  fact,  there  was  a  debt  of 
$21,818.84  secured  by  lien  on  land  worth 

521  at  least   $31,644.03;   *thus    leaving   a 
balance    of   nearly   $10,000   over  and 

above  the  debt  which  was  to  be  paid.  I 
think,  therefore,  it  must  be  conceded  that 
the  land  was  the  most  ample  and  certain 
security  for  the  debt. 

But  it  is  insisted  by  the  learned  counsel 
for  the  appellants  that  the  executor  acted 
in  good  faith,  himself  believing  that  it  was 
best  for  the  estate,  and  those  entitled  to 
distribution,    that   the   debt  should  be  col- 


lected ;  and  that  upon  the  principles  settled 
by  this  court  in  Davis,  comm'r  v.  Harman 
and  in  Myers'  ex* or  v.  Zetelle,  21  Gratt. 
194,  733,  he  ought  to  be  excused  from  all 
liability.  As  has  been  observed  before,  the 
question  how  far,  or  under  what  circum- 
stances an  executor  may  be  excused  or  jus- 
tified in  receiving  Confederate  money, 
greatly  depreciated,  for  a  gold  debt  well 
secured  upon  real  estate,  without  incurring 
liability  for  a  devastavit  has  never  been 
settled  by  this  court.  Nor  is  it  necessary 
to  charge  an  executor  for  a  devastavit  to 
show  ttiat  he  has  acted  fraudulently,  or 
shown  mala  fides  in  his  administration  of 
the  estate.  The  cases  relied  upon  involved 
very  different  questions  from  the  case  at 
bar.  In  the  one  case,  Davis  v.  Harman,  a 
commissioner  of  the  court  who  had  in  his 
hands  certain  funds,  claimed  by  contesting 
parties,  was  directed  to  hold  the  fund  until 
the  rights  of  the  parties  could  be  litigated. 
He  put  the  fund  in  bank  and  there  it  per- 
ished, not  in  consequence  of  the  deposit, 
but  in  consequence  of  **the  sudden  and  ir- 
retrievable destruction  of  the  whole  currency 
of  the  country  by  the  termination  of  a  civil 
war,  which  had  destroyed  the  very  power 
that  created  it. "  The  court  held  that  the 
commissioner  had  incurred  no  personal  lia- 
bility. 
The  case  of  Myers  v.    Zetelle,    21    Gratt. 

733,  rested  upon  the  peculiar  facts  of 
522      that  case.     The  pivotal  *point  of  that 

case  was  the  power  of  attomej'  under 
which  the  agents  acted,  conferring  upon 
them  the  amplest  power  and  the  largest  dis- 
cretion. They  were  clothed  with  authority 
to  sell  his  real  estate,  and  to  collect  his 
debts,  whether  due  or  not  due.  They  col- 
lected a  debt,  it  is  true,  which  was  not  due, 
and  which  was  secured  by  a  lien  upon  a 
house  in  the  city  of  Richmond,  and  this 
court  held  that,  under  the  peculiar  circum- 
stances of  that  case,  the  agents  could  not 
be  held  liable.  This  point  in  that  case  is 
pressed  in  argument  here  as  conclusive  of 
the  position  that  the  executor  in  this  case 
ought  not  to  be  held  liable.  But,  in  my 
view,  the  cases  rest  upon  totally  different 
grounds.  In  the  first  place,  the  agents  in 
the  case  of  Myers  v.  Zetelle,  were  clothed 
with  the  undoubted  authority  to  do  what 
they  did  do  by  the  very  terms  of  the  power 
of  attorney;  and  the  only  question  was, 
whether  in  the  exercise  of  a  full  discretion, 
voluntarily  conferred  upon  them  by  their 
principal,  they  acted  with  such  a  reckless 
disregard  of  their  obligations  as  to  impose 
on  them  a  legal  liability  for  their  conduct. 
Referring  to  that  case  upon  this  point,  I 
find  that  after  noting  the  fact  that  they 
had  the  undoubted  authority,  under  the 
power  of  attorney,  to  collect  this  debt,  and 
referring  to  the  circumstances  which  then 
surrounded  the  agents,  the  court  used  the 
following  language:  **The  city  of  Rich- 
mond was  threatened,  if  not  actually  in- 
vested, by  powerful  armies  from  different 
points.  They  had  every  reason  to  believe 
that  the  citv  would  be  bombarded  and  burnt 
if   taken.     The    security   for    the    debt    of 
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Pizzini    was   the   house   which   was   mort- 

g^ag-ed  to  secure  the  debt.     If  that  was  burnt, 

it  was  doubtful  if  the   debt   could  be  made. 

'*The  evacuation  of   Richmond  was 

523  an  event  that  *mig'ht  be  expected  any 
day.     They  had  no  reason  to  suppose 

that  the  evacuation  of  the  city  would  be 
followed  by  the  surrender  of  the  Southern 
armies,  but  that  the  war  might  still  con- 
tinue, and  the  Southern  cause  yet  be  trium- 
phant, and  that  the  best  security  they 
could  have  would  be  the  bonds  of  the  Con- 
federacy. With  this  belief,  and  under  these 
circumstances,  they  received  the  debt  of 
Pizzini.  Looking  back  upon  these  events 
from  our  standpoint,  we  may  say  it  was  an 
act  of  folly  upon  the  part  of  these  agents  to 
collect  this  debt  so  well  secured ;  but  can 
we  say,  under  the  circumstances  which  then 
existed,  they  acted  with  such  reckless  dis- 
regard of  their  obligations  as  to  impose  on 
them  a  legal  liability  for  their  conduct. 
All  we  can  say  is,  that  as  events  have 
transpired,  it  would  have  been  better  if  they 
had  not  collected  this  debt ;  but  can  we  say 
that,  under  all  the  circumstances,  they  were 
guilty  of  a  breach  of  trust  and  violation  of 
duty.  It  is  easy  to  conclude  now  that  a 
deed  of  trust  upon  a  house  in  the  city  of 
Richmond  was  better  security  for  a  debt  of 
five  thousand  dollars  than  a  bond  of  the 
Confederate  States.  But  when  that  city  is 
threatened  by  beleaguring  armies  with 
bombardment  and  fire,  we  may  conclude 
that  a  man  at  least  acted  honorably  and  in 
good  faith,  who,  having  unwaivering  confi- 
dence in  the  triumph  of  the  southern  cause, 
preferred  a  bond  of  the  Confederate  States 
as  better  security  than  property  thus  threat- 
ened with  destruction.     *    *    *    * 

*'But  let  it  be  conceded  that  these  agents 
did  commit  errors  of  judgment ;  that,  by  a 
different  course,  they  mic'ht  have  saved  a 
large  portion  of  their  principal's  estate  from 
the  wreck  and  ruin  of  the  war;  that  if  they 
had  not  sold  his  real  estate  that  would  have 
escaped  the  hazards  of  sequestration  as  well 
as  the  fires  which  did  at  last  consume 

524  a  large  portion  of  the  city ;  *that  the 
debt  of  Pizzini,  if  they  had  let  it  re- 
main till  due,  would  have  been  also  saved 
to  their  principal :  Admit  all  this,  and  yet 
in  the  absence  of  any  proof  of  fraud  or 
mala  fides,  upon  the  well  settled  principles 
of  courts  of  equity  they  cannot  be  held 
liable  for  the  loss  their  principal  has  suffered 
— that  loss  must  fall  on  him  and  not  on 
them." 

I  have  extracted  this  much  from  the  opin- 
ion in  Myers  v.  Ze telle  for  the  purpose  of 
showing  the  exact  grounds  upon  which  this 
court,  in  that  case,  relieved  the  agents  from 
personal  liability.  In  the  first  place,  they 
had  the  undoubted  authority  to  collect  the 
Pizzini  debt,  though  not  due,  by  the  express 
terms  of  the  power  of  attorne3'.  In  the  sec- 
ond place,  they  had  the  best  reasons  to  be- 
lieve, and  did  honestly  believe,  that  the 
security  (being  a  house  in  a  city  which  was 
the  objective  point  of  all  the  operations  of 
the  Federal  armies)  was  threatened  with 
destruction.     Now,    in    the   case  before  us. 


while,  as  a  matter  of  course,  the  executor 
has  the  general  power  to  collect  the  debts 
due  his  testator,  he  certainly  has  no  right 
to  release  a  debt,  or  to  discharge  a  debtor  of 
undoubted  solvency  from  his  whole  obliga- 
tion by  receiving  a  part  of  it.  He  has  no 
authority  to  receive  in  a  depreciated  cur- 
rency a  debt  payable  in  gold  and  well  se- 
cured upon  real  estate  ample  in  value  to 
make  it  perfectly  safe,  unless  the  exigencies 
of  the  estate  require  it ;  or,  where  there  are 
no  debts  (as  in  this  case),  those  who  are 
entitled  to  distribution  consent  to  receive  it. 
In  Myers  v.  Z^telle  the  agents  had  the  ex- 
press authority  to  collect  Confederate  money, 
for  that  money  was  in  circulation  at  the 
time  the  power  of  attorney  was  executed, 
and  was  very  soon  afterwards  the  only  cir- 
culating medium.  Again,  in  the  case  be- 
fore us  the  security  for  the  debt  was  not  a 
house  in   a  city   threatened   with  de- 

525  struction,  *a  large   portion   of  which 
was  actually   consumed   by  fire  upon 

being  captured,  but  it  was  a  large  tract  of 
land  in  the  country,  upon  which  there  were 
no  buildings  to  be  destroyed,  and  which 
could  not  be  so  materially  injured  by  the 
ravages  of  war  as  to  seriously  impair  the 
security. 

The  two  cases  differ,  therefore,  in  these 
two  essential  particulars.  In  the  one  case 
the  authority  to  collect  the  debt  was  con- 
ceded ;  in  the  other,  the  executor  himself 
admits,  in  writing,  that  *4t  would  not  be 
proper  for  him,  as  executor,  to  receive  Con- 
federate money,  unless  the  heirs  would 
agree  to  take  it  from  him."  In  the  one 
case  the  security  was,  to  say  the  least, 
doubtful;  in  the  other  it  was  ample  and 
could  not  be  destroyed. 

But  it  is  argued  that  the  executor  ought 
to  be  relieved  because  a  majority  of  the 
heirs  agreed  to  receive  Confederate  money. 
Surely,  the  consent  of  two  of  the  heirs  can- 
not affect  the  rights  of  the  other  one,  who 
never  gave  her  assent,  but  purposely  with- 
held it.  It  was  manifestly  to  the  interest 
of  James  M.  Hite,  in  his  own  right,  and 
as  trustee  for  Mrs.  Baker,  to  give  his  assent 
to  the  arrangement  proposed,  to  sell  the 
land  for  Confederate  money,  and  to  receive 
that  currency  in  payment  of  their  legacies, 
for  every  dollar  that  was  received  from 
Irvine  Hite  to  that  extent  relieved  the  land 
of  James  M.  Hite  from  the  lien  fixed  upon 
it  by  the  will  of  his  father  for  the  payment 
of  the  purchase  money.  The  interest  of 
Mrs.  Skinker  was  very  different.  Her  whole 
patrimony  consisted  in  her  share  of  the  debt 
due  from  Irvine  and  James  M.  Hite ;  and 
that  debt  had  been  secured  to  her  by  her 
father  in  reserving  a  lien  upon  land  of 
sufficient  value  to  make  it  secure,  and  its 
payment  certain  beyond  a  peradventure. 
There  was  no   reason  why  she  should 

526  give   up  *her    whole    interest   in    her 
father's   estate    thus   secured   to  her, 

and  no  consent  on  the  part  of  the  other 
heirs  could  possibly  affect  her  interest. 
The  argument  now  made,  that  a  majority 
having  assented  to  the  arrangement  the  ex- 
ecutor  ought    to   be   relieved,    was  not  one 
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which  had  any  weight  with  as  g'ood  a  law- 
yer as  Mr.  Philip  Williams ;  for  the  record 
shows  that  he  made  more  than  one  attempt 
to  obtain  the  consent  of  Skinker  and  wife, 
all  of  which  were  inefiFectual,  and  it  was 
not  until  Irvine  Hite  proposed  to  leave  in 
his  hands  the  sum  of  over  four  thousand 
dollars  *'to  indemnify  him,*'  that  he  con- 
sented to  the  arrangement.  He  knew  well, 
that  the  assent  of  James  M.  Hite  in  his 
own  right,  could  not  bind  Mrs.  Skinker  in 
any  possible  contingency.  He  not  only 
sought  himself  to  obtain  their  consent  but 
gives  prominence  in  his  answer  to  the  fact 
that  Irvine  Hite  expressed  the  opinion  that 
Skinker  and  wife  would  give  their  assent 
to  the  arrangement  proposed,  and  that  he 
promised  to  see  them  and  obtain  their 
assent.  All  this  shows  that  it  never  entered 
into  his  head  to  conceive  that  the  assent  of 
two  of  the  heirs  could  in  any  way  bind  Mrs. 
Skinker. 

But  it  is  insisted  that  the  executor  is 
relieved  from  all  liability,  and  the  whole 
loss  must  fall  upon  the  appellees,  because 
Skinker  and  wife  heard  of  the  sale  and  did 
not  object  to  it,  though  they  had  opportunity 
to  inform  the  executor  of  their  dissent, 
and,  because  they  failed  to  do  this,  they 
must  now  be  placed*  in  the  same  situation 
as  if  they  had  given  their  assent.  'The 
record  shows  that  Mrs.  Skinker  was  in  a 
distant  county,  which,  part  of  the  time,  was 
in  the  lines  of  the  federal  armies,  and  all 
the  time  difficult  of  communication  with  the 
town  of  Winchester.  It  is  not  shown  that 
she  knew  anything  of  the  matter  till 
527  after  *the  land  was  sold.  Her  hus- 
band, it  is  shown,  was,  during  the 
whole  war,  either  in  the  Confederate  army 
or  in  a  northern  prison,  or  in  a  hospital 
suffering  from  wounds  and  sickness.  He 
passed  through  Winchester  but  twice  in  the 
year  1863,  once  just  after  the  battle  of  Get- 
tysburg, under  marching  orders  not  to  leave 
the  ranks,  and  shortly  afterwards  on  the 
Sabbath,  when  prostrated  by  sickness,  and 
was  sent  immediately  to  a  hospital  at 
Staunton.  Neither  h^d  the  opportunity  to 
express  their  dissent,  if  that  was  at  all  nec- 
essary to  protect  their  interests.  But  was 
it  necessary?  Were  their  legal  rights  to  be 
effected  by  the  fact  that  they  expressed  no 
dissent?  By  no  means.  It  was  not  a  case 
where  their  **silence  gave  consent.*'  If 
they  had  had  the  most  ample  opportunity 
to  speak,  their  silence  was  sufficient  to  pro- 
tect them.  Without  their  voluntary  consent, 
there  was  no  power  on  earth  that  could 
wrest  from  Mrs.  Skinker  the  patrimony 
which  her  father  had  so  well  secured  to  her, 
and  compel  her  to  receive  Confederate  money 
or  Confederate  bonds  in  the  place  of  it.  It 
was  enough  that  she  should  remain  silent 
and  withhold  her  consent.  Without  her 
consent,  the  executor  has  undertaken  to 
convert  her  patrimony  into  a  currency  that 
has  perished ;  without  her  consent,  he  has 
undertaken  to  put  her  all  in  Confederate 
bonds,  not  worth  the  paper  upon  which  they 
were  printed;  without  her  consent,  he  has 
deliberately    chosen    to    take   upon  himself 


the  responsibility  of  receiving  a  depreciated 
currency,  and  investing  in  worthless  bonds 
what  was  a  certain  and  ample  security; 
without  her  consent,  he  has  deliberately 
assumed  upon  himself  the  risk  of  assenting 
to  a  sale  and  receiving  a  depreciated  cur- 
rency, which  at  the  time  he  admits  in  writ- 
ing, under  his  own  hand,  *4t  was  not|>Foper 
for  him  to  receive  unless  with  the  con- 

528  sent  of  the   heirs;'*  and  he  *executes 
a  deed  as  executor,    which   he  had  no 

right  under  the  will  to  execute  (until  after 
the  death  of  the  testator's  widow),  convey- 
ing the  very  land  upon  which  Mrs.  Skinker' s 
legacy  was  secured.  And  while  he  has  thus 
deliberately  taken  upon  himself  this  risk 
and  this  responsibility,  his  representatives 
here  are  seeking  to  throw  the  loss  occasioned 
by  it  upon  parties  who  never  have,  by  word 
or  act,  done  anything  to  deprive  them  of 
their  unquestioned  legal  rights.  I  am  con- 
strained, however  reluctantly  I  may  be 
forced  to  that  conclusion,  to  say  that  the 
executor  by  his  conduct  in  this  transaction 
has  committed  a  devastavit,  for  which  the 
law  fixes  upon  him  personal  liability.  In 
saying  this,  I  am  very  far  from  attributing 
to  him  any  fraudulent  purpose.  The  whole 
record,  as  well  as  the  high  personal  and 
professional  character,  which  has  secured 
for  him,  wherever  he  was  known,  a  reputa- 
tion for  integrity,  second  to  none,  all  alike 
forbid  any  such  imputation.  His  conduct 
no  doubt  was  influenced  by  a  desire  to  ac- 
commodate Irvine  and  James  M.  Hite,  both 
of  whom  were  interested  in  selling  the  land 
for  Confederate  money.  He  no  doubt 
thought  that  the  consent  of  Mrs.  Skinker 
would  be  given  to  the  arrangement.  He 
felt  (confident  as  he  was  in  the  final  triumph 
of  the  southern  cause)  that  he  was  secure 
against  all  loss  in  having  in  his  hands  up- 
wards of  four  thousand  dollars  over  and 
above  the  amount  due  to  Mrs.  Skinker,  paid 
to  him,  as  he  says  in  his  answer,  to  indem- 
nify him  in  the  event  Mrs.  Skinker  with- 
held her  consent  to  receive  it.  But  having 
assumed  that  responsibility,  and  deliber- 
ately incurred  that  risk,  the  court  will  not 
now  permit  his  representatives  to  cast  that 
loss  upon  parties  who"  were  never  actors  in 
the  transaction  which  occasioned  it;  but  it 
must  rest  where  the  law  fixes  it,  upon 

529  the   executor,    whose  acts  ^amount  to 
a  devastavit,    by   which  he  incurs  a 

personal  liability. 

Much  has  been  said  in  argument  about 
the  hardship  of  holding  the  executor  bound 
in  this  case.  Such  ha^ships  meet  us  every 
day.  The  ^^hard  cases"  arising  out  of 
transactions  in  Confederate  currency  are 
constantly  before  us  and  constantly  to  be 
deplored.  This  is  but  another  fragment  of 
the  numberless  wrecks  and  widespread  ruin 
which  are  found  in  the  track  of  the  terrible 
storm  of  civil  war  which  has  desolated  our 
country  and  wrecked  the  hopes  and  the  for- 
tunes of  a  whole  people. 

But  if  a  court  is  to  be  turned  from  its 
line  of  duty  in  the  stern  administration  of 
justice  upon  the  well  settled  principles  of 
law   governing    each    case,    by  considering 
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the  peculiar  hardship  of  the  case,  would  not 
that  consideration  operate  with  full  force 
in  favor  of  the  appellees,  Skinker  and  wife. 
Is  it  not  as  ^^hard  a  case*'  that  the  loss 
should  fall  upon  them?  Would  it  not  be  a 
g'reat  hardship  to  take  away  from  a  married 
woman  who  never,  through  herself  or  her 
husband,  by  word  or  act  assented  to  any  of 
these  arrangements  entered  into  by  the  ex- 
ecutor and  the  other  heirs,  that  patrimony 
which  her  father  in  his  will  and  by  his 
solemn  agreement  had  so  carefully  secured 
to  her?  Would  it  be  no  hardship  to  Skinker, 
who,  when  these  transactions  were  going 
on,  was  fighting  the  battles  of  his  country, 
or  languishing  in  a  Northern  prison,  or  sick 
and  wounded  in  a  hospital,  and  had  nothing 
to  do  with  them,  except  to  withhold  his 
consent  from  an  arrangement  which  others 
were  deeply  interested  to  make  but  which 
must  certainly  impair  if  not  certainly  de- 
stroy his  wife's  patrimony.  Would  it  be 
no  hardship  to  him,  after  the  war  was  over, 
after  suffering  all  its  privations  and  dan- 
e-ers  and  wounds  and  imprisonments, 

530  *when  he  comes  to  demand  the  little 
patrimony  of  his  wife,  which  he  prop- 
erly refused  by  any  act  of  his  to  deprive 
her  of,  that  the  court  should  thrust  upon  him 
a  bundle  of  worthless  Confederate  bonds, 
and  say  to  him  there  is  the  patrimony  of 
your  wife  which  her  father  was  so  careful 
to  secure  to  her,  and  which  you  were  so 
careful  never  to  release,  or  transfer,  or  im- 
pair by  any  act  of  yours,  but  which  without 
your  consent,  without  her  consent,  has  been 
converted  into  worthless  trash.  If  the  case 
is  to  be  tried  by  the  hardship  which  is  to 
result  from  the  decision,  that  consideration, 
it  seems  to  me,  operates  with  double  force 
in  favor  of  the  appellees.  But  we  have 
nothing  to  do  with  the  hardship  of  the  case. 
The  hardship  cannot  be  mitigated ;  the  loss 
cannot  be  divided.  It  must  fall  on  the  one 
side  or  the  other.  It  must  be  placed  where 
the  law  fixes  it.  In  my  opinion,  it  must 
fall  in  this  case  upon  the  executor,  who  as 
knowingly  and  deliberately  assumed  the 
risk,  and  by  his  own  conduct  incurred  a 
I>ersonal  liability.  I  am  of  opinion  that 
the  decree  of  the  Circuit  court  should  be 
affirmed. 

MONCURE,    P.,    and    ANDERSON,    J., 
concurred  in  the  opinion  of  Christian,  J. 

STAPLES     and     BOUL,DIN,     Js.,    dis- 
sented. 

The  court  having  affirmed  the  decree,  the 
appellant  asked  for  a  rehearing  of  the  case. 

ANDERSON,  J.  I  have  had  great  diffi- 
culty in  bringing  my  mind  to  the  conclu- 
sion, in  this  case,  that  the  appellees  are 
entitled  to  bold  the  executor  responsible  for 
that  portion  of  Mrs.  Skinker' s  legacy  from 
her  father,  which  has  been  lost  by  the  ex- 
ecutor's receiving  payment  thereof  in 

531  Confederate  securities,   although  *re- 
ceived   by  him   without  her  consent. 

The   executor   undoubtedly    acted    in    good 
faith.     He  had  no  private   interest   to  sub- 


serve in  what  he  did.  He  made  investments 
about  the  same  time  in  Confederate  securi- 
ties. His  most  prudent  and  judicious  neigh- 
bors did  likewise.  It  is  probable  that  he 
believed  such  investments  were  safe,  hav- 
ing confidence  in  the  success  of  the  Confed- 
eracy. Under  such  circumstances  I  do  not 
think  it  would  be  right  to  hold  a  fiduciary, 
an  executor  or  administrator,  responsible 
for  the  loss,  if  he  acted  within  the  scope  of 
his  authority  and  duty.  But  he  must  act 
strictly  within  the  line  of  his  duty. 

Although  a  personal  representative,  act- 
ing strictly  within  the  line  of  his  duty,  and 
exercising  reasonable  care  and  diligence, 
will  not  be  responsible  for  the  failure  or 
depreciation  of  the  fund  in  which  any  part 
of  the  estate  may  be  invested,  yet  if  that 
line  of  duty  be  not  strictly  pursued,  and 
any  part  of  the  property  be  invested  by  such 
personal  representative  in  funds  or  securi- 
ties not  authorized,  or  be  put  within  the 
control  of  persons  who  ought  not  to  be 
entrusted  with  it,  and  a  loss  thereby  be 
eventually  sustained,  such  personal  repre- 
sentative will  be  liable  to  make  it  good, 
however  unexpected  the  result,  however 
little  likely  to  arise  from  the  course  adopted, 
and  however  free  such  conduct  may  have 
been  from  any  improper  motive.  2  L/omax's 
ex'ors,  top  p.  483,  side  p.  293. 

In  this  case,  upon  mature  deliberation,  I 
am  reluctantly  forced  to  the  conclusion  that 
the  executor  did  not  act  strictly  within 
the  line  of  his  duty  and  authority.  The 
will  was  his  directory.  It  clothed  him  with 
all  the  authority  he  had  in  the  premises.  It 
was  the  law  to  him.  It  was  his  duty  to  fol- 
low its  directions,  and  to  carry  out  the  in- 
tention of  the  testator.  When  a  dying  man 
confides  to  a  surviving  friend  the  ex- 
532  ecution  *of  the  testamentary  disposi- 
tion of  his  estate,  in  relation  to  those 
who  are  the  objects  of  his  bounty  and  affec- 
tion, he  ought  to  die  with  the  assurance 
that  his  intentions  will  be  carried  out.  It 
is  a  sacred  trust,  and  must  be  enforced. 
When  the  will  contains  express  directions 
what  the  executors  are  to  do,  an  executor, 
who  proves  the  will,  must  do  all  which  he, 
as  executor,  is  directed  to  do.  (Ibid  as 
above,  {  2,  top  p.  475,  side  288. )  It  is  true 
that  an  executor  has  an  absolute  power  of 
disposal  over  the  whole  personal  effects  of 
the  testator,  so  that  they  cannot  be  followed 
by  creditors  or  legatees,  either  general  or 
specific,  into  the  hands  of  the  alienee.  But 
in  disposing  of  them  I  apprehend  he  must 
follow  the  directions  of  the  will,  otherwise 
he  is  not  acting  in  the  line  of  his  duty.  So 
he  may  collect  debts  due  the  testator,  and 
it  is  his  duty  to  do  so,  but  not,  as  a  general 
rule,  to  receive  payment  in  a  depreciated 
currency.  He  may  collect  them  if  necessary 
to  pay  debts  or  legacies,  but  not,  when  well 
secured,  for  the  purpose  of  investment  in 
uncertain  securities,  or  to  receive  payment 
in  a  depreciated  currency  for  the  payment 
of  legacies  without  the  consent  of  the  lega- 
tees. But  in  the  exercise  of  these  powers, 
if  the  will  has  given  directions  how  they 
are*to  be  exercised,  he  is  not  acting  in  the 
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line  of  his  duty  if  he  does  not  follow  these 
directions. 

In  this  case,  if  the  executor  had  con- 
formed  to  the  provisions  of  the  will  and  to 
the  contract  which  the  testator  had  made 
with  his  sons,  which  was  evidently  made 
in  contemplation  of  death,  and  may  be  re- 
garded as  a  part  of  his  testamentary  dispo- 
sition, and  which  at  least  as  executor  he 
was  bound  to  enforce,  it  is  unquestionable 
that  no  loss  could  have  been  sustained  by 
the  legatees,  by  himself,  or  anybody  else. 
By  the  express  stipulation  of  this  con- 

533  tract  of  sale  to  his  sons  *the  testator 
had  bound  himself  only  to  convey  the 

title  ''as  soon  as  the  whole  of  the  purchase 
money  and  interest  thereon  shall  be  paid.  * ' 
It  was  a  joint  contract  with  his  two  sons. 
Each  of  them  was  bound  for  the  whole  pur- 
chase money  and  the  whole  land  was  bound 
for  the  whole  purchase  money.  The  sons 
afterwards  divided  the  land  between  them, 
and  as  between  themselves,  each  one  was 
bound  to  pay  his  proportion  of  the  purchase 
money;  but  as  between  them  and  the  tes- 
tator they  were  jointly  bound,  and  the  whole 
land  was  bound  for  the  whole  of  the  pur- 
chase money.  For  by  the  contract  the  tes- 
tator had  stipulated  to  retain  the  title  until 
the  whole  of  the  purchase  money  was  paid. 
It  seems  to  me  that  the  executor  was  not 
acting  in  the  line  of  duty,  when,  in  order 
to  enable  J.  I.  Hite,  one  of  the  purchasers, 
to  pay  up  and  discharge  his  proportion  of 
the  purchase  money  (as  agreed  between  his 
brother  and  himself)  in  a  very  depreciated 
currency,  he  united  with  him  in  a  deed  of 
conveyance  to  the  purchaser  from  him  of 
one-half  the  land  for  depreciated  Confed- 
erate money,  and  releasing  thereby  one-half 
the  security  for  the  remainder  of  the  pur- 
chase money,  without  the  consent  of  the 
legatee  who  is  appellee  here.  In  doing  so 
he  also  departed  from  the  only  authority 
given  to  him  to  convey  the  title  under  the 
contract  aforesaid,  after  the  death  of  the 
testator's  wife,  who  was  then  living.  Al- 
though he  acted  from  the  most  generous 
motives  toward  J.  I.  Hite  and  his  sister 
Caroline,  who  was  importuning  Jiim  for 
money,  and  toward  James  Madison  Hite, 
he  was  acting  not  by  the  request  or  with 
the  consent  of  Eliza  Skinker,  the  legatee 
who  brought  this  suit  for  her  legacy,  and 
in  acting  as  he  did  he  assumed  a  personal 
responsibility.      He    was  aware  of  it 

534  *himself.     In    his  letter  to  James  M. 
Hite,  he  admits,    that   as  executor  it 

was  not  proper  for  him  to  do  it  without  the 
consent  of  the  legatees.  He  accordingly 
seeks  to  obtain  their  consent.  He  gets  the 
consent  of  James  Madison  in  his  own  right 
and  as  trustee  for  his  sister  Mrs.  Baker, 
and  Mrs.  Baker's  consent.  But  he  fails  to 
get  the  consent  of  Skinker  and  wife,  and, 
finally,  determines  to  act  without  their 
consent,  no  doubt  hoping  to  get  it  after- 
wards ;  but  for  his  security  takes  indemnity 
from  Irvine  Hite,  the  party  most  interested. 
These  facts  are  convincing  to  my  mind  that 
this  intelligent  executor  and  sound  lawyer 
was    conscious   of   assuming  a  personal  re- 


sponsibility in  what  he  did.  And  he,  I 
concede  most  disinterestedly  and  from  the 
best  of  motives,  resolved  to  assume  it  and 
run  the  risk,  relying,  in  part  at  least,  for 
his  security  upon  the  indemnity  which  he 
had  taken.  But  Mrs.  Skinker  and  her  hus- 
band declined,  as  they  had  a  clear  right  to 
do,  to  give  their  consent  or  sanction  to 
what  had  been  done.  It  was  the  misfortune 
of, the  executor  to  lose  the  investment  which 
he  had,  at  his  own  risk,  made  for  them  in 
Confederate  bonds,  together  with  his  in- 
demnity for  the  personal  risk.  And  Mrs. 
Skinker  in  this  suit  seeks  to  recover  her 
legacy,  which  was  well  secured  to  her  by 
the  will  of  her  father  upon  real  estate,  which 
she  had  never,  by  any  act  of  hers,  surren- 
dered, and  which  the  executor  had  no  au- 
thority under  the  will  to  surrender  for  her. 
I  think  she  is  entitled  to  it,  and  I  therefore 
concur  in  the  result  of  Judge  Christian's 
opinion. 

The  decree  was  as  follows : 

October  8th,  1873. — This  day  came  again 
the  parties  by  counsel,  and  the  court  having 
maturely  considered  the  transcript  of 
535  the  record  of  the  decree  ^aforesaid,  and 
the  arguments  of  counsel,  is  of  opin- 
ion, for.  reasons  stated  in  writing  and  filed 
with  the  record,  that  there  is  no  error  in 
said  decree ;  therefore  it  is  decreed  and  or- 
dered that  the  same  be  affirmed,  and  that 
the  appellants  pay  to  the  appellees  thirty 
dollars  damages,  and  their  costs  by  them 
about  their  defense  in  this  behalf  expended. 

Whereupon,  the  appellants  by  counsel 
moved  the  court  to  set  aside  the  foregoing 
decree  and  grant  them  a  rehearing  thereof; 
but  because  the  court  here  is  not  yet  advised 
of  the  judgment  to  be  rendered  in  the  prem- 
ises, time  is  taken  to  consider  thereof.  . 

And  at  another  day,  to  wit :  the  17th  day 
of  November,  1874. — The  appellants  having 
submitted  a  motion  at  the  last  term  of  this 
court  to  set  aside  the  decree  pronounced  in 
this  cause  on  the  8th  day  of  October  1873, 
and  grant  a  rehearing  thereof,  and  the 
court  having  maturely  considered  the  motion 
aforesaid,  and  the  arguments  of  counsel 
filed  therein,  doth  order  that  the  motion 
aforesaid  be  overruled,  and  that  the  decree 
pronounced  in  this  cause,  on  the  8th  day  of 
October  1873,  be  certified  to  the  Circuit  court 
of  Frederick  county. 

Decree  affirmed. 


536  *Taylor  v.  Hutchison. 

December  Term,  1874,  Richmond. 
[18  Am.  Rep.  099.] 

I.  Partnership— Dissolution— Alton  Enemies.— Before 

and  up  to  the  breaking  out  of  the  late  civil  war,  T 
and  H  were  merchants  and  partners,  doinff  busi- 
ness in  the  city  of  Washington.  In  May  1861  H  left 
Washington  and  came  to  Virginia,  making  his 
domicil  here,  and  remaininff  in  the  state.  T  and 
H  havinff  thus  become  alien  enemies,  their  part- 
nership was  dissolved  by  operation  of  law. 

II.  Same- Same— Continuinir  Partner.— After  H  left 
Washington  T  continued  the  business  for  himself, 
and  having  the   stock,  debts  due   and  fixtures. 
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valued,  used  the  same  in  his  business.  He  also 
had  an  account  taken  of  the  state  of  the  partner- 
ship, from  which  it  appeared  that  the  liabilities  of 
the  partnership  greatly  exceeded  the  assets  :  that 
H  had  no  capital  then  in  the  business,  and  that 
there  was  due  to  T  a  larg'e  debt.  T  then  compro- 
mised with  the  creditors  of  the  concern  at  forty 
cents  in  a  dollar.  After  the  war  H  sues  T  for  an 
account  and  for  a  share  of  the  profits  made  by  T 
since  the  dissolution  of  the  partnership.  In  this 
suit  the  account  of  the  partnership  is  taken,  which 
after  ffiyinsr  H  the  benefit  of  the  compromise,  still 
shows  that  the  liabilities  exceeded  the  assets— 
Held: 

I.  SMoe— Same-Same— Rights.— That  thouffh  the 
disposal  of  the  stock  of  a  dissolved  partnership  by 
public  auction  is  most  favored,  there  is  no  gen- 
eral rule  on  the  subject,  but  each  case  must  de- 
pend on  its  own  circumstances;  and  in  this  case 
the  taking  of  the  stock  at  valuation  was  proper. 
3.  Same— Same— Same—  LlaMlltles.— Thousrh  it  is  a 
treneral  rule  that  when  upon  a  dissolution  of  a 
partnership  the  continuing'  partner  carries  on 
the  business  with  partnership  stock,  he  is  liable 
to  the  outffointr  partner  for  his  full  share  of  the 
profits:  yet  this  rule  does  not  apply,  where  at  the 
date  of  the  dissolution,  the  outffoinff  partner  has 
drawn  out  his  capital  and  has  no  property  in  the 
concern,  but  is  indebted  to  it.  In  this  case  there- 
fore, H  is  not  entitled  to  a  share  of  the  profits 
made  by  T  after  the  dissolution  of  the  concern. 

537  *This  was  an  appeal  by  Maris  Tay- 
lor from  a  decree  of  the  Circuit  court 
of  Alexandria,  made  in  a  .cause  depending 
in  that  court,  and  in  which  Bdgar  S. 
Hutchison  was  plaintiff  and  said  Taylor 
was  defendant.  The  case  is  stated  by  Judge 
Christian  in  his  opinion. 

Claughton,  for  the  appellant. 

Wattles  and  John  Howard,  for  the  appel- 
lee. 

CHRISTIAN,  J.  This  is  an  appeal  from 
a  decree  of  the  Circuit  court  of  the  city  of 
Alexandria.  The  transcript  of  the  record 
discloses  the  following  facts :  Maris  Taylor 
and  Bdgar  S.  Hutchison,  by  articles  of 
agreement  entered  into  on  the  6th  day  of 
May  1853,  formed  a  copartnership  as  mer- 
chants, for  carrying  on  the  dry  goods  busi- 
ness in  the  city  of  Alexandria.  The  business 
was  conducted  by  them  in  that  city  until 
the  spring  of  1859,  when  they  removed  to 
the  city  of  Washington,  where  they  con- 
ducted the  same  business  under  the  same 
articles  of  copartnership.  On  or  about  the 
24th  day  of  May  1861,  shortly  after  the 
commencement  of  the  late  civil  war,  Hutch- 
ison left  the  city  of  Washington  and  came 
to  Virginia,  where  his  family  then  resided, 
and  never  returned  to  Washington  until 
after  the  close  of  the  war.  Whatever  may 
have  been  his  intention  when  he  left  Wash- 
ington as  to  his  purpose  to  return,  he  re- 
mained within  the  Confederate  lines,  united 
his  fortunes  with  those  of  the  Southern 
Confederacy,  and  was  a  part  of  the  time  he 
remained  in  Virginia  employed  as  a  clerk 
in  the  treasury  department  of  the  Confed- 
erate   government    located    at    Richmond. 


While  not  thus  employed,    he  was  engaged 

in    mercantile    pursuits  in    another  part  of 

the  state  within  the  Confederate  lines. 

538  *It  appears  from  certain  letters  filed 
in  the  record,    that   after  the  close  of 

the  war  Hutchison  visited  Washington,  had 
an  interview  with  his  former  partner,  Tay- 
lor, and  was  furnished  by  him  with  an  ac- 
count or  statement  of  the  settlement  of  the 
copartnership  made  by  Taylor  on  the  1st 
day  of  August  1861.  In  one  of  these  letters, 
dated  July  15th,  1865,  Hutchison  complains 
that  Taylor  had  taken  the  stock  on  hand  on 
that  day  (1st  August  1861)  at  a  discount  of 
thirty-three  and  a  third  per  cent.  He  pro- 
tests against  the  allowance  of  so  large  a 
depreciation,  and  insisted  that  Taylor  had 
sold  these  identical  goods  at  a  profit  over 
and  above  the  original  cost.  He  also  ob- 
jects that,  in  the  statement  furnished  by 
Taylor,  of  what  is  termed  the  **confidential 
debts* '  of  Tavlor  and  Hutchison,  are  em- 
braced some  $3,400  of  money,  due  by  Taylor 
individually, and  borrowed  before  he,  Hutch- 
ison, became  connected  with  the  business, 
and  that  this  amount  ought  not  to  be  em- 
braced in  the  liabilities  of  the  firm.  He 
also  protests  that  the  estimate  made  by 
Taylor,  of  the  solvent  debts  due  the  firm, 
was  too  low ;  and  concludes  this  letter  by 
saying:  ** Inasmuch  as  you  settled  with  our 
creditors  at  forty  cents  in  the  dollar,  that 
will  form  the  basis  of  the  settlement  between 
you  and  myself;  and  when  the  corrections 
above  referred  to  are  made,  and  which  I 
claim  I  am  justly  entitled  to,  it  will  exhibit 
quite  a  different  result  from  that  now  shown 
on  your  books.*' 

This  letter  bears  date  15th  July  1865,  and 
it  is  worthy  of  special  notice,  that  Hutch- 
ison does  not  then  claim  that  there  was  no 
dissolution  of  the  partnership  at  the  time 
the  settlement  referred  to  in  this  letter  was 
made  by  Taylor,  nor  is  there  any  claim,  or 
hint  of  any  claim,  on  his  part  to  any  par- 
ticipation in  profits  made  after  August  1st, 
1861,  the  date   of   Taylor's  settlement 

539  *furnished    to   Hutchison.     He  makes 
no  objection  that  Ta3'lor   retained  the 

partnership  goods,  but  his  objection  is,  that 
he  retained  them  at  **a  discount  of  thirty- 
three  and  a  third  per  cent.'* 

His  complaint  in  July  1865  is  three-fold: 
— 1st.  That  the  partnership  goods  were  re- 
tained by  Taylor  at  less  than  one-third  of 
their  value.  2d.  That  the  firm  was  charged 
with  confidential  debts,  which  Taylor  alone 
was  bound  to  pay.  3d.  That  the  estimate 
made  by  Taylor,  of  the  solvent  debts  due 
the  firm  of  Taylor  &  Hutchison,  was  far 
below  their  real  value.  But  there  was  then 
no  complaint  that  the  partnership  was  not 
in  fact  dissolved,  nor  was  there  any  claim 
to  a  participation  in  the  profits  made  after 
the  1st  August  1861. 

In  March  1866  Hutchison  filed  his  bill  in 
the  Circuit  court  of  the  city  of  Alexandria 
against  his  former  partner,  in  which  he 
alleges  that  at  the  time  he  left  Washington, 
in  May  1861,  the  firm  of  Hutchison  &  Tay- 
lor had  on  hand  a  stock  of  goods  worth  at 
least   $15,000,    and   also   a  large  amount  of 
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solvent  debts  due  the  firm;  that  when  he 
returned  to  Washing-ton,  in  May  1865,  he 
was  informed  bj  his  copartner  that  he  had 
dissolved  the  copartnership  on  the  1st  day 
of  Aug-ust  1861 ;  that  this  pretended  disso- 
lution was  in  violation  of  his  rig-hts  and  of 
the  terms  of  the  articles  of  copartnership; 
that  said  pretence  of  dissolution  was  made 
for  the  purpose  of  defrauding  complainant ; 
that  the  defendant  had  appropriated  the 
assets  of  the  firm  to  his  own  use,  and  re- 
fused to  render  any  just  account  thereof  to 
complainant.  He  prays  that  the  defendant 
may  be  compelled  to  account  for  the  assets 
of  the  firm,  and  that  a  commissioner  of  the 
court  should  be  ordered  to  take  an  account 
of  the  partnership  transactions;  that  the 
partnership  should   be  dissolved ;  and 

540  *that  the  defendant  should  be  decreed 
to  pay  to  him  the  just   proportion  due 

him. 

The  defendant  Taylor  answered  this  bill. 
He  admits  the  co-partnership  by  which  the 
plaintiff  and  defendant  conducted  the  dry 
goods  business  first  at  Alexandria  and  af- 
terwards at  Washington.  He  exhibits  with 
his  answer  the  articles  of  co-partnership, 
by  which  it  was  stipulated  that  the  said 
co-partnership  could  at  any  time  be  dis- 
solved by  mutual  consent,  and  further  that 
each  partner  covenanted  to  g-ive  his  whole 
time  and  attention  to  the  business  of  the 
firm;  and  the  said  articles  of  agreement 
provide  that  in  the  event  of  either  partner 
failing  to  keep  and  perform  the  covenants 
of  said  agreement,  that  the  other  partner 
should  have  the  right  immediately  to  dis- 
solve the  partnership.  After  thus  setting 
out  the  articles  of  co-partnership  and  aver- 
ring that  the  business,  so  far  from  being 
prosperous  had  resulted  in  a  clear  loss  of 
over  $6,000,  he  states  that  *'at  the  time 
complainant  left  the  city  of  Washington, 
on  or  about  the  22d  May  1861,  not  contem- 
plating a  return  to  said  city,  and  well 
knowing  that  the  partnership  affairs  were 
not  in  a  prosperous  condition,  he  consum- 
mated a  purpose  which  he  had  before 
frequently  intimated,  and  proposed  to  de- 
fendant a  dissolution  of  the  co-partnership, 
to  which  the  defendant  consented;  and  at 
the  same  time  it  was  agreed,  that  this  de- 
fendant should  take  all  the  stock  and  debts 
due  the  partnership,  to  be  accounted  for  at 
an  appraisement  to  be  made  by  J.  Marion 
Hart,  the  bookkeeper  of  the  concern,  well 
experienced  in  mercantile  matters.**  He 
exhibits  with  his  answer  also  the  appraise- 
ment and  account  of  Hart,  made,  as  he 
avers,  in  accordance  with  this  agreement 
of  dissolution  by  mutual  consent,  by 

541  which  it  appears  that  *while  the  assets 
of  the  firm  amounted  to  $15,443.01,  its 

liabilities  reached  the  sum  of  $36,950.96. 

He  also  files  with  his  answer  a  notice, 
which  appeared  at  this  time  in  the  Wash- 
ington papers,  of  the  dissolution  of  the  firm 
of  Taylor  and  Hutchison,  and  the  continu- 
ance of  the  business  in  the  name  of  Maris 
Taylor,  He  also  exhibits  with  his  answer, 
an  account  of  the  partnership  transactions, 


showing  that  the  firm  was  indebted  to  Tay- 
lor in  the  sum  of  $12,000. 

Various  accounts  were  ordered  by  the  Cir- 
cuit court  of  Alexandria,  both  of  the  part- 
nership transactions  up  to  the  time  of  the 
alleged  dissolution  and  of  the  profits  made 
bv  Taylor  after  the  alleged  dissolution, 
'rtiat  court  was  of  opinion  that  Hutchison 
was  entitled  to  a  share  of  the  profits  made 
by  Taylor  after  the  alleged  dissolution  of 
the  partnership,  and  accordingly  decreed  to 
him,  as  his  share,  the  sum  of  $6,368.70,  with 
interest  from  21st  day  of  March  1865.  From 
this  decree  an  appeal  was  allowed  to  this 
court. 

In  the  court  below  one  of  the  great  points 
in  controversy  was  whether,  in  point  of 
fact,  there  had  been  a  dissolution  of  the 
partnership  as  alleged  by  the  defendant. 

Upon  this  point  there  were  voluminous 
depositions,  containing  conflicting  and  con- 
tradictory testimony. 

I  do  not  deem  it  necessary,  in  my  view  of 
the  case,  to  pass  upon  this  question  of  fact 
so  much  discussed  at  the  bar. 

It  is  immaterial,  to  the  decision  of  the 
legal  question  involved,  how  the  partnership 
was  dissolved,  whether  by  mutual  consent 
or  by  operation  of  law,  the  result  of  that 
dissolution  is  precisely  the  same,  as  it  affects 
the  rights  of  the  parties  in  this  case.  Con- 
ceding that  the  averment  in  Taylor's  an- 
swer, **that  before  Hutchison  left  Washing- 
ton, in  May  1861,  there  was  a  mutual 
542  *agreement  to  dissolve  their  copart- 
nership,** is  not  sustained  by  the 
proofs  in  the  cause,  yet  it  is  clear,  upon  the 
undisputed  facts,  that  there  was  a  dissolu- 
tion, growing  out  of  the  separation  of  the 
parties  on  different  sides  of  the  bellig-erent 
lines  during  the  war  between  the  northern 
and  southern  states,  commencing  in  the 
spring  of  1861. 

It  is  conceded  that,  in  May  1861,  Hutch- 
ison left  the  city  of  Washington,  came  to 
Virginia,  where  his  family  resided,  and 
remained  in  this  state  until  after  the  close 
of  the  war,  where  he  was  engaged  part  of 
the  time  in  mercantile  pursuits  for  himself, 
and  part  of  the  time  as  a  clerk  in  the  treas- 
ury depart luent  of  the  Confederate  States 
located  at  Richmond.  Whatever  may  have 
been  his  intention  when  he  left  in  May 
1861,  as  to  his  returning  to  Washington, 
he,  in  fact,  became  domiciled  in  Virginia, 
united  his  fortune  with  the  Southern  Con- 
federacy, remained  during  the  whole  war 
within  the  Confederate  military  lines  a 
subject  of  that  government.  He  thus  be- 
came domiciled  in  Virginia,  and  a  citizen 
of  this  state,  then  at  war  with  the  United 
States,  at  the  capitol  of  which  his  partner 
was  domiciled. 

That  this  state  of  things  operated  ipso 
facto  as  a  dissolution  of  the  partnership 
between  them  is  now  too  weU  settled  to 
admit  of  doubt  or  discussion.  It  is  hardly 
necessary  to  refer  to  authorities  on  a  point 
so  well  established.  I  will  quote,  however, 
a  single  extract  from  Mr,  Justice  Story 
(see  Story  on  Partnership,  {  315,  cases  there 
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cited)  as  apposite  and  conclusive.  He  says 
(p.  491,  ed.  1859)  dissolution  of  partnership 
bj'  a  public  war  between  the  countries  of 
which  the  partners  are  respectively  subjects, 
* 'would  seem  to  be  a  necessary  result  of 
principles  of  public  law  well  established 
and  clearly  defined.     By  a  declaration 

543  *of   war,    the    respective   subjects  of 
each  country  became  positive  enemies 

of  each  other.  They  can  carry  on  no  com- 
mercial or  other  intercourse  with  each  other ; 
they  can  make  no  valid  contracts  with  each 
other;  they  can  institute  no  suits  in  the 
courts  of  either  country ;  they  can,  properly 
speaking,  hold  no  communication  of  an 
amicable  nature  with  each  other,  and  their 
property  is  mutually  liable  to  capture  and 
confiscation  by  the  subjects  of  either 
country.  Now  it  is  obvious  from  these  con- 
siderations that  the  whole  objects  and  ends 
of  the  partnership,  the  application  of  the 
joint  funds,  skill,  labor  and  enterprise  of 
the  parties  in  the  common  business  thereof,' 
can  no  long^er  be  attained.  The  conclusion, 
therefore,  would  seem  to  be  absolutely  irre- 
sistible that  this  mutual  supervening  in- 
capacity must,  upon  the  very  principles 
applied  to  all  analogous  cases,  amount  to  a 
positive  dissolution  of  the  partnership.  *  * 

After  an  interesting  and  instructive  dis- 
cussion of  the  subject,  the  author  concludes : 
** The  just  inference  from  all  these  consid- 
erations seems  therefore  to  be,  that  in  all 
these  cases  there  is  an  utter  incompatibility 
created  by  operation  of  law,  between  the 
parties  as  to  their  respective  rights,  duties 
and  obligations,  both  public  and  private ; 
and  therefore  that  a  dissolution  must  nec- 
essarily result  therefrom,  independent  of 
the  will  or  act  of  the  parties."     Id.  2  316. 

This  whole  subject  came  up  successively, 
before  the  Supreme  court  of  New  York  and 
the  Court  of  Errors  of  that  state  in  the  case 
of  Griswold  v.  Waddington,  IS  John.  R.  57 ; 
S.  C.  16  John.  R.  438.  The  masterly  opin- 
ions of  Mr.  Chief  Justice  Spencer  and  of 
Chancellor  Kent  are  indeed  judicial  discus- 
sions of  rare  ability  and  research,  which 
have  been  recognized  as  authority  in  this 
state,    and  every   other   state   in  the 

544  *Union,  where  this  question  has  come 
up    for    judicial     investigation.      We 

would  refer  to  and  adopt  the  exhaustive 
reasoning  of  these  cases  as  re-affirming  the 
principles  laid  down  by  Mr.  Justice  Story, 
and  establishing  the  law  for  this  state,  as 
well  as  of  every  other  state  of  the  Union 
where  the  question  has  been  considered. 

We  must  therefore  conclude  that  whatever 
the  fact  may  be  as  to  the  dissolution  of  the 
partnership  by  mutual  consent,  as  con- 
tended for  by  Taylor,  it  is  certain  that  the 
partnership  was  dissolved  by  operation  of 
law,  when,  in  May  1861,  Hutchison  left  the 
city  of  Washington  and  became  domiciled 
in  Virginia,  and  a  citizen  of  that  state, 
then  at  war  with  the  United  States. 

It  being  thus  settled  that  there  was  a  dis- 
solution of  the  partnership  by  operation  of 
law,  the  main  question  we  now  have  to 
decide  is  what  was  the  interest  of  Hutchison 
in  the  partnership  after  its  dissolution?    Is 


he  entitled  to  a  share  of  the  profits  of  the 
business  made  by  Taylor  after  the  dissolu- 
tion? 

It  is  insisted  by  the  learned  counsel  for 
the  appellee,  that  it  is  a  uniform  rule,  of 
universal  application,  that  whenever  the 
continuing  partner,  after  dissolution,  car- 
ries on  the  business  with  the  partnership 
stock,  he  is  liable  to  the  outgoing  partner 
for  his  full  share  of  the  profits.  This  is 
certainly  the  general  rule,  and  is  founded 
upon  sound  principles  and  unquestioned 
authority.  The  reason  of  the  general  rule 
is  plain.  The  right  to  share  in  the  profits 
resulting  from  a  continuance  of  the  business 
after  dissolution  of  the  partnership,  is 
founded  upon  the  exposure  of  the  property 
of  the  partner  who  goes  out  to  the  risk  of 
the  new  business.  But  suppose  the  out- 
going partner  has  in  fact  no  property  in. 
the   concern    to  be  exposed;  suppose 

545  *at  the  date  of  the  dissolution  he  has 
drawn  out  the  whole  of  the  capital  he 

had  put  in  the  concern,  or  that  he  is  indebted 
to  the  concern  in  an  amount  far  exceeding 
his  interest  in  it.  Suppose  it  appears  that 
at  the  date  of  dissolution  he  has  not  only 
drawn  out  his  capital,  but  has  also  with- 
drawn his  labor,  skill  and  services,  and  that 
the  liabilities  of  the  concern  are  far  in  ex- 
cess of  the  assets,  and  that  these  assets 
have  been  faithfully  applied  to  the  payment 
of  the  debts  of  the  firm  by  the  continuing 
partner,  and,  in  point  of  fact,  that  the  out- 
going partner  has  thus  no  interest  in  the 
concern  which  can  be  put  to  the  hazard  of 
insolvency  or  bankruptcy.  In  such  cases 
the  principle  of  the  rule  contended  for  can- 
not apply,  for  the  reason  of  the  rule  ceases 
to  exist. 

But  it  is  insisted  by  the  appellee's  coun- 
sel, that  inasmuch  as  the  continuing  part- 
ner did  not  sell  out  the  old  stock  at  public 
auction,  but  continued  it  in  the  business, 
the  retiring  partner  is  entitled  to  share  in 
the  profits  independent  of  the  state  of  the 
accounts  between  the  partners  at  the  date 
of  the  dissolution. 

It  is  claimed  that  it  is  immaterial  what 
the  condition  of  the  partnership  affairs  was 
at  the  time  of  dissolution;  what  was  the 
interest  of  the  partners  respectively ;  what 
proportion  of  the  capital  had  been  contrib- 
uted by  either  partner,  or  whether  the  out- 
going partner  had  withdrawn  his  input,  yet 
if  the  stock  of  the  firm  is  carried  over  into 
the  new  business,  and  not  sold  at  public 
auction,  the  outgoing  partner  is  still  en- 
titled to  have  an  account  and  share  in  the 
profits.  This  proposition  cannot  be  main- 
tained in  the  broad  and  unqualified  manner 
in  which  it  is  stated.  The  authorities  relied 
upon  do  not  sustain  it ;  but,  on  the  contrary, 
it  seems  to  be  well  settled  that  there  is  no 
uniform   rule  applicable   alike    to   all 

546  cases.  In  Parsons  *on  Partnership, 
p.  524,  the  author  referring  to  a  num- 
ber of  decisions  on  this  subject,  says:  '^In 
regard  to  the  terms  of  the  account  and  set- 
tlement, and  the  charges,  credits  or  allow- 
ances to  be  made,  it  has  been  conceded  by 
the    highest    authority,    that    specific  rules 
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are  of  little  use,  because  the  justice  of  every 
case  requires  that  its  peculiar  facts  and 
merits,  the  nature  of  the  trade,  the  conduct 
of  the  parties,  and  all  the  various  circum- 
stances which  affect  the  rig-hts  of  the  par- 
ties, must  be  taken  into  consideration,  to 
determine  what  they  are  or  should  be.'* 
The  same  author  says:  **A  sale  is,  gener- 
ally speaking,  that  method  of  disposing  of 
the  property,  or  facilitating  its  division, 
which  is  less  open  to  fraud  or  mistake,  and 
is  therefore  much  favored.  *  *  *  *  still 
it  must  always  be  possible  that  the  peculiar 
circumstances  of  the  case  may  make  a  sale 
injurious,  and  that  the  true  interests  of  all 
parties  may  be  better  preserved  and  pro- 
tected without  it.*'     Id.  525. 

In  Willitt  V.  Blanford,  1  Hare's  R.  253, 
Vice  Chancellor  Wigram,  after  reviewing 
all  the  English  cases  decided  up  to  that 
time  (1842)  said:  **I  feel  myself  bound 
therefore,  by  authority  and  reason,  to  hold 
that  the  nature  of  the  trade,  the  manner  of 
carrying  it  on,  the  capital  employed,  the 
state  of  accounts  between  the  parties,  &c., 
may  materially  affect  the  rights  of  the  par- 
ties." 

Again  he  says,  in  the  same  case,  page 
269,  '*I  have  again  considered  the  subject, 
and  read  the  case  to  which  I  was  referred, 
and  I  remain  of  the  opinion  I  expressed  at 
the  close  of  the  argument,  that  there  is  no 
rule  of  this  court  applicable  alike  to  all 
cases,  and  that  there  is  no  rule  which  is  so 
established,  or  general  in  its  application, 
that  it  is  to  be  taken  to  be  the  general  rule, 

until  circumstances  are  shown  which 
547      displace  *it.     The   facts  of  each  case 

must  be  fully  brought  under  the  view 
of  the  court  before  it  can  be  in  a  position 
to  state  what  justice  to  the  parties  seeking 
its  protection  may  require  with  due  regard 
to  the  interests  of  other  parties.  No  one 
can  attend  to  the  elaborate  judgments  of 
Lord  Eldon  in  Crawshaw  v.  Collins,  Brown 
V.  DeTastet,  and  even  in  Cook  v.  Culling- 
ridge,  without  being  satisfied  that  his  mind 
saw  the  impossibility  of  subjecting  cases  so 
various  as  those  of  trading  partnerships  to 
any  universal  rule.  And  I  think  it  is  im- 
possible to  consider  the  subject  abstractly 
upon  authority,  without  feeling  satisfied 
that  justice  would  be  endangered  by  an  at- 
tempt to  subject  all  cases  of  this  description 
to  any  uniform  rule."  See  also  Parsons 
on  Partnership,  p.  523,  and  cases  there  cited 
in  note. 

In  Wedderburn  v.  Wedderburn,  15  Eng. 
Ch.  R.  722,  752,  Lord  Cottenham  held  that 
there  was  no  absolute  rule  on  this  subject, 
but  each  case  must  depend  upon  its  own 
peculiar  facts,  depending  upon  the  state  of 
accounts,  the  capital  employed,  &c. 

In  the  same  case,  coming  up  again  in 
1856,  it  was  held  by  Sir  John  Romily,  that 
the  liability  to  account  for  the  profits  de- 
rived from  the  trade  carried  on  (after  one 
partner  had  retired,  or  was  dead,  or  became 
bankrupt),  must  depend  on  the  nature  of 
the  trade,  the  mode  of  carrying  it  on,  the 
capital  employed,    the   state  of   account  be- 


tween the  parties,  and  the  conduct  of  the 
parties  afterwards. 

That  the  rule  contended  for  by  the  appel- 
lee's counsel  is  not  a  universal  one,  is 
shown  by  a  remark  of  Lord  Eldon,  in  Brown 
V.  De  Tastet,  Jacob  R.  284,  in  which  the 
doctrine  supposed  to  be  established  in 
Crawshaw  v.  Collins,  2  Russ.  R.  525,  are 
brought  in  review,  and  considered  produc- 
tive of  great  hardship. 

548  *The  Lord  Chancellor  observed,  in 
reply   to  the  remarks  of  the   counsel 

upon  the  case  of  Crawshaw  v.  Collins,  that 
he  did  not  mean  to  say,  that  in  all  cases  of 
partnership  the  consequence  of  carrying  on 
the  business  would  be  that  the  profits  should 
be  divided,  as  if  the  parties  had  not  died  or 
become  bankrupt,  but  that  such  might  be 
the  law  in  some  cases. 

The  general  principle  ought  to  be  this: 
that  as  it  is  quite  competent  to  the  parties 
to  settle  the  accounts  and  to  mark  out  the 
relation  between  themselves  as  debtor  and 
creditor,  so  when  there  is  a  non -settlement 
of  the  account  (though  a  settlement  may 
sometimes  introduce  great  hardship  and 
difficulty),  yet  those  who  choose  to  employ 
the  property  of  another  for  the  purposes  of 
their  trade,  exposing  it  to  all  the  risks  of 
insolvency  and  bankruptcy,  have  no  right 
to  say  that  the  account  shall  not  be  taken 
if  it  can  be  taken  without  incurring  diffi- 
culties which  might  embarrass  the  house  to 
such  an  extent  as  to  make  it  unjust  to  de- 
mand it." 

It  would  seem,  therefore,  that  the  right  to 
share  in  the  profits  resulting  from  a  contin- 
uation of  the  business,  after  the  dissolution 
of  the  partnership,  is  founded  upon  the  ex- 
posure of  the  property  of  the  partner  who 
goes  out  to  the  risks  of  the  new  business; 
and  that  if  the  partner  going  out  has  no 
property  to  be  thus  exposed,  the  principle 
cannot  apply.  See  also  Collyer  on  Part., 
181,  182;  and  Hyde  v.  Entie,  4  Maryland 
Ch.  Decisions,  p.  80. 

Applying  these  doctrines  to  the  case  be- 
fore us,  we  are  bound  to  conclude  that 
Hutchison  was  not  entitled  to  an  account 
or  share  of  the  profits  made  by  Taylor  after 
a  dissolution  of  the  partnership.  All  he 
was  entitled  to  was  to  call  upon  the  con- 
tinuing partner,  Taylor,  for  a  proper  ap- 
plication of  the  assets  on  hand  at  the 

549  dissolution  *of  the  partnership,  to  the 
payment  of  the  liabilities  existing  at 

the  date  of  the  dissolution.  The  law  hav- 
ing by  its  interdict  put  an  end  to  a  partner- 
ship between  two  partners,  who  had  become 
alien  enemies,  Taylor  could  not  bind  Hutch- 
ison to  any  debts  created  by  him  upon  the 
credit  of  the  firm.  Hutchison  was  no  more 
bound  than  if  he  had  been  dead  or  a  bank- 
rupt, or  the  partnership  had  been  dissolved 
by  mutual  consent. 

Nor  was  Hutchison  entitled  to  a  share  of 
the  profits  made  by  Taylor  after  the  disso- 
lution. When  he  left  Washington  he  had 
withdrawn  his  whole  input  capital.  Ac- 
cording to  the  settlement  of  the  partnership 
transactions  made  by  a  trusted  agent  of  the 
firm,  J.  Marion   Hart,    the  bookkeeper,  the 
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assets  on  hand  on  the  first  day  of  Aug-ust 
1861,  including  stock,  debts,  fixtures  and 
cash  on  hand,  amounted  to  $15,848.99,  while 
the  total  liabilities  of  the  firm  amounted  to 
the  sum  of  $37,098;25;  of  which  latter 
amount  $12,749.50  was  due  from  the  firm  to 
Taylor.  So  that  there  was,  according  to 
this  statement,  an  excess  of  liabilities  over 
assets  of  $21,189.26. 

This  statement  is  modified,  howevf  r,  by 
the  estimate  of  the  assets  made  in  the  mode 
directed  by  the  decree  of  the  Circuit  court, 
which  increased  the  amount  of  assets  to 
$21,728.46,  and  reduced  the  liabilities  by 
arrangement  made  with  northern  creditors 
by  compromise  made  by  Taylor,  to 
$26,234.87;  $12,749.50  of  which  was  due  to 
Taylor.  This  is  the  most  favorable  esti- 
mate which  can  be  made  for  Hutchison, 
and  is  not  excepted  to  by  him ;  and  this 
still  shows  an  excess  of  liabilities  over  the 
assets  of  $4,506.41. 

It  will  thus  appear,  that  at  the  dissolution 
of  the  partnership   the   firm   was   in- 

550  debted  to  Taylor  upwards  *of  $12,000; 
Hutchison  had  withdrawn  his  capital ; 

and   the    assets   on   hand,    under  the  most 
favorable    aspect    of   the  case,  were  nearly 
$5,000  less  than  sufficient  to  meet  the  liabil- 
ities of  the   firm.     Having*   withdrawn   his 
capital,    as   well  as   his  personal  services, 
and  being  largely  indebted   to  Taylor,  and 
the  liabilities  of   the   firm  being  largely  in 
excess  of  its   assets,    and   the   partnership 
having  been  dissolved  by  operation  of  law, 
he    cannot    now    participate   in    the  profits 
made    by    Taylor   after   dissolution    of  the 
partnership.     The    right    to    share    in    the 
profits    resulting    from    a    continuation    of 
the    business  after  dissolution   is  founded 
upon   the    exposure   of  the   property  of  the 
partner   who   goes  out,    to  the  risks  of  the 
new    business.      In    the     case    before    us, 
Hutchison  had  no  interest  in  the  partnership 
except  that  the  assets  should   be  applied  to 
the  discharge  of  the  liabilities  of  the  firm 
at    the   time   of  dissolution.     This  was  not 
such  an  interest  as  could  be  exposed  to  the 
risks  of  the  new  business.     The  partnership 
could  not  exist  during  the  war,  because  the 
partners  were  alien  enemies.     Taylor  could 
not   have    made     any    contract    by    which 
Hutchison    would   have   been   bound  as  his 
partner.      He    was    bound    to    account    to 
Hutchison    for   his   share  of   the  stock  at  a 
fair  valuation,  no  matter  what  the  result  of 
his  business   had  been.     If  he  had  suffered 
loss,    he    would   have    had   to  bear  the  loss 
alone.      Being    alien    enemies,    living    on 
different   sides   of    belligerent   lines,    they 
could  not  share  in  the  profits  made  by  each 
other.     Even   if,    by  express  contract,  they 
had   bound   themselves    to  share   in  profits 
made  in  their  business  during  the  war,  such 
a  contract  would  have   been  unlawful,  and 
could  not  be  enforced ;  for  that  would  have 
created  such  a  confusion  of  obligations  be- 
tween the  law  of  partnership  and  the   law 
of    war,    such    a    conflict     between     their 
duty  as    partners   and   their   duty  as 

551  ♦patriots,    as    public    policy    impera- 
ti  vely  prohibits.     See  Griswold  v.  Wad- 

dington,  16  Johns.  R.  438,  489. 


Now  it  is  apparent,  from  the  whole  record 
in  this  case,  that  if  after  the  commence- 
ment of  the  war,  and  after  Hutchison  had 
left  Washington,  and  changed  his  domicil 
to  Virginia,  Taylor  had  sold  out  the  stock 
of  the  firm  at  public  auction,  Hutchison 
would  not  have  had  the  slightest  pretence 
of  a  claim  that  Taylor  should  account  to 
him  for  his  share  of  the  proceeds  of  sale. 
Instead  of  a  sale  at  public  auction,  Taylor 
took  the  stock  at  a  valuation  fixed  by  a  dis- 
interested party,  and  one  familiar  with  the 
stock,  the  clerk  and  bookkeeper  of  the  firm. 
How  does  this  change  the  question  or  affect 
the  rights  of  Hutchison?  It  has  already 
been  seen  that  while  a  sale  is,  generally 
speaking,  the  mode  of  disposing  of  the 
partnership  property,  which  is  least  open 
to  the  danger  of  fraud  or  mistake,  and  is 
therefore  much  favored,  yet,  according  to 
Parsons  (supra),  ^* still  it  must  always  be 
possible  that  the  peculiar  circumstances  of 
the  case  may  make  such  sale  injurious,  and 
that  the  true  interest  of  all  parties  may  be 
better  preserved  and  protected  without  it.** 
Now  the  main  ground  upon  which  a  sale  at 
public  auction  is  ^^much  favored"  is,  that 
at  such  sale  both  partners  may  be  present 
and  bid  for  the  stock,  and  prevent  a  sacri- 
fice. 

In  this  case,  one  of  the  partners  (Hutch- 
ison) could  not  have  been  present,  and  the 
other  partner  could  have  bought  the  stock 
without  an  interested  competing  bidder 
being  present  to  make  him  pay  its  value. 
This,  it  seems  to  me,  is  one  of  the  cases 
which  comes  within  the  very  terms  of  the 
exception  stated  by  Mr.  Parsons. 

There  can  be  no  doubt  that  if  the 
552  stock  of  goods  *had  been  sold  at  pub- 
lic auction  in  th^  absence  of  Hutch- 
ison, Taylor  would  have  bought  them  at  a 
much  smaller  sum  than  the  valuation  esti- 
mated by  Hart.  And  certainly  it  must  be 
conceded  by  all,  that  if  there  had  been  such 
sale,  Hutchison  could  not  have  had  the 
slightest  pretence  of  a  claim  for  a  share  in 
the  profits  made  by  Taylor  after  the  disso- 
lution of  the  partnership. 

The  taking  the  stock  at  valuation,  instead 
of  sale,  was  manifestly  to  the  advantage  of 
Hutchison ;  and  if  he  could  not  assert  his 
claim  to  a  share  of  profits  in  the  event  of  a 
sale,  he  ought  not  now  to  assert  it.  Upon 
the  whole  case,  I  am  of  opinion  that  the 
decree  of  the  Circuit  court  is  erroneous. 
The  decree  ought  to  be  reversed  and  the  bill 
dismissed. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

Decree  reversed. 
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December  Term,  1874,  Richmond. 


t.  Chancery  Practice  —  Entries  of  Record  —  Setting 
Aside.— An  order  is  made  in  a  cause,  that  on  the 
motion  of  the  plaintiffs,  and  by  consent  of  parties, 
the  cause  came  on  to  be  heard  upon  the  bill  and 
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tlon  whereof  the  court  takes  time  to  consider.  In 
fact  a  number  of  deeds  and  two  records  had  been 
placed  by  the  clerk  amonsr  the  papei  s.  by  direc- 
tion of  plaintiffs*  counsel,  but  had  not  been 
endorsed  as  iiled;  which  were  intended  to  rebut 
the  defense  set  up  in  the  answer.  Before  the  case 
was  decided,  the  plaintiffs'  counsel,  discoverlnsr 
the  error  in  the  order,  moved  the  court  to  set  it 
aside,  that  the  cause  miffht  be  brougrht  on  on  rep- 
lication to  the  answer  and  the  evidence.  The 
entry  is  not  an  order,  but  a  mere  statement,  and 
should  be  set  aside,  and  the  cause  be  heard  upon 
the  pleading's  as  they  were  intended  to  be,  and  all 
the  evidence. 
a.  Sureties— Notice  to  Creditor  to  Sue.*— Where  one 
surety  in  a  bond  ffives  notice  to  the  oblisree  to  sue 
the  oblifiror,  the  statute  does  not  peremptorily  re- 
quire the  oblifiree,  after  obtaininfirjudsrment,  to  sue 
out  execution  upon  it;  it  only  requires  him  to  use 
due  diligence  in  prosecuting*  suit  "to  judgment, 
and  by  execution." 

3.  Same— Same— Laches  of  Creditor.— In  such  case, 
where  the  creditor  has  not  been  smilty  of  laches, 
but  the  clerk  has  refused  to  issue  the  execution, 
on  the  g'round  that  the  stay  law  forbade  it,  and 
the  court  has  sustained  him  in  it  whether  the 
judgment  of  the  court  was  ritrht  or  wronsr  in  en- 
forcing the  stay  law,  neglig'ence  cannot  be  im- 
puted to  the  creditor. 

4.  Same— Same— Duty  of  Creditor— Liability  of  Surety. 
—Upon  such  notice  to  the  creditor  by  a  surety,  the 
creditor  is  not  required  to  pursue  the  estate  of 
the  principal  in  equity  to  impeach  alleg'ed  fraudu- 
lent conveyances,  or  to  subject  an  equity  of  the 
principal  to  the  payment  of  his  debt,  or  to  ex- 
haust his  remedies  against  the  principal  before 
he  can  have  satisfaction  out  of  the  estate  of  the 

surety. 
554    *s.   Same— Same— Statute.— The  statute  which 

authorizes  a  surety  to  g^ive  notice  to  the 
oblifiree  to  sue,  gives  the  surety  a  more  summary 
remedy  than  he  had  before  by  bill  in  equity,  but 
does  not  chansre  the  relation  or  the  contract  be- 
tween creditor  and  surety.  It  only  holds  the 
creditor  responsible,  if  by  reason  of  his  laches  or 
negrlisrence,  the  equity  of  the  surety  agrainst  the 
principal  is  infringed. 

In  August  1869,  John  W.  Cunning-ham, 
executor  of  M.  M.  Harrison,  deceased,  and 
George  G.  Goodrich,  assignee  of  Pleasant 
Harrison,  who  sued  for  themselves  and  such 
other  creditors  of  William  B,  Price,  de- 
ceased, as  should  come  in,  &c.,  instituted 
their  suit  in  equity  in  the  Circuit  court  of 
Brunswick  county,  against  John  H.  Lewis, 
executor  of  said  Price,  and  his  widow  and 
children,  all  whom  were  infants.  In  their 
bill  they  charged  that  they  were  judgment 
creditors  of  the  estate  of  William  B.  Price, 
by  judgments  recovered  against  the  exec- 
utor; of  which  they  file  copies.  That  the 
personal  estate  will  not  be  sufficient  to  pay 
the  debts  of  said  Price ;  but  that  he  left  a 
large  real  estate.  And  they  pray  that  the 
accounts  of  the  executor  may  be  settled,  and 
also  accounts  of  debts,  and  of  the  absolute 
and  annual  value  of  the  real  and  personal 
estate  of  which  said  Price  died  seized ;  that 


'Rights  of  Sureties.— The  principal  case  is  cited  in 
Coffman  v.  Moore,  29  Gratt  248;  Price  v.  Harrison, 
31  Gratt.  114;  YuiUe  v.  Wimbish,  77  Va.  311. 


the  court  would  decree  a  sale  of  the  real 
estate  if  it  should  be  found  necessary,  and 
for  general  relief. 

A  g'uardian  ad  litem  was  appointed  for 
the  infant  defendants,  and  he  put  in  an 
answer;  and  Lewis,  the  executor,  also  an- 
swered. He  says,  it  is  true,  the  personal 
assets  of  his  testator  are  not  sumcient  to 
discharge  his  liabilities.  He  says  further, 
that  the  debts  alleged  to  be  due  from  the 
testator  to  the  plaintiffs  were  contracted  by 
him  as  surety,  and  that  the  complainants, 
if  entitled  to  a  decree  against  the  estate  of 
his  testator  therefor,  cannot  be  entitled  to 
such  decree  until  they  shall  produce  to  the 
court  satisfactory  evidence  of  the  insolvency 
of  his  principals. 

555  *The  cause  came  on  to  be  heard  on 
the  15th  of  October   1867  upon  the  biU 

taken  for  confessed  as  to  Mrs.  Price,  the 
answers  of  the  guardian  ad  litem  and  the 
executor,  with  replications  thereto,  when 
the  court  made  a  decree  directing-  the  exec- 
utor to  render  his  account  of  administration 
before  a  commissioner  of  the  court.  And 
the  commissioner  was  directed  to  take  the 
other  accounts  asked  for  in  the  bill. 

In  February  1868  the  plaintiffs  filed  an 
amended  bill,  bringing  in  the  co-obligors 
of  Price  in  the  bonds  upon  which  their 
judgments  were  obtained.  In  their  amended 
bill  they  state  that  four  of  these  co-obligors, 
whom  they  name,  had  made  assignments  of 
their  real  and  personal  estate  before  com- 
plainants had  obtained  their  judgments, 
and  complainants  do  not  expect  to  realize 
anything  from  the  deeds ;  there  being  many 
other  creditors  who  are  preferred  to  them: 
That  three  of  them  have  filed  petitions  in 
bankruptcy;  and  that  execution  for  one 
year's  interest  proved  wholly  unava.iling 
against  all  the  obligors  against  whom  the 
court  would  give  a  judgment  on  a  motion 
for  interest. 

The  commissioner  made  his  report,  ^whicb 
was  excepted  to  by  the  plaintiffs,  and  re- 
committed by  the  court.  And  another  report 
was  returned  in  October  1868 ;  which  was 
also  excepted  to  by  the  plaintiffs. 

On  the  14th  of  October  1869,  the  defend- 
ant, Lewis,  had  leave  to  amend  his  answer 
filed  in  the  cause.  And  on  the  12th  of  Oc- 
tober 1870,  the  following  entry  was  entered 
on  the  record: 

**On  motion  of  the  defendant,  leave  is 
given  him  to  file  his  answer  in  this  cause, 
to  which  the  plaintiff  replied  g-enerally; 
which  answer  is  as  follows:" 

In  this  answer,  the    executor   admits   the 

plaintiffs  recovered  judgments  ag'ainst  him, 

as   stated   in   their   bills,    in  October  1866; 

but    he    avers,    that   said    judg-ments 

556  *were   rendered    on  contracts  for  the 
payment    of   money    upon   which   his 

testator  was  only  bound  as  surety,  after 
and  in  pursuance  of  a  written  notice  from 
him  to  plaintiffs,  requiring  them  to  sue  all 
the  parties  to  said  contracts,  solvent  and 
resident  in  the  state,  and  to  prosecute  said 
suits  to  judgment  and  by  execution ;  and  he 
avers,  that  the  plaintiffs  after  recovering 
their  judgments,  failed  within  a  reasonable 
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time  to  sue  out  execution,  either  against ' 
respondent  as  executor,  although  the  estate 
of  the  said  Price  was  then  and  is  now  sol- 
vent, or  against  the  co-obligors  of  the  said 
Price,  some  of  whom  it  is  believed  and 
charged  were  then  solvent.  And  he  avers 
and  maintains,  that  the  plaintiffs  bj  reason 
of  their  laches,  and  neglect  in  thus  failing 
diligently  to  prosecute  their  demands  by 
execution,  as  they  were  required  by  their 
contract  and  the  law  of  the  land  to  do,  have 
forfeited  all  right  to  demand  of  the  said 
Price's  estate,  or  of  his  co-sureties,  or  their 
estates,  the  whole  or  any  part  of  the  money 
due  upon  said  contracts,  now  at  law  merged 
in  the  judgments  aforesaid. 

The  defendant  further  admits  that  certain 
of  the  co-obligors  of  his  testator  have  made 
deeds  of  assignment  for  the  benefit  of  their 
creditors;  but  he  charges  that  several  of 
said  deeds,  by  reason  of  large  reservations 
to  the  grantors,  were  fraudulent  upon  their 
face,  null  and  void,  and  no  obstacle  to  a 
levy,  had  the  plaintiffs  sued  out  executions 
upon  their  judgments  at  the  time  or  soon 
after  they  were  rendered.  That  if  any  ex- 
ecutions were  issued  against  the  co-obligors 
of  said  Price  for  a  year's  interest  upon  the 
judgments  recovered  against  them,  which 
proved  unavailing,  the  same  was  issued 
more  than  twelve  months  after  the  said 
judgments  were  obtained.  And  if  any  of 
said  co-obligors  have  been  adjudicated 
557  bankrupts,  which  *he  admits  is  the 
fact,  that  their  petitions  in  bank- 
ruptcy were  filed  more  than  twelve  months 
after  the<  rendition  of  said  judgments.  And 
he  avers  the  same  facts  as  to  all  other  cred- 
itors of  Price  who  have  joined  in  the  suit, 
except  certain  whom  he  named. 

On  the  13th  of  October  1870,  the  following 
decree  was  entered  of  record : 

On  the  motion  of  the  plaintiff  and  others 
claiming  to  be  creditors  of  the  estate  of 
William  B.  Price,  deceased,  who  have  united 
with  the. plaintiffs  in  this  bill,  and  by  con- 
sent of  parties,  this  cause  came  on  this  day 
to  be  heard  upon  the  papers  formerly  read, 
the  amended  bill  with  exhibits,  taken  as 
confessed  as  to  defendants,  naming  the  co- 
obligors,  the  answer  of  J.  H.  l/cwis,  execu- 
tor, with  exhibits,  this  day  filed  by  leave  of 
the  court,  and  was  argued  by  counsel.  On 
consideration  whereof  the  court  wishing 
further  to  be  advised,  takes  time  to  consider. 

On  the  21st  of  April  1871,  the  following 
order  was  entered:  **Upon  motion  of  the 
plaintiffs  by  counsel,  leave  is  given  them  to 
file  the  petition  of  G.  6.  Goodrich  and 
affidavits  of  R.  Turnbull,  S.  Thrower,  G. 
Dromgoole  and  W.  F.  C.  Gregory;  and 
thereupon  the  plaintiffs  moved  the  court  to 
rescind  the  decree  made  at  the  October  term 
1870 ;  which  motion  being  argued  by  counsel 
is  overruled  by  the  court  for  the  following 


reasons:" 


1st.  The  said  order  or  decree  of  October 
1870  was  entered  in  open  court,  in  the  pres- 
ence of  G.  Dromgoole  and  Ro.  Turnbull, 
two  of  the  counsel  marked  upon  the  record 
as  counsel  for  the  plaintiffs ;  that  said  order 
was  read  aloud  in  open  court  at  the  term  it 


was  ordered  to  be  entered,  having  been  sub- 
mitted to  one  of  the  said   counsel  before  it 
was  presented  to   the  court ;  the  deeds  and 
other    papers    specially    referred    to 

558  *in  the  petition  of  the  plaintiffs,  were 
not  referred  to  in  the  pleadings  in  the 

cause  nor  marked  as  exhibits,  nor  even  en- 
dorsed filed  by  the  clerk;  and  that  some  of 
said  papers  were  sent  to  the  court  a€ter  the 
term  at  which  the  cause  was  submitted  on 
the  said  order. 

2d.  Because  the  cause  was  set  for  hearing 
by  the  plaintiffs,  without  an  opportunity 
afforded  the  defendants  to  take  proof  in 
support  of  their  answer,  and  because  the 
legal  effect  of  that  order  is  but  fair  and  just 
in  this  case. 

The  petition  referred  to  in  the  above 
order,  states  that  he  did  not  consent  that 
the  cause  should  be  heard  simply  upon  the 
bill  and  the  exhibits  therewith  filed,  and 
the  amended  answer  and  exhibits  therewith. 
The  petitioner  is  informed  that  a  replication 
was  put  in,  which  has  been  disregarded  in 
bringing  on  the  case,  and  that  important 
testimony,  to  wit :  a  series  of  deeds  executed 
by  the  co-obligors  of  Price,  and  also  the 
record  styled  Harrison's  ex'or  v.  EMmunds, 
and  a  copy  of  a  judgment  recovered  by  Har- 
rison's ex'or  V.  Iklmunds  and  another  at  the 
October  Term  1867  of  this  court,  on  a  motion 
for  interest,  and  of  the  execution  thereon 
with  the  return  of  **no  effects,'*  upon  which 
the  plaintiffs  relied  as  testimony  in  the 
cause,  to  show  diligence  in  making  the 
money  out  of  every  obligor  who  could  be 
reached  by  execution,  has  been  entirely 
overlooked  or  disregarded  in  bringing  on 
the  cause.  That  this  testimony  was  placed 
among  the  papers  in  the  cause  previous  to 
the  last  term,  as  will  appear  by  the  certifi- 
cate of  tl^e  clerk.  He  therefore  insists  the 
said  interlocutory  decree  ought  to  be 
amended,  and  made  to  conform  to  the  plead- 
ings and  proofs  in  the  case. 

The  clerk  of  the  court  certifies  that  seven 

deeds  from  the  co-obligors  of  Price,  and  the 

judgment  and   fi.    fa.    of   Harrison's   ex'or 

V.     Eklmunds     and     Fitchett,     on    a 

559  *motion   for  interest,  were  copied  by 
him  and  put  among  the  papers  in  the 

cause,  by  the  instructions  of  the  plaintiff's 
counsel,  before  the  October  Term  of  the 
court  for  1870.  That  another  deed  he  names, 
was  put  in  his  hands  before  the  last  term 
of  the  court,  with  directions  to  file  the  same 
in  the  cause;  and  that  before  the  last  term 
he  was  instructed  by  G.  Dromgoole,  one  of 
the  counsel  of  the  plaintiffs,  to  copy  and 
file  in  said  cause  a  certain  record  styled 
Harrison's  ex'or  v.  N.  G.  Kdmunds  &  als., 
which  had  been  made  out  for  the  court  of 
appeals ;  and  he  suggested  to  Dromgoole  the 
propriety  of  getting  the  copy^  from  Major 
Gregory  (one  of  the  counsel)  to  save  the 
expense  of  another  copy.  And  Dromgoole 
states  that  he,  as  counsel,  placed  this  record 
in  the  bundle  of  papers  previous  to  the  en- 
tering of  the  interlocutory  decree. 

It  appears  from  the  affidavits  filed,  that 
the  decree  or  order  was  prepared  by  one  of 
the  counsel  for  the  defendant ;  that  none  of 
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the  counsel  for  the  plaintiffs  understood  the 
order  as  excluding  the  papers  which  had 
been,  as  they  supposed,  iiled  in  the  cause, 
and  that  Dromgoole  had  argued  the  cause 
in  writing,  upon  the  belief  that  the  evidence 
was  filed,  and  supposed  it  was  a  mere  formal 
order;  and  he  was  not  aware  that  the  de- 
fendant's counsel  were  assuming  to  act  for 
the  plaintiffs. 

The  cause  came  on  to  be  heard  on  the  21  st 
of  April  1871,  upon  the  papers  formerly 
read,  and  upon  the  amended  bill  taken  for 
confessed  as  to  the  defendants,  naming  the 
co-obligors,  the  answer  of  the  infant  de- 
fendants by  their  guardian  ad  litem,  and 
the  answer  of  John  H.  Lewis,  executor,  to 
the  amended  bill  without  replication ;  and 
it  appearing  to  the  court  that  William  B. 
Price  was  surety  upon  the  claims  asserted 
against    his   estate   by  Cunningham, 

560  executor  of  Harrison,  *Goodrich,  and 
a   number  of  others   named,  and  the 

court  being  further  satisfied  that  these  par- 
ties, after  receiving  notice  in  writing,  Ac, 
did  institute  their  suits  and  obtain  judg- 
ments in  a  reasonable  time,  but  have  failed 
to  sue  out  executions  against  solvent  and 
resident  defendants ;  the  court  is  of  opinion 
that  by  reason  of  this  neglect  and  failure 
of  said  creditors  to  sue  out  execution  as 
aforesaid,  the  estate  of  the  said  William  B. 
Price  is  wholly  exonerated  from  their  de- 
mands. The  bill  of  the  plaintiffs,  and  of 
the  other  named  creditors,  who  had  become 
parties  thereto,  was  therefore  dismissed 
with  costs.  And  as  to  the  other  creditors 
the  cause  was  remanded  to  rules.  From  this 
decree  Harrison's  ex*or  and  Goodrich  ap- 
plied to  a  judge  of  this  court  for  an  appeal ; 
which  was  allowed. 

Jones  &  Bouldin,  for  the  appellants. 

Page  &  Maury,  for  the  appellees. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  entry 
made  in  this  cause  on  the  13th  of  October 
1870  ought,  upon  the  petition  which  was 
presented  by  the  plaintiffs,  with  the  exhibits 
and  affidavits  accompanying  the  same,  to 
have  been  set  aside ;  and  that  the  case  ought 
to  have  been  brought  on  to  be  heard  upon 
the  pleadings  as  they  were  in  fact,  and  all 
the  proofs  in  the  cause.  The  said  entry  is 
not  a  decree.  It  is  merely  a  statement  that 
on  the  motion  of  the  plaintiffs,  and  by  con- 
sent of  the  parties,  the  case  was  submitted 
that  day  upon  the  pleadings  and  papers 
described.  It  is  evident  from  the  affidavits 
and  other  evidence  filed  that  this  statement 
was  not  true.  And  no  decree  had  been 
made   upon   that   alleged  submission, 

561  until  after  the  said  *motion  was  made 
by  the  plaintiffs  and  overruled  at   a 

subsequent  term  of  the  court.  The  whole 
matter  was  in  the  breast  of  the  court,  and 
the  fact  was  palpable  that  the  said  entry 
was  erroneous,  and  it  ought  to  have  been 
rescinded.  It  was  clearly  error  in  the  court 
to  proceed  to  hear  and  determine  the  cause 


upon  a  misstatement  of  the  pleadings,  and 
upon  only  a  part  of  the  evidence  in  the 
cause,  excluding  from  its  view  and  consid- 
eration important  documentary  evidence, 
which  had  been  filed  with  the  papers  in  the 
cause,  by  order  of  plaintiffs'  counsel,  prior 
to  the  making  of  said  entry  on  the  13th  of 
October  1870,  and  which  was  brought  prom- 
inently to  the  notice  of  the  court  before  the 
final  hearing  and  decision,  and  was  relied 
upon  by  the  counsel  in  their  note  of  argu- 
ment before  the  papers  were  placed  in  the 
hands  of  the  court. 

The  court  is  also  of  opinion  that  as  be- 
tween the  obligors  and  the  obligee,  the 
obligors  are  all  principals.  But  as  between 
the  obligors  themselves,  it  is  competent  for 
any  of  them  to  show  that  he  executed  the 
bond  for  a  co-obligor,  who  was  the  principal 
debtor.  And  that  the  statute  which  dis- 
charges the  surety  from  the  obligation  of 
the  contract,  if  the  creditor  fails  to  sue  in 
a  reasonable  time  after  notice,  and  to  pros- 
ecute his  suit  with  due  diligence,  being 
designed  only  to  give  effect  to  the  equities 
of  the  surety  against  his  principal,  it  is 
competent  for  an  obligor,  in  order  to  avail 
himself  of  his  rights  under  this  statute,  to 
show,  that  as  between  him  and  his  co- 
obligor,  he  executed  the  bond  as  his  surety. 

The  court  is  also  of  opinion  that  the  act 
of  assembly,  chap.  144,  |  5,  p.  993,  Code  of 
1873,  which  is  the  same  in  the  Codes  of  1849 
and  1860,  does  not  peremptorily  require  the 
creditor  to  sue  out  an  execution 
562  *upon  the  judgment.  It  only  requires 
him  to  use  due  diligence  in  prosecuting 
suit  **to  judgment,  and  by  execution,"  that 
is,  in  executing  the  judgment.  In  this  case 
it  is  admitted  that  the  plaintiffs  brought 
suits  and  obtained  judgments  in  a  reason- 
able time ;  but  it  is  alleged  that  they  were 
guilty  of  gross  laches  in  failing  to  sue  out 
execution.  They  did  not  sue  out  executions. 
But  their  failure  to  do  so  is  not  attributable 
to  negligence  or  laches  on  their  part.  It  is 
shown  by  the  record  that  they  demanded  of 
the  clerk  to  issue  fi.  fas.  upon  the  judg- 
ments, soon  after  they  were  rendered.  Bat 
the  clerk  refused  to  issue  them  upon  the 
ground  that  he  was  prohibited  by  the  act  of 
assembly  of  March  2d,  1866,  commonly 
known  as  the  stay  law.  They  then  sought 
the  interposition  of  the  court,  to  compel  its 
officer  to  issue  the  executions.  But  the 
court  refused  and  sustained  the  action  of 
its  clerk.  The  appellants  were  not  respon- 
sible for  the  stay  law ;  or  for  the  action  of 
the  courts  or  its  officers,  in  recognizing  its 
obligation.  It  was  not  in  their  power  to 
issue  the  executions.  They  did  all  that 
they  could  do  to  cause  the  executions  to  be 
issued  by  the  officers  of  the  law,  who  only 
could  issue  them.  Laches  or  negligence 
cannot  be  imputed  to  them  for  not  prose- 
cuting the  suit  by  execution,  whether  the 
judgment  of  the  court  was  right  or  wrong 
in  enforcing  the  staylaw.  As  well  might 
it  be  said,  if  the  court  by  erroneous  rulings 
had  delayed  the  plaintiffs  in  recovering 
judgments,  that  they  had  not  prosecuted 
their  suit  to  judgment  with  due  diligence. 


480 


25  GRATT. 


Lynchburg  Female  Orphan  Asylum  v.  Ford.   663,  664,  666,  666 


The  court  is  also  of  opinion,  that  the  act 
of  assembly  requiring  a  creditor  to  sue, 
and  to  prosecute  his  suit  with  due  diligence 
to  judgment,  and  by  execution,  upon  re- 
ceiving notice  from  the  surety  to  sue,  does 
not  require  the   creditor  to  pursue  the 

563  principals'    estate   in  *equity,    to  im- 
peach alleged  fraudulent  conveyances, 

or  to  subject  an  equity  of  the  principal  to 
the  payment  of  his  debt,  or,  in  a  word,  to 
exhaust  his  remedies  against  the  principal 
before  he  can  have  satisfaction  out  of  the 
estate  of  the  surety.  Such  a  requirement 
would  be  repugnant  to  the  rights  of  the 
creditor  under  his  contract,  and  inconsistent 
with  the  relation  between  him  and  the 
surety ;  who  is  equally  bound  to  the  creditor 
with  the  principal  for  the  payment  of  the 
debt.  His  obligation  is  not  conditional  but 
absolute.  The  creditor  may  sue  him  alone, 
if  the  obligation  is  several,  or  joint  and 
several,  and  may  levy  execution  upon  the 
property  of  the  surety,  instead  of  the  prin- 
cipal at  his  pleasure,  and  the  surety  has  no 
equity  against  the  creditor  that  would  en- 
title him  to  a  stay  of  execution.  And  there 
is  nothing  in  the  statute  which  changes 
this  relation  or  the  rights  and  obligations 
of  the  parties  under  it.  The  statute  creates 
no  equities  in  favor  of  the  surety  against 
the  creditor,  but  proceeds  on  the  ground  of 
an  equity  in  the  surety  against  his  princi- 
pal, and  is  designed  to  make  it  availing ; 
and  holds  the  creditor  responsible  only  for 
its  infringement.  (Humphrey  v.  Hitt,  6 
Oratt.  509. }  Independently  of  the  statute, 
the  surety  might  enforce  his  equity  against 
the  principal.  If  he  was  apprehensive  of 
loss  by  the  delay  and  forbearance  of  the 
creditor  he  might  file  his  bill  in  chancery 
to  compel  his  principal  to  pay  the  debt. 
The  statute  gives  him  a  more  summary 
remedy,  but  does  not  change  the  relation 
or  the  contract  between  the  creditor  and 
surety.  It  only  holds  the  former  responsi- 
ble, if  by  reason  of  his  laches  or  negligence 
the  sureties'  equity  against  his  principal  is 
infringed. 

We  have   seen    that   the   creditor  has  not 
incurred   that   responsibility   in   this 

564  case.     But  as  all   the  parties  *are  be- 
fore  the    court,    the   appellee,    if  his 

testator  is  shown  to  have  executed  the  bond 
as  surety,  ought  to  have  a  decree  over 
against  his  principal,  upon  payment  of  the 
-debt,  if  he  desires  it,  subjecting  any  estate 
the  principal  may  have  to  refund  what  he 
pays,  and  also  a  decree  against  his  co-sure- 
ties for  contribution. 

But  as  the  decree  of  the  Circuit  court  un- 
dertook to  decide  the  cause,  without  consid- 
ering the  plaintiffs'  replication  to  the 
defendants'  answer,  and  without  looking 
into  important  evidence  which  had  been 
filed  witii  the  papers  in  the  cause,  the  entry 
of  October  13th,  1870,  and  the  decree  made 
pursuant  thereto,  should  be  set  aside,  and 
the  cause  remanded  to  the  Circuit  court,  to 
have  the  same  status  in  that  court  that  it 
had  before  said  entry  was  made,  and  to  be 
brought  on  to  be  heard  there  upon  the  rep- 
lication, the   depositions,    exhibits,  and  all 


the  other  evidence  in  the  cause.  And  the 
plaintiffs'  exceptions  to  the  commissioner's 
report  and  all  other  questions  decided  by 
said  decree,  which  have  not  been  reviewed 
and  decided  in  this  opinion,  are,  by  the 
setting  aside  of  said  decree  in  toto,  left 
open  and  undecided  here,  to  be  passed  on 
by  the  Circuit  court  when  the  whole  case  is 
before  it. 

The  court  is  of  opinion  therefore  to  re- 
verse the  decree  of  the  Circuit  court  with 
costs,  and  to  remand  the  cause  for  further 
proceedings  therein  in  conformity  with  this 
opinion. 

The  decree  is  as  follows: 

The  court  is  of  opinion  that  the  Circuit 
court  erred  in  overruling  the  motion  of  ap- 
pellants to  rescind  the  entry  made  on  the 
13th  of  October  1870 ;  and  in  not  bringing 
on  the  cause  to  be  heard  upon  the  true  state 
of  the  pleadings,  and  upon  all  the  evidence 

in  the  cause;  and  in  holding  that 
565      William  B.  Price's  estate  *was  wholly 

.exonerated  from  the  demands  of  the 
plaintiffs,  the  appellants,  and  the  creditors 
who  united  in  the  suit  with  them,  who  had 
received  notice  to  sue,  by  reason  of  the 
failure  of  the  plaintiffs  to  sue  out  executions 
upon  their  judgments,  and  in  dismissing 
the  plaintiff's  bill  as  to  the  said  Price's  ex- 
ecutor and  devisees,  &c.,  with  costs.  It  as 
therefore  ordered  and  decreed  that  the  said 
decree  of  the  Circuit  court  of  Brunswick 
county  be  reversed  and  annulled,  and  that 
the  appellees  pay  to  the  appellants  their 
costs  expended  in  the  prosecution  of  their 
appeal  here ;  and  the  cause  is  remanded  to 
the  said  Circuit  court  for  further  proceed- 
ings to  be  had  therein  in  conformity  with 
the  principles  herein  declared,  and  with  the 
opinion  of  this  court   filed   with  the  record. 

Decree  reversed. 


566      *Lynchburg  Female  Orphan  Asylum  v. 

Ford. 

December  Term,  1874,  Richmond. 

I.  Contracts.— F  contracts  to  make,  burn  and  deliver 
to  L  a  certain  quantity  and  quality  of  bricks,  80 
p€r  cent,  of  the  price  to  be  paid  when  ready  for 
delivery,  according  to  kiln  measure ;  the  remaining 
80  per  cent,  to  be  paid  when  the  bricks  are  laid  in 
the  wall  of  the  buildinsr  which  L  proposed  to  erect. 
The  bricks  have  been  made,  and  the  80  per  cent. 
paid:  but  they  are  still  in  the  kiln,  when  the 
architect  of  L  rejects  a  larffe  portion  of  them  as 
not  beinff  of  the  quality  contracted  for.  The 
quality  of  the  bricks  is  the  subject  of  difference; 
but.  in  their  submission  to  arbitration,  they  say, 
"whereas  certain  differences  have  arisen  as  to  the 
quality  of  the  bricks  manufactured  under  said 
contract,  and  as  to  the  construction  of  said  con- 
tract"—Held: 

I.  Same— Coastroctioii  — Arbitration  and  Award.— 
The  latter  clause  will  be  held  to  refer  to  the 
construction  of  the  contract  in  relation  to  the 
quality  of  the  bricks ;  and  the  arbitrators  award- 
ing the  payment  by  L  to  F.  of  the  20  per  cent. 
reserved,  is  beyond  the  submission. 


V  R,  25  Gratt— 31 


481 


26  QRATT. 


Virginia  Rbforts,  Annotated. 


667,  668,  669 


a.  Sane— Same— Same— SnbmiMion.— me  submis- 
sion is  not  to  be  extended  by  the  counsel  of  F 
arffuinsr  in  the  presence  of  the  counsel  of  L,  that 
it  embraces  the  question  of  the  payment  of  the 
reserved  20  per  cent. 

3.  Saaie— Sam*— Same.— That  part  of  the  award  in 
relation  to  the  quality  of  the  bricks  beinv  entirely 
distinct  and  not  dependent  upon  that  part  direct- 
ing the  payment  of  the  reserved  20  per  cent.,  that 
part  may  be  sustained,  whilst  the  latter  part  is 
set  aside. 

This  was  an  action  of  debt  upon  an  award, 
in  the  Circuit  court  of  the  city  of  I/ynch- 
burg*,  brought  by  William  H.  Ford  against 
The  Lynchburg  Female  Orphan  Asylum  of 
Lynchburg,  to  recover  the  sum  of  $1,100 
awarded     to     him.      The    defendant 

567  pleaded   **nil  Mebet;"  and  also  that 
the  award   was   without   the  submis- 
sion. 

Ui)on  the  trial  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  the  said  sum  of 
$1,100,  with  interest;  and  the  defendant 
thereupon  moved  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial,  on  the  g^round 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence.  But  the  court  overruled  the 
motion,  and  rendered  judgment  according* 
to  the  verdict ;  and  the  defendant  excepted, 
and  applied  to  this  court  for  a  supersedeas ; 
which  was  allowed. 

It  appears  from  the  evidence,  that  Wil- 
liam H,  Ford  entered  into  a  written  con- 
tract with  the  building  committee  of  the 
trustees  of  The  Lynchburg  Female  Orphan 
Asylum,  by  which  he  undertook  to  make, 
burn  and  deliver  on  the  grounds  of  the 
trustees,  and  on  the  spot  to  be  selected  by 
the  committee,  one  hundred  and  sixty-seven 
thousand  pressed  stock  brick,  to  be  moulded 
in  sand,  dust  or  Spanish  red,  or  any  other 
paint,  to  be  hereafter  determined  by  said 
committee,  all  to  be  of  uniform  color;  also 
three  hundred  and  thirty-three  thousand  of 
what  is  known  as  common  brick ;  both  kinds 
to  be  all  hard  burnt,  of  a  size  and  a  cost 
stated,  and  to  be  delivered  in  parcels  and  at 
times  agreed  upon ;  the  same  to  be  paid  for 
as  follows:  eighty  per  cent,  kiln  measure, 
when  and  for  the  first  kiln  burnt,  and  so 
on,  until  the  whole  are  ready  foi^ delivery; 
and  twenty  per  cent,  the  remainder,  to  be 
held  back  until  the  brick  are  laid  in  the 
walls  and  counted  in  the  manner  and  ac- 
cording to  the  custom  of  the  country ;  and 
when  so  laid  and  counted,  the  said  twenty 
per  cent,  will  then  be  paid  to  the  said  Ford ; 
and  if  the  said  Ford  has  been  overpaid  he 
binds  himself  to  refund  the  same  at  once. 

'* Should    there   be    a    difference  of 

568  opinion   between  *the   building  com- 
mittee   and     said     Ford     about    kiln 

measure,  quality  of  the  brick,  or  any  other 
question  of  doubt  in  construing  this  con- 
tract, then  such  question  or  questions  shall 
be  referred  to  arbitrators,  the  committee  to 
select  one  man,  the  said  Ford  to  select  an- 
other, and  they  two  to  select  a  third,  whose 
decision  shall  be  binding  and  final."  And 
the  contract  also  provides  that  Ford  would 
furnish  any  additional  quantity  of  brick  of 
the  same  kind  upon  the  same  terms. 


In  pursuance  of  this  contract,  Ford  seems 
to  have  made  and  bttmed,  and  had  ready 
for  delivery,  667,032  common  brick,  and 
254,000  stock  brick,  according  to  the  kiln 
measure,  and,  as  they  were  prepared  and 
counted,  the  eighty  per  cent,  was  paid  to 
Ford. 

In  February  1871,  John  Elliott,  the  ar- 
chitect of  the  trustees  of  the  asylum,  con- 
demned the  greater  portion  of  the  brick 
which  Ford  had  prepared;  and  thereupon 
there  was  a  correspondence  between  Ford 
and  the  chairman  of  the  building  commit- 
tee, in  relation  to  the  submission  of  the 
subject  to  arbitrators,  each  proposing  a 
form  of  submission.  It  it  obvious,  from 
this  correspondence  and  the  form  of  sub- 
mission proposed,  that  the  question  in  dis- 
pute was  the  quality  of  the  brick.  The  form 
of  submission  at  length  agreed  upon,  after 
reciting  the  clause  of  the  contract  in  relation 
to  the  mode  of  settling  any  differences  that 
might  arise  between  the  parties,  proceeds: 
and  whereas  certain  differences  have  arisen 
as  to  the  quality  of  the  brick  manufactured 
under  said  contract,  and  as  to  the  construc- 
tion of  said  contract ;  now  therefore  E>dward 
J.  FoWkes  and  Samuel  A.  Bailey  are  hereby 
selected,  who  are  to  select  a  third,  and  they 
to  decide  said  differences  according*  to  the 
provisions  embraced  in  said  before  men- 
tioned contract. 

The  arbitrators  chosen  by  the  par- 
569  ties  selected  C.  D.  *Hamner  as  the 
third;  and  they  all  united  in  the  fol- 
lowing award:  We  find  that  William  H. 
Ford  has  complied  with  the  provision  of 
the  contract  referred  to  in  the  submission, 
and  that  the  failure  in  the  quality  of  the 
brick  is  not  by  reason  of  any  default  of  his. 
We  therefore  adjudge  that  the  Asylum  shall 
pay  to  William  H.  Ford  the  sum  of  $1,100, 
in  full  for  balance  due  on  contract. 

One  of  the  arbitrators  was  examined  as  a 
witness,  and  stated  that  at  the  time  of  the 
award  none  of  the  brick  referred  to  in  the 
submission  and  award  had  been  removed 
from  the  kiln  where  they  were  burned,  or 
laid  in  the  buildings  for  which  they  were 
intended.  That  the  $1,100  awarded  to  be 
paid  by  the  defendant  to  the  plaintiff,  was 
for  the  twenty  per  cent,  reserved  in  the 
contract  to  be  paid  after  the  said  brick  had 
been  laid  in  the  walls,  and  was  ascertained 
upon  an  estimate  from  the  original  kiln 
measure,  and  without  any  actual  count,  an 
allowance  being  made  by  estimation  for 
salmon  brick.  And  that  the  question, 
whether  the  plaintiff  was  entitled  to  be  paid 
at  once  the  said  twenty  per  cent.,  and 
whether  the  defendant  had  forfeited  its 
right  to  hold  on  to  said  reserved  per  cent, 
until  the  brick  were  counted,  by  being- 
worked  into  the  wall,  was  raised  and  argued 
by  the  plaintiff's  counsel  before  the  arbitra- 
tors, before  they  had  made  their  award,  and 
when  both  parties  were  present;  and  the 
arbitrators  understood  and  agreed  that  they 
had,  in  deciding*  upon  the  construction  of 
the  contract  on  the  differences  between  the 
parties  submitted  to  them,  to  decide  upon 
the   construction    of    the    whole    contract. 
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whether  any  and  what  balance  was  due  to 
said  plaintiff.     And  the  court  further  certi- 
fied that  it  did  not  appear  from  the  evidence 
what  were   the    actual  differences   in 

570  the    construction    *of     the    aforesaid 
contract  which  were  really  submitted 

to  the  arbitrators. 

Early,  for  the  appellant. 
Kirkpatrick,  for  the  appellee. 

STAPLES,  J.  It  is  very  clear  that  the 
only  matter  of  controversy  between  the 
parties  at  the  time  of  the  submission  was 
in  reference  to  the  quality  of  the  brick 
manufactured  by  the  plaintiff.  There  may 
have  been  in  connection  with  this,  some 
question  as  to  the  place  of  delivery,  but  the 
real  contention  originated  in  the  condemna- 
tion of  the  brick  by  General  Elliott,  the 
architect  having  charge  of  the  work.  The 
resolutions  of  the  board  of  trustees,  the  cor- 
respondence of  the  parties,  and  the  submis- 
sion, unmistakably  indicate  that  this  was 
the  point  of  controversy.  It  does  not  appear 
that  the  plaintiff  was  asserting  any  demand 
of  his  own,  but  rather  repelling  the  charge 
of  violating  his  contract.  He  insisted  that 
the  brick  were  not  defective ;  or  if  defective, 
it  was  not  his  fault  but  that  of  the  defend- 
ants or  their  agents.  It  is  impossible  to 
look  through  this  record  without  being 
brought  irresistibly  to  the  conclusion  that 
this  was  the  matter  and  the  only  matter  in- 
tended to  be  submitted  to  the  arbitrators. 

It  is  true  the  submission  recites  that  cer- 
tain differences  had  arisen  as  to  '*the  quality 
of  the  brick  and  as  to  the  construction  of 
the  contract. '  *  If  the  latter  phrase,  so  much 
relied  on,  has  any  real  significance,  if  in 
fact  there  were  differences  as  to  the  con- 
struction of  the  contract,  they  have  refer- 
ence to  the  real  point  of  contention ;  and 
that  is  whether  the  plaintiff  had  made  and 
delivered  such  brick  as  the  contract  required. 
This,  of  course,  would  involve  to  a  consid- 
erable extent  the  construction  of  the  con- 
tract. 

571  *The    case   of    Scott    v.    Barnes,    7 
Barr's  R.   134,    illustrates   this   view. 

In  that  case  the  court  says:  **The  words, 
*all  matters  in  controversy,*  would  extend 
to  mutual  demands  if  they  stood  alone,  but 
as  they  must  be  understood  as  referring  to 
the  subject  matter  expressed  by  the  parties 
themselves,  they  are  restrained  by  the  con- 
text.*' And  so  here  the  phrase  * 'difference 
as  to  the  construction  of  the  contract,**  must 
be  restrained  by  the  context,  and  be  held  to 
apply  to  the  subject  matter  of  controversy 
plainl3'  comprehended  by  the  submission. 
*  The  sum  of  eleven  hundred  dollars  awarded 
the  plaintiff,  it  is  to  be  recollected,  is  in 
full  of  the  twenty  per  cent,  expressly  re- 
served by  the  trustees,  and  which  was  not 
to  be  paid  until  the  brick  were  laid  in  the 
walls  afid  counted  in  the  manner  and  ac- 
cording to  the  custom  of  the  country.  Both 
at  the  date  of  the  submission  and  of  the 
award  the  brick  had  not  been  laid  in  the 
walls;  indeed  they  had  not  been  removed 
from  the  kilns  in  which  they  were  burnt. 


It  is  not  reasonable  to  suppose  that  the 
defendants  would  consent  to  submit  to  ar- 
bitration any  question  in  regard  to  the 
number  of  brick.  It  does  not  appear  there 
was  any  controversy  upon  this  point;  if 
there  was  it  was  to  be  settled  by  actual 
count  and  not  by  arbitration.  This  was  the 
security  the  defendants  had  provided,  and 
the  courts  will  not  presume  they  intended 
to  relinquish  it.  They  will  not  presume 
that  the  trustees  would  agree  to  make  im- 
mediate payment  of  the  reserved  twenty  per 
cent.,  or  that  they  would  be  willing  that 
the  referees  should  be  invested  with  author- 
ity to  award  such  payment,*  when  by  the 
express  terms  of  the  contract  the  payment 
was  not  to  be  made  until  the  brick  were  laid 
in  the  walls  and  counted  according  to  the 
custom  of  the  country. 

572  *The   parties    might    submit    such 
matter  to  arbitration  if  they  pleased ; 

but  no  such  inference  would  be  drawn  from 
the  use  of  a  vague  and  general  phrase, 
*Hhat  certain  differences  had  arisen  as  to 
the  construction  of  the  contract.**  The  ar- 
bitrators were  simply  called  on  to  settle  a 
controversy  in  regard  to  the  quality  of  the 
brick.  When  that  was  done  their  dutj' 
ended.  If,  after  their  decision  was  rendered, 
the  defendants  still  declined  to  receive  the 
brick,  the  plaintiff  would  have  his  action ; 
and  the  award  would  be  conclusive  evidence 
of  the  performance  of  the  agreement,  so  far 
as  the  quality  of  the  brick  is  concerned.  In 
regard  to  the  number,  the  plaintiff  being 
deprived  of  the  count  fts  stipulated  in  the 
contract,  by  the  conduct  of  the  defendants, 
might  properly  rely  on  the  next  best  evi- 
dence the  case  would  afford.  In  thus  con- 
struing the  submission,  substantial  justice 
is  done,  and  the  intention  of  the  parties,  a^ 
gathered  from  the  record,  is  carried  into 
execution. 

It  has  been  insisted  that  the  parties  by 
their  conduct  before  the  arbitrators  tacitly 
agreed  that  this  question  might  be  settled 
by  them,  and  that  the  defendants  are  es- 
topped to  deny  that  the  matter  is  within 
the  terms  of  the  submission.  This  argu- 
ment is  based  upon  the  statement  of  the 
judge  of  the  Circuit  court,  that  evidence 
was  adduced  before  the  jury  to  show  that 
the  question  of  the  plaintiff *s  **right  to  im- 
mediate payment  of  the  20  per  cent,  was 
raised  and  argued  by  plaintiff's  counsel 
before  the  arbitrators  before  the  award  was 
made,  and  when  both  were  present.** 

It  has  been  held,    in   a   number  of  cases, 

that  where  the  language   of  the  submission 

leaves  it  doubtful  as  to  the  matters  intended 

to  be  submitted,  the  conduct  of  the  parties 

before  the  arbitrators  may  be  looked 

573  to  *for   elucidation.      If   the    matters 
are  presented  by  one  without  objection 

by  the  other ;  if  evidence  has  been  offered 
upon  them,  and  they  have  been  considered 
in  argument,  it  will  be  assumed  they  fall 
within  the  scope  of  the  submission.  Moise 
on  Arbitration  62. 

This  is,  perhaps,  a  very  just  conclusion. 
But  clearly  the  argument  of  counsel,  repre- 
senting one  of  the  parties,  can  have  no  such 
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effect.  It  would  be  carrying  the  doctrine 
to  most  mischievous  lengths  to  hold  that 
every  claim  asserted  by  counsel,  in  the 
course  of  a  protracted  controversy,  may  be 
looked  to  for  elucidating  an  ambiguous  sub- 
mission, and  for  investing  the  arbitrators 
with  authority  not  otherwise  apparently 
conferred.  For  these  reasons,  I  think  that 
so  much  of  the  award  as  directs  the  pay- 
ment of  eleven  hundred  dollars  exceeds  the 
terms  of  the  submission,  and  is  therefore 
utterly  void. 

The  next  question  to  be  considered  is 
whether  the  award  is  void  in  toto,  or 
whether  it  is  ^ood  so  far  as  it  is  within  the 
scope  of  the  submission.  The  rule  upon 
this  subject  is,  that  if  the  thing  awarded  to 
be  done,  which  is  bad,  as  being  beyond  the 
submission,  forms  no  part  of  the  considera- 
tion for,  or  element  in,  the  performance  of 
that  part  which  is  good,  as  being  within 
the  submission,  but  is  wholly  distinct  and 
independent  thereof,  then  the  award  can  be 
separated,  and  the  bad  part  rejected,  and 
that  which  is  good  held  valid  and  binding 
upon  the  parties.     Moise  on  Arbitratioi^. 

In  the  case  before  us,  the  arbitrators  find 
that  the  plaintiff  has  complied  with  his 
contract,  and  that  the  failure  in  the  quality 
of  the  brick  is  not  by  reason  of  any  default 
of  his.  This  is  clearly  distinct,  and  sepa- 
rable from  the  residue,  which  awards  the 
payment  of  money.  Had  the  arbitra- 
574  tors  stopped  with  the  first  *part  of  the 
finding,  beyond  all  question  the  award 
would  have  been  good.  It  cannot  be  inval- 
idated by  the  addition  of  a  matter  not  sub- 
mitted, and  which  forms  no  part  of  the 
consideration  for,  or  element  in,  the  per- 
formance of  that  which  is  within  the  terms 
of  the  submission. 

It  has  been  argued,  however,  that  conced- 
ing the  award  is  severable  it  is  uncertain, 
and  does  not  respond  to  the  matters  sub- 
mitted. It  is  true  the  arbitrators  do  not 
find  the  plaintiff  has  manufactured  such 
brick  as  he  agreed  to  make.  They  find, 
however,  that  he  has  complied  with  his 
contract,  and  that  the  failure  in  the  quality 
of  the  brick  is  not  attributable  to  him.  It 
is  impossible  to  believe  that  the  parties 
simply  intended  to  submit  to  the  arbitrators 
to  determine  the  quality  of  the  brick,  and 
to  leave  open  and  unadjusted  the  real  matter 
of  controversy,  who  ought  properly  to  sus- 
tain the  loss.  An  award,  thus  restricted, 
would  have  defeated  the  main  purpose  of 
the  submission.  I  think  it  is  sufficiently 
certain  and  responsive  to  the  inquiries  be- 
fore the  arbitrators. 

CHRISTIAN  and  ANDERSON,  Js. ,  con- 
curred in  the  opinion  of  STAPLES,  J. 

BOULDIN,  J.,  concurred  so  far  as  it  sets 
aside  the  award  in  part.  He  was  inclined 
to  go  further,  and  set  it  aside  throughout. 
But  he  concurred  in  the  decision. 

MONCURE,  P.,  was  inclined  to  sustain 
the  whole  award.  But  he  concurred  in  the 
decision. 

Judgment  reversed. 


575  *Great    Falls    Man.    Co.   v.    Henry's 

Adm'r. 

December  Term,  1874,  Richmond. 

I.  Ctaftocery  Practice— Staying  Proceedlnss  at  Law.*— 

When  a  defendant  in  an  action  at  law  flies  a  bill  to 
make  his  defense  in  equity  and  asks  for  a  stay  of 
proceedings  in  the  law  court,  it  is  a  matter  in  the 
discretion  of  the  chancellor,  in  flrrantincr  the  in- 
junction, whether  he  will  or  will  not  require  a  con- 
fession of  Judfirment  in  the  action  at  law. 

a.  Sane— Sane— Coiifc««lon  of  JttdpBeBt.—iu  such  case 
if  a  confession  of  Judgment  in  the  action  at  law  is 
required,  the  order  should  require  the  Judgment 
to  be  taken  "to  be  dealt  with  as  the  court  shall 
direct" 

3.  SanM— Same— Same.— Thouffh  the  order  requiring 
the  confession  of  the  Judgment  is  absolute,  yet 
if  the  court  dissolves  the  Injunction  and  dismisses 
the  bill  on  the  ground  that  the  plaintiffs*  defense 
to  the  action  is  legal,  and  the  court  of  equity  has 
no  Jurisdiction,  the  decree  should  direct  that  the 
Judgment  at  law  should  be  set  aside  and  the  case 
reinstated  as  it  was  when  the  injunction  was 
granted.  And  if  this  is  not  done,  the  chancery 
court  will,  on  motion  afterwards  made,  direct  th 
Judgment  to  be  set  aside. 

This  was  an  appeal  from  the  decree  of  the 
Circuit  court  of  Fairfax  county,  disaolving 
an  injunction  and  dismissing  the  bill,  in  a 
suit  brought  by  the  Great  Falls  Manufac- 
turing Company  against  the  administrator 
of  William  Henry,  deceased.  The  case  is 
fully  stated  in  the  opinion  of  the  court  de- 
livered by  Judge  Bouldin. 

Beach,  for  the  appellant. 

Claughton  and  George  Walker,  for  the 
appellee. 

BOULDIN,  J.,  delivered   the  opinion    of 
the  court. 

576  *Thia  is  certainly  a  case  of  peculiar 
hardship   on   the    appellant.      It    has 

been  subjected  to  a  heavy  judgment 
amounting,  in  {>rincipal  and  interest,  to 
some  five  thousand  dollars,  and  to  the  costs 
of  the  legal  and  equitable  tribunals,  when 
the  justice  of  the  demand  has  been  alivays 
denied,  both  at  law  and  in  equity,  and 
when  the  appellant  has  had  a  trial  of  the 
merits  of  the  claim  before  neither  tribunal. 

The  case  is  this: 

In  the  year  1873  a  suit  at  law  was  insti- 
tuted in  the  Circuit  court  of  the  county  of 
Fairfax  by  the  administrator  of  one  William 
Henry  against  the  Great  Falls  Manufactur- 
ing Company',  upon  a  covenant  alleged  to 
have  been  duly  executed  by  the  company, 
and  to  have  been  lost ;  and  the  object  of  the 
suit  was  to  recover  certain  sums  of  indebt- 
edness, alleged  to  have  accrued  under  the 
covenant  during  the    months  of  December 

1853,  and   January,    February   and  March 

1854,  nineteen  years  before  the  institution 
of  the  suit.  The  company  appeared  and 
filed  several  pleas,  how  many  or  what  pleas 

*laJaactlons  to  Actions  at  Law.— On  this  subject,  see 
Thornton  v.  Thornton,  81  Gratt  212,  and  note;  Staples 
v.  Turner,  89  Gratt.  880,  and  not€. 
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does  not  appear,  as  the  law  record  is  not 
before  us;  but  it  is  evident  from  the  chan- 
cery record  that  the^*  were  pleas  to  the 
merits,  denying  the  justice  of  the  claim 
and  that  a  covenant  had  ever  been  executed. 
Pending  this  suit  at  law  and  before  the 
same  was  tried,  the  appellant  in  this  court 
(defendant  below),  being  advised  that  the 
case  was  a  proper  one  for  the  cognizance  of 
a  court  of  equity,  and  could  not  be  fully 
developed  at  law,  filed  his  bill  on  the  equity 
side  of  the  same  court,  charging  that  the 
dealings  with  Henry  set  forth  in  the  suit 
at  law,  had  occurred  nineteen  years  before 
the  institution  of  the  suit,  and  were  barred 
by  limitation  and  lapse  of  time ;  and  that 
the  transactions  sought  to  be  re-opened 

577  at  this  late  period  had  occurred  Muring 
the  administration  of  a  former  presi- 
dent of  the  company,  who  had  been  long 
dead ;  denying  that  there  was  anything  due 
to  the  appellee ;  and  denying  also  that  there 
ever  was  a  covenant  between  the  parties; 
and  alleging  that  the  books  showed  a  final 
settlement  with  Henry,  but  that  vouchers 
had  been  lost ;  and  from  death  of  parties 
and  complication  of  accounts  it  was  a  proper 
case  for  equity;  and  an  injunction  was 
asked  to  the  proceedings  at  law. 

It  is  manifest  from  this  statement  that 
the  plaintiff  in  equity  claimed  no  equitable 
set-off  or  other  strictly  equitable  defense  to 
the  claim  at  law,  but  simply  denied  the 
right  of  the  plaintiff  at  law  to  recover  the 
claim  or  any  part  of  it,  before  any  tribunal,' 
and  merely  sought  to  transfer  the  litigation 
to  the  equity  side  of  the  court,  as  the  more 
appropriate  tribunal,  under  all  the  circum- 
stances of  the  case,  to  do  justice  between 
the  parties.  It  is  very  clear  therefore  that 
the  appellant  could  not  safely  confess  judg- 
ment at  law ;  the  right  to  recover  at  all, 
either  at  law  or  in  equity,  being  wholly 
denied  by  appellant  in  both  tribunals,  and 
being,  in  fact,  the  very  gist  of  the  conten- 
tion. The  case  as  stated,  to  say  the  least 
of  it,  presented  very  grave  doubts  as  to 
equitable  jurisdiction;  but  the  court  took 
jurisdiction,  and  on  the  3d  of  June  1873, 
awarded  an  injunction ;  but  put  the  appel- 
lant on  terms  of  confessing  judgment  at 
law.  In  compliance  with  these  terms,  the 
appellant  confessed  judgment  at  law;  and 
then,  on  the  coming  in  of  the  answer,  the 
court  on  the  2d  day  of  September,  on  mo- 
tion and  in  vacation,  unconditionally  dis- 
solved the  injunction,  evidently,  we  think, 
for  want  of  equity  in  the  bill.  The  appel- 
lant then,  in  November,  moved  the  court  so 
to  modify  the  order  of  dissolution  as  to  re- 
quire   the    appellee    to    set   aside  the 

578  judgment  confessed  *as  aforesaid,  and 
to  re-open  the  case  for   a   trial   on  its 

merits  in  the  law  court;  but  this  motion 
was  overruled  by  the  Circuit  court,  and  the 
judgment  at  law  was  left  in  full  force ;  and 
thus  the  appellant,  after  denying  and  ear- 
nestly resisting  the  appellee's  right,  either 
at  law  or  in  equity,  to  recover  one  dollar  of 
his  claim,  finds  himself  subjected  by  order 
of  the  chancery  court  to  a  judgment  amount- 
ing, principal   and    interest,    to    some    five 


thousand  dollars,  and  to  damages  according 
to  law,  and  the  costs  in  both  tribunals, 
without  the  pretense  of  a  trial  in  either. 

It  is  from  these  proceedings  that  an  appeal 
has  been  allowed  to  this  court,  and  the  case 
presented  is,  as  we  have  already  said,  one 
of  singular  hardship  on  the  appellant,  to 
say  the  least  of  it. 

Can  relief  be  granted  under  the  rulings 
of  equity  in  such  cases?  We  should  regard 
it  as,  in  some  sort,  a  reproach  on  the  equity 
tribunals  if  it  could  not. 

The  terms  upon  which  injunctions  are 
awarded  by  the  English  court  of  chancery 
are,  in  each  case,  a  question  for  the  discre- 
tion of  the  court ;  *  *but  the  general  principle 
upon  which  the  court  proceeds  is,  to  put  the 
party  applying  upon  such  terms  as  will  en- 
able the  court  to  do  justice  to  the  party  re- 
strained in  the  event  of  his  (the  plaintiff's) 
failure  to  make  out  his  case  at  the  hearing. " 
Kerr  on  Injunctions,  ch.  3,  p.  18.  This 
power  to  impose  terms  is  a  conservative 
power,  merely  intended  as  a  shield  to  pro- 
tect the  party  whose  hands,  by  the  act  of 
the  court,  are  tied,  to  preserve  his  rights 
intact  as  far  as  practicable,  but  not  to  be 
used  as  an  instrument  of  aggression  and 
attack  on  the  other  side.  It  was  intended 
merely  to  put  the  court  in  a  condition  to  do 
ultimately  complete  justice  to  both  sides  of 
the  case  without  wrong  to  either.  Accord- 
ingly, in  all  those  cases  in  which  the 
579  court  deems  a  *confession  of  judg- 
ment at  law  a  proper  protection  to  the 
defendant  in  equity  (a  matter  always,  both 
here  and  in  England,  entirely  in  the  discre- 
tion of  the  court),  we  find  it  to  be  the  well 
established  practice  of  the  English  court  of 
chancery  to  require  the  judgment  to  be 
taken,  *^to  be  dealt  with  as  the  court  shall 
direct."  Kerr  on  Injunctions,  ubi  supra, 
and  the  cases  cited,  which  we  refer  to 
(without  comment  on  them  in  detail),  as 
fully  sustaining  the  doctrine  laid  down. 

The  equity  courts  of  Virginia  have  the 
same  discretion  as  to  the  terms  upon  which 
an  injunction  shall  be  awarded,  as  is  exer- 
cised by  the  English  court  of  chancery, 
except  in  those  cases  in  which  this  general 
discretion  is  limited  by  express  statutory 
provision.  No  such  provision  has  ever  been 
enacted,  commanding  them,  in  any  case,  to 
require  a  confession  of  judgment  at  law  as 
a  condition  of  equitable  interference  with 
legal  proceedings.  That  matter  is  left,  as 
in  England,  entirely  to  the  discretion  of  the 
chancellor  in  each  case,  to  be  exercised  on 
well  established  principles  of  equity  and 
law,  so  as  to  preserve,  as  far  as  practicable, 
the  rights  of  the  party  restrained,  and  at 
the  same  time  to  inflict  no  wrong  on  the 
plaintiff  in  equity.  This  wholesome  end  is 
attained  bv  the  practice  of  the  English 
chancery  (to  which  we  have  referred)  of 
requiring  the  judgment  at  law  to  be  taken 
**to  be  dealt  with  as  the  court  shall  direct"  ; 
a  practice  which  commends  itself  to  our 
sense  of  justice,  and  should,  in  such  cases, 
be  always  adopted  by  our  courts  of  equity. 

That  our  own    courts   have  the  discretion 
above   accorded   to   them    in  relation  to  re- 


485 


25  GRATT. 


Virginia  Reports,  Annotated. 


680,  681,  682.  683 


quiring  a   confession   of  judgment  at  law ; 

and  that  they  will   not   require   it  at  all,  if 

on  the  case  made   in   equity  it  appear  that 

it  will  be  unsafe  for  the  defendant  at 

580  law  to  make  such  ^confession,  is  fully 
recognized  by  this   court  in  Warwick 

&c.  V.  Norvell  &c.,  1  Rob.  R.  p.  308. 

The  syllabus  of  that  case  on  this  point  is 
as  follows: 

''A  defendant  at  law,  having  a  legal  de- 
fence to  the  action,  and  a  distinct  ground 
of  equitable  relief  against  the  plaintiff's 
claim,  may  bring  his  suit  in  equity,  with- 
out waiting  for  the  determination  of  the 
action  at  law,  and  may,  without  being  com- 
pelled to  waive  his  legal  defence  by  con- 
fessing judgment,  have  a  hearing  in  the 
court  of  chancery,  on  the  merits  of  his 
case,  and  a  decree  for  the  proper  relief.'* 

Judge  Allen,  delivering  the  opinion  of  the 
court,  p.  320,  said: 

**No  authority  has  been  produced  which 
establishes  that  a  party  having  a  defense 
at  law  to  an  action,  and  a  distinct  ground 
for  equitable  relief  should  his  defense  prove 
unavailing,  must  abandon  his  legal  defense 
by  confessing  judgment.  Where  there  is  a 
concurrent  jurisdiction  of  the  same  matter, 
and  the  plaintiff  may  sue  in  either  form, 
there  is  good  reason  to  compel  him  to  elect 
between  them.  Redress  can  be  obtained  in 
either,  and  the  plaintiff  should  not  be  per- 
mitted to  harass  his  adversary  by  pursuing 
him  in  both  tribunals.  The  defendant  has 
no  such  election.  He  is  brought  into  court 
against  his  consent,  and  I  perceive  no  good 
reason  why  he  should  be  prohibited  from 
setting  up  his  distinct  ground  for  equitable 
relief  during  the  pendency  of  the  action  at 
law."  The  learned  judge  then  goes  on  ta 
refer  to  circumstances  under  which  it  would 
be  allowable  to  proceed  in  equity  pending 
the  suit  at  law ;  and  says  *  ^In  such  cases 
the  defendant  cannot  safely  confess  a  judg- 
ment." 

In  these  views   the   whole   court  seem  to 
have  concurred ;  and  it  is  obvious  that 

581  the  equity  courts  of  this  *State  will 
exercise  a  wise  and   just  discretion  in 

requiring  a  confession  of  judgment  at  law 
as  the  condition  of  awarding  an  injunction 
to  legal  proceedings,  the  same  in  fact  which 
is  exercised  by  the  English  chancery.  They 
wil^  not  require  an  unconditional  confession 
of  judgment  at  law  in  any  case  in  which 
the  circumstances  are  such  as  to  render  the 
confession  unsafe.  Should  they  do  so,  and 
should  the  defendant  at  law  obey  the  requi- 
sition and  suffer  thereby,  it  will  be  error, 
which  should,  in  some  way,  be  corrected, 
either  by  the  court  which  committed  the 
blunder,  or  by  the  appellate  court. 

In  this  case,  it  is  manifest  that  the  ap- 
pellant did  not  come  into  equity  conceding 
the  right  of  the  plaintiff  at  law  to  recover 
in  that  tribunal,  but  seeking  to  set  up  some 
equitable  defense  not  available  at  law. 
Had  such  been  the  frame  of  the  bill,  there 
might  have  been  some  reason  to  require 
him  to  confess  judgment  on  equitable  terms. 
But  such  was  not  the  case.  The  appellant 
came  into  equity,  denying  in  toto  the  right 


of  the  appellee  to  recover  at  law  or  in  equity, 
denying  the  existence  of  any  indebtedness 
at  all,  and  merely  invoking,  under  the  pe- 
culiar circumstances  of  the  case,  the  aid  of 
the  equity  court  in  making  his  defense 
available.  It  is  very  evident  that,  in  such 
case,  if  entertained  in  equity  at  all,  the  de- 
fendant at  law  could  **not  safely  confess  a 
judgment,"  and  therefore  no  such  confes- 
sion should  have  been  required,  but  if  re- 
quired, it  should  certainly  have  been  on 
terms  of  being  **dealt  with  as  the  court 
shall  direct, ' '  so  that  it  might  retain  control 
of  the  judgment.  But  the  Circuit  court,  as 
we  have  seen,  in  disregard  of  the  principles 
above  declared,  required  an  unconditional 
confession  of  judgment  as  the  price  of  the 
injunction:  thus  compelling  the  defend- 
ant at   law   to  acknowledge,    as    the 

582  *price  of  his  injunction,   that   a    debt 
was    in    fact    due,    the   existence    of 

which  he  had  ever  denied,  both  at  law  and 
in  equity. 

These  harsh  terms  were  complied  with  by 
the  appellant  with  the  consequences  already 
stated. 

We  are  of  opinion  that  the  Circuit  court 
erred: 

1.  In  taking  jurisdiction  of  the  case  at 
all.  The  defense  set  up  was  purely  a  leg^l 
defense,  and  the  Circuit  court  had  no  au- 
thority either  to  award  the  injunction,  or 
to  require  the  defendant  at  law  to  confess 
judgment.  The  injunction  should  have 
been  simply  denied,  leaving  the  legal  pro- 
ceedings intact. 

2.  Having  taken  jurisdiction,  the  court 
erred  in  requiring  a  confession  of  judgment, 
either  conditional  or  unconditional.  It  is 
not  a  case  in  which  the  defendant  at  law 
could  safely  confess  judgment ;  and  a  dif- 
ferent kind  of  protection  should  have  been 
secured  to  the  plaintiff  at  law. 

3.  The  Circuit  court  erred  in  dissolving 
the  injunction,  without  re<}uiring  as  a  con- 
dition thereof  that  the  judgment  at  law 
should  be  set  a^ide,  and  the  case  re-opened 
for  a  trial  on  its  merits. 

It  has  been  objected,  however,  that  the 
judgment  confessed  at  law,  under  the  order 
of  the  equity  court,  is,  as  matter  of  law  and 
fact,  a  final  judgment  of  another  tribunal, 
and  the  case  presented  in  the  bill  being  one 
of  which  the  court  had  no  jurisdiction,  it 
could  not  entertain  it,  even  for  the  purpose 
of  correcting  its  own  wrong,  and  putting 
the  parties  *4n  statu  quo." 

We  should  be  very  unwilling  to  be  forced 
to  such  a  conclusion,  even  by  direct  and 
pertinent  authority  to  sustain  it,  and  with 
none  to  oppose  it;  but,  fortunately  for  the 
ends  of  justice,  the  very  reverse  has  been 
decided  by  the  E^nglish  court  of  chan- 

583  eery.    Hooper  v.  *Cooke,  Jurist  (1856), 
part  1,  p.  527.     (No.  75,  vol.  2,  N,  S.) 

In  that  case  a  defendant  in  ejectment  had 
filed  a  bill  to  restrain  proceedings  at  law 
upon  grounds  which  he  supposed  gave  him 
a  standing  in  equity,  but  which  really  pre- 
sented a  question  purely  legal.  Upon  mov- 
ing for  an  injunction  to  stay  t'he  proceedings 
at  law,  he  agreed  to   give  judgment   in  the 
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action,  ^*to  be  dealt  with  as  hereafter  di- 
rected." The  master  of  the  rolls,  Sir  J. 
Romillj,  dismissed  the  bill  on  the  hearing 
for  want  of  equity,  the  question  presented 
therein  being*  purely  legal  and  not  cogni- 
zable in  equity.  On  appeal  to  the  Lord 
Chancellor  the  decision  of  the  master  of  the 
rolls  was  affirmed,  but  with  an  addition, 
requiring  the  plaintiff  at  law  to  withdraw 
his  judgment,  and  the  defendant  to  make 
certain  admissions.  The  I/ord  Chancellor 
said : 

^^This  bill  has  been  filed  upon  the  as- 
sumption that  the  questions  cannot  be  tried 
at  law;  which  I  consider  was  an  entire 
misapprehension.  I  concur  with  the  view 
of  the  case  taken  by  the  master  of  the  rolls, 
that  the  plaintiff  has  failed  in  making  out 
any  case  for  equitable  relief,  and  the  appeal 
must  be  dismissed  with  costs ;  but  upon  the 
rights  at  law  I  express  no  opinion.  I  make 
this  order,  upon  ten|is  that  the  defendant 
here,  the  plaintiff  at  law,  withdraw  the 
judgment  he  has  obtained,  and  that  the  de- 
fendant at  law  do  admit  the  plaintiff's  title, 
except  as  it  is  affected  by  the  deed  of  1778." 

In  the  same  case,  as  reported  in  the  Law 
Journal,  vol.  34,  p.  468,  the  Lord  Chancellor 
is  reported  as  saying:  ^*This  is,  as  I  have 
said,  a  legal  question ;  and  I  therefore  en- 
tirely agree  with  the  master  of  the  rolls 
that  this  bill  should  be  dismissed,  and  dis- 
missed with  costs.  As,  however,  I 
584  think  there  has  been  a  slip  on  *the 
part  of  the  plaintiffs  in  saying  that 
they  were  advised  that  they  had  no  valid 
defense  at  law,  I  shall  only  dismiss  it  on 
these  terms;  I  shall  make  it  a  term  with 
the  defendants,  obliging  them  to  withdraw 
the  judgment  which  they  obtained  in  the 
action  of  ejectment  by  consent  of  the  plain- 
tiffs, that  the  case  may  be  tried  on  its 
merits.'* 

''His  Lordship  directed  various  admis- 
sions to  be  made  on  both  sides  in  the  action 
for  the  purpose  of  raising  the  proper  issue. " 

This  case  is  strikingly  analogous  to  the 
case  at  bar,  and,  as  we  have  seen,  the  Lord 
Chancellor  did  not  hesitate  to  take  jurisdic- 
tion for  the  purpose  of  correcting  the  **slip" 
that  had  been  made,  notwithstanding  the 
judgment  had  been  voluntarily  confessed 
as  a  means  of  obtaining  a  standing  in 
equity,  and  notwithstanding  the  bill  was 
dismissed  with  costs  for  want  of  equity  on 
its  face.  By  an  order  in  that  cause  the 
judgment  was  required  to  be  withdrawn, 
and,  by  like  order,  certain  admissions  were 
required  to  be  made  on  both  sides,  so  that 
the  case  might  be  fairly  heard  on  its  merits. 

We  think  this  course  was  eminently  just 
and  equitable ;  and  that  a  like  course  should 
have  been  pursued  by  the  chancellor  on  dis- 
solving the  injunction  in  this  case.  The 
defendant  in  equity  should  have  been  re- 
quired to  withdraw  his  judgment  at  law 
obtained  by  the  plaintiff's  consent,  made 
under  an  order  of  court;  to  reinstate  the 
cause  on  the  docket,  and  to  submit  to  a  trial 
thereof  on  the  merits  on  the  issues  already 
in  the  cause,  or  on  such  other  proper  issues 
as  might  be  made  up. 


The  court  is  therefore  of  opinion  that  the 

orders  of    August,    and  November  1873,  so 

far   as   they    conflict    with   what   is  above 

declared,    are   erroneous,    and   should 

585  *be  reversed  with   costs   to  the  appel- 
lant in  this  court,  and   that  a   decree 

should  be  entered  in  accordance  with  this 
opinion. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  and 
the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with 
the  record,  that  under  the  circumstances  of 
this  case,  even  were  it  a  proper  case  for 
equitable  jurisdiction,  the  plaintiff  in  equity 
should  not  have  been  required  to  confess 
judgment  at  law.  It  was  therefore  error  to 
dissolve  the  injunction  unconditionally  and 
to  refuse  afterwards  to  modify  the  order  of 
dissolution  in  that  respect.  The  defendant 
in  equity  should  have  been  put  under  terms 
to  withdraw  the  judgment  erroneously  re- 
quired to  be  confessed  by  the  chancery 
court. 

It  is  therefore  decreed  and  ordered  that 
the  orders  of  the  2d  day  of  September 
1873,  dissolving  the    injunction   previously 

awarded,   and  of  the day  of  November 

1873,  refusing  to  modify  that  order  of  dis- 
solution, be  reversed  and  annulled;  and 
that  the  appellee  do  pay  to  the  appellant  the 
costs  of  the  appeal  to  this  court. 

And  this  court  proceeding  to  enter  such 
decree  as  should  have  been  entered  by  said 
Circuit  court,  it  is  decreed  and  ordered,  that 
the  injunction  awarded  the  plaintiff  on  the 
3d  day  of  June  1873,  be  and  the  same  is 
hereby  dissolved.  But  this  order  shall  not 
take  effect  until  the  plaintiff  at  law  shall 
have  withdrawn  or  caused  to  be  set  aside 
the  judgment  obtained  as  aforesaid  by  con- 
fession, and  shall  have  caused  the  case 

586  *to  be  reinstated  on  the  docket,  to  be 
tried  at  law  on  the   issues  now  in  the 

cause,  or  on  such  other  proper  issues  as 
may  be  hereafter  made  up. 

All  which  is  ordered  to  be  certified  to  said 
Circuit  court. 

Decree  reversed. 


587        *Davi8'  Widow  v.  Davis'  Creditors.* 

December  Term,  1874,  Richmond. 

Conveysnce  from  Hiubsnd  to  Wife— Rights  of  Cred* 
itor*.— D,  wbo  was  seventy  years  old,  and  hU  wife 
A  tbirty-flye,  on  the  consideration  that  A  would 
unite  with  him  to  convey  to  trustees  three  tracts 
of  land  In  trust  to  pay  his  debts,  conveyed  to  a 
trustee  two  tracts,  in  trust  for  A  for  her  life,  and 
then  to  their  children.  On  the  same  day  D  and  A 
conveyed  the  three  tracts  to  trustees  to  pay  his 
debts.  At  the  time  it  was  supposed  the  tracts  and 
personal  estate  conveyed  to  pay  D's  debts  were 
sufficient  for  the  purpose:  but  owing*  to  the  decline 
in  prices  they  fell  far  short  of  doing  it  After  the 
death  of  D,  some  of  his  creditors  filed  their  bill  to 

*Por  monoirrsphic  note  on  Dower,  see  end  of  oue. 
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set  aside  the  deed  in  trast  for  A,  on  tbe  flrronnd 
that  the  settlement  was  srrossly  excessive:  and 
this  is  ascertained  to  be  the  fact— Held: 
I.  Same— Same.— The  settlement  will  be  set  aside 

as  to  the  excess. 
a.  Same— Same— RIffhtj  of  Wife.— Where  a  wife  is 
induced  to  unite  with  her  husband  in  conveyinff 
away  her  interest  in  his  real  estate,  upon  condi- 
tion that  certain  and  specific  property  shall  be 
settled  on  her  in  consideration  of  her  thus  part- 
iuff  with  her  risrhts,  if  such  settlement  is  set  aside 
and  annulled,  she  has  the  riffht  to  be  placed  in 
the  same  position,  and  restored  to  the  same 
riffhts,  with  which  she  was  invested  by  law 
before  she  united  in  the  deed  of  which  the  spe- 
cific settlement  was  the  consideration:  provided 
this  can  be  done  without  prejudice  to  the  rights 
of  creditors  or  purchasers. 
3.  Same— Same— Same— Dower.— In  this  case  A  is 
entitled  to  be  restored,  as  far  as  possible,  to  the 
same  position,  and  invested  with  the  same  rights 
she  had  before  she  united  in  the  deed  with  her 
husband;  the  value  either  to  be  commuted  in 
money,  or  laid  off  in  kind  in  the  lands  not  sold , 
by  the  trustees.  And  this  may  be  done  without 
prejudice  to  the  riffhts  of  creditors  or  pur- 
chasers, as  the  value  of  her  dower  in  the  five 
tracts  may  be  laid  off  to  her  in  the  two  tracts  con- 
veyed in  trust  for  her,  which  is  still  unsold. 

588  *This  case  was  arg'ued  in  Staunton 
and  decided  in  Richmond.  It  was  a 
suit  in  equity  in  the  Circuit  court  of  Au- 
g-usta  county,  broug-ht  in  October  1870,  by 
Benjamin  C.  Patterson  and  others,  creditors 
of  Braxton  Davis,  deceased,  against  his 
widow  and  children,  to  set  aside  a  deed  ex- 
ecuted by  said  Braxton  Davis,  conveying  to 
a  trustee  two  tracts  of  land  for  the  benefit 
of  Mrs.  Davis  for  her  life  and  then  to  their 
children,  in  consideration  of  her  joining  in 
conveying  his  other  real  estate  to  trustees 
for  the  benefit  of  Davis'  creditors.  The 
ground  on  which  the  plaintiffs  relied  to  set 
aside  the  conveyance,  is  that  the  settlement 
was  excessive.  These  deeds  are  sufficiently 
set  out  in  the  opinion  of  the  court. 

In  June  1871,  the  court  directed  a  com- 
missioner to  take  an  account,  first,  of  the 
clear  value  of  the  lands  conveyed  by  Braxton 
Davis  and  wife  to  the  trustees  to  secure  the 
debts  of  Davis ;  second,  an  account  of  the 
value  of  the  lands  conveyed  by  Davis  to 
the  trustee  for  Mrs.  Davis;  and  third,  an 
account  of  the  contingent  dower  interest  of 
Mrs.  Davis  in  the  real  estate  of  Braxton 
Davis  at  the  date  of  said  deeds,  viz :  the  22d 
of  May  1866,  and  of  the  excess,  if  any,  of 
the  settlement  made  on  Mrs.  Davis  by  said 
deed.  And  any  other  matters  specially 
stated,  &c. 

It  appears  that  at  the  time  of  the  execu- 
tion of  these  deeds  Braxton  was  seventy 
years  of  age,  and  Mrs.  Davis  was  thirty-five. 
He  died  in-  October  .1868,  before  this  suit 
was  instituted.  And  it  appears  further, 
that  one  of  the  tracts  conveyed  for  the  pay- 
ment of  debts,  called  the  Craig  tract,  had 
been  sold  for  $20,280,  another,  called  the 
Coiner  tract,  had  been  sold  for  $5,000,  and 
a  part  of  the  Turk  tract  had  been  sold  for 
$10,140;  the  remainder  of   said   tract  being 


estimated  as  worth  $5,460.     The  com- 

589  missioner  did  *not  take  the  sales  made 
as  the  value   of  the  land,  because,  as 

he  reports,  '^he  was  informed  by  witnesses 
in  the  cause  they  were  sold  for  more  than 
they  were  worth,  owing  to  the  fact  that 
they  were  purchased  by  creditors  at  high 
prices,  in  order  to  secure  their  claims.'* 
Under  the  deed  they  were  authorized  to  set 
off  their  claims  against  the  purchase  money. 

The  commissioner  fixes  the  value  of  the 
three  tracts  conveyed  to  secure  debts  at 
$J5,675;  and  the  two  tracts  conveyed  in 
trust  for  Mrs.  Davis  at  $28,311 ;  and  he 
fixed  the  contingent  dower  interest  of  Mrs. 
Davis  in  all  the  land  at  $8,890.43.  He  fur- 
ther reported  that  the  personal  property 
conveyed  in  trust  for  Mrs.  Davis  was  wrorth 
$2,100.  To  this  report  Mrs.  Davis  filed  ex- 
ceptions. 

The  cause  came  on  to  be  heard  on  the  21st 
of  June  1871  when  the  court  overruled  the 
exceptions,  and  confirmed  the  report.  And 
deducting  the  $2,100  from  the  $8,890.43,  and 
fixing  the  amount  due  to  Mrs.  Davis  at 
$6,790.43,  to  be  paid  her  in  money  or  settled 
on  her  in  land,  commissioners  were  ap- 
pointed to  lay  off  and  assign  to  Mrs.  I>avis 
out  of  the  two  tracts  conveyed  in  trust  for 
her  as  her  provision,  under  the  deed  to  her 
trustee,  such  portion  of  the  real  estate  as 
would  be  equivalent  in  value  to  $6,790.43, 
supposing  both  tracts  to  be  worth  $28,311, 
or,  in  the  proportion  of  $6,790.43  to  $28,311, 
whatever  estimate  of  present  value  the  com- 
missioners mig'ht  make.  And  thereupon 
Mrs.  Davis  and  her  children  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 

A.  H.  H.  Stuart,  for  the  appellants. 

Sheffey  &  Bumgardner,  for  the  appellees. 

CHRISTIAN,   J.,    delivered   the    opinion 
of  the  court. 

590  *It  is  a  doctrine  of  courts  of  equity, 
supported  by  abundant  authority,  and 

established  by  the  decisions  of  this  court, 
that  a  post  nuptial  settlement  in  favor  of 
a  wife,  made  in  pursuance  of  a  fair  contract 
for  valuable  consideration,  will  be  held 
good.  And  although  it  may  have  l>een 
made  under  such  circumstances,  that  it 
must  be  pronounced  fraudulent  and  void  as 
to  the  creditors  of  the  husband,  vet  if  the 
wife  have  relinquished  her  interest  in  prop- 
erty, on  the  faith  of  such  settlement,  it  will 
be  held  good  to  the  extent  of  a  just  compen- 
sation for  the  interest  she  may  have  parted 
with.  William  &  Mary  College  v.  Powell, 
12  Gratt.  372,  and  cases  there  cited. 

The  wife's  right  of  dower  is  a  valuable 
interest,  which  she  cannot  be  compelled  to 
resign,  and  which  the  law  very  carefully 
protects  from  the  control  of  her  husband. 
And  therefore  the  release  of  her  dower  is 
held  to  be  a  good  consideration  for  a  settle- 
ment, and  is  good  against  creditors  of  the 
husband  to  the  extent  of  the  value  of  the 
dower  released. 

Courts  of  equity  are  always  liberal  towards 
the   wife    in    supporting   such   settlements. 
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when  fairly  made,  and  will  not  interfere  in 
favor  of  creditors,  unless  the  estimated  value 
of  the  dower  released  be  shown  to  be  ex- 
cessive. When  found  to  be  excessive,  courts 
of  equity  will  generally  not  set  aside  the 
deed  of  settlement  as  null  and  void,  but  will 
reduce  the  amount  settled  upon  the  wife  to 
a  fair  and  just  compensation  for  the  interest 
she  may  have  parted  with.  Harvey  v.  Al- 
exander, 1  Rand.  219;  Quarles  v.  Lacy,  4 
Munf.  251 ;  Sykes  v.  Chadwick,  18  Wall.  U. 
S.  R.  141. 

I^et  us  now  apply  these   principles   to  the 
case  before  us.     Braxton  Davis  being  heav- 
ily   indebted    to    numerous    creditors,    and 
being  the  owner  of  large  and  valuable  real 
estate,  executed  two  deeds,  each  bear- 

591  ing  date  *the  22d  May   1866.     By  the 
one  he  conveyed  to  Alex.  H.  H.  Stuart 

and  John  B.  Baldwin,  certain  personal  estate 
and  three  valuable  tracts  of  land,  and  his 
interest  in  a  fourth  tract,  in  trust  to  secure 
his  creditors.  This  deed  empowered  the 
trustees  to  make  sale  of  the  real  and  per- 
sonal estate  conveyed  at  such  times  as  they 
may  deem  expedient ;  and  provides  that  at 
such  sales  any  of  the  creditors  of  said  Davis 
shall  be  allowed  to  purchase  and  receive 
credit  on  account  of  their  respective  pur- 
chases, for  any  just  claims  they  may  hold 
or  acquire  prior  to  said  sale.  The  trustees 
were  directed  to  pay  **  first,  all  debts  for 
which  any  one  might  be  bound  as  surety  for 
said  Davis ;  all  the  other  creditors  to  be  paid 
pari  passu." 

This  deed  had  this  further  provision :  **In 
order  to  ascertain  the  amount  of  the  debts, 
the  sum  due  to  each  creditor,  said  trustees 
may  convene  all  the  creditors,  by  publica- 
tion, before  a  commissioner,  who  shall 
determine  in  each  case  how  much  is  justly 
due." 

The  other  deed,  executed  the  same  day, 
after  reciting  ^^that  whereas  said  Braxton 
Davis  is  now  advanced  in  life  and  encum- 
bered by  many  outstanding  debts,  which  he 
wishes  to  secure  by  deed  of  trust  on  various 
tracts  of  valuable  land,  in  all  of  which  the 
said  Agnes  M.  Davis  has  a  right  of  dower ; 
and  whereas  it  is  desirable  that  the  said 
Agnes  M.  Davis  should  unite  in  the  deed  of 
trust  so  as  to  secure  a  perfect  title  to  the 
purchasers  under  said  trust  deed;  and 
whereas  she  has  agreed  to  unite  in  said 
deed  upon  the  condition  that  said  Braxton 
Davis  shall  convey  to  a  trustee  for  the  ben- 
efit of  herself  and  her  children  by  her  mar- 
riage with  said  Davis,  other  lands  and 
personal  property  of  a  value  equivalent  to 
her  right  of  dower  in  the  whole  estate  of 
said  Braxton  Davis,"  &c.,  the  grantor 

592  conveyed  to  John  B.  Baldwin  *trustee, 
in  consideration  of  the  premises,  and 

in  order  to  carry  into  efl^ect  the  above  recited 
understanding  and  agreement,  two  tracts 
of  land,  one  being  the  tract  on  which  the 
said  Davis  resided,  containing  one  hundred 
and  ten  acres,  and  the  other,  known  as  the 
Porterfield  tract,  containing  three  hundred 
and  eleven  acres,  together  with  all  his 
household  and  kitchen  furniture,  and  cer- 
tain other  personal   estate   therein   named. 


**upon  the  following  trust,  viz:  that  he 
shall  allow  said  Agnes  M.  Pavis  to  occupy 
and  reside  on  said  farms  for  and  during  her 
coverture,  free  from  the  debts  or  contracts 
of  her  husband;  and  in  the  event  of  the 
death  of  her  husband,  that  he  will  convey 
said  lands  to  said  Agnes  M.  Davis  to  hold 
it  during  her  natural  life,  with  remainder 
to  the  children  of  said  Braxton  and  Agnes 
M.  Davis,  in  fee." 

The  creditors  were  no  parties  to  these 
deeds,  nor  is  it  pretended  that  they  were 
represented  by  the  trustees  in  the  first 
named  deed,  or  had  any  notice  of  it  until  it 
was  admitted  to  record. 

But  in  this  connection  may  be  noticed  the 
position  taken  by  the  learned  counsel  in  his 
petition  of  appeal,  and  urged  in  argument 
here.  Admitting  that  the  creditors  were 
not  present,  consenting  to  this  disposition 
of  his  property  by  Davis,  the  grantor,  and 
that  the  trustees  did  not  represent  them,  he 
insists  that  they  accepted  and  ratified  this 
arrangement  made  for  their  benefit,  b3' 
proving  their  respective  claims  before  the 
commissioner  appointed  by  the  trustees, 
under  the  provision  of  the  deed  before  re- 
ferred to,  and  that  having  thus  accepted 
the  provisions  of  the  deed  they  cannot  now 
claim  against  it.  It  is  sufiicient  to  remark, 
that  the  record  in  this  case  does  not  show 
that  any  commissioner  was  ever  appointed 
to  audit  their  claims,  though  it  is  as- 
serted by  the  counsel  for  the  appellant 
593  *that  the  fact  did  appear  in  the  court 
below ;  and  he  suggests  a  diminution 
of  the  record  if  this  court  should  agree  with 
him  in  considering  it  a  fact  of  sufficient 
importance.  On  the  other  hand,  the  coun- 
sel for  the  appellee  denies  that  the  plaintiffs 
in  this  suit  (there  seems  to  be  other  suits 
involving  the  same  questions  in  the  Circuit 
court)  ever  did  present  their  claims  before 
a  commissioner  appointed  by  the  trustees 
under  the  deed.  However  the  fact  may  be, 
the  court  will  not  hold  the  creditors  bound 
by  the  provisions  of  the  deed,  upon  the 
ground  that  they  were  accepted  and  ratified, 
simply  because  they  proved  their  respective 
claims  before  a  commissioner  appointed  by 
the  trustees.  If  they  did  thus  produce  and 
prove  their  debts,  it  was  before  the  large 
indebtedness  of  the  grantor  was  known, 
and  before  it  was  ascertained  what  was  the 
probable  value  of  the  estate,  real  and  per- 
sonal, which  he  had  dedicated  to  the  pay- 
ment of  his  debts  by  placing  it  in  the  hands 
of  trustees.  They  might  well  have  produced 
their  claims  before  the  commissioner,  under 
the  conviction  that  the  property  in  the 
hands  of  the  trustees  was  amply  sufficient 
to  pay  all  his  debts.  But  when  it  turns  out 
upon  the  actual  sale  of  the  property  con- 
veyed that  there  is  not  enough  in  the  hands 
of  the  trustees  by  many  thousand  dollars  to 
pay  the  debts  of  the  grantor,  surely  the 
creditors,  who  were  no  parties  to  the  deed, 
are  not  bound  by  it,  simply  because,  at  the 
invitation  of  the  trustees,  they  brought 
their  claims  before  a  commissioner  of  their 
appointment  to  be  audited.  This  cannot 
be  construed    into   a  purpose  on  their  part 
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to  claim  only  under  the  deed,  or  in  any 
manner  as  a  ratification  of  its  provisions. 
The  case,  unencumbered  by  this  preten- 
sion of  the  appellant,  presents  one  single 
question  as  to  whether  the  settlement 
made  upon  the  wife   is  excessive,  or, 

594  *rather  so  excessive,    that  a  court  of 
equity  will  set  it  aside  as  a  fraud  upon 

the  rights  of  the  creditors;  and,  if  so  set 
aside,  what  are  the  rights  of  the  wife  as 
against  the  creditors.  The  grantor  was  the 
owner  of  five  tracts  of  land,  and  a  supposed 
interest  in  a  sixth,  which  last  turned  out  to 
be  of  no  value. 

He  conveyed  three  of  these  tracts  to  trus- 
tees for  the  benefit  of  his  creditors,  to  wit : 
the  '*Turk  Place,"  containing  five  hundred 
acres,  the  Craig  tract,  containing  about 
five  hundred  acres,  and  the  Coiner  tract, 
containing  over  two  hundred  acres.  These 
three  tracts  are  estimated  by  the  commis- 
sioner (and  we  think  it  a  fair  estimate  upon 
the  evidence)  at  the  aggregate  sum  of 
$35,675. 

Two  tracts  of  land  were  settled  by  the 
g^ntor  upon  his  wife,  upon  consideration 
that  she  should  relinquish  her  right  of  dower 
in  the  whole.  These  were  the  Porterfield 
tract,  containing  three  hundred  and  eleven 
acres,  and  valued  by  the  commissioner  at 
$20,860,  and  the  Rader  tract,  containing  one 
hundred  and  ten  acres,  valued  by  the  com- 
missioner at  $7,471,  aggregating  $28,331, 
being  more  than  two-thirds  of  the  a'mount 
in  value  of  the  lands  conveyed  to  his  cred- 
itors. 

The  court  is  of  opinion  that  the  settle- 
ment of  this  amount  upon  the  wife  was 
grossly  in  excess  of  a  fair  and  just  compen- 
sation for  her  dower  rights  in  the  whole 
real  estate  of  her  husband,  and  that  there 
is  no  error  in  the  decree  of  the  Circuit  court 
in  so  declaring. 

But  the  court  is  further  of  opinion  that 
the  Circuit  court  ought  not  to  have  set  aside 
the  settlement  made  in  favor  of  Mrs.  Davis 
without  first  giving  to  her  the  election 
either  to  accept  a  reasonable  amount  in 
lieu  of  her  right  of  dower,  or  to  have  laid 
off  to  her  in  kind  in  the  land  not  sold  by 
the  trustees,  her  dower  in  the  whole  reil 
estate  of  her  husband. 

595  *Where  a  wife  is  induced   to  unite 
with  her  husband  in  conveying  away 

her  interest  in  his  real  estate  upon  condition 
that  certain  and  specific  property  shall  be 
settled  on  her  in  consideration  of  her  thus 
parting  with  her  rights,  if  such  settlement 
is  set  aside  and  annulled  she  has  the  right 
to  be  placed  in  the  same  position  and  re- 
stored to  the  same  rights  with  which  she 
was  invested  by  law  before  she  united  in 
the  deed  of  which  the  specific  settlement 
was  the  consideration ;  provided  this  can  be 
done  without  prejudice  to  the  rights  of 
creditors  or  purchasers. 

In  the  case  before  us  we  must  regard  the 
two  deeds  executed  and  recorded  on  the  same 
day,  as  one  and  the  same  transaction ;  and 
so  regarding  them,  it  is  apparent  that  it 
was  agreed  between  the  said  Braxton  Davis 
and  the  said  Agnes  M.    Davis  that  the  con- 


veyance for  her  benefit  of  the  Porterfield 
tract  and  the  Rader  tract  would  be  a  fair 
equivalent  for  her  right  of  dower  in  his 
whole  real  estate ;  and  that  she  united  in 
the  deed  to  the  trustees  upon  condition  that 
these  two  tracts  of  land  should  be  settled 
on  her.  This  was  the  consideration  upon 
which  she  parted  with  her  interest  in  the 
three  valuable  tracts  of  land  conveyed  by 
her  husband  for  the  benefit  of  his  creditors. 

One  of  the  tracts  settled  upon  her  was  the 
homestead,  which,  it  is  fair  to  presume^ 
had  in  her  eyes  peculiar  value.  The  pre- 
sumption is  she  would  never  have  united 
in  the  deed  but  for  this  speci^c  arrangement 
for  her.  At  any  rate,  this  was  the  specific 
consideration  upon  which  she  executed  the 
deed.  She  was  parting  with  valuable  in- 
terests. Her  husband  was  advanced  in 
years ;  she  was  young.  She  had  the  right 
of  dower  in  five  valuable  estates.  She  had 
the  right  to  demand  a  settlement  to  com- 
pensate her  for  the  relinquishment  of  her 

rights. 
5%  ^No  doubt  at  the  time  the  settlement 
was  made,  the  grantor  believed  that  the 
three  valuable  farms  and  the  large  personal 
estate  which  he  had  dedicated  to  the  pay- 
ment of  his  debts,  and  directed  his  trustees 
to  sell  for  that  purpose,  would  be  amply 
sufficient  to  satisfy  all  his  creditors.  But 
owing  to  the  depreciation  in  the  market 
value  of  the  land,  the  sales  will  not  meet 
the  debts  by  a  large  deficiency;  and  the 
court  below  was  compelled  to  declare  the  set- 
tlement on  Mrs.  Davis  excessive,  and  forced 
to  decree  to  her  what  was,  in  its  opinion,  a 
fair  settlement. 

We  are  of  opinion,  however,  that  Mrs. 
Davis,  under  the  circumstances  of  this  case, 
was  entitled  to  be  restored,  as  far  as  possi- 
ble, to  the  same  position  and  invested  with 
the  same  legal  rights  she  had  before  she 
united  in  the  deed  with  her  husband;  and 
the  husband  being  dead,  she  may,  if  she  so 
elects,  claim  her  right  to  dower  in  the  whole 
real  estate  of  her  husband ;  the  value  either 
to  be  commuted  in  money  or  laid  off  in  kind, 
in  the  lands  not  sold  by  the  trustees.  This 
can  be  done  without  prejudice  to  the  rights 
of  creditors  or  purchasers,  as  the  value  of 
her  dower  in  each  of  the  five  tracts  of  which 
her  husband  died  seized,  may  now  be  laid 
off  in  the  lands  still  unsold,  to  wit,  the 
Porterfield  and  Rader  tracts. 

The  court  is  therefore  of  opinion  that  the 
decree  of  the  Circuit  court  be  reversed,  and 
the  cause  be  remanded  to  said  Circuit  court 
to  be  proceeded  in  in  accordance  with  the 
principles  herein  declared. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  no  error  in  the  decree  of  the  said 
Circuit  court  in  declaring  the  settlement 
made  upon  the  appellant,  Mrs.  Agnes 
597  *Davis,  widow  oi  Braxton  Davis,  de- 
ceased, by  deed  bearing  date  May  22d, 
1866,  was  excessive,  **and  that  the  same  if 
uncorrected  would  operate  a  gross  fraud 
upon  the  large  numt>er  of  unpaid  creditors 
of  Braxton  Davis. '  *    But  the  court  is  further 
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of  opinion,  that  inasmuch  as  Mrs.  Davis 
united  in  the  deed  made  bj  her  husband  to 
Stuart  and  Baldwin,  trustees,  for  the  ben- 
efit of  his  creditors,  upon  condition  that 
the  **Porterfield"  and  *'Rader"  tracts  of 
land  should  be  settled  upon  her ;  and  as  this 
settlement  cannot  now  be  enforced,  because 
it  is  excessive,  the  said  Circuit  court  ought, 
instead  of  reforming  and  reducing  the 
amount  of  the  settlement  to  what  it  consid- 
ered a  fair  and  just  compensation  for  the 
relinquishment  of  her  contingent  right  of 
dower,  should  first  have  restored  Mrs.  Davis 
to  the  same  position  and  the  same  legal 
rights  which  she  had  before  she  united  in 
said  deed  with  her  husband,  and  should 
therefore  have  given  to  her  the  election, 
whether  she  would  accept  a  reasonable  set- 
tlement to  be  made  by  the  court  in  lieu  of 
the  settlement  made  by  her  husband,  or 
whether  she  would  elect  to  assert  now  her 
claim,  of  dower  in  all  the  real  estate  of  her 
husband,  he  being  now  dead,  and  there 
being  two  tracts  of  land  not  yet  sold  by  the 
trustees,  in  which  her  dower  in  kind  can 
now  be  laid  off  and  assigned  to  her.  It  is 
therefore  decreed  and  ordered,  that  the  de- 
cree of  the  said  Circuit  court  (except  so  far 
as  it  declares  that  the  said  settlement  is 
excessive,  in  which  respect  it  is  affirmed,) 
be  reversed  and  annulled,  and  that  the  ap- 
pellants recover  against  the  appellees,  the 
creditors  of  said  Braxton  Davis,  deceased, 
their  costs  by  them  expended  in  the  prose- 
cution of  their  appeal  aforesaid  here;  and 
that  the  cause  be  remanded  to  the  said  Cir- 
cuit court  with   instructions  to  give  to  the 

appellant,  Agues  M.  Davis,  the  option 
596      whether  she  will  ^accept  a  reasonable 

allowance  to  be  made  by  the  said  Cir- 
cuit court  in  lieu  of  the  settlement  made  by 
her  husband  for  her  by  the  deed  of  the  22d 
May  1866,  or  whether  she  will  now  assert 
her  claim  to  dower  in  the  whole  real  estate 
of  her  husband,  Braxton  Davis,  deceased ; 
and  if  she  claims  the  latter,  then  the  same 
shall  either  be  laid  off  to  her  in  kind  in 
the  **Porterfield*'  and  **Rader'»  tracts, 
which  remain  unsold,  which  said  dower 
ma3',  with  the  assent  of  the  creditors,  and, 
if  she  so  elect,  be  commuted  under  the  di- 
rection of  the  court  to  its  value  in  money. 
But  whether  her  dower  be  laid  off  in  kind, 
or  commuted  to  its  value  in  money,  such 
dower  shall  be  credited  by  the  amount  of 
personal  property  she  has  already  received. 
And  it  is  ordered  that  this  decree  be  entered 
on  the  order  book  here,  and  forthwith  certi- 
fied to  the  clerk,  where  the  cause  is  pending 
as  aforesaid,  who  shall  enter  the  same  on 
his  order  book,  and  certify  it  to  the  said 
Circuit  court  of  Augusta  county. 

Decree  reversed- 
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F.  Determinable  Estates. 

G.  Estates  in  Expectancy. 
H.  Equitable  Estates. 

L  Lands  Held  in  Trust  by  Husband. 

J.  Lands  Held  in   Another's  Name   to  Defraud 

Creditors. 
K.  Lands  Sold  before  Marriage  and   Conveyed 

Afterwards. 
L.  Mortgaged  Lands. 

1.  In  General. 

2.  Equity  of  Redemption. 

8.  Dower  in  Surplus   after   Paying  Mortgage 
Debt 

V.  Priority   between    Dower  and    Other  Incum- 
brances. 

A.  In  General. 

B.  Attachment  before  Suit  for  Dlvorce» 

C.  Contribution  ot  Dower  Interest  towards  Pay- 

ment of  Charges  on  Land. 

D.  Lien  of  Insurance  Company. 

E.  Mechanic's  Lien. 

F.  Purchase  Money  Mortgage. 

G.  Vendor's  Lien  for  Purchase  Money. 

VI.  How  Dower  Barred  or  Relinquished. 

A.  By  Divorce. 

B.  By  Desertion  or  Misconduct  of  Wife. 

C.  By  Antenuptial  Agreement 

D.  By  Postnuptial  Agreement 

E.  By  Partition  Sale  during  Coverture. 

F.  By  Statute  of  Limitations— West  Virginia. 

G.  By  Jointure. 

1.  InGeneraL 

2.  Election  of  Widow   to  Waive  Jointure  and 

Demand  Dower. 
8.  Conflict  of  Laws. 
H.  By  Wife's  Uniting  with  Husband  in  Deed  of 

Conveyance, 
I.  How  Dower  of  Insane  Wife  Barred  or  Relin- 
qt^shed. 

VII.  Assignment 

A.  Proceedings  for  Assignment 

1.  InGeneraL 

2.  Parties. 
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8.  Appointment    and   Proceedinsrs  of  Commis- 
sioners to  Make  Assi£mment 

4.  Assignment  before  Sale  of  Lands. 

5.  Commutation— Re-Estimate. 

6b  Objections   to   Assignment   First   Made   on 
Appeal. 

B.  Time  of  Valuation. 

C.  Gross  Sum  in  Lieu  of  Dower. 

D.  Actual  Admeasurement  or  Allotment 

E.  Damages  for  Detention. 

F.  Rents  and  Mesne  Profits. 

I.  DBPINITION. 

A.  At  Common  Law.— "Where  a  woman  marries  a 
man  seised  at  any  time  during-  the  coverture,  of  an 
estate  of  inheritance  such  as  that  the  issue  of  the 
marriage  may  by  possibility  inherit  it,  as  heir  to  the 
husband,  and  the  husband  dies,  the  wife  surviving- is 
entitled  to  one-third  for  her  life  as  tenant  in  dower,'' 
2  Min.  Inst  (4th  Ed.)  134:  1  Th.  Co.  Lit  569,  678. 

B.  By  Statute.- "A  widow  shall  be  endowed  of  one- 
third  of  all  the  real  estate  whereof  her  husband,  or 
any  other  to  his  use.  was,  at  any  time  durinsr  the 
coverture,  seised  of  an  estate  of  inheritance  (or  en- 
titled to  a  right  of  entry,  or  action  for  such  estate), 
unless  her  right  to  such  dower  shall  have  been  law- 
fully barred  or  relinquished."  Va.  Code  1887,  §S  2267, 
2268;  W.  Va.  Code  1899,  ch.  66.  SS  1,  2.  See  Chapman 
V.  Chapman,  92  Va.  587, 24  S.  E.  Rep.  225. 

"There  seems  to  be  no  other  difference  between 
the  common  law  and  this  statutory  dower,  than  that 
the  latter  does  not  require  seisin  even  in  law,  but  is 
content  with  a  risrht  of  action,  where  the  widow 
would  have  been  entitled  to  dower,  if  the  husband 
or  any  other  to  his  use,  had  recovered  possession." 
2  Min.  Inst  (4th  Ed.)  184, 135. 

II.   REQUISITES. 

A,  In  Oeneral.— "The  requisites  of  consummate 
dower  are  marriasre,  seisin  of  the  husband  durinsr 
coverture,  and  death  of  the  husband.  By  marriage 
and  seisin  of  the  husband  during-  coverture,  the  wife 
acquires  a  contingent  interest  which  is  called  incho- 
ate dower."  10  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  128. 
For  a  full  discussion  of  the  requisites  of  dower,  see 
2  Min.  Inst  (4th  Ed.)  126  et  teg. 

B.  5eifln  of  the  Hofband. 

I.  Mast  Be  Beneficial.— "In  the  present  state  of  our 
law,  the  right  to  dower  springs  from  the  substan- 
tial, not  the  formal  ownership  of  the  husband.  At 
common  law,  it  is  true,  the  leg-al  title  only  was 
regarded;  and  a  mere  legal  seisin,  without  any  ben- 
eficial ownership,  enabled  the  wife  to  recover  dower. 
Thus  the  wife  of  a  trustee  who  had  the  legal  estate 
in  fee.  and  the  wife  of  a  mortgasree  after  condition 
broken,  had  a  valid  title  to  dower.  'But  the  courts 
of  equity  corrected  this  injustice,  and  in  such  cases 
restrained  the  widow  and  punished  her  with  costs,  if 
she  attempted  to  recover  by  leg-al  proceedinsrs.  An- 
other consequence  of  the  disregard  by  the  courts  of 
common  law  of  any  but  lesral  rights,  was,  to  refuse 
dower  to  the  widow  In  trusts  and  other  equitable 
estates,  and  consequently  in  the  equity  of  redemption 
of  a  mortgage  In  fee.  This  narrowness,  instead  of 
being  redressed,  was  followed  by  the  courts  of 
equity,  and  still  prevails  in  the  English  Jurispru- 
dence. But  in  Virginia,  New  York,  and  other  states 
of  this  union,  it  is  corrected  by  legislative  enact- 
ments. Our  act  of  17®  [now  sec.  2429  of  the  Code  of 
1887]  g-ives  dower  in  equitable,  in  like  manner  as  in 
legal  estates :  and  in  this,  as  in  other  respects,  the 
rules  and  incidents  of  legal  estates  are  now  applied 


to  trust  and  mortg-affed  property.  The  equity  of 
redemption  of  a  mortg-asre  in  fee  descends  to  tlie  heirs 
of  the  mortg-asror;  and  thoug-h  the  widow  is  not 
entitled  to  dower  as  against  the  mortgrasree,  where 
the  mortffasre  was  executed  before  the  coverture, 
or  during  the  coverture  with  her  concurrence  in  the 
mode  prescribed  by  law:  yet  in  either  case  she  is 
entitled  to  dower  in  the  equity  of  redemption :  for 
of  that,  or,  what  is  the  same  thinff,  of  tbe  estate 
subject  to  the  mortgrag-e,  the  husband  is  to  be  consid- 
ered as  havinsT  died  seised.  Heth  v.  Cocke  and  Wife. 
1  Rand.  344;  Swaine  v.  Ferine,  5  Johns.  Cti.  R.  402; 
Hale  V.  James,  6  Johns.  Ch.  R.  958.  This  is  equally 
true  of  the  vendee's  right  of  redemption  in  regard 
to  the  vendor's  lien.  His  wife  is  dowable  of  that 
but  of  nothinff  more:  or.  what  is  in  effect  tbe  same, 
she  is  dowable  of  the  estate  purchased,  subject  to 
the  equitable  incumbrance  for  the  purchase  money. 
•  •  •  •  •  Thus  it  will  be  seen  that  there  is  no 
lonsrer  any  mafflc  in  the  word  seisin,  by  whicb  tbe 
shadow  may  be  made  the  substance,  or  tbe  sob- 
stance  the  shadow.  A  legal  title  in  tbe  hus- 
band is  nothiuff  as  regards  the  wife's  rigrht  of  dower, 
unless  accompanied  by  the  beneficial  ownership; 
and  the  beneficial  ownership  is  everything:,  though 
separated  from  the  legal  title."  Baij)wik,  J.,  in 
Wilson  V.  Davisson,  2  Rob.  40&-407.  Quoted  with 
approval  in  James  v.  Upton,  96  Va.  800,  81  S.  B.  Rep. 
266;  Waller  V.  Waller,  88Gratt  88. 

Where  a  purchaser  of  land  takes  possession,  and 
pays  part  of  the  price,  he  is  beneficially  seised  to  the 
extent  of  the  price  paid,  although  he  has  not  ac- 
quired the  lesral  title:  and  hence,  under  Va.  Code 
1887,  f  2429,  giving-  dower  in  equitable  estates,  his 
widow  is  entitled  to  dower,  subject  to  the  lien  for 
the  unpaid  purchase  money,  whether  he  died  pos- 
sessed  of  the  land,  or  had  alienated  it  during-  cover- 
ture without  her  concurrence.  James  v.  Upton.  96 
Va.  296,  81  S.  E.  Rep.  255. 

A.  and  B.  each  held  larsre  debts  asrainst  C.  secured 
by  a  deed  of  trust  upon  his  land.  Afterwards.  D. 
recovered  judgment  ag-ainst  C.  for  Sl,80a  B.  as- 
signed his  debt  to  A.  and  C.  was  adjudsred  a  bank- 
rupt C.'s  assignees  sold  the  equity  of  redemption 
in  said  land  to  A.,  who  soon  afterwards  assigned  all 
of  said  trust  debts  to  E.  D.  then  brougbtsult  to  sell 
said  land  to  pay  his  judffment  wherein  the  trust 
debts,  as  the  first  lien  thereon,  were  decreed  to  E, 
who  at  the  sale  of  the  land  under  said  decree  became 
the  purchaser  thereof;  and  A.  having-  died,  his 
widow  filed  her  petition  in  a  creditors'  suit  in  which 
said  land  was  decreed  to  be  sold  to  pay  the  debts  of 
E.,  claim inff  dower  therein.  Held,  that  A.  was  never 
seised,  at  law  or  in  equity,  of  any  estate  in  said 
land,  and  that  his  widow  is  not  entitled  to  dower 
therein.  Kanawha  Valley  Bank  v.  Wilson,  29  W.  Va. 
645,  2  S.  E.  Rep.  768. 

Seisin  Subject  to  5ale  before  narria8:e.— A  widow 
has  no  dower  in  lands  sold  by  her  husband  prior  to 
the  marriage,  althouffh  the  husband  may  have  died 
without  conveyiuff  title:  for,  while  he  bas  the  leeal 
title,  he  is  not  beneficially  seised  durinsr  the  cov- 
erture, as  asrainst  the  vendee.  Waller  v.  Waller.  S3 
Gratt  83;  2  Min.  Inst  (4th  Ed.)  147.  See  Chapman  v. 
Chapman,  92  Va.  537,  24  S.  E.  Rep.  225. 

5eisin  Subject  to  Deed  of  Trust—Wbere  a  husband 
dies  in  possession  of  land,  which  he  has  conveyed 
by  a  deed  of  trust  in  which  his  wife  did  not  join,  she 
is  entitled  to  dower  in  like  manner  as  if  the  deed 
had  not  been  made.  Tracey  v.  Shumate,  22  W.  Va. 
474;  Macaulay  v.  Dismal  Swamp  Land  Co..  2  Rob.  507. 

Seisin  nerely  in  Trust.— A  father,  desirous  ofpro- 
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vidlnff  for  his  dauffhter.  procured  H.  to  purchase 
land  in  his  own  name,  and  have  it  conveyed  to 
him,  to  be  held  by  him  at  a  reasonable  time,  and 
then  to  be  conveyed  directly  to  the  dauffhter.  The 
father  furnished  the  money  to  pay  for  the  land,  and 
the  dauirhter  entered  into  possession  of  the  same. 
The  father  died  shortly  thereafter  and  H.  sometime 
thereafter,  without  havinff  made  the  deed.  A  bill 
was  brouffht  asrainst  the  widow  and  Infant  heirs  of 
H.  to  compel  conveyance  to  the  dausrhter.  Held, 
that  the  widow  of  H.  is  not  entitled  to  dower  in  the 
land,  as  her  husband  held  the  bare  leral  title  with- 
out any  beneficial  interest  Hardman  v.  Orr,  5  W. 
Va.71. 

Seisin  in  Another's  Name  to  Defraud  Creditors.  — 
Where  land,  purchased  by  a  wife  and  deeded  to  her. 
Is  successfully  attacked  by  her  husband's  creditors 
as  being*  in  fraud  of  their  riffhts,  he  having-  paid  the 
purchase  money,  the  husband  has  no  seisin,  actual 
or  constructive  therein,  out  of  which  the  wife  is 
dowable  under  Va.  Ck>de  1887,  S  2907.  Grant  v.  Suttom 
<Va.),  22  S.  E.  Rep.  490.  See  Blow  v.  Maynard,  2 
Leigh  29. 

Seisin  5ab)ect  to  tAortgttge  or  Deed  of  Trust  for  Pur- 
chase rioney.— Here,  the  widow's  ricrht  to  dower  is 
only  'in  the  equity  of  redemption,  or  in  the  surplus 
after  the  satisfaction  of  the  debt  so  secured.  Heth 
V.  Cocke,  1  Rand.  844;  Gilliam  v.  Moore,  4  Leigh  80, 
24  Am.  Dec.  704;  Wheatley  v.  Calhoun.  12  Leigh  284, 
87  Am.  Dec.  664;  Daniel  v.  Leitch,  ISGratt  196;  Rob- 
inson V.  Shackle tt,  29  Gratt  99;  CofEman  v.  Cofhnan, 
79  V^.  504;  Hurst  v.  Dulaney,  87  Va.  444,  12  S.  E.  Rep. 
800;  Hunter  v.  Hunter,  10  W.  Va.  321;  George  v. 
Cooper,  18  W.  Va.  866;  Spencer  v.  Lee,  19  W.  Va.  179; 
Holden  v.  Boggess,  20  W.  Va.  62;  Reinhardt  v.  Rein- 
hardt,  21  W.  Va.  76;  Martin  v.  Smith,  25  W.  Va.  679, 
Roush  V.  Miller,  89  W.  Va.  688,  20  S.  E.  Rep.  668. 

a.  Must  Be  Immediate.— In  order  to  entitle  the 
wife  to  dower,  the  husband  must  have  immediate 
seisin  of  the  inheritance,  and  therefore  the  wife 
cannot  be  tenant  in  dower  of  a  reversion  or  a  re- 
mainder expectant  upon  an  estate  of  freeholder, 
unless  the  particular  estate  be  determined  or  ended 
during  the  coverture.  Blow  v.  Maynard,  2  Leigh  29; 
Cocke  V.  PhUips,  12  Leigh  248. 

3.  Duration  of  SeUln.— Where  the  husband,  during 
coverture,  purchases  land  and  receives  a  convey- 
ance for  the  same,  and  at  the  same  time  executes  a 
mortgage  to  the  vendor,  or  to  a  third  person  who 
advances  the  purchase  money,  to  secure  the  pay- 
ment of  such  purchase  money,  the  widow  is  not,  as 
against  the  mortgagee  or  his  assigns,  entitled  to 
dower,  although  she  did  not  Join  in  the  execution  of 
the  mortg-age;  but  she  is  dowable  of  any  surplus  re- 
maining after  the  satisfaction  of  such  mortgage, 
and  she  is  dowable  of  the  whole  land  purchased  as 
against  all  persons  except  the  mortgagee  and  those 
claiming  under  him.  Cowardin  v.  Anderson,  78  Va. 
88;  Hunter  v.  Hunter,  10  W.  Va.  821;  George  v. 
Cooper,  15  W.  Va.  666,  10  Am.  &  Eng.  Enc.  Law 
(2nd  Ed.)lS7. 

Same  Day  Heans  Same  Time.— '*The  real  question  in 
this  case  is  as  to  the  right  of  dower.  The  authori- 
ties cited  by  the  counsel  leave  no  doubt  that  where 
the  vendor  passes  the  title  to  the  vendee,  and  at  the 
same  time  takes  a  mortgage  or  deed  of  trust  for  the 
security  of  the  purchase  money,  in  which  the  wife 
of  the  vendee  does  not  Join,  she  will  nevertheless 
take  her  dower  in  the  estate  subject  to  the  trust  or 
mortg-age.  In  such  case,  the  husband  is  seized  but 
for  an  instant,  and  not  beneficially  for  his  own  use ; 
the  deed  of  conveyance,  and  the  mortgage  or  deed 


of  trust,  are  to  be  considered,  like  the  levy  of  a  fine, 
as  parts  of  the  same  transaction  and  of  the  same 
contract;  as  taking  effect  at  the  same  instant,  and  as 
constituting  but  one  act  If  both  contracts  were 
contained  in  the  same  instrument  there  could  be  no 
doubt ;  and  it  is  the  same  thing  though  they  are 
contained  in  different  instruments,  provided  they 
are  parts  of  the  same  contract,  and  make  together 
but  one  transaction.  That  they  are  parts  of  the 
same  transaction,  must  be  presumed  where  they  are 
executed  at  the  same  time  ;  and,  moreover,  as  they 
cannot  be  absolutely  isochronous,  as  there  must  be 
some  interval,  however  small,  the  court  ought  al- 
ways to  take  the  same  day  to  mean  the  same  time, 
unless  the  contrary  be  found.— unless  it  be  tound 
that  the  acts  were  separate,  distinct  and  independ- 
ent" Gilliam  V.  Moore,  4  Leigh  80.  24  Am.  Dec.  704, 
quoted  with  approval  in  Coffman  v.  jCoffman,  79  Va. 
604.  See  also,  Wilson  v.  Davisson.  2  Rob.  884  ;  Sum- 
mers v.  Dame.  81  Gratt  791;  Hurst  v.  Dulaney,  87  Va. 
444.  12  S.  E.  Rep.  800. 

Mortgage  Executed  Ten  flonths  after  Purchase- 
Two  persons  purchased  real  estate  Jointly,  one  of 
the  terms  of  purchase  being  that  on  receiving  a  con- 
veyance from  the  vendor  they  should,  at  the  same 
time,  execute  a  mortgage  of  the  property  to  secure 
the  purchase  money.  The  vendor  made  the  convey- 
ance to  the  purchasers,  but  owing  to  a  disagree- 
ment as  to  Its  provisions,  the  mortgage  was  not 
executed  till  ten  months  thereafter.  It  was  held 
that  the  rights  of  the  mortgagee  were  paramount  in 
equity  to  the  dower  rights  of  the  purchasers'  wives, 
and  that  upon  the  death  of  one  of  the  purchasers, 
his  widow  was  only  dowable  of  his  equity  of  redemp- 
tion in  the  land.  Wheatley  v.  Calhoun,  12  Leigh 
204.  87  Am.  Dec.  664. 

ill.  NATURE  AND  INCIDENTS. 
A.  Inchoate  Dower. 

I.  In  Oeneral.— During  the  life  of  the  husband,  the 
wife  has  no  estate  or  Interest  in  his  lands.  She  has 
a  mere  contingent  right  of  dower  which  may  be  the 
subject  of  a  conveyance  or  relinquishment  under 
the  stotute.  It  may  also  constitute  a  valuable  con- 
sideration for  a  postnuptial  settlement  because  it 
is  in  the  nature  of  a  contingent  lien  or  incumbrance 
upon  the  realty.  Beyond  this,  however,  it  is  not 
even  a  right  in  action.  Oorr  v.  Porter,  88  Gratt  278. 
See  in  this  connection.  Miller  v.  Crawford,  82  Gratt. 
277  ;  Blow  v.  Maynard,  2  Leigh  28.  But  the  contin- 
gent right  of  dower  In  real  estate,  in  which  her  hus. 
band  has  no  interest  is  her  separate  estate,  and  she 
may  dispose  of  the  same  by  her  sole  act  as  if  she 
were  unmarried.    Acts  1899-1900,  p.  34. 

A  contingent  right  of  dower  is  not  separate  estate 
under  chapter  108  of  the  Virginia  Code.  Land  v. 
Shipp,  98  Va.  — ,  80  S.  E.  Rep.  891,  6  Va.  Law  Reg.  168 
and  note. 

A  covenant  for  seisin,  or  of  the  right  to  convey, 
which  in  most  cases  is  its  equivalent  is  not  broken 
by  an  outstanding  inchoate  right  of  dower.  It  does 
not  affect  the  technical  seisin  of  the  grantee.  Build- 
ing. L.  &  W.  Co.  V.  Fray,  96  Va.  659,  82  S.  E.  Rep.  68,  4 
Va.  Law  Reg.  888. 

Within  the  Meaning  of  a  Covenant  against  Incum- 
brances.—Inchoate  dower  is  an  incumbrance  within 
the  meaning  of  a  covenant  against  incumbrances 
contained  in  a  conveyance.  Flcklin's  Adm'r  v. 
Rixey,  89  Va.  882,  17  S.  E.  Rep.  325,  37  Am.  St  Rep.  89L 

a.  Legislative  Control  over— Since  inchoate  dower 
is  not  a  vested  right  it  is  subject  absolutely  to  the 
control  of  the  legislature,  which  may  modify  or  de 
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stroy  it  at  will  without  exceeding  its  constitutional 
limits.    Thomburff  v.  Thombur^,  18  W.  Va.  522. 

3.  How  Present  Valne  Compnted.— Tbe  rule  for 
computinff  tlie  present  value  of  a  wife's  contingent 
rlffht  of  dower  is  to  ascertain  tbe  wife's  expectation 
of  life  and  tliat  of  the  Joint  lives  of  the  husband  and 
wife,  and  from  the  present  value  of  an  annuity,  paya- 
ble during  the  wife's  life,  deduct  the  present  value 
of  an  annuity  payable  during  their  joint  lives. 
Stray er  v.  Long,  86  Va.  567,  10  S.  £.  Rep.  574.  See  note 
on  this  case,  and  table  for  computing  present  value 
of  a  contingent  right  of  dower.  3  Va.  Law  Reg.  60-60. 

If  a  sum  secured  to  a  wife  in  consideration  of  a 
release  of  her  contingent  right  of  dower  be  set  aside 
as  excessive,  she  will  be  restored,  if  practicable,  to 
her  former  rights.  Runkle  v.  Runkle  (Nov.,  1900), 
87  S.  E.  Rep.  279,  6  Va.  Law  Reg.  618. 

B.  CofiMnnmate  l>ower. 

I.  Before  Aseignineiit. 

a.  Right  to  Occupy  Mwwion  House  and  Curtilage.— A 
husband  devised  his  real  estate  to  his  wife  for  her 
life,  and  at  her  death  to  his  son,  and  bequeathed  his 
personal  estate  to  be  divided  equally  among  his  eight 
children.  His  widow  renounced  the  provision  made 
for  her  by  the  will.  Held,  that  she  was  entitled  to 
occupy  the  real  estate  in  person  or  by  agent,  without 
rent,  till,  her  dower  was  assigned.  McReynolds  v. 
Counts,  9  Gratt  242.    See  Grayson  v.  Moncure,  1  Leigh 

449. 

The  heir  cannot  maintain  an  action  of  trespass  for 
a  trespass  committed  on  the  quarantine  lands  of  the 
widow  before  the  assignment  of  her  dower.  Latham 
V.  Latham,  8  Call  181. 

5uch  Possession  Not  AdversOi— Since  the  widow  is 
entitled  under  the  statute,  Va.  Code  1887.  S  2274,  to  hold 
the  mansion  house  and  curtilage  until  her  dower  is 
assigned,  her  possession  prior  to  the  assignment,  not 
being  adverse,  will  not  in  law  be  so  deemed,  and  the 
statute  of  limitations  will  not  begin  to  run,  until  such 
possession  ends,  or  she  publishes  her  claim  and  her 
possession  to  be  adverse  and  hostile  by  actual  and 
open  disseisin.  Hannon  v.  Hounihan,  86  Va.  429,  12 
S.  E.  Rep.  167.  See  also,  Hope  v.  N.  &  W.  R.  Co.,  79  Va. 
288 :  Ball  V.  Johnson,  8  Gratt  281. 

b.  No  RIglit  to  Otiier  Premises.— A  plaintiff  in  ejects 
ment  may  recover  against  a  widow  holding  posses- 
Hion  of  the  land  of  which  her  husband  died  seised, 
and  having  a  right  of  dower,  if  it  does  not  appear 
that  the  land  in  controversy  was  assigned  |ier  as  her 
dower,  or  as  a  part  thereof,  or  was  attached  to  the 
mansion  house  of  her  husband  at  the  time  of  his 
death.  Moore  v.  Gilliam,  5  Munf.  846 ;  Chapman  v. 
Armistead,  4  Munf.  882. 

c.  Rights  and  LiaMlltles  as  to  Taxes  and  Improve- 
ments.—A  widow  remained  in  the  mansion  house, 
having  with  her  her  infant  children,  whom  she  sup- 
ported, and  no  dower  was  assigned  to  her.  She  paid 
a  balance  of  the  purchase  money  due  for  the  prop- 
erty and  secured  by  the  vendor's  lien.  She  also  paid 
the  taxes,  and  expended  money  in  improvements. 
Held,  that,  as  against  creditors  of  her  husband,  she 
had  a  prior  lien  on  the  property  for  the  amount  paid 
for  taxes,  and  for  the  purchase  money  paid  by  her, 
less  the  sum  which  she,  as  dowress,  was  liable  to  pay  ; 
that  she  was  not  entitled  to  be  reimbursed  for  im- 
provements, and  that,  as  a  sale  was  necessary  before 
assignment  of  dower,  she  was  to  pay  rent  for  two- 
thirds  of  the  property  until  the  sale,  if  she  continued 
in  possession.    Simmons  v.  Lyles,  82  Gratt  752. 

a.  After  Assignment— Liability  for  Waste.— It  is  not 
waste  for  a  tenant  in  dower  of  coal  lands  to  take  coal 
to  any  extent  from  a  mine  already  opened,  or  to  sink 


new  shafts  Into  the  same  veins  of  coal ;  and  she  may 
penetrate  through  a  seam  already  opened,  and  dig 
into  a  new  seam  that  lies  under  the  first  Croach  v. 
Puryear,  i  Rand.  268. 

Nor  is  it  waste  for  a  tenant  in  dower  of  land  incapa- 
ble of  cultivation  to  cut  timber  therefrom*  where  the 
land  is  only  valuable  for  the  production  of  timber. 
Macaulay  v.  Dismal  Swamp  Land  Co..  2  Rob.  907. 

IV.  PROPERTY,   ESTATES   AND   INTERESTS  SUB- 

JECT TO  DOWER. 

A.  Mines  and  Quarries.— A  widow  is  dowable  of 
coal  lands,  but  only  such  as  were  opened  and  worked 
in  her  husband's  lifetime.  Crouch  v.  Puryear.  l 
Rand.  368. 

B.  Property  Annexed  to  Freehold.— As  title  to  dower 
is  consummated  by  the  death  of  the  husband,  when 
the  wife  is  endowed  she  is  in  from  his  death,  and. 
like  any  other  tenant  of  the  freehold,  takes  upon 
recovery  whatever  is  then  annexed  to  the  freehold, 
whether  it  be  so  by  folly,  mistake  or  otlierwiae. 
Engle  V.  Engle,  8  W.  Va.  246. 

C.  Slaves.- Where  a  widow  holding  slaves  in  right 
of  dower  marries  again,  the  slaves  belong  to  her 
second  husband  and  his  representatives  until  her 
death.    McCargo  v.  Calllcott  2  Munf.  501. 

D.  Unimproved  Lands.— A  widow  is  dowable  of 
lands  incapable  of  cultivation  and  only  valuable  for 
the  timber  thereon.  Macaulay  v.  Dismal  Swamp 
Land  Co.,  2  Rob.  507. 

B.  Partnership  Realty. 

I.  Virginia  Rule.- Real  estate  purchased  with  part- 
nership funds  for  partnership  purposes  is  so  far 
considered  as  personalty  that  the  widow  of  a  de- 
ceased partner  is  not  dowable  therein.  Deering  & 
Co.  V.  Kerf  oot  89  Va.  491,  16  S.  E.  Rep.  671 ;  Parrish 

V.  Parrish,  88  Va.  529,  14  S.  E.  Rep.  826;  Davis  v.  Chris- 
tian, 15  Gratt  11:  Pierce  v.  Trigg,  10  Leigh  406l  See 
article  on  "Dower  in  Partnership  Realty,**  4  Va.  Law 
Reg.  810  et  seq.  See  also,  Hancock  v.  Talley,  7  Va.  Law 
Reg.  24  (May  Number,  1901),  and  note. 

Two  persons  purchased  a  mill  and  200  acres  of 
land  for  the  purpose  of  carrying  on  the  business  of 
milling  in  partnership.  They  took  a  conveyance 
of  the  property  jointly  and  gave  their  joint  bonds 
for  the  purchase  money.  Held,  that  though  such 
bonds  were  paid  partly  out  of  partnership  fands. 
and  partly  by  one  partner  after  the  deatli  of  the 
other,  the  real  estate  was  not  partnership  property, 
but  each  partner  was  tenant  in  common  with  the 
other  of  an  undivided  moiety;  and  therefore  the 
widow  of  the  deceased  partner  is  dowable  of  his 
moiety.  Wheatley  v.  Calhoun,  18  Leigh  304,  87  Am. 
Dec.  664. 

a.  West  Virginia  Role.— In  West  Virginia,  it  seems. 
the  widow  of  a  deceased  partner  is  dowable.of  his 
interest  in  the  partnership  real  estate,  but  the  right 
does  not  attach  until  the  partnership  debts  are  paid. 
Martin  v.  Smith,  26  W.  Va.  679. 

P.  Determinable  Estates.— Where  a  devise  of  land 
is  defeasible  by  the  death  of  the  devisee  without 
lawful  issue  of  his  body,  and  the  devisee  so  dies,  bis 
widow  is  entitled  to  dower  in  the  land.  Medley  v. 
Medley,  27  Gratt  568;  Jones  v.  Hughes,  27  Gratt  560; 
Taliaferro  v.  Burwell,  4  Call  821;  Tomlinson  v. 
Nickell,  24  W.  Va.  148:  Nlckell  v.  Tomlinson,  27  W. 
Va.  697. 

O.  Estates  In  Expectancy.- Where  a  man  dies  enti- 
tled to  a  remainder  in  fee  of  real  estate,  expectant 
on  an  estate  of  freehold  therein,  his  widow  is  not 
entitled  to  dower  in  the  land,  when  the  remainder 
falls  in.     Cocke  v.  Philips,  12   Leigh  248.    Nor  is  a 
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widow  entitled  to  dower  in  a  reversion    of  lands. 
Blow  y.  Maynard,  2  Leiffh  29. 

H.  Bqultable  Estates.— Under  the  act  of  178K.  sriyinff 
a  widow  dower  in  trust  estates,  it  seems  that  she  is 
entitled  to  dower  in  an  equitable  estate  in  fee  sim- 
ple, contracted  by  verbal  agreement  to  be  conveyed 
to  her  late  husband,  provided  the  contract  be  proved 
to  be  such  as  would  authorize  a  court  of  equity  to 
decree  the  lesral  estate.  Rowton  v.  Rowton,  1  Hen. 
&  Munf .  91.  Prior  to  the  act  of  1785,  a  widow  was  not 
dowable  of  land  in  which  her  husband  owned  only  an 
equitable  estate.  Claiborne  v.  Henderson,  S  Hen.  & 
Munf.  322. 

C.  and  W.  purchased  land  to  be  divided  between 
them  by  a  designated  line,  W.  to  pay  the  whole 
purchase  money,  and  C.  to  pay  W.  his  part  at  a 
certain  time:  within  the  time,  C.  paid  W.  the  greater 
part  of  the  purchase  money  for  his  part  of  the  land : 
and  then,  also  within  the  time,  the  contract  between 
C.  and  W.  was  rescinded,  W.  agreeing  to  take  back 
C.'s  part  of  the  land,  upon  condition  that  C.  should 
have  credit  on  another  account,  for  the  money  he 
had  paid:  and  C  died,  never  having  been  in  posses- 
sion of  the  land.  Held,  that,  under  1  Rev.  Ck>de,  ch. 
99,  i  31,  as  the  contract  between  C.  and  W.  was  wholly 
executory,  and  was  rescinded  before  C.  had  com- 
pleted the  payment  of  the  purchase  money,  and  as 
he  had  never  had  legal  or  equitable  possession,  he 
had  no  such  equitable  estate  that  his  widow  was 
dowable  thereof.  Wheatley  v.  Calhoun,  12  Leigh 
264,  87  Am.  Dec.  654. 

Incompleto  Bquttable  Estate  of  HnsbMid.— A  husband 
who  enters  into  an  agreement  for  the  purchase  of 
land,  takes  possession  of  it,  and  pays  part  of  the 
purchase  price,  is  beneficially  seised  of  the  land  to 
the  extent  that  he  has  paid  the  purchase  price, 
although  he  has  not  acquired  the  legal  title;  and 
his  widow  is  entitled,  under  the  provision  of  Va. 
Code  1887,  S  2429,  to  dower  in  the  land,  subject  to  the 
lien  upon  It  for  the  unpaid  purchase  price,  whether 
he  died  possessed  of  the  land,  or  had  aliened  it 
during  the  coverture  without  her  concurrence  in 
the  mode  prescribed  by  law.  If  so  aliened,  however, 
the  widow's  right  to  dower  is  subject  to  the  provi- 
sions of  section  2278  of  the  Code  of  Virginia.  James  v. 
Upton,  96  Va,  296,  81  S.  £.  Rep.  255,  4  Va.  Law  Reg. 

I.  Lands  Held  In  Trust  by  Husband.— A  father, 
desirous  of  providing  for  his  daughter,  procured  H. 
to  purchase  land  in  his  own  name,  and  have  it  con- 
veyed to  him,  to  be  held  by  him  a  reasonable  time, 
and  then  to  be  conveyed  directly  to  the  daughter. 
The  father  furnished  the  money  to  pay  for  the  land, 
and  the  daughter  entered  into  possession  of  the 
same.  The  father  died  shortly  thereafter  and  H. 
sometime  thereafter,  without  having  made  the 
deed.  A  bill  was  brought  against  the  widow  and 
infant  heirs  of  H.  to  compel  conveyance  to  the 
daughter.  Held,  that  the  widow  of  H.  is  not  entitled 
to  dower  in  the  land,  as  her  husband  held  the  bare 
legal  title  without  any  beneficial  interest  Hard- 
man  V.  Orr,  5  W.  Va.  71. 

J.  Lands  Held  In  Another's  Name  to  Defraud  Credit- 
ors.—Where  land,  purchased  by  a  wife  and  deeded 
to  her,  is  successfully  attacked  by  her  husband's 
creditors  as  being  in  fraud  of  their  rights,  he  having 
paid  the  purchase  money,  the  husband  has  no  seisin, 
actual  or  constructive  therein,  out  of  which  the 
wife  is  dowable  under  Va.  Code  1887,  S  2267.  Grant 
V.  Sutton  (Va.),  22  S.  E.  Rep.  490.  See  Blow  v.  May- 
nard, 2  Leigh  29. 


K.    Lands    Sold    before    Marriage    and  Conveyed 

Afterwards.— The  widow  of  a  vendor  of  real  estate  Is 
not  entitled  to  dower  in  the  land  of  her  husband, 
where  it  appears  that  the  vendor  sold  the  land 
before  marriage,  put  the  vendee  in  possession  and 
received  a  part  of  the  purchase  money,  and  after 
the  marriage  conveyed  the  land  to  the  vendee  by  his 
sole  deed.  And  although  the  vendee  may  have  been 
in  default  in  the  payment  of  the  purchase  money 
during  the  coverture,  his  mere  default  would  not 
entitle  the  widow  to  dower  under  Va.  Code  1887,  f 
2268.  Chapman  v.  Chapman,  92  Va.  537,  24  S.  £.  Rep. 
226;  Waller  v.  Waller*  38  Oratt  83. 
L.  Mortgaged  Lands. 

I.  In  Oeneral.— G.  conveyed  land  to  M.,  who,  on  the 
same  day,  conveyed  the  same  land  to  trustees  to 
secure  the  purchase  money.  Held,  that  the  two  con- 
veyances should  be  considered  parts  of  the  same 
transaction,  that  the  seisin  of  M.  was  instantaneous 
and  transitory,  and  that  M.'s  widow  is  not  entitled  to 
dower  in  the  land.  OiUiam  v.  Moore,  4  Leigh  30,  24 
Am.  Dec.  704. 

Where  the  husband  and  wife,  grantees,  pay  only 
part  of  the  purchase  money,  and  such  payment  is 
applied  to  a  prior  deed  of  trust  on  the  land,  the  wife 
is  not  entitled  to  dower  therein.  Robinson  v.  Shack- 
lett,  29  Oratt.  99. 

In  1858  W.,  before  his  marriage,  sold  a  tract  of  land 
to  B.,  taking  a  deed  of  trust  to  secure  the  unpaid 
purchase  money.  B.  returned  north  during  the  war, 
and  in  his  absence  the  land  was  sold  by  the  trustee 
under  the  deed  of  trust  and  W.  purchased  it  for 
more  than  his  debt  He  then  married.  After  the 
war,  B.  returned  and  filed  a  bill  to  set  aside  the  sale, 
and  the  court  set  the  sale  aside  and  decreed  that 
the  land  be  sold  to  pay  W.  the  purchase  money  due 
him.  Held,  that  the  sale  to  W.  having  been  decreed 
to  be  a  nullity,  his  widow  is  not  entitled  to  dower. 
Waller  v.  Waller,  33  Oratt.  88. 

A.  purchased  land  from  G.,  N.  advancing  the  pur- 
chase money.  To  secure  the  money  thus  advanced, 
A.  executed  a  deed  of  trust  upon  the  land  and  after- 
wards died.  Held,  that  A.'s  widow  is  not  entitled  to 
dower  in  the  land.    Spencer  v.  Lee,  19  W.  Va.  179. 

West  Virginia  Code  1868,  ch.  65,  %  8,  provides  that 
"where  land  is  bona  Jtde  sold  in  the  lifetime  of  a 
husband  to  satisfy  a  lien  or  incumbrance  thereon 
created  by  deed,  in  which  the  wife  has  united,  or  for 
the  purchase  money  thereof,  whether  she  has  united 
therein  or  not,  or  created  before  the  marriage,  or 
otherwise  paramount  to  the  claim  of  the  wife,  she 
shall  have  no  right  to  dower  in  said  land.  But  if  a 
surplus  of  the  proceeds  of  sale  remain  after  satisfy- 
ing the  said  lien  or  incumbrance  or  purchase  money, 
she  shall  be  entitled  to  dower  in  said  surplus:  and  a 
court  of  equity  havin^r  jurisdiction  of  the  case  may 
make  such  order,  as  may  seem  to  it  proper  to  secure 
her  right"  Held,  that  under  this  section,  the  wife, 
after  her  husband's  death,  may  enforce  her  dower 
right  in  the  land  itself,  although  there  has  been  a 
judicial  sale  thereof  to  satisfy  a  purchase  money 
lien,  and  the  surplus,  after  the  satisfaction  of  such 
lien,  has  been  paid  to  the  husband,  or  to  another 
judg-ment  lien  creditor,  against  whose  claim  that  of 
the  wife  is  paramount  Holden  v.  Boggess,  20  W. 
Va.  62. 

Where  a  purchaser  of  land  subject  to  a  mortgage 

applies  to  equity  for  relief  against  a  judgment  in 

ejectment  and  the  dower  interest  of  the  mortgagor's 

wife  has  been  relinquished  to  the  complainant  but 

I  not  to  the  mortgagee,  the  court  in  directing  the 
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sale  oos^ht  to  protect  the  complainants  riffht  to  snch 
dower  interest    Davison  v.  Waite,  2  Munf .  627. 

a.  Equity  of  Redemptlon.—Where  a  Husband  has 
mortsraffed  his  property  before  marriag-e,  the  only 
claim  bis  widow  has  therein  is  to  dower  in  the 
equity  of  redemption.  The  same  principle  applies 
to  mortfira^es  after  marriasre,  where  the  wife  unites 
in  the  mortcraffe.    Heth  v.  Cocke,  1  Rand.  344. 

Two  persons  purchased  real  estate  Jointly,  one  of 
the  terms  of  purchase  beinff  that  on  receivinff  a  con- 
veyance from  the  vendor  they  should,  at  the  same 
time,  execute  a  morttfasre  of  the  property  to  sfecure 
the  purchase  money.  The  vendor  made  the  con- 
veyance to  the  purchasers,  but,  owinsr  to  a  disaffree- 
ment  as  to  its  provisions,  the  mortffasre  was  not 
executed  till  ten  months  thereafter.  It  was  held 
that  the  rights  of  the  mortfirasree  were  paramount 
in  equity  to  the  dower  risrhts  of  the  purchasers' 
wives,  and  that,  upon  the  death  of  one  of  the  pur- 
chasers, his  widow  was  only  dowable  of  his  equity 
of  redemption  in  the  land.  Wheatley  v.  Calhoun.  12 
Leiffh  264,  87  Am.  Dec.  664. 

A  wife  has  an  inchoate  riffht  of  dower  in  the  equity 

of  redemption  only  in  land  of  the  husband  conveyed 

by  husband  and  wife  in  trust  to  secure  his  debt 

Land  v.  Shipp.  98  Va.  — ,  86  S.  E.  Rep.  891,  6  Va.  Law 

Reff.  168. 
3.  Dower  In  SurpluA  after  Paying  riortffage  Debt.— 

The  widow  is  entitled  to  dower  in  the  surplus  arising 
from  a  sale  of  her  husband's  land  under  a  deed  of 
trust  iriven  to  secure  the  purchase  money ;  but  the 
land  is  not  liable  in  the  hands  of  the  purchaser  for 
such  dower  interest  nor  is  the  purchaser  bound  to 
see  to  the  application  of  the  purchase  money.  Hurst 
V.  Dulaney.  87  Va.  444.  12  S.  E.  Rep.  800 ;  Coffman  v. 
Coffman,  79  Va.  604;  Robinson  v.  Shacklett  29  Oratt 
99;  Georsre  v.  Cooper,  16  W.  Va.  666. 

A  purchaser  of  a  tract  of  land  on  which  there  was 
a  deed  of  trust  to  secure  a  debt  retained  the  amount 
of  the  debt  out  of  the  purchase  money  for  the  pur- 
pose of  t^ayinff  it,  but  died  owing  a  much  greater 
amount  than  could  be  paid  out  of  his  personal  estate. 
Held,  that  the  widow  may  institute  a  suit  in  equity 
to  have  the  land  sold  and  the  debt  paid,  and  to  have 
her  dower  out  of  the  residue  of  the  purchase  money. 
Daniel  v.  Leitch,  18  Gratt  196. 

A  widow  is  entitled  to  dower  out  of  the  surplus 
remainiuff  after  the  payment  of  a  purchase  money 
mortgaffe.  George  v.  Cooper,  15  W.  Va.  666.  A  mar- 
ried woman  who  has  relinquished  her  dower  may 
redeem  a  mortgag'e,  and  thus  prevent  a  disastrous 
foreclosure  and  sale  of  the  property  including  her 
dower  Interest    Gatewood  v.  Gatewood.  75  Va.  407. 

V.  PRIORITY  BBTWBBN  DOWBR  AND  OTHER 
INCUMBRANCES. 

A.  In  Oeneral.— "A  wife's  right  of  dower  is  an  em- 
anation from  the  ownership  of  her  husband,  and 
subject  to  all  its  qualifications;  though  not  to  his 
alienations  or  incumbrances  during- the  coverture, 
without  her  consent  declared  in  the  mode  pre- 
scribed by  law.  Her  right  is  dependent  upon  his.  as 
existing  at  the  inception  of  the  coverture,  or  as  ac- 
quired by  him  during  its  continuance.  If  he  mort- 
gag'e his  land  before  marriag-e,  her  claim  to  dower 
is  subordinate  to  the  mortgage,  and.  if  that  be  fore- 
closed, is  completely  divested.  So  if  she  unite,  with 
the  requisite  solemnity,  in  his  mortgage  made  after 
the  marrlasre,  the  effect  of  a  foreclosure  is  the  same. 
If.  during  the  coverture,  he  purchased  mortg-ag-ed 
land,  her  title,  like  this,  is  subject  to  the  incum- 
brance, and  the  foreclosure  of  it  destroys  both. 


The  result  is  the  same  where  an  Incumbrance  i» 
created  by  the  very  act  of  purchasing:  for  if  the 
purchase  money  be  unpaid  and  not  secured,  an  eq- 
uitable mortffag-e  is  embodied  in  the  transaction 
itself,  and  If  that  be  foreclosed  by  a  sale  of  the  prop- 
erty under  the  decree  of  a  court  of  equity,  the  wife's 
rlffht  of  dower  is  completely  extinguished."  Bald- 
win, J.,  in  Wilson  v.  Davlsson,  2  Rob.  406. 

The  right  of  dower,  provided  by  law  in  behalf  of 
a  widow,  is  paramount  to  all  conveyances,  incum- 
brances, contracts,  debts  or  liabilities  of  the  bus- 
band  executed  or  incurred  by  him  during*  the 
coverture.  Hiffginbotham  v.  Comwell,  8  Gratt.  8S, 
56  Am.  Dec.  180. 

A  wife's  riffht  of  dower,  whether  inchoate  or  con- 
summate, is  an  exisUnfir  lien,  and  a  coven  an  tacrainst 
incumbrances  is  broken  by  its  existence.  This  lien 
is  inferior  to  all  liens  which  attached  prior  to  the 
marriaffe,  but  superior  to  those  acquired  thereafter 
without  her  consent  Ficklin  v.  Rixey,  80  Va.  83S. 
17  S.  E.  Rep.  825.  37  Am.  St  Rep.  891. 

B.  Attachment  before  Salt  for  Divorce.— An  attach- 
ment affainst  the  effects  of  the  husband  as  an 
absconding  debtor,  levied  before  the  institution  of 
a  suit  by  the  wife  for  a  divorce,  entitles  the  attach- 
ing creditor  to  be  satisfied  out  of  the  attached 
effects,  in  preference  to  the  claim  of  the  wife.  Jen- 
nings  V.  Montague,  2  Gratt  860. 

C.  Contribution  of  Dower  Interest  towards  Pmymaeat 
of  Chargos  on  Land.— Where  the  owner  of  land 
charged  with  a  leg-acy  dies  leavlnff  a  widow,  she  U 
not  entitled  to  have  the  heirs'  shares  subjected  to 
its  payment,  but  her  dower  interest  is  chargeable 
with  a  sum  equivalent  to  the  annual  intereston  one- 
third  of  the  debt,  at  compound  interest  for  the 
probable  period  of  her  life,  ascertained  from  the 
tables  of  mortality.  Harper  v.  Vauffhan,  87  Va  496, 
12  S.  £.  Rep.  785. 

D.  Lten  of  Insurance  Company.— Where  a  husband 
insures  property  in  the  Mutual  Assurance  Society 
and  dies  seised,  his  widow  takes  her  dower  interest 
subject  to  the  lien  of  the  society.  Shirley  v.  Mutual 
Assurance  Society,  8  Rob.  706. 

B.  Mechanic's  Lien.— A  mechanic's  lien  does  not 
override  the  dower  interest  of  the  wife,  but  where 
she  has  Joined  in  a  deed  of  trust  to  secure  the 
buildiuff  fund  company,  the  property  should  be  sold 
out  and  out  and  first  applied  to  the  debt  due  the 
company.  But  she  has  a  contingent  dower  interest 
in  the  equity  of  redemption  and,  beinff  a  party  to 
the  suit  in  which  the  property  is  sold  and  therefore 
bound  by  the  decree  in  the  cause,  the  court  should 
make  a  proper  provision  to  compensate  that  interest 
out  of  the  surplus  proceeds  of  sale,  if  any.  before 
any  part  of  it  is  paid  over  to  the  assignee  of  tbe 
building  contract  laesre  v.  Bossieux,  16  Gratt  81 
76  Am.  Dec.  189. 

P.  Purchase  iloney  Mortgage.— Where  it  was  stip- 
ulated in  a  contract  to  sell  land  that  the  vendee 
should  execute  a  purchase  money  mortg'asre  to  the 
vendor,  but  such  mortg^ag'e  was  not  executed  antil 
ten  months  after  the  delivery  of  the  conveyance, 
the  dower  of  the  vendee's  widow  is  subject  to  such 
mortg'affe.  Wheatley  v.  Calhoun,  IS  Leigrh  204.  37 
Am.  Dec.  664. 

Where  land  is  conveyed  upon  condition  that  tbe 
grantee  shall  pay  the  ffrantor's  debts,  and,  by  deed 
executed  later  on  the  same  day,  the  grantee  con- 
veys the  land  to  secure  money  loaned  him  to  pay 
such  debts,  the  grantee's  widow  is  not  entitled  to 
dower  in  the  land  until  said  debts  are  paid,  thoo^li 
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she  did  not  Join  in  the  trust  deed.    Coffman  v.  Coff- 
man,  79  Va.  604. 

A  conye3'ance  of  land  to  a  husband,  who,  as  a  part 
of  the  same  transaction,  executes  a  deed  of  trust  to 
secure  the  unpaid  purchase  money,  does  not  srive 
the  husband  such  a  seisin  of  the  land  as  will  entitle 
his  wife  to  dower,  as  aarainst  thefirranteein  the  deed 
of  trust:  and  the  fact  that  the  latter  is  an  assignee 
of  the  vendor  of  the  land  does  not  affect  the  princi- 
ple.   Hurst  V.  Dulaney,  87  Va.  444. 12  S.  £.  Rep.  800. 

A  widow's  dower  in  lands  is  subject  to  a  mortflrasre 
thereon  for  the  purchase  money.  Hunter  \r.  Hunter, 
10  W.  Va.  881. 

Where  land  is  conveyed  to  a  party,  who,  at  the 
same  time  by  deed  of  even  date,  conveys  the  same 
to  a  trustee  to  secure  the  unpaid  purchase  money, 
the  two  deeds  will  be  regarded  as  parts  of  the  same 
transaction,  and  the  seisin  of  the  grantee  in  the 
first  deed  will  be  held  to  be  instantaneous  and 
transitory,  and  his  widow  will  not  be  entitled  to 
dower  in  the  land  against  the  vendor,  thouffh  she 
did  not  Join  in  the  deed  of  trust,  but  she  will  be 
entitled  to  dower  in  the  surplus  after  the  payment 
of  the  purchase  money  so  secured.  Oeor^e  v. 
Cooper,  16  W.  Va.  «». 

A  husband  conveyed  real  estate  to  a  trustee  to 
secure  the  payment  of  a  debt,  and  the  wife  united 
in  the  conveyance.  After  his  death,  a  creditor's  bill 
was  filed  to  subject  his  real  estate  to  the  payment  of 
his  debts,  and  the  said  trust  property  was  sold  under 
a  decree  in  said  suit  HeUL,  that  the  widow  is  not 
entitled  to  dower  in  the  property  so  conveyed,  or  in 
the  proceeds  thereof,  unless  there  is  a  surplus  after 
the  payment  of  said  trust  debt  and  such  costs  as 
are  properly  chargeable  to  the  fund  arising  from 
the  sale  of  the  property  so  conveyed.  Reinhardt  v. 
Reinhardt,  21  W.  Va.  70. 

Where  a  conveyance  of  the  legal  title  is  made  to  a 
purchaser  in  order  that  he  may,  by  deed  of  trust 
made  at  the  same  time,  pass  the  title  to  the  trustee 
in  the  trust  deed  to  secure  the  payment  of  such  pur- 
chase money  to  the  cettui  oue  trust  who  has  paid  it 
for  him,  the  two  deeds  are  to  be  treated  as  parts  of 
the  same  transaction,  made  to  retain  on  the  face 
thereof  a  lien  on  the  land  for  such  unpaid  purchase 
money,  and  the  right  of  dower  of  the  widow  of  the 
purchaser  is  subordinate  to  the  lien  of  the  deed  of 
trust  Roush  v.  Miller.  80  W.  Va.  688.  20  S.  £.  Rep. 
008. 

Vendor's  Lien  for  Pnrchaje  Money.— A  widow  is  not 
entitled  to  dower  in  lands  subject  to  a  vendor's  lien, 
except  as  to  the  residue  after  the  satisfaction  of 
such  lien.  Martin  v.  Smith,  85  W.  Va.  570.  Prior  to 
the  statute,  Va.  Code  1840,  p.  474,  $  8;  Va.  Code  1887,  S 
2200,  a  vendor  of  land  conveyed  the  same  to  the 
vendee  In  fee  simple  and  received  a  part  of  the  pur- 
chase money,  taking  no  security  for  the  residue. 
On  a  bill  against  the  vendee  to  enforce  the  implied 
equitable  lien  of  the  vendor,  a  sale  was  made  of  the 
land,  and  the  proceeds  were  more  than  sufficient  to 
satisfy  the  vendor's  claim.  Judgment  creditors  of 
the  vendee  claimed  the  surplus,  and  with  his  con- 
sent a  decree  was  entered  accordingly.  After  the 
vendee's  death,  his  widow  claimed  dower  in  the 
land.  Held,  that  she  was  not  entitled  to  dower  in 
such  land.    Wilson  v.  Davisson,  2  Rob.  884. 

If  land  be  conveyed  to  a  husband  who,  as  a  part 
of  the  same  transaction,  reconveys  it  to  a  trustee 
to  secure  only  two-thirds  of  the  purchase  money, 
although  none  of  the  purchase  money  is  paid,  and  he 
subsequently  sells  the  land  to  his  grantor  for  the 
amount  agreed  to  be  paid  by  him  and  conveys  the 


same  to  his  grantor  by  a  deed  from  himself  and  wife 
which  is  lost  before  being  admitted  to  record,  his 
widow  has  no  claim  on  the  land,  whatever  may  be 
her  claim  on  the  one-third  of  the  purchase  price  for 
which  no  lien  was  reserved.  Building,  L.  &  W.  Co. 
V.  Fray,  06  Va.  560,  88  S.  £.  Rep.  58,  4  Va.  Law  Reg. 


5ult  by  Vendor— Parties.— Where  a  vendor  of  land 
who  has  retained  the  title  flies  a  bill  against  the 
widow  and  infant  children  of  the  vendee  for  a  sale 
of  the  land  to  satisfy  his  debt  and  the  widow  an- 
swers claiming  dower  in  the  land  subject  to  the  vend- 
or's lien.  Judgment  creditors  of  the  vendee  may 
make  themselves  parties  to  the  cause  and  have  the 
land,  subject  to  the  vendor's  lien  and  the  widow's 
dower,  applied  to  the  payment  of  their  debts.  Sim- 
mons V.  Lyles,  87  Qratt  928. 

Lien  Lost  by  Taking  Security.— Where  the  vendee 
gives  a  bond  and  security  for  the  purchase  money 
for  land,  the  vendor's  lien  is  not  retained,  and  the 
vendee's  widow  is  entitled  to  dower  in  such  land. 
Blair  V.  Thompson,  11  Gratt  441. 

VI.  HOW  DOWBR  BARRBD  OR  RBLINQUI5HBD. 

A.  By  Divorce.— A  divorce  a  vinculo  matrimonU, 
although  for  a  supervenient  cause,  or  for  a  cause 
which,  while  it  existed  at  the  date  of  the  marriage, 
is  yet  by  statute  specially  declared  to  dissolve  the 
marriage  only  from  the  time  of  the  sentence,  oper- 
ates as  a  bar  to  dower  or  curtesy.  Porter  v.  Porter, 
87  Oratt  609;  Harris  v.  Harris,  81  Gratt  18:  Cralle 
V.  Cralle,  79  Va.  188.    See  2  Min.  Inst  (4th  Ed.)  187. 

A  divorce  a  tnenta  tt  thoro,  where  there  is  a  decree 
for  the  perpetual  separation  of  the  parties,  has  the 
same  effect  upon  the  rights  of  property  which  either 
party  may  acquire  after  the  decree  as  a  divorce  a 
vinculo  matrimonii  Mronia  have.  Va  Code  1887,  i  2964: 
Marshall  v.  Baynes,  88  Va.  1040,  14  S.  E.  Rep.  078. 

Upon  decreeing  the  dissolution  of  a  marriage, 
whether  from  the  bond  of  matrimony  or  from  bed 
aud  board,  the  court  may  make  sucb  further  decree 
as  it  may  deem  expedient  in  regard  to  the  estate, 
etc.,  of  the  parties.  Va.  Code  1887,  i  8268.  See  Cralle 
V.  Cralle,  84  Va.  196,  6  S.  £.  Rep.  12;  Cralle  v.  Cralle, 
79  Va.  182;  Francis  v.  Francis,  81  Gratt  288;  Harris 
V.  Harris,  31  Gratt  18;  Porter  v.  Porter,  27  Gratt 
600:  Carr  v.  Carr,  28  Gratt  168;  Bailey  v.  Bailey,  21 
Gratt  43. 

B.  By  Deaertlon  or  Misconduct  of  Wife.— The  pro- 
vision of  W.  Va.  Code  of  1868,  ch.  65,  $7,  declaring  that 
"if  a  wife  voluntarily  leave  her  husband  without  such 
cause,  as  would  entitle  her  to  a  divorce  from  the  bond 
of  matrimony,  or  from  bed  and  board,  and  without 
such  cause  and  of  her  own  free  will  be  living  separate 
and  apart  from  him  at  the  time  of  his  death,  she  shall 
be  debarred  of  her  dower  and  inheritance,"  is  not 
restricted,  but  embraces  the  case  of  a  widow,  who, 
nine  years  before  the  passage  of  such  act,  had  left 
her  husband  without  such  cause  as  is  specified  in  the 
act  and  which  leaving  or  desertion  continued  for 
two  years  after  the  passage  of  the  act  until  his  death. 
Thomburg  v.  Thomburg,  18  W.  Va.  522.  For  a  simi- 
lar provision  in  Virginia,  see  Va.  Code  1887,  S  2273. 

C.  By  Antenuptial  Agreement.- By  an  agreement  in 
contemplation  of  marriage,  the  intended  husband 
bound  his  estate  to  pay  the  intended  wife  certain 
sums  of  money  if  she  survived  him,  which  were  to  be 
in  full  compensation  for  her  dower.  Held,  that  this 
agreement  barred  her  of  her  dower  in  her  husband's 
real  estate.  Findley  v.  Findley.  11  Gratt  484.  See 
McReynolds  v.  Counts,  0  Gratt  242;  Burdine  v. 
Burdine  (September,  1900),  SOS.  E.  Rep.  998,  6  Va. 
Law  Reg.  880, 
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By  an  antenuptial  contract,  tbe  wife  agreed  tliat 
sbe  would  relinquish  all  riflrht  title  or  interest  in  lier 
prospective  husband's  estate  ;  that  she  would  never 
claim  at  law,  or  otherwise,  any  part  of  his  property 
by  reason  of  the  marriasre  ;  that  she  would  never  in 
the  future  acquire  any  property  of  her  prospective 
husband  further  than  he  misrht  convey  to  her  by 
deed  or  will ;  and  that  he  should  at  all  times  during 
his  life  have  the  riffht  to  convey  any  part  of  his  real 
estate  without  her  consent  ffdd,  that  this  contract 
was  no  bar  to  her  riffht  of  dower.  Hinkle  v.  Hinkle, 
84  W.  Va.  142,  11  S.  £.  Rep.  908. 

D.  By  Postnuptial  Aa:reenent.--The  dower  interest 
of  the  wife  constitutes  a  valuable  consideration 
which  will  support  a  postnuptial  settlement :  and 
such  settlement,  made  in  consideration  of  the  sur- 
render of  such  dower  interest,  may  be  supported 
asrainst  the  claims  of  creditors.  Nor  will  the  fact 
that  such  settlement  was  fraudulently  made  affect 
this,  because  it  would  be  a  sufBcient  answer  to  the 
charffe  of  fraud  on  the  part  of  the  husband  and  wife 
in  executiuff  the  deed  of  settlement  to  say  that  if 
there  was  fraud,  and  she  participated  in  it.  still  it 
will  not  be  imputed  to  her  by  reason  of  her  coverture. 
Strayer  v.  Lonff,  86  Va.  5^,  10  S.  £.  Rep.  574  ;  William 
&  Mary  Golleffe  v.  Powell.  12  Gratt  872 :  Blanton  v. 
Taylor,  Gilmer  200 ;  Taylor  v.  Moore,  2  Rand.  568 ; 
Harvey  v.  Alexander,  l  Rand.  210,  10  Am.  Dec.  610. 
See  also,  Harrison  v.  Carroll,  U  Leiffh  476. 

Where  a  wife  relinquishes  her  riffht  of  dower  in 
certain  land  belonginff  to  her  husband  in  considera- 
tion of  his  conveying  other  property  to  her,  the  value 
of  such  dower,  where  the  latter  conveyance  Is  held 
invalid,  should  be  saved  to  her  in  opposition  to  the 
claims  of  her  husband's  creditors.  Quarles  v.  Lacy, 
4  Munf.  251. 

Where  an  insolvent  husband,  in  consideration  of 
the  relinquishment  by  his  wife  of  her  inchoate  risrht 
of  dower,  settles  on  her  certain  property,  such  settle- 
ment will  not  be  disturbed  in  behalf  of  creditors, 
unless  it  appears  to  be  grossly  excessive  ;  and  then, 
only  as  to  the  excess.  Burwell  v.  Lumsden,  24  Gratt 
443, 18  Am.  Rep.  648. 

Where  a  wife  was  Induced  to  unite  with  her  hus- 
band in  conve3^nfir  away  her  interest  in  his  real 
estate,  upon  condition  that  certain  property  be 
settled  upon  her  in  consideration  of  her  thus  part- 
inff  with  her  rights,  she  has  the  riffht  if  such  settle- 
ment is  set  aside  and  annulled,  to  be  placed  in  the 
same  position  and  restored  to  the  same  riffhts  with 
which  she  was  invested  by  law  before  she  united  in 
the  deed  of  which  the  specific  settlement  was  the 
consideration,  provided  this  can  be  done  without 
prejudice  to  the  risrhts  of  creditors  or  purchasers. 
Davis'  Widow  v.  Davis'  Creditors.  25  Gratt  687. 

Sale  of  Contingent  Dower  to  Husband.— If  a  husband 
purchase  his  wife's  continsrent  risrht  of  dower  In 
his  real  estate,  and  secures  the  purchase  price  alonir 
with  other  debts  by  a  deed  of  trust  on  his  real  estate, 
on  the  death  of  the  wife  intestate,  the  debt  secured 
to  her  becomes  extiuffuished,  as  the  husband  is  her 
sole  distributee,  and  the  deed  of  trust  stands  as  a 
security  for  the  other  creditors  secured.  The  hus- 
band cannot  assiffn  such  debt  to  another  person  to 
the  prejudice  of  the  other  creditors  secured.  Allen 
V.  Patrick.  07  Va.  521,  84  S.  E.  Rep.  451,  6  Va.  Law  Reg. 
528. 

Release  Directly  to  Husband.— The  conUnsrent  right 
of  dower  of  a  wife  in  her  husband's  lands  is  not  a 
separate  estate  within  the  meaninsr  of  chapter  108 
of  the  Code  of  1887,  and  the  wife  having  no  other 
estate  with  reference  to  which  she  might  contract  is 


not  bound  by  the  provisions  of  a  deed  of  separation, 
whereby  she  released  directly  to  her  husband  her 
dower  in  her  lands.  Land  v.  Shipp,  06  Va.  —  88  S. 
E.  Rep.  801.  6  Va.  Law  Reff.  15& 

E.  By  Partition  Sale  during  Coverture.- A  partition 
sale  durinff  coverture  of  land  held  by  a  woman's 
husband  in  common,  made  by  order  of  court  bars 
the  wife's  continsrent  right  of  dower  therein,  al- 
thoug'h  she  was  not  a  party  to  the  suit  Va  Code 
1887,  S  2564:  Lee  v.  Lindell,  22  Mo.  202,  64  Am.  Dec.  302: 
Weaver  v.  Greffsr,  6  Ohio  St  547,  67  Am.  Dec.  2o5: 
Washb.  on  Real  Property  (4th  Ed.)  101, 100. 

P.  By  SUtute  of  Limitations- West  Vlrelnia.-The 

statutory  bar  to  a  widow's  remedies  for  the  recov- 
ery of  her  dower  is  the  lapse  of  ten  years  from  tbe 
death  of  her  husband,  when  her  rig-ht  to  sue  ac- 
crues. Smith  V.  Wehrle,  41  W.  Va.  27a  28  S.  E.  Rep. 
712.  See  Mullan  v.  Carper,  87  W.  Va.  215,  16  S.  E. 
Rep.  527. 

0.  By  Jointure. 

1.  In  Oeneral.— Prior  to  the  act  of  1866  the  statute, 
Va.  Code  1860.  ch.  110,  i  4,  provided  that  "if  any  esuce, 
real  or  personal,  intended  to  be  in  lieu  of  dower, 
shall  be  conveyed  or  devised  for  the  Jointure  of  tbe 
wife,  such  conveyance  or  devise  shall  bar  her  dower 
of  the  real  estate  or  the  residue  thereof."  Tbis 
statute  was  construed  in  Hlirginbotham  v.  Corn- 
well,  8  Gratt  88,  56  Am.  Dec.  180,  where  it  was  held 
that  a  provision  for  the  wife,  to  bar  her  dower,  must 
not  only  have  been  so  intended,  but  that  such  intent 
must  appear  from  the  conveyance  or  devise,  either 
by  express  words  or  by  necessary  Implication.  See 
also,  Hlg-ffinbotham  v.  Com  well,  8  Gratt  88,  66  Am. 
Dec.  180;  Craiff  v.  Walthall,  14  Gratt  518;  Dixon  v. 
McCue,  14  Gratt  540;  Nelson  v.  Kownslar.  70  Va.  466: 
Doufiflas  V.  Fray,  1  W.  Va.  26;  Shuman  v.  Shuman,  9 
W.  Va.  50.  To  change  this  rule  of  construction  tbe 
amendatory  act  of  1866  was  passed,  which  amended 
the  statute  by  adding  thereto  these  words:  "And 
every  such  provision,  by  deed  or  wllL  shall  be  talen 
to  be  in  lieu  of  dower,  unless  the  contrary  Intention 
plainly  appears  in  such  deed  or  will,  or  in  some 
other  wrltinff  signed  by  the  party  makin«r  the  pro- 
vision." Acts  1865HS,  p.  166:  Va.  Code  1873,  ch.  104.  §4: 
Va.  Code  1887,  S  227a  See  BolUuff  v.  BolUnf .  88  Va. 
624,  14  S.  E.  Rep.  67. 

A  marriage  settlement  of  land  and  slaves  for  tbe 
wife's  Jointure*  "in  full  satisfaction  of  her  dower  or 
thirds  in  any  lands,  tenements,  and  bereditamenUs 
whereof  the  husband  should,  at  any  time  during  bis 
life  be  seised  of  any  estate  of  loheritance,"  is  no  bar 
to  her  riffht  of  dower  in  the  slaves,  though  made 
before  the  Act  of  1792,  declarinsr  slaves  to  be  personal 
property.    Ball  v.  Ball,  8  Munf.  270. 

By  a  marriage  settlement  the  wife,  at  the  deatb 
of  her  husband,  was  to  have  one-third  of  all  tbe 
negroes  whereof  the  husband  died  possessed  in  lien 
of  dower:  and  if  she  survived  and  had  no  child  by 
him,  she  was  to  have  all  the  neg'roes  which  came  by 
her  in  her  absolute  right  She  did  survive  and  bad 
no  child  by  him.  Held,  that  she  was  entitled  to  tbe 
dower  slaves  in  addition  to  her  own  before  the  mar- 
riage.   Heame  v.  Roane,  Wythe  00. 

A  husband,  during  the  coverture,  sold  and  con- 
veyed land  with  general  warranty,  but  his  wife  did 
not  Join  in  the  deed.  By  his  will  he  crave  his  whole 
estate,  real  and  personal,  to  his  wife  for  her  life, 
remainder  to  his  children.  It  was  held  that  she  was 
entitled  to  take  under  the  will,  and  also  to  have  ber 
dower  in  the  land  sold.  Hifglnbotham  v.  Comwell. 
8  Gratt  83,  56  Am.  Dec.  ISO. 
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Definition.— Jointure  at  common  law  consists  of  an 
estate  or  Interest  in  land  to  take  effect  in  possession 
or  profit  immediately  on  the  death  of  the  husband, 
in  satisfaction  of  dower,  and  it  must  so  appear  in  the 
deed.  It  is  an  absolute  bar  only  when  made  before 
marriasre.  If  made  after  marriage  it  only  puts  the 
wife  to  her  election  whether  to  accept  the  provision 
or  claim  dower.  The  only  difference  made  by  stat- 
ute in  Virsrinia  is  that  the  Jointure  may  be  of  per- 
sonal as  well  as  real  estate.  Land  v.  Shipp,  98  Va.  — , 
38  S.  E.  Rep.  891.  6  Va.  LawReff.  168. 

EcsentbOs  to  Bar  Dowor.— if,  after  the  husband's 
death,  the  widow  accepts  a  provision  made  for  her 
in  lieu  of  dower,  she  bars  herself  of  dower,  but  if 
she  has  received  the  provision  durluff  her  husband's 
lifetime  and  has  spent  or  wasted  it,  she  may  take 
her  dower  as  if  no  provision  had  been  made.  It  Is 
necessary,  in  order  to  estop  her,  that  she  should 
have  enjoyed  the  provision,  or  a  part  of  it  at  least, 
after  her  husband's  death.  Land  v.  Shipp,  96  Va. 
— ,  86  S.  E.  Rep.  891, 6  Va.  Law  Reff.  166. 

Intention  to  Create  Jolntaro— Wben  Parol  Evidence 
Admissible.— Under  the  11th  section  of  the  Act  of 
Assembly  relative  to  dower,  1  Rev.  Code.  p.  171,  any 
estate  conveyed  by  deed  or  will  for  a  wife's  Jointure 
in  lieu  of  dower,  thoug'h  not  so  expressed,  may  be 
averred  to  have  been  so  intended,  and  parol  or  other 
evidence  dehors  the  deed  or  will  is  admissible  as  to 
the  relative  situation  of  the  parties  and  circum. 
stances  of  the  testator  from  which  such  intention 
may  be  inferred.    Aknbler  v.  Norton,  4  Hen.  &  M.  83. 

The  Intention  of  the  testator  to  exclude  the  wife's 
dower  may  be  either  express  or  implied.  But  if  not 
expressed  in  the  will  then,  in  order  to  ascertain  the 
implied  intention,  it  is  not  only  proper  but  absolutely 
essential  that  the  situation' of  the  testator,  the  prop- 
erty owned  by  him,  and  the  surrounding  circum- 
stances likely  to  influence  him  in  the  disposition  of 
his  property  should  be  known.  Atkinson  v.  Sutton, 
28  W.  Va.  197. 

Real  or  Personal  Estate  flay  Constltnte  Jolntare.— 
Under  1  Rev.  Code  1819,  ch.  110,  $  4,  providing  that, 
"if  any  estate,  real  or  personal,  intended  to  be  In 
lieu  of  her  dower,  shall  be  conveyed  or  devised  for 
the  Jointure  of  the  wife,  such  conveyance  or  devise 
Mhall  bar  her  dower  of  the  real  estate,  or  the  residue 
thereof,"  either  real  or  personal  estate  alone  or 
both  combined  may  make  a  Jointure.  Craig*  v. 
Walthall,  14  Oratt  618.  See  also.  Land  v.  Shipp.  98 
Va.  — ,  86  S.  E.  Rep.  891,  6  Va.  Law  Reg.  168.  But  it 
was  held,  before  the  enactment  of  the  above  stat- 
ute, that  a  widow  could  not  be  barred  of  her  dower 
by  a  devise  of  an  estate  for  years,  and  that  a  pro- 
vision in  personal  estate  could  not  bar  her  dower 
in  real  estate.  Wiseley  v.  Flndlay.  8  Rand.  861,  16 
Am.  Dec.  712. 

Jolntare  Need  Not  Be  Exempt  from  Incnmbrances— 
LoM  of  Jointure.— It  is  not  essential  to  the  validity 
of  a  Jointure  that  it  should  be  exempt  from  any 
incumbrance;  the  widow,  if  evicted  of  her  Jointure, 
having  still  a  risrht  to  claim  her  dower.  Ambler  v. 
Norton,  4  Hen.  &  M.  28. 

Plea  of  Jointure  In  Bar  of  Dower— Necessary  Allenra- 
tions.— In  pleading  a  jointure  in  bar  of  dower,  it  is 
not  necessary  to  specify  the  name  of  the  county  in 
which  the.  Jointure  land  lies;  provided  the  locality 
and  identity  of  the  land  be  described  with  reasona- 
ble certainty.    Ambler  v.  Norton,  4  Hen.  &  M.  23. 

In  averrinff  a  Jointure  in  bar  of  dower,  the  failure 
to  state  in  the  plea  that  the  husband  "beinsr  seised 
in  fee  of  the  premises"  made  the  jointure,  is  not  a 
substantial  defect  and  is  not  sufficient  so  authorize 


the  reversal  of  a  Judgment  for  the  tenant,  the  de- 
fendant havinff  failed  to  assign  it  as  a  cause  of 
demurrer.    Ambler  v.  Norton,  4  Hen.  &  M.  28. 

Nor  is  it  necessary  in  such  plea  to  state  expressly 
that  the  Jointure  was  to  take  effect  in  possession 
immediately  on  the  death  of  the  husband,  or  that  it 
was  determinable  by  such  acts  only  as  would  forfeit 
the  dower  at  common  law,  it  beinsr  incumbent  on  the 
demandant  to  show  in  his  replication  that  any  inter- 
vening estate  existed,  or  that  the  Jointure  was  sub- 
ject to  any  condition  other  than  the  law  imposes  on 
a  dowress.    Ambler  v.  Norton,  4  Hen.  &  M.  28. 

Rights  of  Husband's  Creditors.— Where  a  life  estate 
in  lands,  given  to  a  widow  In  lieu  of  dower  is  of  less 
value  thah  her  dower  would  have  been,  it  is  not 
chargeable  with  any  of  the  debts  of  her  deceased 
husband.    Qaw  v.  Huffman,  12  Oratt  638. 

a.  Election  of  Widow  to  Waive  Jointure  and  Demand 
Dower.— Under  Va.  Code  1860,  no  question  of  election 
between  dower  4nd  a  provision  in  lieu  thereof 
arises,  unless  the  intention  to  bar  is  clear.  But 
tmder  Va.  Code  1878,  unless  the  intention  plainly 
appears  not  to  bar  dower,  the  election  must  be 
made  by  the  widow  between  dower  and  the  provi- 
sion as  prescribed  by  section  6  of  chapter  106.  Nelson 
V.  Kownslar,  79  Va.  468.    See  Va.  Code  1887,  §  8271. 

The  doctrine  of  election  is  founded  on  the  same 
reasons  and  governed  by  the  same  rules  when 
applied  to  a  widow  claiming  dower  as  to  any  other 
case.  One  entitled  to  a  benefit  under  an  instrument 
must  if  he  claims  that  benefit  abandon  every  right 
which,  if  asserted,  would  defeat,  even  partially,  the 
provisions  of  the  instrument  If  the  widow's  taking 
dower  would  interfere  with  any  of  the  provisions 
of  the  will,  she  must  elect  Rutherford  v.  Mayo,  76 
Va.  117;  Dixon  v.  McCue,  14  Oratt  640. 

Where  the  widow  renounces  the  will  of  her  hus- 
band, who  has  no  child  alive,  she  is  entitled  to  dower 
in  his  slaves  and  a  moiety  of  his  other  personal 
estate  In  absolute  property,  although  he  left  no 
grandchildren.    Bernard  v.  Hlpkins.  6  Call  101. 

Where  a  widow,  under  a  mistake  as  to  her  rights 
under  the  will  of  her  husband,  kept  possession  of 
the  land  for  five  years,  cultivated  it  and  took  a 
legacy  of  1600  to  aid  her  in  managing  the  farm,  it  was 
held  that  she  had  not  elected  to  take  under  the  will 
but  might  still  have  her  dower  assigned  to  her. 
Dixon  V.  McCue,  14  Oratt  640. 

BlecUon  by  Failure  to  Renounce  Husband's  Will.- 
Where  the  widow  does  not  renounce  her  husband's 
will  within  the  prescribed  period,  she  is  not  entitled 
to  dower  in  the  undevised  slaves.  Noel  v.  Oarnett 
4  Call  92. 

Where  a  widow  does  not  renounce  her  husband's 
will  within  one  year  after  his  death,  she  loses  her 
distributive  share  of  the  personal  estate  and  is 
confined  to  the  provisions  of  the  will;  but  is  entitled 
to  her  dower  in  the  lands.    Blunt  v.  Oee,  6  Call  481. 

A  testator  died  in  1862,  leaving  a  considerable  estate 
in  lands,  slaves,  c/ioses  in  action,  etc.  He  gave  to 
each  of  his  five  children  $1,000  in  money  or  land,  and 
to  the  widow  all  the  residue,  durante  viduUate,  or,  if 
she  married,  one-half  of  the  same.  She  did  not 
renounce  the  will,  but  held  the  property  under  the 
will  for  thirteen  years.  Held,  that  the  provision 
was  Intended  as  her  jointure  under  the  statute,  Va. 
Code  1860,  ch.  110.  S  4,  and  that  she  had  elected  to 
take  it  in  lieu  of  dower.  Rutherford  v.  Mayo,  76 
Va.  117. 

By  a  will  probated  in  1878,  a  testator  bequeathed 
^,000  in  bank  stocks  to  his  wife,  directing  that  the 
residue,  after  the  payment  of  his  debts,  should  go 
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to  bis  wife  and  children.  The  value  of  the  property 
was  so  much  depressed  by  tbe  financial  panic  of 
1873  tbat  tbe  assets  became  less  tban  tbe  debts  and 
tbe  bank  stock  wortbless.  Tbe  widow  never  re- 
nounced tbe  will  and  did  not  claim  dower  until  1877. 
Held,  tbat  tbe  widow  bavlnsr  declined  for  over  four 
years  to  renounce  tbe  will  and  claim  tbe  provisions 
made  for  ber  by  tbe  law.  and  bavlnsr  witb  full 
knowledge  of  tbe  facts  elected  to  accept  tbe  provi- 
sions made  for  ber  by  tbe  will  cannot  now— even 
tbouffb  sbe  bas  been  lawfully  deprived  of  ber 
Jointure— be  allowed  to  revoke  ber  election  and 
bave  dower,  especially  after  tbe  realty  bas  been 
sold  to  innocent  purcbasers  under  decrees  in  a  suit 
to  wbicb  sbe  was  a  party.  Cooper  v.  Cooper,  77  Va. 
198. 

3.  Conflict  of  Lawi.— Tbe  provisions  of  Va.  Code 
1887,  S  2270,  do  not  cbauffe  tbe  common-law  rule  tbat 
a  will  of  personalty  must  be  construed  accordinsr 
to  tbe  lex  domicilii  in  wbicb  it  was  made;  and  wbere 
one  domiciled  in  New  York  bequeatbed  personal 
property  to  bis  wife,  but  made  no  disposition  of 
real  estate  in  Virsrinia,  and  tbere  was  notbiuffin 
tbe  will  incompatible  witb  ber  claim  to  dower,  tbe 
testator's  intent  must  be  measured  by  tbe  common- 
law  rule  In  New  York,  to  tbe  effect  tbat  tbe  provi- 
sion would  not  be  in  lieu  of  dower  unless  a  different 
intent  was  expressed  in  words,  or  clearly  sbown  on 
tbe  face  of  tbe  will.  BoUinsr  v.  Bollinff,  88  Va.  584, 
14  S.  E.  Rep.  07. 

H.  By  Wife's  Uniting  with  Husband  In  Deed  of  Con- 
veyance.—At  common  law  a  wife  was  unable  to  unite 
witb  ber  busband  in  conveying-  land  so  as  to  relin- 
qulsb  ber  claim  to  dower.  But  tbe  statute,  by  its 
inberent  force,  obviates  tbe  leeral  unity  of  busband 
and  wife  in  tbe  cases  wbere  it  applies,  and  formerly 
did  away  witb  tbe  busband's  supposed  Influence  by 
a  privy  examination.  See  Va.  Code  1878,  cb.  117,  §  4. 
But  tbe  Code  of  1887  dispenses  witb  even  tbis  re- 
quirement. Va.  Code  1887,  §  2502.  Mr.  Minor,  in 
discussing-  tbe  principle  upon  wbicb  tbe  statute  is 
to  be  construed,  says  tbat  "it  is  an  exception  to  tbe 
common  law  and  so  must  be  construed  strictly.  A 
substantial  compliance  witb  it  is  sufficient,  but  no 
requirement  can  be  pretermitted,  wltbout  invali- 
dating tbe  transaction.  Tbus,  tbe  statute  until  1888 
applies  to  no  otber  transaction  tban  a  conveyance 
of  lands  or  cbattels;  not  to  a  power  of  attorney,  nor 
to  any  executory  contract  (Sbanks  v.  Lancaster,  5 
Oratt  111) :  tbe  busband  must  be  a  party  (Sexton  v. 
Pickering,  3  Rand.  468) ;  and  botb  be  and  bis  wife 
must  slffu  It  (Tod  v.  Baylor,  4  Lelfirb  498);  tbere 
must  appear  to  bave  been  a  privy  examination  of 
tbe  wife  (Healy  v.  Rowan,  5  Oratt  431) ;  and  an  ex- 
planation to  ber  of  tbe  conveyance  (Hairston  v. 
Randolpbs,  12  Leigb  446;  Harkins  v.  Forsytb,  11  Lelgb 
284):  nor  is  any  disability  obviated,  save  tbat  of 
coverture,  e.  g.,  not  Infancy  (Tbomas  v.  Gammel,  6 
Leigb  9).  But  some  important  statutory  cbanges 
in  tbese  requirements  bave  been  made  by  tbe  Code 
of  1887,  and  subsequent  statutes.  Tbus,  tbe  statute 
does  now  include  a  wife's  contract  to  convey 
and  power  of  attorney  (Acts  1880-90,  p.  198,  cb.  238), 
and  tbe  privy  examination  and  explanation  are 
dispensed  witb  (Va.  Code  1887,  %  2502).**  2  Min.  Inst 
(4tb  Ed.)  p.  174. 

Tbe  effect  of  a  wife's  uniting-  witb  ber  busband  in 
a  deed  is  not  to  vest  in  tbe  srantee  any  estate,  sep- 
arate and  distinct  from  tbat  of  tbe  busband,  but 
simply  torelinqulsb  a  continsrent  rigbt  in  tbe  nature 
of  an  incumbrance  upon  tbe  land  conveyed,  wbicb, 
if  not  so  conveyed,  would  attacb  and  be  consummate 


on  tbe  deatb  of  tbe  busband.    Corr  v.  Porter,  83 
Oratt  278;  Nlckell  v.  Tomllnson,  2T  W.  Va.  «7. 

Incboate  dower  is  not  a  vested  estate  or  property 
in  a  wife  until  tbe  deatb  of  ber  busband,  and  in  a 
suit  to  sell  tbe  busband's  land  in  bis  lifetime  to  pay 
liens  no  provision  need  be  made  out  of  tbe  proceeds 
to  meet  tbe  wife's  dower  wben  consummate.  <^orge 
V.  Hess  (W.  Va.),  87  S.  E.  Rep.  504. 

Wbere  it  does  not  appear  tbat  tbe  privy  examina- 
tion of  tbe  wife  was  taken  as  required  by  statute, 
sbe  is  entitled,  on  tbe  deatb  of  ber  busband.  to 
recover  ber  dower  in  tbe  real  estate  conveyed  by 
tbe  deed,  or  to  recover  Its  commuted  value  in 
money.  First  National  Bank  of  Harrisonburg  v. 
Paul,  76  Va.  504. 

Wbere  tbe  real  and  personal  property  of  an  intes- 
tate remained  undivided  between  bis  widow,  wbo 
was  also  bis  administratrix,  and  bis  only  dauf  bter. 
and,  in  view  of  tbe  daugbter's  approacbinsr  mar- 
riage, a  marrlasre  settlement  was  executed  convey- 
ing all  tbe  real  estate  by  metes  and  bounds  and  tbe 
personal  estate  by  description  to  trustees,  of  wbom 
tbe  motber  was  one,  it  was  b^ld  tbat  tbe  motber  did 
not  by  becominff  a  party  to  tbe  deed,  rellnquisb  ber 
rigbt  to  dower  in  tbe  land.  Wilcox  v.  Hubard.  4 
Munf.  346. 

Wbere  a  married  woman  bas  reg-ularly  united 
witb  ber  busband  in  a  deed,  sbe  is  not  entitled  to 
dower  in  tbe  land  conveyed,  tboug-b  tbe  considera- 
tion was  confederate  money.  Henderson  v.  Alder- 
son,  7  W.  Va.  217. 

Wbere  Conveyance  Induced  by  Threats.— Wbere  a 
widow  was  induced  to  sell  ber  dower  interest  In  the 
land  wbicb  was  ber  bome,  by  tbreats  tbat  ber  chil- 
dren's land  was  under  the  hammer  and  would  bave 
to  be  sold,  that  an  iron  furnace  would  be  put  up 
close  to  ber  house,  and  that  she  would  be  compelled 
to  raise  her  children  amid  such  surroundings,  the 
sale  was  set  aside  by  the  appellate  court  the  sale  of 
the  children's  land  beinsr set  aside  on  otber  grounds. 
Pelrce  v.  Orabam,  85  Va.  227.  7  S.  E.  Rep.  189. 

Where  Conveyance  Made  by  Infant  Wife.— A  deed 
made  by  an  Infant  feme  covert  in  which  sbe  relin- 
quishes her  right  of  dower  may  be  avoided  wben 
she  becomes  of  full  age  and  discovert.  Then,  being 
eui  juris,  she  may  ratify  it  expressly  or  impliedly, 
as  by  acceptiuff  a  compensation  allowed  by  a  decree 
to  which  sbe  or  ber  counsel  has  consented.  Dar- 
raugh  V.  Blackford,  84  Va.  609.  6  S.  E.  Rep.  542:  Wil- 
son V.  Branch,  77  Va.  65. 

Where  Conveyance  Not  Recorded.— An  unrecorded 
deed  from  husband  and  wife  conveying  his  land 
does  not  convey  tbe  wife's  conting-ent  rig-ht  of 
dower  in  the  land.  The  deed  must  be  admitted  to 
record  as  to  tbe  husband  as  well  as  to  tbe  wife  In 
order  to  accomplish  tbis  result  Va.  Code,  %  2503^ 
Building,  L.  &  W.  Co.  V.  Fray,  96  Va.  560, 32  S.  E.  Rep. 
58,  4  Va.  Law  Reff.  838. 

Where  Wife's  Name  Doe5  Not  Appear  In  Deed.— 
Though  a  deed  be  signed  and  sealed  by  a  married 
woman  and  ber  husband,  and  the  certiflcate  of  her 
acknowledgment  is  in  due  form,  yet  if  her  name 
does  not  appear  in  the  body  of  the  deed  as  one  of 
the  ffrantors  therein,  such  deed  is  Inoperative  to 
convey  any  interest  she  may  have  In  the  real  estate 
thereby  conveyed,  or  to  relinquish  ber  oonting-ent 
rig-ht  of  dower  in  the  lands  therein  named.  Laugh- 
lin  Bros.  &  Co.  v.  Fream,  14  W.  Va.  822. 

Where  Conveyance  Set  Aside  as  Praudalent.— Where 
a  busband  fraudulently  conveys  real  estate  to  the 
use  of  bis  children  and  contingently  to  the  use  of 
his  wife,  who  did  not  execute  the  conveyance,  and 
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after  his  deatb  tlie  widow,  in  a  creditors'  bill  to  set 
the  conveyance  aside,  claims  nnder  it,  she  is  enti- 
tled to  dower  in  the  lands,  althoug-h  the  deed  is 
declared  fraudulent  and  void.  Blow  v.  Maynard,  2 
Lei«rh  29.  See  Grant  v.  Sutton  (Va.),  22  S.  E.  Rep. 
490. 

Agreement  to  Convey— Specific  Perforniance.— Spe- 
cific execution  of  an  agreement  to  sell  and  convey 
will  not  ordinarily  be  decreed  against  a  vendor 
whose  wife  refuses  to  join  in  the  deed,  where  there 
is  no  proof  of  fraud  on  his  part  in  her  refusal, 
unless  the  purchaser  is  willinsr  to  pay  the  full  pur- 
chase money  and  accept  the  deed  without  her  Join- 
ing. Oraybill  v.  Bruffh,  89  Va.  896, 17  S.  E.  Bep.  566; 
Clarke  v.  Reins.  12  Gratt.  96.  See  also,  Dnnsmore  v. 
Lyle,  87  Va.  891, 12  S.  £.  Rep.  010,  where  specific  per- 
formance was  refused,  though  the  bill  offered  to 
accept  a  deed  subject  to  the  wife's  dower. 

Who  May  Cialni  under  Conveyance.— Where  a 
vendor,  seised  of  an  estate  in  fee  in  land,  determin- 
able by  an  executory  devise  over,  upon  his  dyine* 
without  issue,  conveys  such  land  by  a  deed  in  which 
the  wife  regularly  unites,  the  purchaser,  upon  the 
death  of  the  vendor  without  issue,  is  entitled  to 
have  his  widow's  dower  in  such  land  cut  off  to  him. 
Nickell  V.  Tomlinson,  27  W.  Va.  697. 

Protection  of  Wife's  interest  as  against  Husband's 
Credltors.~A  husband  and  wife  agreed  that  in  con- 
sideration of  the  husband's  conveying  a  house  and 
lot  to  a  trustee  for  her  and  her  children,  she  would 
unite  in  the  conveyance  of  his  other  real  estate 
when  he  should  sell  it  Held,  that,  to  the  extent  of 
her  dower  interest  in  the  husband's  real  estate,  the 
husband's  conveyance  to  the  trustee  was  on  valu- 
able consideration,  and  to  that  extent  the  wife  is 
entitled  to  satisfaction  out  of  the  proceeds  of  the 
sale  of  the  house  and  lot,  as  against  creditors  of  the 
husband,  for  debts  contracted  at  the  time  of 
the  deed.    Johnston  v.  Gill,  27  Gratt  587. 

M,  the  owner  of  a  large  estate,  being  insolvent 
and  having  several  Judgments  and  executions 
against  him,  made  a  deed,  in  which  his  wife  joined, 
by  which  he  conveyed  all  his  property  for  the  pay- 
ment of  his  debts.  In  this  deed  it  was  provided 
that  the  value  of  the  wife's  contingent  right  of 
dower  should  be  ascertained  in  a  mode  specified, 
and  in  consideration  of  the  sums  so  ascertained  she 
joined  in  the  deed  releasing  such  right  The  trusts 
of  the  deed  were,  that  C  and  S,  who  had  under- 
taken to  pay  off  the  executions,  and  who  were  cred- 
itors of  M,  should  be  creditors  of  the  first  class, 
each  for  the  amounts  they  should  pay  and  the 
amount  due  them,  and  the  wife  for  the  value  of 
her  contingent  right  of  dower,  ascertained  as  pre- 
scribed in  the  deed;  and  all  other  creditors  in  the 
second  class.  The  whole  property  did  not  sell  for 
enough  to  pay  the  first  class  creditors  in  full,  and  a 
judgment  rendered  against  M,  and  docketed  before 
the  deed  was  executed.  Held,  that  the  wife  of  M 
must  abate  ratably  with  C  and  S  for  the  payment 
of  said  judgment,  and  for  any  deficiency  of  the 
trust  fund  to  pay  the  said  C,  S  and  the  wife.  In  full 
of  their  claims.    Miller  v.  Crawford,  32  Gratt  277. 

Conveyance  by  Husband  for  Benefit  of  Creditors.— 
Where  a  husband  makes  a  deed  of  trust  conveying 
land  to  trustees,  with  power  to  sell  the  same  for 
payment  of  debts,  and  they  allow  the  husband  to 
remain  in  possession  during  his  life,  and  make  no 
sale  under  the  deed  until  his  death,  the  husband  is 
to  be  considered  as  having  died  seised  of  the  land 
subject  to  the  deed  of  trust  so  that  his  widow.  If 
she  did  not  join  in  the  deed,  is  entitled  to  dower  in 


the  land,  and  may  recover  the  rents  and  profits 
from  the  husband's  death  in  like  manner  as  if  the 
deed  had  not  been  made:  and  if  the  widow  dies 
before  recovering  such  rents  and  profits,  the  same 
may  be  recovered  to  the  time  of  her  death  by  her 
administrator.  Macaulay  v.  Dismal  Swamp  Land 
Co.,  2  Rob.  607. 

1.  How  Dower  of  Insane  Wife  Barred  or  Relinquished. 
—The  husband  of  an  insane  wife  cannot,  by  a  pro- 
ceeding on  an  «r;  parte  petition,  deprive  his  wife  of 
her  contingent  right  of  dower  in  his  real  estate.  The 
proceeding  under  Va.  Code  1887,  §  2825  must  be  inter 
partes,  the  wife  must  be  made  a  party  thereto,  and, 
after  notice,  have  an  opportunity  of  being  heard,  or 
else  the  proceeding  is  void.  Hess  v.  Gale,  98  Va.  467, 
26  S.  E.  Rep.  683. 

VII.  ASSIGNMENT. 

A.  Proceedings  for  Assignment. 

I.  In  General.— A  court  of  equity  has  Jurisdiction  to 
assign  dower  in  land  within  the  state,  but  not  in 
lands  lying  in  another  state.  Blunt  v.  Gee,  5  Call  481 . 
As  to  the  assignment  of  dower,  see  Va.  Code  1887,  % 
2274,  as  amended  by  Acts  1896-6,  p.  809. 

A  widow  cannot,  merely  on  her  right  to  dower, 
file  a  bill  to  sell  the  heir's  fee  simple  and  get  money 
from  its  sale  in  lieu  of  dower.  Hobdck  v.  Miller,  44 
W.  Va.  686,  29  S.  £.  Rep.  1014.  See  note  on  this  case, 
4  Va.  Law  Reg.  197. 

An  assignment  of  dower  in  lands  and  slaves,  by 
order  of  the  county  court  by  motion  only,  and  with- 
out any  suit  for  that  purpose,  will  not  be  set  aside 
after  a  great  length  of  time,  but  the  inequalities  and 
excess  only  corrected.    Fitzhugh  v.  Foote,  8  Call  18. 

A  writ  of  dower  unde  nihil  Jiabet  cannot  be  main- 
tained against  a  mere  tenant  for  years,  but  should 
be  brought  against  a  tenant  of  the  freehold,  having 
the  inheritance,  or  an  estate  equal  in  duration  to 
the  life  of  the  demandant  Miller  v.  Beverly,  1  Hen. 
&M.  86& 

It  is  not  error  to  decree  a  sale  of  the  lands  of  a 
deceased  husband  without  ascertaining  in  the  suit 
in  what  lands,  conveyed  in  his  lifetime,  the  widow 
is  entitled  to  dower,  and  assigning  her  dower 
therein,  for  she  may  herself  bring  suit  against  the 
proper  parties  for  that  purpose.  Hunter  v.  Hunter. 
10  W.  Va.  821. 

M.,  the  widow  of  J.,  being  in  possession  of  a  tract 
of  land  as  her  dower,  entered  into  a  written  agree- 
ment by  which  the  land  was  to  be  sold  and  the 
proceeds  invested  in  another  tract  about  to  be  sold 
by  a  commissioner,  to  be  held  by  M.  for  life  as  she 
held  the  dower  land.  This  agreement  was  duly 
carried  out  Held,  that  as  against  her  creditors  M. 
has  but  a  life  estate  in  the  land  purchased,  to  the 
extent  that  it  was  paid  for  by  the  proceeds  of  the 
sale  of  the  dower  tract.  Hughes  v.  Harvey,  76  Va. 
200. 

a.  Parties.— In  a  bill  in  equity  to  recover  dower  in 
lands  aliened  by  the  husband  during  the  coverture, 
without  the  consent  of  the  wife  evidenced  by  her 
privy  examination  and  relinquishment  it  is  not  nec- 
essary to  make  the  heirs  of  the  husband,  or  any 
purchasers  except  the  holders  of  the  land,  parties. 
Boyden  v.  Lancaster,  2  Pat  &  H.  198. 

In  a  bill  by  a  widow  for  dower  in  land  sold  in  the 
lifetime  of  her  husband,  and  coming  to  the  present 
owner  through  several  intermediate  conveyances, 
the  present  owner  is  the  only  necessary  party 
defendant.    Blair  v.  Thompson,  11  Gratt  441. 

In  a  bill  brought  by  a  party  to  whom  a  widow  has 
conveyed  her  dower  interest  in  two  tracts  of  land, 
to  have  dower  assigned  therein,  where  the  parcels 
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of  land  at  the  time  said  suit  is  bronffht  are  held  and 
owned  by  different  parties,  the  persons  owninsr  and 
holdinsr  said  respective  tracts  of  land  are  necessary 
parties  defendant  Morsran  v.  Blatchley,  88  W.  Va. 
156,  10  S.  E.  Rep.  282. 

Joinder  of  Parties.— A  bill  asrainst  several  pur- 
chasers of  separate  and  distinct  tracts  of  land 
aliened  by  a  husband  dnrinsr  coverture,  without  the 
relinquishment  of  the  wife,  to  recover  dower  in 
each  tract  is  not  multifarious.  The  plaintiff  may 
elect  to  proceed  against  each  separately  or  all 
tosrether.    Boyden  v.  Lancaster,  2  Pat  &  H.  198. 

3.  Appointment  and  Proceedings  of  Commlsaioners 
to*  Make  Aaalgnmont.— Where  commissioners  are 
appointed  by  an  ex  parte  order  to  lay  off  and  assign 
a  widow^s  dower  in  the  lands  of  her  deceased  hus- 
band, such  order  is  not  bindinsr  on  the  heirs,  thou^rh 
the  commissioners  report  an  assiamment  of  dower, 
and  their  report  is  confirmed.  Raper  v.  Sanders,  21 
aratt  60. 

An  assisrnment  of  dower,  made  by  commissioners 
under  order  of  court  at  the  instance  of  one  of 
several  co-heirs,  is  binding  on  the  widow,  if  it  be  a 
full  and  just  assignment  and  al&o  on  the  co-heirs, 
thouffh  infants,  if  it  be  not  excessive.  Moore  r. 
Waller,  2  Rand.  418. 

In  a  suit  affalnst  the  widow  and  heirs  of  a  decedent 
to  subject  his  lands  to  his  debts,  a  commissioner 
was  directed  to  inquire  and  report  whether  she 
elected  dower  in  kind,  or  commutation.  The  com- 
missioner reported  that  she  elected  commutation. 
His  report  was  confirmed,  and  the  lands  were  sold 
free  of  dower.  With  her  consent  and  by  leave  of 
court  a  lot  in  town  was  assigned  her  for  her  dower, 
of  which  she  continued  in  possession  until  her  death. 
After  her  death  a  petition  was  filed  to  subject  the 
lot  to  her  husband's  debts.  Held,  that  the  lot  was 
the  widow's  property  in  fee,  and  passed  to  her  heirs. 
Fisher  v.  Clements,  82  Va.  813,  1  S.  E.  Rep.  182. 

4.  Assignment  before  5ale  of  Lands.  —  Unless  the 
widow  of  an  intestate  elects,  in  a  proper  manner,  to 
take  the  value  of  her  dower  in  the  real  estate  of 
which  her  husband  died  seised,  her  dower  should  be 
assigned  to  her  in  the  realty  before  a  sale  thereof 
for  the  payment  of  the  intestate's  debts.  Laidley  v. 
Kline,  8  W.  Va.  218;  Kilbreth  v.  Roots,  88  W.  Va.  000, 
11  S.  £.  Rep.  21. 

It  is  error  to  order  the  sale  of  land  to  pay  debts 
charg'ed  thereon,  subject  to  the  widow's  dower,  but 
a  sale  may  be  ordered  without  assigniufir  dower  in 
the  land,  provided  the  widow  elects  to  take  the 
value  of  her  dower  from  the  proceeds  of  the  sale. 
Underwood  v.  Underwood,  22  W.  Va.  808. 

Where  a  widow  is  entitled  to  have  her  dower  laid 
off  in  kind,  unless  she  has  made  a  valid  arrange- 
ment waiving  this  right,  it  is  the  duty  of  the  court 
before  decreeing  the  sale  of  the  land  to  have  her 
dower  laid  off  in  kind ;  and  if  this  be  not  done,  it  is 
error,  for  which  such  decree  will  be  reversed. 
Tracey  v.  Shumate,  22  W.  Va.  474. 

5.  Commutation— Re>Bstlmate.— Where  the  widow, 
in  a  suit  to  which  the  creditors  and  heirs  were  par> 
ties,  agreed  to  sell  her  dower  at  a  price  approved  by 
a  decree  of  the  courjt  a  resale  and  re-estlmate  will 
not  be  decreed  on  the  ground  that  the  allowance 
was  excessive,  especially  where  the  creditors  do  not 
complain.  Scott  v.  Ashlin,  86  Va.  581,  10  S.  E.  Rep. 
761. 

6.  Objections  to  Assignment  First  Made  on  Appeal.— 
Objection  cannot  be  made  for  the  first  time  in  the 
appellate  court  that  an  order  confirming  the  assign- 
ment of  dower  does  not  appear  to  have  been  made  | 


at  the  instance  of  the  heir  or  devisee.    Parrish  v. 
Parrish,  88  Va.  52»,  14  S.  E.  Rep.  88& 

B.  Time  of  Valuation.— Upon  a  bill  in  equity  by  a 
widow  against  the  alienee  of  her  husband,  for  dower 
in  lands  aliened  by  the  husband  in  his  lifetime,  she 
is  dowable  of  the  lands  as  of  the  value  thereof  at 
the  time  of  alienation,  not  at  the  time  of  the  assign- 
ment of  the  dower;  nor  is  she  entitled  to  any  advan- 
tage from  enhancement  of  the  value,  either  by 
improvements  made  by  the  alienee,  or  from  general 
rise  in  value,  or  from  any  cause  whatever.  Tod  v. 
Baylor,  4  Leigh  408. 

Under  W.  Va.  Code,  ch.  66,  SS  10,  11,  18.  where  a 
husband  in  his  lifetime  has  sold  realty  which  was 
subject  to  dower,  the  value  of  the  widow's  dower  is 
to  be  computed,  as  against  the  alienee,  at  the  date 
of  her  recovery,  if  in  kind,  with  lawful  interest 
from  her  suit;  but  she  cannot  insist  that  her  dower 
shall  be  assigned  in  tpede,  nor  can  she  refuse  to 
receive  the  equivalent  annuity,  or  a  gross  sum  in 
lieu  thereof,  the  option  in  this  matter  being  lodged 
by  the  statute  exclusively  with  the  alienee:  and 
when,  under  12,  the  alienee  elects  to  pay  an 
annuity,  or  a  gross  sum  in  lieu  thereof,  the  value  of 
the  dower  is  computed  as  of  the  time  of  the  aliena- 
tion. Verlander  v.  Harvey,  80  W.  Va.  974.  15  S.  E. 
Rep.  54. 

B.  sold  a  tract  of  land  with  a  mill  on  it  to  C.  The 
mill  was  subsequently  washed  away,  and  another 
built  on  the  same  site.  A  third  mill  upon  a  more 
extensive  plan  was  afterwards  built  ffeld,  that  the 
widow  of  B.  was  entitled  to  dower  in  the  land  only, 
and  not  in  the  mill.  Braxton  v.  Coleman,  6  Call  4SS. 
2  Am.  Dec.  602. 

C.  Oross  Sum  In  Ueu  of  Dower.— Ui^less  it  is  im- 
practicable to  assign  a  widow  her  dower  in  kind,  a 
court  of  equity  has  no  power,  against  her  will,  to 
decree  a  sale  of  the  real  estate  and  give  her  money 
in  lieu  of  her  dower.  Wilson  v.  Branch,  77  Va.  65, 7 
Va.  Law  J.  161,  46  Am.  Rep.  700;  White  v.  White,  16 
Gratt  204,  80  Am.  Dec.  706. 

It  is  error  to  decree  a  specific  sum  in  lieu  of  dower 
without  the  assent  of  all  the  parties  interested. 
Blair  V.  Thompson,  11  Gratt  441;  Wilson  v.  Davis- 
son,  2  Rob.  884;  Jarrell  v.  French.  48  W.  Va.  456,  27  S. 
E.  Rep.  268. 

Where,  in  a  suit  in  equity,  brought  for  the  purpose 
of  subjecting  the  real  estate  of  a  decedent  to  the 
payment  of  his  lien  debts  and  an  assignment  of 
dower  to  his  widow,  the  dower  cannot  be  assigned 
in  kind,  and  it  is  necessary  to  sell  the  whole  r^al 
estate  and  to  satisfy  the  claim  of  dower  out  of  the 
proceeds,  the  court  cannot  without  the  consent  of 
all  the  parties,  satisfy  such  claim  by  the  payment  of 
a  gross  sum  out  of  the  proceeds,  but  must  securely 
invest  one-third  of  the  proceeds  and  direct  the 
interest  on  such  investments  to  be  paid  to  the  widow 
during  her  life  in  satisfaction  of  her  claim  of  dower. 
Harrison  v.  Payne,  82  Gratt  887.  Compare  Stlmson 
V.  Thorn,  25  Gratt  278. 

A  widow  entitled  to  dower  in  the  real  estate  of  her 
deceased  husband  is  not  a  joint  tenant  tenant  in 
common  or  co-parcener  with  the  heirs  at  law,  with- 
in the  meaning  of  the  statute  concerning  partition, 
so  as  to  authorize  a  court  of  equity  to  sell  the  whole 
estate,  against  her  will,  and  compel  her  to  receive  a 
money  compensation  out  of  the  proceeds,  in  lieu  of 
her  dower.  White  v.  White,  16  Gratt  264, 80  Am.  Dec. 
706;  Hull  V.  Hull,  26  W.  Va.  1. 

A  widow  is  not  entitled  to  money  arising  from  a 
sale  of  land  by  het  husband  during  his  lifetime,  in 
lieu  of  her  dower.    Fitzhugh  v.  Foote,  8  Call  18. 
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Where  tbe  widow  brinffs  a  suit  in  chancery  against 
the  alienee,  and  the  prayer  of  her  hill  is  that  "her 
dower  in  the  said  real  estate  be  assigned,  set  out 
and  allotted  to  her,  or  a  gross  sum  in  lien  thereof 
Slven  her,"  and  the  answer  of  the  alienee  denies 
that  the  plaintiff  is  entitled  to  a  sum  in  gross  for  her 
dower  interest,  if  she  has  one,  and  avers  that,  if  she 
is  entitled  to  anything  at  all,  she  is  entitled  to  one- 
third  interest  in  the  realty,  to  the  assignment  of 
which  the  defendant  is  willing,  and  there  is  no 
replication  to  the  answer,  it  is  error  in  the  court  to 
commute  the  dower,  against  the  wishes  and  election 
of  the  alienee,  and  to  decree  to  the  widow  a  gross 
sum.  and  charge  the  same  as  a  lien  upon  the  whole 
of  the  real  estate  of  the  husband  which  had  been  so 
aliened  in  his  lifetime.  Verlander  v.  Harvey,  86  W. 
Va.  874,  15  S.  E.  Rep.  54. 

D.  Actual  Admeasareneot  or  Allotmeiil— In  the 
assignment  of  dower  to  a  widow,  the  assignment 
should  be  based  upon  both  the  annual  and  fee 
simple  value  of  the  property.  Devaughn  v.  De- 
vaughn,  .10  Oratt.  568. 

Where  D.  died  seised  of  certain  real  estate  on 
which  he  and  his  wife  lived,  his  widow's  dower 
should  be  assigned  out  of  such  land,  in  exoneration 
of  other  land  sold  by  D.  to  H.  Stimson  v.  Thorn,  85 
Gratt.  878. 

A  widow  is  entitled,  as  against  creditors  of  her 
husband  by  lien  created  since  her  marriage,  to  have 
her  dower  in  his  real  estate  assigned  in  kind,  if  it 
can  be  done,  without  regard  to  its  effect  upon  the 
interest  of  his  creditors.  If  from  the  nature  of  the 
property,  or  of  the  husband's  interest  in  it,  the  dower 
cannot  be  assigned  in  kind  the  court  may  sell  the 
whole  property  and  make  her  a  money  compensa- 
tion.   Simmons  v.  Lyles,  27  Oratt  028. 

MaiMion  l1oase.--The  widow  Is  not  entitled,  as  a 
right,  to  have  the  mansion  house  included  in  the 
dower  assigned  to  her.  Devaughn  v.  Devaughn,  19 
Oratt  556. 

Lands  Held  in  Common.— Where  a  husband  held 
lands  as  tenant  in  common  or.  now  that  the  jut 
accrescetuU  is  abolished,  as  Joint  tenant  his  widow 
may  be  assigned  her  dower  in  common  with  the 
other  tenants.  Parrish  v.  Parrish.  88  Va.  509,  14  S. 
E.  Rep.  825. 

Distinct  Lots  or  Parcels.— It  is  not  error  to  assign 
dower  in  one  of  several  lots  or  parcels  of  land. 
Alderson  v.  Henderson,  5  W.  Va.  182. 

Allotment  by  Metes  and  Bounds.— The  common-law 
rule  is  that  dower  must  be  assigned  by  metes  and 
bounds.  But  where  the  object  is  entire,  as  a  house, 
the  widow  may  be  assigned  a  certain  number  of 
rooms;  in  which  case,  passages  and  stairways  may 
be  enjoyed  Jointly  with  others.  Parrish  v.  Par- 
rish, 88  Va.  589, 14  S.  E.  Rep.  SS5. 

B.  Damages  for  Dotention.— It  was  formerly  held 
that  damages  for  the  detention  of  dower  could  not 
be  recovered  by  the  widow  against  the  alienee  of 
the  husband.  Thomas  v.  Oammel,  6  Leigh  9.  But 
under  Va.  Code  1887,  %  2877,  damages  are  allowed 
against  the  alienee  of  the  husband  from  the  com- 
mencement of  a  suit  against  him. 

P.  Rents  and  Mesne  Profits.- A  widow  obtained  a 
decree  against  an  infant  heir,  directing  commis- 
sioners to  assign  dower,  which  she  might  have  had 
executed  immediately,  but  did  not  for  a  year, 
during  which  time  she  remained  in  the  mansion 
house,  and  consented  to  the  cultivation  of  the  land 
by  the  agent  of  the  heir.  After  her  dower  was 
assigned,  she  received  one-third  of  the  rents,  which 
had  accrued  before  assignment  claiming  no  more 


at  the  time.  Subsequently,  she  brought  an  action  to 
recover  the  other  two-thirds.  Held,  that  she  was  not 
entitled  to  recover  them.  Grayson  v.  Moncure.  1 
Leigh  449.    See  Lee  v.  Stuart  2  Leigh  76. 

The  object  of  dower  is  to  afford  the  widow  a^  sure 
and  competent  support  and  it  should  be  so  assigned 
that  she  may  enjoy  one-third  of  the  income  arising 
from  the  estate:  the  probable  rents  and  profits,  and 
not  the  mere  fee  simple  value,  being  the  chief 
subject  of  consideration.  While  the  report  of  com- 
missioners to  assign  dower,  and  the  action  of  the 
court  in  confirming  their  report  are  entitled  to 
much  consideration,  they  are  not  conclusive,  and,  if 
they  plainly  depart  from  the  above  rule,  the  decree 
confirming  the  report  will  be  reversed,  and  the 
report  set  aside.  Fuller  v.  Conrad,  94  Va.  283,  26  S. 
E.  Rep.  675,  8  Va.  Law  Reg.  51. 

The  widow  is  entitled,  under  the  act  of  1792,  to 
occupy  the  plantation  belonging  to  the  mansion 
house  of  her  husband,  without  responsibility  for 
rent  until  dower  Is  assigned  to  her.  Wiseley  v. 
Findlay,  8  Rand.  861, 15  Am.  Dec.  712. 

Period  for  Which  Recoverable.— Upon  a  bill  in 
equity  by  a  widow  for  dower  in  lands  conveyed  by 
her  husband  during  his  lifetime,  she  is  not  entitled 
to  an  account  of  profits  from  the  death  of  her 
husband,  but  only  from  the  date  of  the  subpoena  in 
the  cause.  Tod  v.  Baylor,  4  Leigh  406.  See  Va.  Code 
1887,^8877. 

Division  of  Rents  and  Profits.— Where  there  has 
been  a  full  and  Just  assignment  of  dower,  at  the 
instance  of  one  of  several  co-heirs,  and  the  widow 
keeps  possession  of  the  whole  land  under  pretext 
that  the  assignment  was  not  legal,  she  will  be 
accountable  to  the  heirs  for  the  rents  and  profits 
of  all  but  her  dower  lands.  Moore  v.  Waller,  .8 
Rand.  418. 

Crops  Severed  before  Assignment.— Since  the  widow 
is  entitled  at  the  death  of  the  husband  to  be  endowed 
of  one-third  of  the  land  with  the  crop  growing  on  it, 
so  if  the  crop  be  severed  before  the  assignment  of 
dower,  she  is  entitled  to  be  endowed  of  the  land  in 
like  manner,  and  of  one-third  of  the  crop  thus 
severed,  for  by  the  severance  the  estate  has  been 
diminished  in  value  to  the  amount  of  the  crop. 
Engle  v.  Engle,  8  W.  Va.  246. 
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I.  Wills— Bequests— Intention  of  Testator— Parol  Evi- 
dence.*-Where  the  person  or  object  or  subject 
referred  to  in  a  bequest  is  uncertain,  or  does  not 
answer  precisely  the  description  given  them  in  the 
will,  or  where  there  are  two  or  more  objects  or 
subjects  which  answer  equally  the  description, 
resort  must  be  had  to  parol  evidence  and  the  sur- 
rounding circumstances  to  show  what  the  testator 
intended  by  the  expressions  which  he  used;  and 
if  such  intention  is  so  ascertained  with  sufflcient 
certainty  the  bequest  is  valid. 

^Intention  of  Testator— Parol  Bvldence.— The  prop- 
osition set  forth  in  the  first  headnote  of  the  princi- 
pal case  is  followed  in  Seuger  v.  Senger,  81  Va. 
687,  where  it  is  held  that  the  only  exception  to  the 
rule  excluding  parol  evidence  as  to  the  intention 
of  a  testator,  is  in  cases  of  latent  ambiguity,  which 
Is  where,  for  anything  appearing  on  the  face  of  the 
will,  the  intention  is  certaiUibut  there  is  some  collat- 
eral matter  df  hora  the  will,  that  causes  ambiguity; 
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a.  Same— Charitable  BequMta— Coostractlon.*—  A  be- 
quest to  "tbe  Baptist  Theological  Seminary  in 
South  Carolina,"  held,  upon  the  evidence,  to  have 
been  Intended  to  be  a  bequest  to  the  "Southern 

>  Baptist  Theological  Seminary,"  a  Baptist  theolog- 
ical institution  In  South  Carolina,  and  incorpo- 
rated by  an  act  of  that  state. 

3.  Same— Same— Bequest  to  Foreign  Corporation.— The 
charter  of  "the  Southern  Baptist  Theological 
Seminary"  authorizes  it  to  hold,  possess  and  enjoy 
all  property,  real  and  personal,  which  may  be 
given,  granted  or  devised  to  it;  not  to  exceed  at 
one  time  more  than  8600,000.  A  bequest  to  the 
institution  made  by  a  testator  in  Virginia  is  valid; 
it  appearing  that  the  bequest  will  not  increase  its 
funds  beyond  the  prescribed  limitB. 

4.  Same— Same— Same.— A  devise  or  beqhest  to  an 
incorporated  theological  seminary,  whether  lo- 
cated within  or  out  of  the  state,  is  not  void  as 
against  either  public  policy  or  any  statute. 

5.  5ame— Same— 5ame— Statute.— The  act  of  April 
1839,  ch.  18,  i  11,  entitled  "an  act  concerning  devises 
made  to  schools,  academies' and  colleges,"  and  the 
act.  Code  of  1849,  ch.  80,  on  the  same  subject,  refer 
to  indefinite  charities;  and  it  is  only  in  relation 
to  these  that  theological  seminaries  are  excepted 
out  of  the  authority  to  make  such  bequests  for 
literary  purposes. 

6.  Same— Bondj.— A  bequest  of  all  testatrix's  bonds, 
will  include  judgments  obtained  upon  bonds,  but 
not  judgments  obtained  upon  simple  contracts. 

This  case  is  fully  stated  in  the  opinion  of 
the  court  delivered  by  Judge  Moncure. 

600         ^Meredith   and    Evans,    for  the  ap- 
pellants. 

Montague,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

Mrs.  Mary  J.  Roy,  late  of  the  county  of 
Essex,  in  this  state,  died  without  issue, 
leaving  a  will,  which  bears  date  on  the  7th 
day  of  August,  and  was  admitted  to  pro- 
bate in  the  County  court  of  said  county  on 
the  19th  day  of  September  1870 ;  and,  on  the 
latter  day,  the  executors  named  in  the  will 
duly  qualified  as  such  in  the  same  court. 
The  5th  clause  of  the  will  is  in  these  words : 
'*5th.  I  give  the  proceeds  arising  from  the 
sale  of  my  carriage  horses,  mules,  wagon, 
carts,  and  all  my  bonds  now  due  me,  to  the 
Baptist    Theological     Seminary    in    South 

and  extraneous  evidence  is  admissible  not  only  to 
show  the  existence  of  the  latent  ambiguity,  but  also 
to  remove  it  and  disclose  the  testator's  true  mean- 
ing. See  also,  Hawkins  v.  Garland,  76  Va.  149;  Wilson 
V.  Perry.  29  W.  Va.  169,  1  S.  E.  Rep.  802;  Trustees  v. 
Guthrie,  86  Va.  125,  10  S.  £.  Rep.  318. 

*Charl table  Bequests— Definition.— In  P.  Episcopal 
E.  Society  v.  Churchman's  Reps.,  80  Va.  718.  it  is  held 
that  a  charity  in  the  legal  sense,  is  a  gift  to  be 
applied,  consistently  with  the  law.  for  the  purpose 
of  benefiting  an  indefinite  number  of  persons  in  any 
respect  whatever,  and  it  Is  not  material  that  the 
purpose  should  be  expressly  designated  as  charita- 
ble. See  also,  upon  this  subject.  Trustees  v.  Guthrie, 
86  Va.  125,  10  S.  E.  Rep.  318:  Gallego  v.  The  Attorney 
Ueneral,  3  Leigh  450. 


Carolina."  The  will  contains  several  spe- 
cific devises  and  bequests,  but  no  residuary 
clause. 

In  February,  1871,  certain  persons,  claim- 
ing to  be  heirs  at  law,  and  distributees  and 
next  of  kin  of  Mrs.  Roy,  filed  their  bill  in 
the  Circuit  court  of  said  county  against  the 
said  executors,  in  which  they  charge  that 
there  is  no  institution  in  South  Carolina  by 
the  name  of  *^The  Baptist  Theological  Sem- 
inary in  South  Carolina,"  and  that  the  be- 
quest in  the  5th  clause  of  the  said  will  is 
invalid :  1st,  because  it  is  too  uncertain  and 
indefinite  as  to  the  beneficiaries  thereof; 
and,  2ndly,  because  if  suflficiently  certain 
and  definite  as  to  the  beneficiaries,  then  it 
is  clearly  a  bequest  for  the  use  and  benefit 
of  a  theological  seminary,  which  they  are 
advised  the  laws  of  this  commonwealth  will 
not  permit,  but,  on  the  contrary,  prohibit 
and  forbid.  They  further  charge,  that  at 
the  time  of  the  death  of  the  said  testatrix 
she  had  considerable  sums  of  money  due 
her  by  judgments,  as  well  as  by  bonds, 

601  and  they   insist  *that   if  the  said  5th 
clause  of  the   will   be  valid,  then  the 

said  **  Baptist  Theological  Seminary  in 
South  Carolina"  can  only  take  such  of  the 
debts  due  the  said  testatrix  as  are  evidenced 
by  bonds,  and  not  such  as  are  due  by  judg- 
ments; and  that  as  to  the  said  judgment 
debts,  under  any  view  the  said  testatrix 
died  intestate,  and  the  complainants  are 
entitled  to  them.  They  therefore  pray  for 
a  discovery,  and  suitable  accounts  and 
relief. 

The  executors  filed  their  answer,  to  which 
the   plaintiffs   replied  generally.     The   de- 
fendants  in    their    answer,    among    other 
things  not  necessary   to  be  stated,  say  that 
they  are   advised   that   the   said  bequest  is 
not  invalid,  either  because  it   is  indefinite, 
or  because  of  its  being   in  violation  of  any 
law  of  this  state ;  for  while   the  bequest  is 
in  words  to  **The  Baptist  Theological  Sem- 
inary in  South  Carolina,"  they  say  there  is 
such    a    seminary   in   South  Carolina,  duly 
incorporated  by  an  act  of  the  legislature  of 
that  state,  passed  on   the  21st  day   of  De- 
cember, 1858,  a  copy  of  which  act  is  exhib- 
ited with  the  answer,  by  reference  to  which 
act  it  will  appear  that  the   corporate   name 
of   the    said  seminary    is    ^^The    Southern 
Baptist   Theological    Seminary;"  but   the^* 
say  further,  that  it  is  a  Baptist  Theological 
Seminary,  situated  in  South  Carolina;  that 
it  is  the  only  Baptist  Theological  Seminary 
in  South  Carolina ;  and  that  hence  it  is  the 
Baptist   Theological     Seminary    in    South 
Carolina.     They  say  further,   that  they  are 
fully  satisfied   and   believe   that  it  was  the 
intention    of    their   said   testatrix   to  make 
said    bequest    to    ^^The     Southern    Baptist 
Theological  Seminary, "  and  which  she  thus 
described     as     "The    Baptist    Theological 
Seminary    in    South    Carolina;"  and   they 
are  advised,    under   the   facts  hereinbefore 
stated,  that   the   description   is  sufficiently 
definite  to  enable  **the  Southern  Bap- 

602  tist  ♦Theological  Seminary"    to   take 
the  said  bequest.     They   say   further, 

that   by    the    terms   of   the  charter  of  *'the 
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Southern  Baptist  Theological  Seminary," 
it  is  empowered  to  hold,  possess  and  enjoy 
all  property,  real  and  personal,  which  may 
be  given,  granted  or  devised  to  it,  provided 
that  the  sum  so  held  should  not  at  any  one 
time  exceed  in  value  the  sum  of  five  hun- 
dred thousand  dollars;  and  they  say  that 
the  full  value  of  this  bequest  cannot  by  any 
possibility  make  the  whole  property  now 
held  by  it  exceed  a  small  fraction  of  that 
sum.  They  say  further,  that  they  are  not 
aware  of  any  law  of  this  state  which  is  vio- 
lated by  the  said  bequest;  that  the  provi- 
sions of  the  Code  of  1860,  chapter  80,  section 
2,  may  by  implication  (and,  if  at  all,  it  is 
only  by  implication)  make  void  bequests  to 
theological  seminaries  in  this  state,  but 
that  ^'the  Southern  Baptist  Theological 
Seminary"  is  not  in  this  state,  but  in  the 
state  of  South  Carolina,  and  cannot  by  any 
fair  construction,  either  of  long  usuage  or 
law,  be  embraced  within  the  prohibition  of 
the  statute  referred  to.  They  say  that  the 
provisions  of  the  said  statute  were  enacted 
for  certain  reasons  of  state  policy,  in  order 
to  prevent  religious  institutions  from  ac- 
quiring property,  which  might  be  used  as 
an  element  of  power  in  the  state,  and  grew 
out  of  the  strong  feeling  of  opposition  en- 
tertained by  the  people  of  this  state  to  any- 
thing that  might  tend  to  a  reunion  of  church 
and  state,  as  it  formerly  existed  in  this 
commonwealth,  and  cannot  by  any  sort  of 
intendment  be  made  to  apply  to  a  bequest 
to  a  theological  seminary  in  another  state, 
incorporated  and  authorized  to  hold  property 
by  the  law  of  that  state.  And  they  say 
further,  that  they  are  advised  that  the  be- 
quest of  '^bonds"  will  embrace  judgments 
which  were  obtained  on  said  bonds  prior  to 
the  death  of  the  testatrix ;  and  that 
603  they  believe  that  the  testatrix  *in- 
tended  by  this  bequest  to  donate  to 
this  seminary  all  her  private  securities. 

Bxhibit  A,  filed  with  the  said  answer  is 
a  copy  of  the  charter  of  the  **  Southern 
Baptist  Theological  Seminary,"  and  corre- 
sponds with  the  description  given  of  it  in 
the  said  answer. 

The  following  facts  were  admitted  by  the 
parties  to  the  suit,  to  be  considered  by  the 
court  as  if  they  had  been  properly  proven 
by  the  depositions  of  witnesses  regularly 
taken  and  filed,  to  wit :  that  there  is  an  in- 
stitution of  learning  situated  at  Greenville 
in  the  state  of  South  Carolina,  properly 
incorporated,  and  authorized  to  take  and 
hold  property  by  an  act  of  the  legislature  of 
the  state  of  South  Carolina,  and  that  its 
chartered  name  is  the  '*  Southern  Baptist 
Theological  Seminary."  That  the  printed 
act  of  incorporation,  referred  to  in  and  filed 
with  the  answer  of  the  defendants,  is  a 
true  copy  of  the  said  act  of  incorporation. 
That  said  seminary,  as  its  name  imports, 
is  a  ' 'theological  seminary";  that  it  is 
under  the  control  and  management  of  the 
Baptist  denomination,  and  is  a  Baptist 
'* theological  seminary";  that,  as  already 
stated,  it  is  the  only  ' 'Baptist  Theological 
Seminary"  in  the  state  of  South  Carolina; 
that  the  value  of  the  property  now  held  by 


I  the  ''Southern  Baptist  Theological  Semi- 
nary" does  not  reach  the  sum  of  five  hun- 
dred thousand  dollars,  nor  would  the  bequest 
made  by  the  testatrix,  Mary  J.  Roy,  to  "the 
Baptist  Theological  Seminary  in  South 
Carolina,"  in  controversy  in  this  cause,  if 
added  to  the  property  now  held  by  the 
Southern  Baptist  Theological  Seminary, 
make  its  value  reach  that  sum.  It  was  fur- 
ther admitted  that  the  said  testatrix,  in 
making  said  bequest,  had  reference  to  "the 
Southern  Baptist  Theological  Seminary," 
which,  in  the  said  bequest,  is   spoken 

604  of  and  described  as  "the  Baptist  ^The- 
ological Seminary  in  South  Caro- 
lina;" though  this  admission  was  made  by 
the  plaintiffs,  subject  to  the  operation  of 
any  rule  of  law  respecting  evidence  in  such 
cases,  if  there  be  such  as  would  preclude 
the  defendants  from  offering  proof  of  this 
fact.  It  was  further  agreed  that  the  South- 
em  Baptist  Theological  Seminary,  situated 
at  Greenville,  is  duly  and  properly  a  party 
to  this  suit. 

On  the  17th  day  of  July  1871,  the  cause 
came  on  to  be  heard  on  the  bill,  answer, 
replication,  exhibits  and  agreement  of  facts. 
On  consideration  whereof  the  court  was  of 
opinion  that  the  bequest  contained  in  the 
fifth  clause  of  the  said  will,  to  the  "Baptist 
Theological  Seminary  of  South  Carolina," 
is,  by  the  policy  and  laws  of  the  state  of 
Virginia,  inoperative  and  void ;  and  being 
so,  that  the  said  court  could  not  give  effect 
to  said  bequest,  though  the  validity  of  such 
bequest  be  recognized  and  sanctioned  by 
the  policy  and  laws  of  the  state  of  South 
Carolina,  where'the  said  Baptist  Theological 
Seminary  is  located ;  and  as  to  the  subject 
embraced  in  and  intended  to  be  bequeathed 
by  said  clause  of  said  will,  that  the  said 
Mary  J.  Roy  died  intestate.  The  court 
being  further  of  opinion  that  the  term, 
bonds,  used  by  the  testatrix  in  the  said  fifth 
clause  of  her  will,  does  not  include  judg- 
ments or  simple  contracts,  therefore  decreed 
that  the  defendants,  the  executors  of  said 
Mary  J.  Roy,  should  render  before  one  of 
the  commissioners  of  the  court  an  account 
of  all  the  estate  of  said  testatrix  which  had 
come  to  their  hands  under  the  said  fifth 
clause  of  said  will,  judgments  and  open  ac- 
counts not  being  included,  &c.  f^rom  this 
decree  the  said  executor  applied  to  a  judge 
of  this  court  for  an  appeal ;  which  was  ac- 
cordingly' allowed. 

Parol  evidence  is  always  admissible 

605  and  even  necessary  *to  lead  us  to  the 
person  or  object  and  subject  referred 

to  in  a  bequest.  The  court  of  construction, 
with  the  testator's  will  in  hand,  looks  for 
the  object  of  his  bounty  and  the  thing  in- 
tended to  be  given,  and  expects  them  to 
answer  precisely  the  terms  of  description 
given  of  them  in  the  will.  Generally  they 
do,  and  there  is  no  diflficulty.  Often  they 
do  not;  and  sometimes  there  are  two  or 
more  objects  or  subjects  which  answer  pre- 
cisely or  equally  the  description  contained 
in  the  will.  In  such  cases  resort  must  be 
had  to  parol  evidence  and  the  surrounding 
circumstances    to    show    what    the  testator 
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intended  by  the  expressions  which  he  used ; 
and,  almost  always,  his  intention  is  thus 
ascertained  with  sufficient  if  not  unerring- 
certainty.  If  it  cannot  be,  the  bequest 
must  then  fail  of  effect;  but  the  court  is 
always  reluctant  so  to  declare.  It  will  not 
require  that  the  object  or  subject  shall  have 
every  ear-mark  g-iven  to  it  by  the  testator. 
Nay,  it  may  in  some  respects  have  different 
ear-marks,  and  yet  the  description  contained 
in  the  bequest  may  be  sufficient  to  give  it 
effect.  Falsa  demonstratio  non  nocet  cum 
de  corpore  constat,  is  a  maxim  which  ex- 
presses a  rule  of  construction  to  which  the 
court  has  frequent  recourse  in  such  cases. 

According  to  these  principles  there  cannot 
be  a  doubt  but  that  '^the  Southern  Baptist 
Theological  Seminary,*'  incorporated  by 
an  act  of  the  legislature  of  South  Carolina, 
ratified  on  the '21st  day  of  December  1858, 
was  the  object  of  the  bounty  of  the  testa- 
trix, Mary  Juliet  Roy,  in  the  fifth  clause  of 
her  will ;  in  which  the  said  corporation  is 
described  as  **the  Baptist  Theological  Sem- 
inary in  South  Carolina."  This  would 
have  been  the  case  had  there  been  no  ex- 
press agreement  of  the  parties,  that  the  said 
corporation  was  referred  to  in  the  said 
606  description.  But  the  *** facts  agreed" 
contain  an  express  admission  of  that 
fact.  To  be  sure,  it  is  said  that  ^*this  ad- 
mission is  made  by  the  plaintiffs  subject  to 
the  operation  of  any  rule  of  law,  respecting 
evidence  in  such  cases,  if  there  be  such,  as 
would  preclude  the  defendants  from  offering 
proof  of  this  fact."  We  have  seen,  how- 
ever, that  there  is  no  such  rule  of  law,  but 
the  contrary.  It  may  therefore  be  regarded 
as  a  well  established  fact  in  this  cause,  that 
the  said  bequest  is  not  void  for  uncertainty, 
but  that  **the  Southern  Baptist  Theologrical 
Seminary"  aforesaid  is  entitled  to  the  ben- 
efit of  the  same,  if  it  be  otherwise  a  valid 
bequest.  We  therefore  proceed  now  to  con- 
sider whether  it  be  so  valid  or  not. 

There  can  be  no  doubt  but  that  generally 
a  testator,  domiciled  in  this  state,  may,  by 
his  will,  duly  executed  and  admitted  to  pro- 
bate, according  to  the  laws  of  this  state, 
make  a  valid  bequest  to  a  corporation  char- 
tered by  another  state,  and  authorized  by 
its  charter  to  take  and  hold  property. 

The  Southern  Baptist  Theological  Semi- 
nary is  a  corporation  chartered  by  the  state 
of  South  Carolina,  and  authorized  by  its 
charter  to  take  and  hold  property;  and  the 
bequest  in  question  was  made  to  it  by  a 
testatrix  domiciled  in  this  state,  by  her  will 
duly  executed  and  admitted  to  probate  ac- 
cording to  the  law  of  this  state.  Why  then 
is  not  the  said  bequest  valid? 

Certainly  it  is  competent  for  the  legisla- 
ture of  this  state  to  prohibit  altogether  a 
bequest  to  a  corporation  of  another  state, 
and  a  fortiori  to  prohibit  such  a  bequest  in 
a  particular  or  special  case. 

There  has  been  no  such  prohibition  gen- 
erally, or  altogether.  Has  there  been  any 
particular  or  special  prohibition  which  ap- 
plies to  the  case  under  consideration? 

The    appellees    contend   that   there 
07      has  been,    while  *the  appellants  con- 


tend   for  the    contrary ;    and    this    is    the 
main  subject  of  controversy  in  this  case. 

The  appellees  contend  that  our  law  pro- 
hibits any  bequest  to  a  theological  seminary, 
whether  it  be  in  or  out  of  the  state,  while 
the  appellants  contend  that  our  law  does 
not  prohibit  a  bequest  to  an  incorporated 
theological  seminary,  authorized  by  its 
charter  to  take  and  hold  property,  whether 
such  corporation  be  in  or  out  of  the  state. 

The  law  on  which  the  appellees  rely  is 
contained  in  the  Code  (of  1873),  ch.  77,  {  2, 
which  declares  that  * 'every  gift,  grant, 
devise  or  bequest  which,  since  the  second 
day  of  April  in  the  year  one  thousand  eight 
hundred  and  thirty-nine,  has  been,  or  at 
any  time  hereafter  shall  be,  made  for  liter- 
ary purposes,  or  for  the  education  of  white 
persons  within  this  state  (other  than  for 
the  use  of  a  theological  seminary) ;"  and 
similar  words  are  then  used  in  regard  to 
the  education  of  colored  persons  within  this 
state,  after  which  the  law  proceeds: 
* 'whether  made  in  either  case  to  a  body 
corporate  or  unincorporated,  or  a  naturad 
person,  shall  be  as  valid  as  if  made  to  or 
for  the  benefit  of  a  certain  natural  person,*' 
&c. 

Certainly  this  is  the  only  law  of  this  state 
which  can  have  the  effect,  if  any  can,  of 
invalidating  the  bequest  in  question.  Can 
this  law  have  that  effect? 

It  has  been  always  settled  as  a  general 
rule,  that  a  devise  or  bequest,  indefinite  as 
to  its  object  or  purposes,  was  on  that  ac* 
count  void.  In  England  the  subject  of 
charities  has  long,  if  not  always  formed  an 
exception  to  that  rule;  either  at  common 
law  or  in  virtue  of  the  statute  of  43  KHz., 
commonly  called  the  statute*  of  charitable 
uses.  But  ever  since  the  decision  of  the 
cases  of  the  Baptist  Association  v.  Hart's 
ex'ors,  4  V^heat.  R.  1,  by  the  Supreme 
608  court  of  the  United  *States,  and  Gal- 
lego's  ex*ors  V.  The  Attorney  General, 
3  I/cigh  450,  by  this  cout^,  it  has  been  con- 
sidered to  be  well  settled  that  the  English 
law  of  charities  does  not  exist  in  this  state, 
and  that  with  the  exception  thereafter  made 
by  statute,  which  will  be  presently  noticed. 
*  Charitable  bequests,"  in  the  language  of 
Judge  Carr,  in  the  latter  case,  ^* stand  on 
the  same  footing  with  us  as  all  others,  and 
will  alike  be  sustained  by  courts  of  equity." 
So  that  the  bequest  in  the  case  now  under 
consideration  being  to  a  corporation  duly 
authorized  to  accept  and  hold  the  subject  of 
the  bequest,  and  being  definite  as  to  its 
object  and  purpose,  is.  undoubtedly  valid, 
although  the  legatee  is  a  theological  semi- 
nary, unless  there  be  something  in  a  sub- 
sequent statute,  which  makes  it  void. 
Whether  there  is  or  not  is  now  the  subject 
or  our  enquiry. 

The  law  as  thus  settled,  remained  unal- 
tered until  April  2,  1839,  when  an  act  was 
passed  entitled  '^an  act  concerning  devises 
made  to  schools,  academies  and  colleges." 
Acts  of  Assembly  1839,  p.  11,  chap.  12. 
That  act  contains  eight  sections,  the  last 
of  which  merely  declares  that  it  shall  be  in 
force  from   the   passing  thereof.     The  first 
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section  enacts,  ^'that  all  devises  or  bequests 
of  lands,  tenements,  hereditaments,  goods 
and  chattels,  stocks  and  choses  in  action 
hereafter  g-iven  or  made  for  the  establish- 
ment or  endowment  of  any  incorporated 
school,  academy  or  college  within  this  com- 
monwealth, for  the  education  of  free  white 
persons,  shall  be  good  and  valid  in  law  and 
equity,  except  as  is  hereinafter  provided." 
The  remaining  sections  point  out  the  mode 
to  be  pursued  in  such  cases,  to  give  effect 
to  the  charity;  the  validity  of  which  is 
made  by  the  seventh  section  to  depend  upon, 
whether  the  legislature  will  incorporate  such 
school,    academy    or  college,   or  not. 

609  And  that  section  concludes  *in  these 
words:     **provided,   that    nothing  in 

this  act  contained  shall  be  so  construed  as 
to  give  validity  to  any  devise  or  bequest  to 
any  theological  seminary.*'  On  the  10th 
day  of  March,  1841,  an  act  was  passed 
entitled  '^an  act  concerning  the  estate  of 
Martin  Dawson,  deceased,  and  for  other 
purposes;  Acts  of  Assembly  1840-'41,  p.  52, 
chap.  26.  The  main  object  of  that  act  was 
to  give  effect  to  Martin  Dawson's  will, 
making  a  devise  and  bequest  for  literary 
purposes ;  but  the  sixth  section  of  the  act  is 
general  in  its  nature,  and  is  in  these  words: 
*'That  if  any  person  shall  hereafter  (by 
gift  in  his  lifetime  or  by  his  last  will  and 
testament)  give  any  sum  of  money  or  other 
property,  real,  personal  or  mixed,  to  the 
president  and  directors  of  the  literary  fund 
for  the  use  of  any  county  or  counties,  or 
any  incorporated  city,  town  or  borough,  or 
directly  to  such  county  or  counties,  or  to 
such  city,  town  or  borough,  the  same  may 
be  taken  and  held  by  the  president  and  di- 
rectors of  the  literary  fund,  or  by  the  county 
or  corporation  courts,  as  the  case  may  be, 
to  be  disposed  of  in  manner  and  form,  to 
all  intents  and  purposes,  as  such  donor  or 
testator  or  testatrix  may  have  prescribed : 
provided,  however,  that  all  such  gifts  or 
devises  shall  be  restricted  to  literary  pur- 
poses or  purposes  of  education."  In  that 
act,  it  will  be  observed  nothing  is  said 
about  a  theological  seminary,  and,  like  the 
said  act  of  1839,  it  is  confined  to  the  subject 
of  indefinite  charities  for  literary  purposes. 
In  the  Code  of  1849  these  two  acts  are  re- 
vised and  digested ;  and  chapter  80  of  that 
Code  contains  such  revision  and  digest, 
which  are  also  contained  in  the  same  chapter 
of  the  Code  of  1860.  In  the  Code  of  1873 
they  are  contained  in  chapter  77,  pages 
667-670,  which  chapter  embraces  also  the 
provision  of  the  act  of  1872-'3,  chapter 
265,    page  243,    in    regard    to  colored 

610  *persons.  There  is  no  material  dif- 
ference, so  far  as  the  principle  in- 
volved in  this  case  is  concerned,  between 
the  acts  aforesaid  and  the  revision  and 
digest  of  them  contained  in  the  several 
codes  as  aforesaid.  In  the  codes,  the  sub- 
ject of  a  theological  seminary  is  referred  to 
only  in  these  words  in  brac)cets  (other  than 
for  the  use  of  a  theological  seminary).  And 
thus  stands  our  law  on  the  subject  now, 
and  thus  it  stood  when  Mrs.  Roy's  will  was 
made  and  recorded.     Does   that   law  invali- 


date the  bequest  made   by  her  to  the  South- 
ern Baptist  Theological  Seminary? 

We  are  clearly  of  opinion  that  it  does  not. 
We  think  its  only  purpose  was,  and  only 
effect  is,  to  make  valid  a  certain  class  of 
indefinite  charities,  to  wit:  charities  for 
literary  purposes;  but  to  except  from  that 
class  thus  made  valid'  an  indefinite  charity 
to  a  theological  seminary.  Why  that  ex- 
ception was  made  it  is  not  material  to  en- 
quire, though  it  might  not  be  difficult  to 
g>int  out  the  motive  of  the  legislature, 
ut  certainly  that  exception  to  an  exception 
cannot  have  the  effect,  and  could  never  have 
been  intended  to  make  invalid  a  definite 
bequest  to  an  incorporated  theological  sem- 
inary, expressly  authorized  by  its  charter 
to  take  and  hold  property  given  to  it  by 
bequest  or  otherwise.  Such  a  bequest  had 
always  been  valid  in  this  state  if  not  every- 
where else.  The  purpose  of  the  acts  of  1839 
and  1841  was  to  make  valid  a  certain  class 
of  donations  which  had  never  been  valid 
before,  but  to  make  an  exception  in  that 
case  only  of  a  theological  seminary.  They 
were  enabling  acts,  which  were  not  to  ex- 
tend to  a  theological  seminary;  but  cer- 
tainly they  were  not  intended,  and  cannot 
have  the  effect  to  disable  an  incorporated 
theological  seminary  to  take  and  hold  prop- 
erty according  to  its  charter,  which  it  had 
always  before  a  perfect  right  to  do. 
611  A  *bequest  to  a  corporation,  as  a  mere 
trustee  for  indefinite  purposes,  not 
embraced  in  the  purview  of  the  acts  afore- 
said, would  be  void  for  uncertainty,  becaus^ 
there  must  in  general  be  certainty  as  to  the 
cestuis  que  trust,  and  as  to  the  objects  of 
the  trust  in  every  case  of  trust,  in  order  to 
make  it  valid.  Certainty  only  as  to  the 
trustee  is  not  sufficient.  But  a  bequest  to 
a  corporation,  for  the  general  purpose  of 
its  incorporation,  is  not  indefinite  nor  un- 
certain in  any  respect.  Such  is  the  bequest 
in  this  case. 

There  is  certainly  nothing  in  the  consti- 
tution which  inhibits  a  bequest  to  a  theo- 
logical seminary;  and  we  have  seen  that 
there  is  nothing  in  the  statute  law  which 
inhibits  a  bequest  to  such  a  seminary  if  it 
be  incorporated.  Nor  is  there  anything  in 
the  policy  of  our  law,  as  has  been  argued, 
which  can  make  such  a  bequest  unlawful. 
The  policy  of  our  law  on  the  subject  extends 
no  further  than  the  law  itself  has  extended. 
The  law  has  extended  only  to  this,  that  in 
giving  effect  to  indefinite  charities  for  lit- 
erary purposes  it  has  made  an  exception  of 
a  theological  seminary,  and  that  is  the  only 
extent  of  the  policy  of  the  law.  The  law 
has  left  unaffected  the  right  to  make  a  be- 
quest for  a  certain  and  definite  object, 
though  it  be  a  theological  seminary;  and  if 
such  a  right  be  not  in  pursuance  of  the 
policy  of  the  law,  it  is  certainly  not  con- 
trary to  it.  The  sense  of  the  legislature  on 
this  subject,  as  was  well  said  in  argument 
by  the  counsel  for  the  appellants,  appears 
from  the  act  passed  February  28,  1854,  en- 
titled **an  act  incorporating  the  Protestant 
Episcopal  Theological  Seminary  and  High 
School   in   Virginia."     Acts   of  Assembly, 


l^i 


25  QRATT. 


Virginia  Reports,  Annotated. 


612,  613,  614,  616 


1853-*4,    p.    65,    chap.    107.      Suppose    the 

bequest  in  this  case  had  been  made  to  that 

corporation,    instead   of   th^  corporation  of 

*'the    Southern    Baptist    Theological 

612  Seminary,"    *would     anybody     have 
doubted  its  validity?  or,  suppose  the 

Southern  Baptist  Theological  Seminary  had 
been  incorporated  by  the  State  of  Virginia 
instead  of  South  Carolina,  and  the  bequest 
in  this  case  had  been  made  to  it,  would 
anybody  have  doubted  its  validity?  These 
questions  must  be  answered  in  the  negative. 
What  difference  then  can  it  make  that  the 
bequest  was  made  to  a  theological  seminary 
incorporated  by  a  sister  state,  and  fully 
authorised  by  its  charter  to  take  and  hold 
property?  None  whatever,  as  what  we 
have  already  said  cleanly  shows. 

Even  if  it  could  be  said  that  the  policy  of 
our  law  forbids  the  execution  of  such  a  trust 
in  this  state  there  is  certainly  nothing  in 
the  policy  of  the  law  of  South  Carolina, 
where'  the  trust  created  in  this  case  was 
intended  to  be  executed,  which  forbids  it. 
^nd  the  will  having  been  executed  and  ad- 
mitted to  probate,  according  to  the  law  of 
this  state,  the  domicil  of  the  testatrix,  the 
fund  would  have  to  be  paid  over  to  the  for- 
eign corporation  to  be  administered  accord- 
ing to  the  law  of  that  state.  The  authorities 
cited  by  the  counsel  for  the  appellants  fully 
sustain  this  proposition.  Hill  on  Trustees, 
pp.  468,  457,  and  the  cases  cited  in  the 
notes,  and  Chamberlain  v.  Chamberlain, 
43  New  York  R.  424,  decided  in  1871.  If 
the  law  of  Virginia  prohibited  a  bequest  to 
a  theological  seminary,  wherever  situate, 
and  whether  incorporated  or  not,  then,  cer- 
tainly, such  a  bequest  would  be  invalid,  no 
matter  where  the  object  might  be  located, 
whether  in  or  out  of  the  state.  But  we  have 
seen  that  our  law  prohibits  such  a  bequest 
to  no  such  seminary,  except  in  the  single 
case  of  a  bequest  which  is  indefinite  and 
uncertain,  and  therefore  void  on  the  princi- 
ples of  the  common  law. 

We  are  therefore  of  opinion  that  the 

613  bequest    in  this  ^case  is  valid.     And 
the    only   remaining    question    to   be 

considered  is,  what  was  intended  to  be  em- 
braced by  the  words  **all  my  bonds  now 
due  me,"  contained  in  the  bequest?  Were 
they  intended  to  embrace  bonds  on  which 
judgments  had  been  obtained,  or  only  bonds 
on  which  no  judgments  had  been  obtained 
by  the  testatrix.  It  appears  to  be  conceded 
on  both  sides  that  there  were  bonds  of  each 
class,  though  the  record  does  not  show  how 
many  or  what  amount  there  are  of  each 
class.  The  words  of  the  bequest  are  very 
comprehensive,  as  much  so  as  general  words 
possibly  can  be,  *'all  my  bonds  now  due 
me."  If  the  testatrix  had  added  the  words 
** whether  judgments  have  been  obtained 
upon  them  or  not,"  or  * 'including  thoso 
on  which  judgments  have  been  obtained," 
her  intention  to  embrace  all  would  have 
been  perfectly  certain.  But  is  not  such  in- 
tention expressed  with  sufficient  certainty 
by  the  word  ''all,"  which  is  broad  enough 
to  embrace  both  classes  of  bonds,  and  which 
is    not    limited    to  one  only  of    these    two 


classes  by  any  expression  contained  in  the 
will.  We  know  that  a  judgment  is  higher 
security  than  a  bond,  and  that  a  lawyer  ia 
enumerating  securities  would  be  apt  to  call 
a  judgment  by  that  name  though  it  had 
been  obtained  upon  a  bond.  But  a  testator, 
who  is  often  inops  consilii  when  he  makes 
his  will,  and  generally  unlearned,  would 
not  be  apt  to  notice  that  distinction.  He 
would  be  apt  to  speak  of  a  bond  as  such, 
though  it  had  passed  into  judgment,  and  he 
had  thereby  acquired  a  lien  upon  the  debtor's 
land  and  a  right  at  any  time  to  sue  out  ex- 
ecution on  the  judgment.  We  can  see  no 
reason  why  the  testatrix  should  have  in- 
tended in  her  bequest  to  except  from  the 
words  "all  my  bonds,"  &c.,  such  as  she 
may  have  obtained  judgment  upon,  and  as 
to  them  to  die  intestate.     We  therefore 

614  think  she  intended  *to  embrace  all  her 
bonds  then  due  her,  whether  judg- 
ments had  been  obtained  upon  them  or  not. 
But  we  do  not  think  any  debt  due  to  her  by 
simple  contract  is  embraced  in  the  bequest 
whether  judgment  had  been  obtained  on  it 
or  not. 

We  are  of  opinion,  for  the  reasons  afore- 
said, that  the  decree  of  the  Circuit  court  is 
erroneous  and  ought  to  be  reversed  and  an- 
nulled, and  the  cause  remanded  to  the  said 
Circuit  court  for  further  proceedings  to  be 
had  therein  in  conformity  with  the  forego- 
ing opinion. 

The  decree  is  as  follows: 

The  Courtis  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  decree  appealed  from  in  this  cause  is 
erroneous ;  therefore  it  is  decreed  and  or- 
dered that  the  same  be  reversed  and 
annulled,  and  that  the  appellees,  the  com- 
plainants in  the  court  below,  do  pay  to  the 
appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid 
here.  And  this  court  proceeding  to  enter 
such  decree  as  the  said  Circuit  court  ought 
to  have  entered,  it  is  further  decreed  and 
ordered,  and  is  hereby  declared  that  the  be- 
quest contained  in  the  fifth  clause  of  the 
will  of  the  testatrix,  Mary  J.  Roy,  deceased, 
to  *'the  Baptist  Theological  Seminary  in 
South  Carolina"  was  intended  by  the  testa- 
trix to  be  made  to  "the  Southern  Baptist 
Theological  Seminary,"  an  institution  of 
learning  incorporated  by  an  act  of  the  leg- 
islature of  South  Carolina  ratified  on  the 
21st  day  of  December  1858,  in  the  proceed- 
ings in  this  cause  mentioned;  that  the  de- 
scription given  of  the  said  corporation  in 
the  said  bequest  is  sufficient ;  that  there  is 
nothing  in  the  policy  or  laws  of  the  state  of 
Virginia  which  makes  the  said  bequest  in- 
operative or  void,  but,  on  the  contrary* 

615  the  same  is  legal  and  ''^valid ;  that  the 
said    corporation    is    entitled    to    the 

benefit  of  the  said  bequest,  and  to  receive 
the  subject  thereby  bequeathed;  and  that 
the  words  "all  my  bonds  now  due  me/' 
contained  in  the  said  bequest,  embrace,  not 
only  her  bonds  on  which  no  judgments  had 
been  rendered,  but  also  her  bonds  on  which 
judgments  had  been  rendered,  to  the  benefit 
of  which  judgments  the  said  corporation  is 
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entitled  under  the  said  bequest ;  but  do  not 
embrace  debts  due  to  her  by  simple  contract, 
whether  judgments  had  been  obtained  upon 
them  or  not. 

And  as  the  complainants  in  their  bill  in 
this  cause  besides  seeking  to  have  the  said 
fifth  clause  of  the  said  will  declared  and 
decreed  to  be  inoperative  and  void,  and  the 
property  named  therein  distributed  between 
them,  also  ask  for  an  account  of  the  trans- 
actions of  said  executors,  and  of  all  the 
property  of  which  the  said  testatrix  died 
seized  and  possessed,  which  she  did  not 
dispose  of  by  her  said  will,  and  for  general 
relief ;  it  is  ordered  that  this  cause  be  re- 
manded to  the  said  Circuit  court  to  be  fur- 
ther proceeded  in  to  a  final  decree,  as  may 
be  proper  and  in  conformity  with  the  fore- 
going opinion  and  decree.  Which  is  ordered 
to  be  certified  to  the  said  Circuit  court  of 
the  county  of  Essex. 

Decree  reversed. 


616       *Merch.  &  Mech.   Savings   Bank  of 
Norfolk  v.  Dashiell  &  als. 

December  Term,  1874,  Richmond. 
I.  Bttildliv  Coatracte— Mechanics*    Liens  — ''Qeoeral 
Contmctor.*"— The  term  "general  contractor."  as 
ased  in  the  act  of  July  llth,  1970,  entitled  "an  act 
in  relation  to  mechanics*  liens,"  includes  all  per- 
sons fomishinff  materials  for  or  dolnr  work  upon 
a  bnlldinff,  under  a  contract  made  by  such  persons 
directly  with  the  owner  of  the  bnildinff. 
a.   Same— Same— 3nbcoatrecton*    Ltons.  — if    after 
contracts  are  made  by  the  owner  with  the  parties 
who  are  to  famish  materials  for  or  do  the  work 
upon  the  bnildinff.  and  they  have  commenced  to 
perform  their  contracts,  the  erection  of  thebaild- 
inir  is  stopped  by  the  owner,  so  that  it  is  not  com- 
pleted, the  lien  in  favor  of  the  workmen,  and  the 
parties  fnmlshinir  the  material  for  compensation 
for  work  done  and  materials  furnished,  is  ezist- 
inff  and  valid,  without  their  fllinr  their  claims  in 
the  clerk's  office  within  thirty  days  from  the  time 
the  work  is  stopped,  or  thonffh  they  do  not  file 
them.    And  these  liens  will  have  priority  over  any 
liens  upon  the  balldinir  created  after  work  was 
commenced  nnder  said  contracts. 
3.  Same  — Sane— Verbal  Contract- The  lien   exists 
where  work  is  done  under  a  verbal  contract  with 
the  owner. 

The  Masonic  Building  Association  of  the 
city  of  Norfolk,  in  January  1871,  entered 
into  separate  written  contracts  with  Charles 
Dashiell,  Spaulding  &  Guy  and  William 
Rosson,  for  the  erection  of  a  large  building 
upon  a  lot  in  the  city  of  Norfolk,  owned  by 
the  association.     The  contract  with  Dashiell 

•Mcchanici*  Lien.— The  principal  case  is  cited,  as 
autborlty  upon  this  subject,  in  the  foUowlnflr 
cases:  Boston  &  Co.  v.  C.  &  O.  R.  Co..  76  Va.  188; 
Shackleford  v.  Beck,  80  Va.  676;  West  Virginia  Bldff. 
Co.  V.  Saucer,  45  W.  Va.  488, 31  S.  £.  Rep.  966;  Cushwa 
V.  Improvement,  Loan  &  Building  Ass*n,  45  W.  Va. 
490,  S2  S.  £.  Rep.  S60.  See  monofirraphic  note  on 
"Municipal  Corporations"  appended  to  Danville  v. 
Pace,  35  Gratt  1.  for  the  Immunity  of  public  build- 
lofiTs  from  mechanics*  liens. 


was  for  the  furnishing  the  material  for  and 
doing  all  the  wood  work  on  the  house ;  and 
he  was  to  be  paid  from  time  to  time  as  por- 
tions of  the  work  was  completed :  Rosson, 
in  like  manner,  contracted  for  furnishing 
the    materials   and   doing    the    brick 

617  work;  to  be  paid  as  the  *work  pro- 
gressed; and  Spaulding  &  Guy  con- 
tracted to  do  the  plumbing  and  gas  fitting. 
Charles  E.  Cassell  was  employed  as  the  ar- 
chitect to  Jurnish  the  plans  and  specifica- 
tions for  the  building  and  superintend  the 
work. 

The  contractors  seem  to  have  commenced 
their  work  in  February  1871,  and  to  have 
continued  it  until  some  time  in  February 
or  March  1872.  At  this  time  Rosson  had 
completed  all  the  brick  work,  with  the  ex- 
ceptions of  some  paving,  and  to  have  re- 
ceived payments  from  time  to  time,  so  that 
when  this  suit  was  instituted  his  claim 
amounted  to  $1,910.06 ;  and  there  was  claimed 
by  Benjamin  Hill,  a  sub-contractor  under 
Rosson,  for  material  furnished,  $400.  Dash- 
iell seems  to  have  completed  the  first  four 
instalments  of  his  work,  and  to  have  done 
considerable  work  on  the  remaining  two. 
After  crediting  the  payments  made  to  him, 
he  claimed  that  there  was  due  to  him 
$7,992.39.  Spaulding  &  Guy  claimed  $723. 
And  Cassel,  who  had  no  written  contract 
with  the  Masonic  Association,  but  was  em- 
ployed by  them,  claimed  $1,375. 

By  deed,  bearing  date  the  29th  day  of 
June,  1871,  the  Masonic  Building  Associa- 
tion conveyed  to  William  T.  Harrison  the 
lot  on  which  they  were  erecting  the  build- 
ing above  mentioned,  in  trust  to  secure  to 
the  Merchants  and  Mechanics  Savings  Bank 
of  Norfolk  the  sum  of  $10,000,  borrowed  of 
that  bank.  And  on  3d  of  July,  1871,  the 
association  conveyed  to  Charles  Sharp  the 
same. lot,  to  secure  a  debt  of  $5,000  due  to 
Myer  Myers.  Both  of  these  deeds  were  ad- 
mitted to  record,  the  first  on  the  5th  and 
the  second  on  the  8th  of  July. 

It  appears  that  from  the  difficulty  of  pro- 
viding the  money   to   pay   the   contractors, 
the    work    was     delayed,    and    at    length, 
in  March    1872,  it  was  stopped  by  the 

618  *inability  of  the   association  to  carry 
it  on.     After  the    work  was  stopped, 

but  probably  not  within  thirty  days  from 
that  date,  Dashiell,  Rosson,  Spaulding  & 
Guy  and  Cassell  filed  in  the  clerk's  office  of 
the  Corporation  court,  their  respective 
claims  of  lien  upon  the  property ;  and  Hill 
gave  notice  of  his  claim  to  the  Masonic 
Building  Association. 

In  April  1872,  Harrison,  the  trustee  in  the 
deed  to  secure  the  Merchants  and  Mechanics 
Savings  Bank,  advertised  the  property  to 
be  sold;  and  thereupon  Dashiell  and  the 
other  above  named  contractors  applied  to 
the  judge  of  the  Corporation  court  of  Nor- 
folk for  an  injunction  to  stop  the  sale  until 
the  priorities  of  their  liens  and  those  of  the 
claimants  should  be  established;  and  that 
then  the  property  might  be  sold. 

All  the  parties  were  brought  before  the 
court  as  defendants,  and  separate  answers 
were  filed  by   the   association  and  the  trust 
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creditors,  in  which  several  objections  were 
made  to  the  claims  of  the  plaintiffs,  both 
as  to  their  amounts  and  the  validity  of  their 
claims  to  a  lien.  But  the  last  is  the  only 
question  considered  by  this  court. 

The  cause  came  on  to  be  heard  on  the  23d 
of  April  1873,  when  the  court  held  that 
Dashiell,  Rosson,  Spauldin^  A  Guy  and 
Cassell  were  general  contractors  within  the 
meaning  of  the  act  of  assembly  approved 
July  11th,  1870,  entitled  **an  act  in  relation 
to  mechanic's  liens,'*  and  that  Hill  was  a 
sub-contractor;  that  they  were  entitled  to 
liens  on  the  property  for  the  work  done  and 
materials  furnished  by  them,  which  were 
not  impaired  by  the  failure  to  complete  their 
contracts ;  that  being  owing  entirely  to  the 
default  of  the  Masonic  Building  Associa- 
tion ;  and  that  these  liens  had  priority  to 
the  liens  under  the  trust  deeds.     And 

619  *there  was  a  decree   in    favor  of  the 
plaintiffs    respectively,    for  the  sums 

hereinbefore  stated,  with  interest,  except 
that  of  Cassell,  which  was  reduced  to  $850 ; 
and  commissioners  were  appointed  to  sell 
the  property,  if,  &c. 

From  this  decree  the  Merchants  and  Me- 
chanics Savings  Bank  applied  to  a  judge  of 
this  court  for  an  appeal ;  which  was  allowed. 

Wm.  A.  Swank,  for  the  appellant. 

Baker  &  Walke,  for  the  appellees. 

CHRISTIAN,  J.  The  main  question  to 
be  determined  in  this  case  is  what  is  the 
true  construction  to  be  given  to  the  first 
and  second  sections  of  the  act  approved 
July  11th,  1870,  entitled  **an  act  in  relation 
to  mechanic's  liens."  These  sections  are 
as  follows: 

**1.  Be  it  enacted  by  the  general  assembly, 
that  all  artisans,  builders,  mechanics,  lum- 
ber dealers  and  others,  performing  labor  or 
furnishing  materials  for  the  construction, 
repair  or  improvement  of  any  building  or 
other  property,  shall  have  a  lien,  as  herein- 
after provided,  upon  such  property,  and  so 
much  land  therewith,  as  shall  be  necessary 
for  the  convenient  use  and  enjoyment  of  the 
premises,  for  the  work  done  and  materials 
furnished.  But  when  the  claim  is  for  re- 
pairs only,  no  .such  lien  shall  attach  upon 
the  property  repaired  unless  such  repairs 
were  ordered  by  the  owner  of  the  property 
or  his  agent. 

2.  *'A  general  contractor  wishing  to  avail 
himself  of  the  lien  given  him  by  the  pre- 
ceding section,  shall  file  within  thirty  days 
after  the  completion  of  the  work,  in  the 
clerk's  office  of  the  County  or  Corporation 
court  of  the  county  or  corporation  in  which 
the    property    upon    which    a    lien  is 

620  sought  to  be  secured  is  ^situated,  and 
in  the  clerk's  office   of  the   chancery 

court  of  the  city  of  Richmond  when  the 
property  is  in  said  city,  a  true  account  of 
the  work  done  or  materials  furnished,  sworn 
to  by  said  claimant  or  his  agent,  with  a 
statement  attached  signifying  his  intention 
to  claim  the  benefit  of  said  lien,  and  setting 
forth    a    brief  description   of   the  property 


upon  which  he  claims  the  lien.  It  shall  be 
the  duty  of  the  clerk  in  whose  office  such 
account  and  statement  shall  be  filed,  to 
record  the  same  in  a  book  kept  for  that  pur- 
pose ;  and  from  the  time  of  such  filing  all 
persons  shall  be  deemed  to  have  notice 
thereof.  * ' 

We  have  first  to  determine  the  meaning 
of  the  words  ** general  contractor,"  used  in 
the  second  section. 

In  the  case  before  us,  the  **  Masonic 
Building  Association  of  the  city  of  Norfolk*' 
having  determined  to  erect  in  that  cit3'  a 
large  and  expensive  building  for  the  use  of 
the  association,  made  three  separate  and 
distinct  contracts  with  certain  builders  and 
mechanics,  one  with  Charles  Dashiell  for 
the  carpentry  or  wood  work,  one  with  Wil- 
liam Rosson  for  the  brick  work,  and  one 
with  Spaulding  &  Guy  for  the  plumbing 
and  gas  fitting,  and  also  employed  one 
Charles  E.  Cassel  as  the  architect  for  de- 
signing and  superintending  the  building. 

It  is  insisted  by  the  learned  counsel  for 
the  appellant  that  none  of  these  are  "gen- 
eral contractors,"  and  that  therefore  they 
cannot  assert  their  liens  under  this  act,  and 
that  the  demurrer  to  the  bill  ought  to  have 
been  sustained,  and  the  bill  dismissed.  He 
maintains  that  a  "general  contractor"  is 
one  who  contracts  for  the  building  of  the 
whole  house,  that  is,  every  part  of  it,  and 
that  it  is  only  to  such  a  contractor  that  the 
lien  is  directly  given,  and  that  when 
621  contracts  are  *made,  as  in  this  case, 
with  different  mechanics  or  artisans, 
for  the  completion  of  different  parts  of  a 
building,  they  can  acquire  no  lien.  Such 
a  construction,  I  think,  is  too  narrow  and 
technical,  and  would,  in  the  great  majority 
of  cases,  defeat  the  very  object  of  the  stat- 
ute. The  title  of  the  act  is  "an  act  in  re- 
lation to  mechanics'  liens,"  and  the  whole 
scope  and  object  of  the  act  is  to  insure  to 
this  useful  class  of  laborers  the  certain,  and 
speedy  rewards  of  their  labor,  and  to  pre- 
vent the  fruits  of  their  daily  toil,  when 
matured,  from  being  reaped  by  others.  To 
confine  it  to  the  very  small  class  of  "gen- 
eral contractors,"  in  the  sense  of  these 
words,  as  construed  by  the  appellant's 
counsel,  would  limit  its  effect  to  a  decree 
never  intended  by  the  legislature. 

The  first  section  indicates  the  scope  of 
the  act,  and  enumerates  those  entitled  to 
the  lien,  viz:  "All  artisans,  builders,  me- 
chanics, lumber  dealers,  and  others  perform- 
ing labor,  or  furnishing  materials  for  the 
construction,  repair  or  improvement  of  any 
building  or  other  property."  In  this  sec- 
tion, enumerating  the  class  who  shall  be 
entitled  to  a  lien,  the  words  general  con- 
tractor are  not  used ;  they  are  used  for  the 
first  time  in  the  second  section.  There 
being  no  words  to  limit  the  applicability  of 
this  term  "general  contractor"  to  the  class 
enumerated  in  the  first  section,  any  one  of 
them  may  be  a  general  contractor,  the  lum- 
ber man  who  furnishes  the  material,  as  well 
as  the  mechanic  who  does  the  work.  It  is 
plain  that  the  term  "general  contractor"  is 
not  restricted  to   the  contractor  who  under- 
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takes  to  complete  every  part  of  the  work, 
because  the  act  in  terms  provides  for  the 
man  who  does  no  part  of  the  work,  but 
simply  furnishes  the  material.  He  may  be 
a  ^'g-eneral  contractor,"  for  he  is  one  of 
the  enumerated  classes.  Upon  the  face  of 
the  whole  act  it  is  plain  that  the  words 

622  * 'general  contractor**  *are  used  in 
contradistinction  to  the  word  sub- 
contractor. This  contradistinction  runs 
through  almost  every  section  of  the  act. 
The  general  contractor  is  required  to  do 
certain  things,  and  the  sub-contractor  is 
required  to  do  certain  other  things:  the 
general  contractor  acquires  certain  rights 
in  one  way,  and  the  sub-contractor  in  an- 
other way.  This  view  is  made  conclusive 
by  the  fact,  that  in  the  third  and  tenth 
sections  the  word  contractor  is  used  as 
synonymous  with  ** general  contractor,** 
showing  that  the  word  '^general*'  has  no 
specific  import,  but  only  is  used  to  make 
more  palpable  the  distinction  between  the 
contractor  and  sub-contractor.  It  is  obvious, 
looking  to  the  whole  act,  that  a  ' 'general 
contractor,'*  in  the  meaning  of  the  statute, 
is  one  who  contracts  directly  with  the  owner 
of  the  property ;  and  whether  his  contract 
be  to  construct  a  part  of  the  whole  of  a 
building,  if  his  contract  is  made  with  the 
owner  he  is  a  general  contractor,  in  the 
meaning  of  the  act.  The  usual  mode  of 
building  houses  in  the  cities  is  not  by  mak- 
ing one  entire  contract  for  the  construction 
of  the  entire  building,  but  diflferent  con- 
tracts for  different  parts :  with  the  carpenter 
for  the  wood,  with  the  bricklayer  for  the 
brick  work,  and  so  on ;  and  any  one  of  those 
who  contracts  directly  with  the  owner  is  a 
general  contractor,  as  distinguished  from  a 
sub-contractor.  Any  other  construction 
would  violate  the  very  object  of  the  act,  in 
limiting  its  operation,  and  would  lead  to 
the  grossest  injustice  and  the  most  palpable 
absurdity.  It  would  be  to  hold,  that  though 
a  mechanic  should  build  every  part  of  a 
house,  brick  work,  wood  work,  plastering 
and  upholstering,  he  could  acquire  no  lien, 
because  a  grate  or  gas  fixture  was  put  in 
by  another ;  or,  in  a  contract  for  repairs,  if 

a  painter  has  painted  a  whole  house, 

623  inside  and   out,  *he  could  not  acquire 
a  lien  for  his   work  because   another 

man  had  put  on  a  lock,  which  was  a  neces- 
sary part  of  the  repairs,  and  therefore  the 
painter  had  not  completed  the  whole  work 
of  repairs,  and  was  consequently  not  a 
'* general  contractor.*'  This  would  be  the 
absurd  consequence  of  a  literal  construction 
of  the  words  ''general  contractor.** 

But  it  is  further  argued,  in  behalf  of  the 
appellants,  that  the  appellees  have  acquired 
no  lien,  because  the  act  requires  that  a  party 
to  avail  himself  of  the  lien,  given  by  the 
act,  must  file  within  thirty  days  after  the 
completion  of  the  work,  in  the  clerk*  s  ofiice, 
an  account  of  his  claim,  with  a  statement 
signifying  his  intention  to  claim  the  benefit 
of  said  lien.  He  insists  that  by  the  terms 
of  the  act  the  work  must  be  completed,  and 
the  claim  filed  within  thirty  days  after  com- 
pletion, to  entitle  the  party  to  a  lien.     Now, 


in  this  case,  the  Masonic  Building  Associ- 
ation failed  to  comply  with  their  contract, 
and  finally  directed  a  discontinuance  of  the 
building,  after  a  large  amount  in  materials 
and  labor  had  been  furnished  and  expended 
by  the  appellees. 

If  the  building  was  not  completed  it  was 
no  fault  of  the  appellees.  They  were  pre- 
vented by  the  owner  from  going  on  to  its 
completion.  They  had  performed  their  part 
of  their  separate  contracts.  Suppose  the 
controversy  was  between  the  appellees  and 
the  Masonic  Building  Association.  It  is 
plain,  from  the  whole  scope  and  object  of 
the  act,  that  the  mechanics*  lien  would  at- 
tach to  the  building  and  the  ground  upon 
which  it  was  in  process  of  erection ;  and 
the  owner  could  not  deprive  the  contractors 
of  the  lien  which  the  law  gives,  upon  the 
ground  that  the  notice  of  the  lien  had  not 
been  recorded  within  thirty  days  after  the 
completion,  when,  in  point  of  fact,  the 
completion  of  the   building   had  been 

624  prevented  by  the  owner  *^himself .  This 
would  be  to  allow  a  party  to  take  ad- 
vantage of  his  own  wrong,  and  to  offer  a 
premium  for  the  violation  of  contracts. 
How  are  the  rights  of  the  parties  changed 
by  the  fact  that  the  owner  makes  a  contract 
with  other  parties,  by  which  he  creates  a 
lien  upon  the  same  property  to  them?  It 
appears  in  this  case  that  on  the  29th  June 
1871,  long  after  the  commencement  of  the 
building,  the  said  Masonic  Building  Asso- 
ciation made  a  deed  of  trust  upon  the  lot 
and  building  to  secure  a  debt  of  $10,000  to 
the  Merchants  and  Mechanics  Savings  Bank 
of  Norfolk  (the  appellants  here)  and  on  the 
third  day  of  July  1871,  made  another  deed 
of  trust  to  Charles  Sharp,  trustee,  to  secure 
a  debt  of  $5,000  to  Myer  Myers.  Now,  can 
the  right  of  the  mechanic  be  affected  by 
any  contract  made  by  the  owner  and  third 
parties  after  the  commencement  of  the 
building?  They  were  no  parties  to  that 
contract,  and  if  the  owner  could  not  deprive 
them  of  their  lien  because  no  notice  of  the 
lien  was  filed  "thirty  days  after  comple- 
tion," because  by  his  own  act  it  was  not 
completed,  certainly  his  grantees,  who  take 
only  such  rights  as  he  had,  must  hold  sub- 
ject to  the  rights  which  the  law  gives  to 
the  mechanics. 

The  seventh  section  of  the  act  provides 
that  "the  lien  created  by  this  act  shall  be 
preferred  to  every  other  lien  or  incumbrance 
which  shall  have  attached  upon  said  prop- 
erty subsequent  to  the  time  at  which  the 
work  was  commenced  or  the  materials  fur- 
nished, and  no  incumbrance  upon  the  land 
created  after  the  making  of  the  contract  for 
the  erection  of  a  building  upon  such  land, 
shall  operate  upon  the  building  erected  until 
the  lien  in  favor  of  persons  doing  the  work 
or  furnishing  materials  shall  have  been 
satisfied. ' ' 

I  think  it  is  plain  that  the  true  con- 

625  struction    to   be  *given    to   the  act  is 
this :  that  it  creates  a  lien  in  favor  of 

the  class  enumerated  in  the  first  section, 
"mechanics,  artisans,  builders,  lumber  deal- 
ers," &c.,  which  lien  attaches  to  the  prop- 
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erty  as  soon  as  the  work  is  commenced, 
which  shall  be  preferred  to  every  other  lien 
or  incumbrance  made  subsequent  to  that 
time.  If  the  work  be  completed  according 
to  the  contract,  then  the  contractor  (whether 
he  be  a  contractor  for  a  part  or  for  the  whole 
work,  provided  he  makes  his  contract  di- 
rectly with  the  owner),  in  order  to  avail 
himself  of  the  lien  created  by  the  act,  must 
file  within  thirty  days  after  the  completion 
of  the  work,  the  account  and  statement  re- 
quired by  the  statute.  This  is  required 
only  where  the  work  is  completed;  and  the 
reason  is  obvious.  As  long  as  the  work  is 
progressing  and  incomplete  the  law  gives 
notice  to  the  world  that  the  mechanic's  lien 
attaches  to  the  building  from  the  time  it  is 
commenced,  and  which  he  may  enforce  by 
filing  within  thirty  days  after  its  completion 
the  statement  and  account  required  by  the 
statute.  So  that  while  it  is  in  the  course 
of  construction  no  notice  is  necessary. 
After  it  is  completed  and  delivered  to  the 
owner,  the  mechanic,  in  order  to  retain  his 
lien,  must,  within  thirty  days,  comt:4y  with 
the  requirements  of  the  statute.  And  this 
is  required  in  order  to  notify  all  persons 
dealing  with  the  owner  that  the  mechanics' 
lien,  to  which  the  law  gives  preference,  still 
attaches  to  the  property.  If  the  work  is  not 
completed  by  default  of  the  owner  there  can 
be  no  loss  of  the  lien  by  that  default. 

In  Philips  on  Mechanics'  Liens,  page  194, 
the  author  says:  ^*It  is  universally  true, 
that  no  loss  of  lien  is  occasioned  for  the 
work  actually  performed  in  accordance  with 
the  contract  when  the  work  has  been  stopped 

or  abandoned  in  consequence  of  the 
626      default    *of    the    owner."      See    also 

Bushiield  v.  Wheeler,  14  Allen's 
(Mass.)  R.  139;  Schwartz  v.  Saunders,  46 
111.  R.  18. 

In  this  case,  it  seems  that  the  appellees 
did  each  file  in  the  clerk's  office  of  the  Cor- 
poration court  of  Norfolk  a  statement  of 
their  respective  claims,  and  their  purpose 
to  assert  their  lien.  This  was  .  done  no 
doubt  out  of  abundant  caution.  It  was  not 
necessary  to  secure  their  lien.  This,  as  has 
been  seen,  is  required  only  in  a  case  where 
the  work  has  been  completed.  The  lien 
attaches  without  such  action  in  a  case  where 
the  work  is  not  completed  by  the  default  of 
the  owner.  But  having  complied  with  their 
contracts,  and  established  their  just  claims 
by  sufficient  proof,  they  are  entitled  to  en- 
force their  liens,  which  the  law  affixes  to 
the  property,  in  preference  to  all  other  liens 
or  incumbrances  which  were  created  subse- 
quent to  the  commencement  of  their  work 
on  the  building. 

I  am  therefore  of  opinion  that  the  decree 
of  the  Corporation  court  of  the  city  of  Nor- 
folk be  affirmed. 

STAPLES,  J.  I  am  not  prepared  to  go  as 
far  as  Judge  Christian,  in  saying  that  the 
lien  of  the  mechanic  upon  an  unfinished 
building  is  preserved  although  the  contract 
is  never  recorded.  I  have  not  examined 
that  question,  and  do  not  wish  to  be  under- 
stood as  expressing   any   opinion    upon    it. 


Upon  the  other  points  I  concur  with  Judge 
Christian. 

ANDERSON  and  BOULDIN,  Js.,  con- 
curred in  the  opinion  of  Christian,  J. 

MONCURE,  P.,  dissented,  first  on  the 
construction  given  to  the  term  '* general 
contractor;"  but  second,  and  especially,  on 
the  ground  that  a  lien  is  given  without 
limit  as  to  time. 

Decree  affirmed. 


627 


*Higginbotham'8  Ex'x  v.  The    Com- 
monwealth. 


December  Term,  1874,  Richmond. 
Absent,  MOHCUBB,  P. 

I.  SUte  Debts.— The  present  State  of  Vlrgflnia  is 
bound  to  the  creditors  of  the  state  for  debts  due 
before  the  division  for  the  whole  of  their  debts. 
And  West  Viririnia  is  equally  bound  for  tbem. 

a.  Same  — Suits  to  Bnforce  Pasnnent.— Under  the 
statute,  the  State  of  Viririnla  may  be  sued  for  any 
debt  or  claim  due,  whether  liquidated  or  unliqui- 
dated. 

The  case  is  stated  in  the  opinion  of  the 
court  delivered  by  Judge  Bouldin. 

Lyons,  for  the  appellant. 

The  Attorney  General,  for  the  Common- 
wealth. 

BOULDIN,  J.  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  the  city  of  Richmond, 
dismissing  with  costs  a  petition  of  the 
plaintiff  in  error,  filed  in  said  court,  to 
recover  a  debt  alleged  to  be  due  to  the  pe- 
titioner from  the  State  of  Virginia. 

The  case  was  briefly   this: — ^The  plaintiff 
in  error,  and   petitioner  below,  is  executrix 
of  David  Higginbotham,  deceased,  who  was 
owner  of  twelve  shares  of  stock  in  the  Old 
James  River  Company.     By  an  amendment 
to  the  charter  of   that  company,    passed  on 
the  17th  day   of    February   1820,    and  duly 
accepted  by  the  company,  the  company 
628      became    the    agent   of   the   *state   to 
carry  on   the   work   on  state  account, 
and  under  the  direction   and  control  of  the 
general  assembly ;  and   it   was   agreed   be- 
tween   the    state    and   the  company  that  in 
lieu  of  the  annual   dividends   which   might 
have  been  thereafter  declared  on  the  st<Kk, 
the  company  should   be  allowed  twelve  per 
centum  per  annum   on    its  stock  for  twelve 
years     from     the    commencement    of    the 
amendatory  act,  and  fifteen  per  centum  per 
annum    thereafter    forever.     This    act  was 
declared  on    its  face  to  be  **a  compact"  be- 
tween this  commonwealth  and  the  said  com- 
pany, subject,  however,  at  all  times  to  such 
change   and  modification  as   the  legislature 
may  think  proper   to   make:  provided,  that 
no    such    change    or   modification   shall  be 
made   as   will  take   from   the  James  River 
Company    their  right   to  the  dividends^  or 
any  part   of  the  dividends   upon  their  stock 
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allowed  to  them  by  this  act.  Here  then 
we  have  a  solemn  **compact"  between  the 
state  and  the  company,  formally  declared 
to  be  such  on  its  face,  that  from  and  after 
the  commencement  of  the  amendatory  act 
aforesaid,  the  dividend  or  annuity,  as  it  is 
in  effect,  thereby  secured  to  be  paid  on  each 
share  of  stock,  should  be  forever  paid  with- 
out abatement  or  diminution.  Such  was 
the  solemn  obligation  assumed  by  the  state 
as  the  price  of  the  stockholders'  property. 

By  the  said  act  of  February  I7th,  1820, 
and  by  sundry  acts  passed  thereafter,  down 
to  the  16th  day  of  March  1832,  the  powers 
and  duties  of  the  James  River  Company, 
acting  for  the  state,  were  from  time  to  time 
extended  and  enlarged ;  but  until  the  date 
last  mentioned  the  company  itself  continued 
to  exist  under  its  own  organization.  On 
that  day,  however,  a  new  company,  with 
greatly  extended  powers,  was  chartered, 
called  the  James  River  and  Kanawha  Com- 
pany, to  which  all  the  interest  of  the 
629  state  in  the  old  James  *River  Com- 
pany was  transferred ;  but  this  trans- 
fer was  made  expressly  ^^  subject  to  the 
payment  of  fifteen  per  centum  per  annum 
forever  to  the  stockholders  of  the  old  com- 
pany.*' By  this  act  the  James  River  and 
Kanawha  Company  became  the  successor  of 
the  old  James  River  Company,  and  the  duty 
of  providing  forever  for  the  dividend  as  it 
is  called,  of  fifteen  per  centum  per  annum 
to  the  stockholders  of  the  old  company  de- 
volved, as  we  have  seen,  directly  on  the 
James  River  and  Kanawha  Company,  under 
its  agreement  with  the  state ;  and  by  the 
act  of  March  22d,  1836,  the  state  required 
the  latter  company  to  pay  these  dividends 
into  the  public  treasury,  to  be  disbursed 
among  the  stockholders  of  the  old  James 
Kiver  Company  by  the  second  auditor ;  thus 
again  solemnly  acknowledging  the  right  of 
the  stockholders  to  these  * 'dividends,"  and 
the  duty  of  the  state  to  see  that  they  were 
punctually  paid,  by  requiring  her  assignee 
to  pay  them  into  the  public  treasury  to  be 
disbursed  to  the  stockholders  by  a  state 
ofiScer. 

Such  was,  in  substance,  (so  far  as  is  nec- 
essary to  be  here  considered)  the  state  of 
legislation  on  this  subject  when  the  act  of 
March  23d  1860  was  passed,  by  which  the 
state  became  again  directly  bound  to  the 
stockholders  of  the  old  James  River  Com- 
pany for  the  ' 'dividends"  aforesaid,  having 
assumed  the  payment  thereof  in  considera- 
tion of  certain  shares  of  stock  in  the  James 
River  and  Kanawha  Company,  issued  by 
said  company  to  the  state.  We  thus  see 
that  in  March  1860,  the  state  of  Virginia 
again  became  directly  bound  to  the  stock- 
holders of  the  old  James  River  Company  for 
an  indebtedness,  the  justice  and  binding 
force  of  which  she  had  often  acknowledged, 
and  which  forty  years  before  she  had  her- 
self contracted  and  agreed  to  pay  as  the 
price  of  their  property  granted  to  her 
^30  ^under  a  legislative  contract  which, 
on  its  face,  is  formally  declared  to  be 
^'a  compact  between  the  state  and  the  said 
oompany, ' '  and  by  which  the  annuity  afore- 


said is  secured  to  the  stockholders  without 
abatement  or  diminution  forever;  thus  sol- 
emnly declaring  the  obligation  of  this 
* 'compact"  on  the  state   should   be  eternal. 

It  is  unnecessary  to  discuss  the  question, 
whether  the  nature  and  original  terms  of 
this  "compact"  and  the  subsequent  dealing 
of  the  state  with  it,  add  at  all  to  its  binding 
force  as  a  "compact"  between  the  parties. 
It  is  enough  to  say  that  it  is  a  compact  of 
the  state  with  a  portion  of  her  citizens,  en- 
tered into  in  terms  of  unusual  solemnity ; 
and  that  her  action  down  to  the  close  of  the 
late  war  between  the  states  indicates  at  all 
times  a  careful  purpose  on  her  part  to  pre- 
serve intact  the  rights  of  the  stockholders 
under  it.  Accordingly  we  find  that  under 
all  the  changes  of  legislation  on  the  subject, 
down  to  the  first  of  January  1865,  the  ap- 
pellant's annuity  was  regularly  paid;  but 
since  that  date  there  has  been  but  a  single 
payment  of  $120,  leaving  arrearages  to  the 
amount  of  $2,220,  as  of  the  1st  of  July  1871. 
For  that  amount  with  its  accruing  interest, 
after  applying  for  payment  at  the  offices  of 
the  auditor  of  public  accounts,  and  the  sec- 
ond auditor,  and  being  refused  at  both,  this 
suit  was  brought  by  petition  in  the  Circuit 
court  of  the  city  of  Richmond,  making  the  • 
auditor  of  public  accounts  and  the  second 
auditor  parties,  and  praying  judgment 
against  the  state  for  the  amount  of  the 
claim. 

The  second  auditor  made  no  formal  an- 
swer to  the  petition,  but  there  is  filed  in 
the  cause  a  certificate  from  him,  showing  the 
arrearages  of  the  annuity  or  "dividends," 
as  he  describes  them,  to  be  $2,220,  as 
631  of  *the  first  day  of  July  1871,  being 
the  exact  sum  demanded  by  the  peti- 
tioner. 

The  auditor  of  public  accounts  filed  an 
answer  to  the  petition,  resisting  payment 
of  the  petitioner's  claim  on  several  grounds, 
all  of  which  will  appear  in  the  answer. 

The  Circuit  court  held,  "that  the  plaintiff, 
at  the  time  of  filing  her  petition  in  this 
cause,  had  a  valid  and  subsisting  claim 
against  the  state  for  the  arrears  of  said 
unpaid  dividends,  amounting  to  the  sum  of 
twenty-two  hundred  and  twenty  dollars ;  but 
the  said  claim  of  the  plaintiff  being  for 
arrears  of  dividends  upon  a  fixed,  ascer- 
tained and  recognized  debt  of  the  state,  the 
time  and  manner  of  payment  whereof  nec- 
essarily depend  upon  considerations,  ad- 
dressing themselves  to  the  wisdom  of  the 
general  assembly ;  and  by  the  constitution 
and  the  law  is  reserved  for  determination 
to  its  discretion ;  and  the  general  assembly 
not  only  having  failed  to  make  any  appro- 
priation out  of  which  either  of  the  auditors 
could  pay  the  claim  of  the  plaintiff,  but 
having  affirmatively  declared,  that  in  the 
present  financial  condition  of  the  state  the 
said  claim  cannot  be  paid,  nor  any  part 
thereof,  except  upon  terms  of  compromise 
and  abatement,  which  the  plaintiff  declines 
to  accept,  the  court  is  further  of  opinion 
that  it  has  no  authority  to  grant  the  prayer 
of  the  plaintiff;"  and  the  petition  was 
therefore  dismissed  with  costs. 
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From  this  order  or  judg-ment  an  appeal 
has  been  taken  to  this  court;  on  which  the 
case  is  now  before  us. 

The  questions  which  have  been  discussed 
in  this  court  are  in  effect  the  following": 

First.  Does  the  state  of  Virginia  now  owe 
the  entire  debt  claimed  by  appellants? 

632  *Secondly.  If  she  does,    can  she  be 
sued  for  it  by  her  own  citizen   in  her 

own  courts? 

Unless  the  affirmative  of  both  propositions 
can  be  maintained  the  judgment  of  the  Cir- 
cuit court  must  be  affirmed. 

The  Circuit  court  held,  as  we  have  seen, 
that  the  appellant's  claim  for  the  entire 
debt  was  a  * 'valid  and  subsisting  claim"; 
but  it  has  been  earnestly  contended  by  the 
attorney  general  that  the  dismemberment 
of  the  state  of  Virginia  and  the  formation 
of  a  new  state,  called  West  Virg-inia,  out  of 
a  portion  of  her  territory,  has  discharged 
the  state  of  Virginia  from  this  debt  as  now 
claimed ;  that  the  old  debt  of  Virginia  con- 
tracted prior  to  her  dismemberment,  if  not 
wholly  extinguished  by  the  events  leading 
to,  attending  and  following  her  dismember- 
ment, is  not  now  due  from  her  but  only 
ratably  from  the  two  states. 

Were  this  a  question  between  the  two 
states  alone,  I  should  not  question  the  con- 
cluding part  of  the  proposition.  My  opinion 
is  that  justice,  public  law  and  common 
honesty  alike  require  that  the  old  debt  of 
Virginia  should  be  so  adjusted  between  the 
two  states  that  each  shall  bear  her  proper 
burden.  Publicists  tell  us  that  *^when  a 
kingdom  divides  by  common  consent  into 
two  or  more  distinct  commonwealths,  the 
public  patrimony,  with  all  the  debts  and 
incumbrances  upon  them,  ought  to  be 
equally  shared  among  them.'*  PufPendorf, 
book  8,  ch.  12,  p.  540. 

In  the  case  of  Virginia,  her  partition 
(whatever  the  fact  may  be  as  to  how  it  was 
accomplished,  about  which  with  honest  and 
candid  minds  there  can  be  no  doubt)  seems 
to  have  assumed  the  forms  of  consent. 
These  forms,  however,  as  already  intimated, 
are  not  such  as  to  mislead  candid  and  hon- 
est minds,  but  the  fact  of  partition, 
whether   wrongful    or  not,    has  been 

633  *acknowledg'ed    by    both    states    and 
must  be  met  as  a  fact.     The  principle 

as  to  liability  for  the  old  debt  is  the  same, 
however,  whether  the  new  state  was  created 
by  consent  or  by  violence.  It  is  therefore 
needless  now  to  enquire,  by  what  means  the 
separation  was  effected.  My  own  opinion 
is  that  it  was  accomplished  by  act  of  in- 
justice and  spoliation  not  exceeded  in  atroc- 
ity by  the  partition  of  Poland.  These  are 
matters,  however,  to  be  disposed  of  by  the 
states  inter  sese,  and  are  not  properly  before 
us  as  a  judicial  tribunal  adjudicating*  a 
mere  question  of  private  right.  We,  as  a 
court,  are  to  deal  with  the  contract  before 
us ;  to  construe  its  terms ;  to  ascertain  its 
effect,  and  to  decide  whether  the  state  of 
Virginia,  as  between  herself  and  her  cred- 
itor, is  bound  thereby.  This  is  the  question 
for  us  to  decide. 


There  can  be  no  doubt  that  prior  to  the 
dismemberment  of  the  state  she  was  so 
bound.  This  has  been  denied  by  no  one, 
and  has  been  over  and  again  acknowledged 
by  the  state  herself,  not  merely  by  her 
solemn  ' 'compact"  aforesaid,  and  her  leg- 
islation to  secure  a  faithful  compliance 
with  its  terms,  but  also  by  her  punctual 
payment  of  the  '^dividends"  or  annuity, 
down  to  the  commencement  of  the  war ;  by 
its  continued  payment  after  the  war,  and 
after  the  dismemberment  of  the  state,  down 
to  the  year  1865 ;  by  her  recognition  of  the 
entire  old  public  debt  of  the  state  as  her 
debt,  as  between  herself  and  her  creditors 
in  March  1866,  by  funding  all  the  interest 
thereon  required  to  be  funded  by  creditors; 
by  a  like  recognition  of  the  old  debt  in  the 
19th  section,  10th  article  of  the  constitution 
of  the  state,  and  by  other  legislation.  I 
concur  therefore  entirely  with  so  much  of 
the  opinion  of  the  learned  judge  of  the  Cir- 
cuit court  as  declares  that  the  appellant 
''has  a  valid   and   subsisting   claim" 

634  ^against  the   state  for  the  amount  of 
her  claim   ($2,220) ;  that,    as  between 

the   state    and  the   creditor,    the  state  still 
owes  this  debt  and  the  whole  of  it. 

But  I  do  not   think  it    proper   to    express 
this  opinion  as  to  the  liability   of  Virginia 
for  the  whole  of  this  debt,    without  saying 
at  the  same  time,    that   my   opinion  is  pre- 
cisely the  same   as  to  the   liability  of  West 
Virginia.     She,  too,  as  between  herself  and 
the  creditor,  is  bound    for   the   whole  debt. 
A  portion  of  a  debtor  state  may  not,  in  my 
opinion,    by   separating   herself   from   the 
debtor   state,    and    forming    a    new    state 
(whether  by  fraud,  force  or  consent),  evade 
the   payment   of  the  just  debts  of  the  old 
state,  or  any  part  thereof.     She  cannot  thus 
by  her  own  separate  action,  or  the  combined 
action  of  herself  and   the   old   state,   extin- 
guish or  even   divide  the  claim  of  a  cred- 
itor without  his   consent.     E^ach  of  the  new 
states  thus  formed,  so  long  as  they  can  be 
identified  (even  though  they  may  each  have 
assumed    a   new   name),    are   bound  to  the 
creditor  for  his  whole   debt.     So   long  then 
as   the   identity  of   the  original  state  may 
remain,  and  the  new  state  may  be  identified 
as  part  of  the  old,    both  are  alike  bound  to 
the  creditor  for  the  whole  debt.     Both  prior 
to  the  partition,  owed  the  same  debt  under 
one  name ;  each,  after  partition,  holds  por- 
tions of  the   goods   and  territory    formerly 
bound  to  the  creditor  for  a    common   debt, 
and  each  is   alike   bound   to  pay  that  debt. 
"For  debts**    (as    Puffendorf  says)  "being 
founded  in  the  commonwealth,  not  precisely 
as  such  commonwealth,  but  as  possessed  of 
certain  goods,    whoever  is  master  of  those, 
must  take  the  debt  with  them.*'     Book  viii, 
ch.  12,  p.   129.     See    also  Grotius,   book  ii. 
ch.  9,  i  9,  pp.  340,  41.     On  the  same  princi- 
ple, the  publicists  agree   that  when  a  state 
is  conquered,  its   nationality  extinguished, 
and  its  people  and  territory  absorbed 

635  by  the  *conqueror,  the  latter  is  bound 
for  the  debts  of  the  former.     And  Mr. 

Dana  in  his  edition  of  Wheaton's  Int.  Law, 
in    a   note   to   i   3^,  part  1,  p.  49  (bottom). 
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says:  ^'In  the  separation  and  rearrange- 
ments of  nations  in  Europe,  special  provi- 
sions are  usually  made  for  the  payment  of 
public  debts ;  and  the  principle  seems  ad- 
mitted, that  in  case  of  a  division  of  a  state, 
each  new  state  is  bound  for  the  whole  debt 
contracted  hy  the  former.** 

In  relation  to  the  formation  of  a  new 
state,  out  of  two  or  more  states,  he  an- 
nounces in  effect  the  same  doctrine.  He 
says  (same  note) :  **The  formation  of  the 
new  state  so  alters  the  nature  of  all  the 
securities  the  creditor  looked  to,  that  the 
new  state  has  a  general  obligation  to  see 
that  he  does  not  suffer  by  the  change. '  * 

The  principles  above  announced  are  just 
and  reasonable  in  themselves,  and  are  in 
strict  analogy  to  the  well  established  prin- 
ciples of  law  applicable  to  joint  debtors. 
In  such  cases  one  debtor  may  owe  the  whole 
debt  and  the  other  nothing,  as  between 
themselves,  but  as  to  the  common  creditor 
each  owes  the  entire  debt ;  and  no  arrange- 
ment between  themselves,  without  the  cred- 
itor's consent,  can  sever  the  debt,  or  alter 
it  in  any  respect  as  to  him.  Bach  is  and 
must  remain  bound  for  all ;  and  I  under- 
stand this  doctrine  to  be  not  only  conceded 
but  maintained  by  the  present  attorney 
general.  It  is,  indeed,  the  only  safe  and 
just  doctrine  for  the  creditor,  and  is  not  at 
all  unjust  to  the  state.  By  the  payment  of 
the  whole  debt  an  equity  at  once  arises  in 
her  favor  to  demand  contribution  from  the 
other  state,  which  she  may  enforce  in  the 
United  States  courts;  a  right  secured  to 
states  but  denied  to  citizens.  She  cannot 
suffer  therefore  by  doing  right.  Virginia 
has  not  lost  her  identity  by  the  loss  of  forty- 
eight  counties  and  the  inhabitants 
636  thereof.  ***  Impoverished,  crushed 
and  dismembered,"  like  a  multitude 
of  her  faithful  defenders,  '*but  not  dishon- 
ored," she  is  Virginia  still,  and  so  I  trust 
she  will  long  remain.  I  am  wholly  unwill- 
ing to  admit  that  her  identity  has  been 
lost.  The  state  of  Virginia  is  still  a  state. 
We  are  told  by  Mr.  Wheaton  that  if  a  por- 
tion only  of  a  state  be  separated  from  the 
original  state  by  conquest  and  cession,  the 
original  state  still  continues.  Lawrence 
Wheaton  Int.  Law,  part  1,  ch.  2,  2  8>  P*  32 
(6th  edi.). 

And  so  with  Virginia ;  she  is  still  a  state. 
It  is  true  that  a  portion  of  her  territory  and 
population  have  been  wrested  from  her ;  but 
she  yet  holds  two-thirds  of  her  territory, 
two-thirds  of  her  population,  her  capitol, 
her  archives,  her  traditions,  an  immense 
majority  of  her  true-hearted  sons  and 
daughters,  and  her  name,  with  its  honored 
and  hallowed  memories.  ^^These  constitute 
a  state!" 

I  am  of  opinion  therefore  with  the  Circuit 
court,  that  the  state  of  Virginia  is  bound 
by  her  '^compact"  with  her  creditor  for, 
and  now  owes  the  entire  amount  of  the  debt 
claimed  in  the  petition,  not  only  because 
she  holds  a  large  proportion  of  the  goods 
and  territory  of  the  old  state  of  Virginia, 
but  because  she  is  old  Virginia  herself. 
Her  identity  has  never  been  lost. 


It  is  scarcely  necessary  to  add  that  in 
what  has  been  said  above  it  has  not  been 
my  purpose  to  express  or  intimate  any  opin- 
ion as  to  the  respective  rights  and  liabilities 
of  the  state  and  those  of  her  creditors  who 
have  accepted  the  provisions  of  the  act  of 
March  30th,  1871,  commonly  called  the  fund- 
ing act.  That  question  is  not  before  us, 
even  incidentally,  and  no  opinion  is  ex- 
pressed thereon. 

On  the  second  question  involved  in  the 
cause,    I   am    constrained  to  differ  in 

637  toto  with  the  Circuit  *court.     I  do  not 
consider  that  the  failure  or  refusal  of 

the  legislature  to  make  provision  for  the 
payment  of  the  appellant's  claim,  or  the 
fact  that  the  claim  itself  was  for  an  ac- 
knowledged and  liquidated  debt,  either,  or 
both  combined,  constituted  a  sufficient  rea- 
son for  dismissing  the  appellant's  petition. 
On  the  contrary,  my  opinion  is  that  under 
the  statutes  of  the  state,  she  is  liable  to  be 
sued  in  this  case  by  petition  against  the 
auditor,  and  that  judgment  should  have 
been  rendered  against  her.  I  do  not  mean 
to  intimate  that  a  state  can  be  sued  in  any 
case  either  by  her  own  citizens  or  others, 
in  her  own  courts,  without  her  authority 
and  against  her  consent.  But  it  has  ever 
been  the  cherished  policy  of  Virginia  to 
allow  to  her  citizens  and  others  the  largest 
liberty  of  suit  against  herself;  and  there 
never  has  been  a  moment  since  October 
1778  (but  two  years  and  three  months  after 
she  became  an  independent  state),  that  all 
persons  have  not  enjoyed  this  right  by  ex- 
press statute. 

By  the  fifth  section  of  the  act  of  October 
1778,  9  Hen.  Stat.,  p.  .^40,  it  was  enacted, 
that  where  the  auditors,  acting  according 
to  their  discretion  and  judgment,  shall  dis- 
allow or  abate  any  article  of  demand  against 
the  commonwealth,  and  any  person  shall 
think  himself  aggrieved  thereby,  he  shall 
be  at  liberty  to  petition  the  high  court  of 
chancery,  or  the  general  court,  according 
to  the  nature  of  his  case,  for  redress,  and 
such  court  shall  proceed  to  do  right  thereon ; 
and  a  like  petition  shall  be  allowed  in  all 
other  cases  to  any  other  person  who  is 
entitled  to  demand  against  the  common- 
wealth any  right  in  law  or  equity." 

Here    then   is   the   largest  liberty  of  suit 

against  the  commonwealth   which   can  well 

be  conceived.     It  is  allowed  not  only  to  all 

those     persons     whose     claims    may 

638  *have  been   presented    to  the  auditors 
according  to  law,  and  refused  bj-  them, 

but  to  all  others  **entitled  to  demand  against 
the  commonwealth  any  right  in  law  or 
equity."  I  can  conceive  of  no  class  of 
claimants  not  embraced  by  this  law ;  and 
the  privilege  has  never  been  taken  away  or 
curtailed  by  any  subsequent  statute.  It 
will  be  found  re-enacted  in  the  revisal  of 
1819,  with  scarcely  the  change  of  a  word. 
2  Rev.  Co.  1819,  ch.  174,  I  6,  p.  2.  And  by 
the  act  of  March  20th,  1838,  entitled  **an 
act  concerning  claims  against  the  common- 
wealth," Sess.  Acts  1838,  ch.  14,  p.  27,  the 
same  unlimited  right  of  suit  against  the 
commonwealth  is  secured  to  all  persons,  in 


SIS 


26  QRATT, 


Virginia  Reports,  Annotated. 


639,  640,  641 


language  more  in  detail,  but  not  more  com- 
prehensive than  that  already  on  the  statute 
book.  A  portion  of  the  first  section  of  the 
act  enacts  *'that  it  shall  be  lawful  for  all 
persons  having  claims  against  the  common- 
wealth, legal  or  equitable,  and  whether  the 
amount  be  liquidated  or  not,  to  present 
them  to  the  auditor,  and  if  the  same  be  not 
allowed,  to  proceed  according  to  the  sixth 
section  of  the  **act  to  reduce  into  one  the 
several  acts  concerning  the  auditor  and 
treasurer,**  which  has  been  above  referred 
to.  And  so  the  law  remained  until  the 
revisal  of  1849. 

In  their  report  to  the  legislature,  the  re- 
visors  recommended  the  adoption  of  a  clause, 
the  same  in  substance  with  the  law  then  in 
force,  and  retaining  the  words  ''legal  or 
equitable,  and  whether  the  same  be  liqui- 
dated or  not;*'  but  the  committee  on  revi- 
sion, and  the  legislature  with  a  view  to 
brevity,  struck  out  those  words  as  mere 
surplusage,  and  embraced  the  same  idea  in 
a  more  concise  form,  by  using  the  words 
''any  other  claim**  against  the  common- 
wealth. And  so  the  law  now  stands.  No 
language  can  be  broader  and  more  compre- 
hensive; and  I  can   see  no  reason  for 

639  ^confining  this  general  and  unlimited 
authority  to  sue  the  commonwealth  on 

any  other  claim  to  unliquidated  claims 
alone. 

To  attain  that  result  it  will  be  necessary 
to  interpolate  a  word  which  will  alter  the 
entire  meaning  of  the  sentence,  viz,  the 
word  "unliquidated"  before  the  word 
"claim,**  so  as  to  make  it  read  "any  other 
unliquidated  claim,**  instead  of  "any  other 
claim.'*  I  see  no  justification  for  taking 
this  liberty  with  the  statute,  especially 
when  we  consider  that  it  would  impose  a 
restriction  on  her  creditors  at  war  with  the 
time-honored  usage  and  legislation  of  the 
state,  with  her  established  policy  from 
the  very  dawn  of  her  independence.  That 
policy  is  and  has  been  to  allow  to  the  cit- 
izens the  same  use  of  her  courts  against 
herself  which  she  has  against  the  citizen ; 
the  largest  liberty  of  suit. 

Some  stress  has  been  laid  in  the  argument 
on  the  fact  that  under  the  law  as  it  now 
stands,  claims  which,  if  allowed,  would  be 
chargeable  to  the  literary  fund,  the  fund 
for  internal  improvements,  &c.,  &c.,  are 
excepted  from  those  to  be  presented  to  the 
auditor  of  public  accounts  before  suit 
thereon,  and  it  is  argued  that  the  exception 
shows  that  the  state  did  not  design  to  be 
sued  on  that  class  of  claims  of  which  the 
petitioner* s  is  one.  A  moment's  reflection 
will  show  the  fallacy  of  the  argument.  For 
more  than  forty  years  there  was  but  one 
auditor* s  oJQice  in  the  state,  filled  first  by  a 
plurality  of  persons  and  afterwards  by  one 
alone.  So  long  as  this  state  of  things  con- 
tinued, all  claims  required  by  law  to  be 
audited  were  presented  to  the  auditors  or 
auditor  as  the  case  might  be ;  and  during 
that  entire  period  no  such  exception  as  is 
now  referred  to  appeared  in  our  legislation. 
But  in  the  course  of  time  it  was  deemed 

640  expedient  by  the  legislature  *to  estab- 


lish a  second  auditor's  ofiice,  and  to 
give  to  the  second  auditor  charge  and  con- 
trol of  the  particular  funds,  &c.,  mentioned 
in  the  exception  we  are  considering;  and 
in  perfect  harmony  with  his  control  of  those 
funds,  and  to  facilitate  it,  it  was  further 
enacted  that  claims  which  if  allowed  would 
be  chargeable  to  those  funds  should  be 
audited  by  the  second  auditor,  and  not  the 
auditor  of  public  accounts.  This  legislation 
rendered  the  exception  under  consideration 
absolutely  necessary  to  harmonize  the  acts 
and  prevent  a  conflict  of  duty  between  the 
respective  auditors.  It  imposed  no  restric- 
tion whatever  on  the  unlimited  right  of  suit 
granted  the  citizen.  Whenever  the  claim, 
whatever  might  be  its  character,  shall  have 
been  presented  to  the  proper  officer  and  dis- 
allowed then  the  only  redress  left  the  holder 
is  a  suit  against  the  auditor  of  public  ac- 
counts, as  allowed  by  law. 

Were  this  a  suit  upon  a  state  bond,  for 
the  principal  of  the  debt,  there  might,  per- 
haps, be  some  reason  to  sustain  the  view  of 
the  Circuit  court.  These  bonds,  I  think, 
for  I  have  not  one  before  me,  generally,  if 
not  always,  provide  on  their  face  that  the 
principal  of  the  debt  is  irredeemable  for  a 
fixed  number  of  years,  and  at  the  expiration 
thereof  redeemable  at  the  pleasure  of  the 
general  assembly.  On  such  bond  it  might 
perhaps  be  well  argued  that  there  could  be 
no  suit  for  the  principal  without  special 
license  from  the  state,  because,  on  the  face 
of  the  bond,^  she  has  provided  that  it  is 
payable  only  at  her  pleasure.  But  I  do  not 
mean  to  express  an  opinion  on  that  ques- 
tion, as  the  case  is  not  before  us.  This  is 
not  such  bonded  debt ;  nor  is  it  for  the  pro- 
ceeds or  accretions  of  such  a  debt,  or  of  any 
established  and  liquidated  liability,  payable 
at  uncertain  and  indefinite  periods; 
641  nor  is  it  for  "dividends,"  *properly  so 
called.  It  is  in  fact  a  claim,  which, 
before  the  last  assumption  thereof  by  the 
state,  was  payable,  and  had  been  paid  at 
stated  intervals  by  a  party  liable  to  suit  for 
a  failure,  and  which  the  state,  on  assuming 
the  same,  must  be  held  bound  to  pay  at  the 
same  periods.  The  question  then  is,  whether 
the  state  being  bound  by  her  compact  to 
pay  this  annuity  at  the  times  indicated, 
"forever,"  can  be  sued  for  failing  and  re- 
fusing to  comply  with  her  contract?  My 
opinion  is  that  she  can ;  and  that  the  unre- 
stricted right  to  sue  her  in  any  such  case 
has  existed  for  very  nearly  a  century.  I  am 
of  opinion  therefore,  that  the  judgment  of 
the  Circuit  court,  dismissing  the  appellant's 
petition  with  costs,  should  be  reversed  and 
annulled,  and  that  judgment  should  be  en- 
tered for  the  petitioner  for  the  amount  of 
her  demand  with  interest. 

In  so  deciding,  no  power  is  claimed  for 
this  court  to  control,  or  in  any  manner  to 
interfere  with  the  discretion  of  the  legisla- 
ture in  making  provision  for  the  payment 
of  this  debt.  The  court  can  only  decide 
that  the  debt  claimed  is  just  and  due,  and 
ought  to  be  paid ;  that  the  state  has  con- 
sented to  be  sued  for  it ;  and  that  judgment 
should  be  rendered   against  her  as  a  matter 
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of  course.  The  judgment  being  for  more 
than  three  hundred  dollars,  the  court  has 
no  authority  to  require  the  auditor  of  public 
accounts  to  issue  his  warrant  for  the 
amount.  In  such  cases,  the  provision  to  be 
made  for  the  judgment  is  expressly  reserved 
to  legislative  discretion,  and  to  that  discre- 
tion we  must  leave  it. 

Moncure,  P.  being  interested  did  not  sit 
in  the  case ;  but  expressed  his  hearty  con- 
currence in  the  opinion. 

Decree  reversed. 
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January  Term,  187l>,  Richmond. 

I.  BxwiitiMV  and  AdnloMrators— D«vMtavlt— Bomi 
PMe  PurchMen.t— A  honaJld€  purcbaser  for  value, 
and  without  notice,  of  a  portion  of  the  assets  of 
the  estate,  either  directly  or  indirectly  from  the 
executor,  will  acquire  a  rood  title  thereto,  even 
thouirh  the  executor  commit  a  detxutavU  by  mak- 
ing  the  sale  for  the  purpose  of  convertinff  the 
proceeds  to  his  own  use,  and  by  actually  so  con- 
vertluff  them. 

a.  Same— S«ne— Mala  Pldes  Purchssen.— If  the  pur- 
chaser of  a  portion  of  the  assets  be  privy  to  the 
intended  devattavit  of  the  executor,  at  the  time  of 
the  purchase,  or  fraudulently  contribute  to  such 
devoitavit  in  any  way,  such  purchaser  will  be 
liable  for  the  loss  sustained  by  creditors,  legatees 
or  others,  by  reason  of  such  dsvatiavit. 

3.  9aiB»— Same  Duties  of  ParCbssers.— A  purchaser 
from  an  executor  of  personal  property  of  the 
testator,  for  valuable  consideration,  need  not 
enquire,  and  has  no  adequate  means  of  enquiry 
whether  the  condition  of  the  testator's  estate 
require  a  sale  of  the  property,  and  is  not  bound 
to  see  to  the  application  of  the  purchase  money, 
but  may  fairly  presume  that  the  sale  is  rightly 
made,  and  that  the  purchase  money  will  be 
properly  applied;  and  such  purchaser  can  only 
be  made  liable  on  the  ground  of  a  fraudulent 
participation  with  the  executor,  In  the  commis- 
sion of  a  devastavit  of  the  testator's  estate:  The 
purchaser  must  be  ffnllty  of  a  fraud  in  that 
respect, 

4.  Same— 5ane— Liabilities  of  Purchaser.— in  such  a 
case  the  fraud  of  the  purchaser,  which  will  make 
him  liable,  may  be  either  actual  or  constructive. 

5.  Same— Salea  of  Decedent's  Estate— Bonds.— In  18^, 
E,  the  executor  of  W,  sells  the  real  estate  of  his 
testator,  and  foi  the  deferred  payments  takes 
bonds  payable  to  himself  as  executor.    Of  these, 

*BouL.DiN,  J.  was  absent  on  the  first  hearing  of  the 
case.    He  was  present  on  the  rehearing. 

tBxecutors  and  AdminUtrators— Devastavit— Par- 
chasers.— In  Bolsseu  V.  Bolsseau,  79  Va.  77,  the  court 
said:  "It  has  been  lonir  settled  that  whenever  a  fidu- 
ciary does  any  act  in  violation  of  his  duty  or  commits 
a  breach  of  trust,  that  he  and  all  who  wilfully  and 
knowingly  aid  him  In  the  execution  of  these  pur- 
poses, are.  In  the  eye8  of  the  law,  participants  in 
the  offence,  and  all  stand  upon  the  same  footinir. 
Fisher  v.  Basse tt,  9  Leigrh  119;  Jackson  v.  Updegraffe, 
1  Rob.  107;  Pinckard  v.  Woods,  8  Oratt.  140;  Jones 
V.  Clark,  26  Gratt.  658;  Asberry  v.  Asberry,  88 
Oratt  408."  See  also,  on  this  subject.  Mills  v.  Mills, 
28  Gratt.  442,  and  note. 


one  is  payable  on  the  I8th  of  November  1869,  with 

interest  from  the  18th  November  1868,  and  another 

payable  on  the  18th  of  November  1860,  with  like 

interest.    In  June  1860  E  sells  these  bonds 

643  to  N,  at  a  discount  of  eighteen  i>«r  *c«nt.    In 
July  N  sells  these  bonds  to  J  at  a  very 

moderate  discount.    At  the  time  of  the  sale  E  was 

possessed  of  a  larffe  property,  and  his  solvency 

was  undoubted,  and  he  so  continued  until  1802. 

He  stated  to  N  that  he  wanted  the  money  to  meet 

advances  he  had  made  for  the  estate  of  W,  and 

his  accotmts,   as  then  settled,  showed  him  in 

advance;  but  there  was  no  charge  in  them  aaralnst 

him  for  money  received  from  the  sale  of  the  real 

estate.    The  sale  was  not  needed  for  the  payment 

of  debts.    J  was  not  connected  with  the  purchase 

by  N,  and  knew  nothing  of  its  terms— Hbld: 

I.  SaaM— Sana— Same— Purchasers  of  Bonds.— N  was 

ffuilty  of  a  constructive  fraud  in  purchasing  the 

bonds  at  so  larfre  a  discount,  which  is  sufficient 

to  implicate  him  as  a  participant  in  the  d«fMMtop<< 

committed  by  the  executor;  and  he  is  liable  for 

the  amount  of  the  bonds. 

a.  Same— Same— Sane— Sane.— J  was  not  ffuilty  of 

a  fraud  in  purchasing  from  N,  and  is  not  liable. 

6.  Sams  Same— Same— 5ai—  Bankruptcy.— In  the 
suit  brought  to  subject  N  and  J  for  the  amount  of 
these  bonds,  N  pleads  that  he  is  a  discharged 
bankrupt— Held,  the  88d  section  of  the  bankrupt 
act  of  1807,  which  provides  "that  no  debt  created, 
by  the  fraud,**  &c,  of  the  bankrupt,  *'shall  be  dis- 
charged under  this  act,**  applies  as  well  to  implied 
as  to  actual  fraud;  and  N  is  not  discharged  from 
the  payment  of  thia  debt 

7.  Sale  Same  ^tanrt  Hmmm  I  labilities.- The  sure- 
ties of  E,  as  executor  of  W,  may  maintain  a  suit 
to  subject  the  purchasers  from  E  to  the  payment 
of  the  amount  of  the  bonds  to  the  widow  and 
legatee  of  W,  in  discharge i>ro  tatUo  of  their  liabili- 
ties as  the  sureties  of  E. 

8.  Jama—  Same—  Same  —  Same  —  L4Klies.  —  Though 
there  has  been  rreat  laches  in  seeking  to  subject 
the  purchasers  of  the  bonds,  yet  N  will  not  be 
thereby  relieved  from  his  liability. 

9.  Pleadlnc  and  Practice— Denarrer.— A  demurrer  to 
a  bill  in  equity,  in  the  form  iriven  in  the  statute , 
is  sufficient 

10.  Same— BUI— Mnltlfarioiisness.*— The  bill  filed  by 
the  sureties  of  E,  against  him  and  the  several  pur- 
chasers of  bonds  from  him,  is  not  multifarious. 
It  was  proper  and  necessary  that  all  the  purchas- 
ers from  the  executor  sought  to  be  made  liable, 
should  be  united  in  the  same  suit 

11.  Same— Records— Evidence.— The  record  of  the  suit 
of  the  legatees  of  W  against  the  executor  and  his 
sureties,  if  referred  to  as  an  exhibit  In  the  bill  of 
the  sureties  against  E  and  the  purchasers  from 
him,  and  the  evidence  in  that  record  is  relied  on 
in  the  Circuit  court  without  objection  in  the  snit 
by  the  sureties.    It  is  too  late  to  object  to  it  in  the 

appellate  court. 

644  *This  was   an   appeal   hy  the  exec- 
utors of  Richard  Jones,  deceased,  from 

the  decree  of  the  Circuit  court  of  Pittsyl- 
vania, rendered  on  the  7th  of  June,  1871,  in 
a  cause  in  which  William  T.  Clark  and 
John  W.  Holland  were  plaintiffs,    and   said 

'Multifariousness  In  BUI.— See  collection  of  author- 
ities on  this  subject,  in  Nulton  v.  Isaacs,  90  Oratt. 
720,  and  not€. 
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executors  and  others  were  defendants.  Clark 
and  Holland  were  the  sureties  of  Bdmund 
Fitzgerald,  as  the  executor  of  William 
Fitzgerald,  deceased ;  and  suit  having  been 
brought  by  the  legatees  against  Edmund 
Fitzgerald  and  his  sureties  for  the  settle- 
ment of  his  accounts,  and  that  suit  having 
progressed  so  far  as  to  show  that  he  had 
wasted  the  estate  to  a  large  amount,  and 
that  he  was  insolvent,  Clark  and  Holland 
filed  their  bill  against  Jones'  ex'ors,  Griffith 
D.  Neal,  Elisha  Barksdale,  Jr.,  and  others, 
in  which  they  sought  to  subject  them  for 
the  amount  of  certain  bonds,  which  they 
alleged  had  been  sold  by  Bdmund  Fitzgerald 
at  a  great  sacrifice,  and  for  which  he  had 
not  accounted  to  the  estate  of  his  testator. 
The  decree  of  the  Circuit  court  was  against 
Jones'  ex'ors  and  Neal;  but  the  bill  was 
dismissed  as  to  Barksdcde.  The  case  is 
stated  in  the  opinion  of  the  court,  delivered 
by  Judge  Moncure. 

Grattan  and  Carrington,  for  the  appel- 
lants. 

Royall,  for  Barksdale. 

Page,  for  Neal. 

J.  Alfred  Jones,  for  Clark  and  Holland. 

MONCURE,  P.  delivered  the  opinion  of 
the  court. 

The  main,  if  not  the  only  substantial 
question  involved  in  this  case  is,  as  to  the 
liability  of  persons  on  the  ground  of  having 
participated  in  a  devastavit  committed  by 
an  executor,  in  selling  a  portion  of 
645  the  assets  *of  his  testator  and  con- 
verting the  proceeds  of  sale  to  his  own 
use. 

There  can  be  no  doubt  but  that  an  exec- 
utor is  invested  with  the  legal  title  to  the 
assets  of  his  testator  which  come  to  his 
hands  for  administration,  whether  they 
arise  from  personal  estate,  or  from  real 
estate  directed  by  the  will  to  be  sold  for  the 
payment  of  debts  and  legacies,  and  sold 
accordingly  by  the  executor. 

Nor  can  there  be  any  doubt  but  that  a 
bona  fide  purchaser,  for  value  and  without 
notice,  of  a  portion  of  such  assets,  either 
directly  or  indirectly  from  the  executor, 
will  acquire  a  good  title  thereto,  even 
though  the  executor  commit  a  devastavit 
by  making  the  sale  for  the  purpose  of  con- 
verting the  proceeds  to  his  own  use,  and  by 
actually  so  converting  them. 

Nor  can  there  be  any  doubt  but  that  if 
the  purchaser  be  privy  to  the  intended  dev- 
astavit of  the  executor  at  the  time  of  the 
purchase,  or  fraudulently  contribute  to  such 
devastavit  in  any  way,  such  purchaser  will 
be  liable  for  the  loss  sustained  by  creditors, 
legatees  or  others  by  reason  of  such  devas- 
tavit. 

Nor  can  there  be  any  doubt  but  that  the 
executor  in  this  case,  Edmund  Fitzgerald, 
Jr.,  committed  a  devastavit  by  selling  and 
converting  to  his  own  use,  bonds  taken  for 
the  purchase  money  of  land  of  his  testator, 
William    Fitzgerald,    Jr.,    directed   by   the 


will  to  be  sold  for  the  payment  of  debts  and 
legacies. 

The  only  question  remaining  to  be  con- 
sidered in  this  case  therefore  is,  whether 
the  purchasers  of  said  bonds,  claiming,  di- 
rectly or  indirectly,  from  or  under  the  said 
executor,  were,  at  the  time  of  their  pur- 
chases respectively,  privy  to  his  intent  to 
commit  such  a  devastavit,  or  otherwise  con- 
tributed to  the  commission  of  the  same. 

646  *And  this  question  arises  as  to  three 
different   parties   whose  cases  involve 

different^  facts,  and  somewhat  different 
principles,  and  must,  therefore,  be  consid- 
ered separately.  These  three  parties  are  G. 
D.  Neal,  Richard  Jones  and  Elisha  Barks- 
dale, Jr.  The  court  below  decided  the  ques- 
tion against  the  first  and  second  of  these 
three  parties,  and  in  favor  of  the  third, 
and  pronounced  a  decree  accordingly.  This 
appeal  was  taken  from  that  decree.  Is  it 
erroneous ;  and  if  so,  in  what  respect? 

We  will  consider  the  case  of  each  party  in 
the  order  in  which  he  is  above  named ;  but 
before  we  do  so,  we  will  notice  some  mat- 
ters of  fact  and  law  which  apply  alike  to  all 
the  cases,  and  seem  to  be  material  to  be 
stated;  and 

First,  as  to  matters  of  fact:  The  testator 
died  in  September  1857,  leaving,  besides 
his  slaves,  which  he  directed  not  to  be  sold, 
an  estate  which  exceeded  in  value  the 
amount  of  his  debts  by  about  eight  or  ten 
thousand  dollars,  and  leaving  as  the  only 
objects  of  his  bounty  his  wife  and  posthu- 
mous child,  with  the  exception  of  a  legacy 
of  $20  to  the  Rev.  C.  C.  Chaplin,  and  a  con- 
tingent devise  to  his  brother  and  executor 
EkLmund  Fitzgerald. 

The  executor,  at  the  time  of  his  qualifica- 
tion as  such,  in  October  1857,  was  a  man  of 
large  property  and  undoubted  solvency,  and 
it  seems  continued  so  to  be  until  he  removed 
from  the  state,  in  1862.  His  executorial 
bond  was  in  the  penalty  of  $34,000,  and  his 
original  sureties  were  Sexton  W.  Smith  and 
Samuel  Bradley.  On  the  19th  of  November 
1857,  he  sold  the  whole  estate,  real  and  per- 
sonal, which  was  subject  to  sale  under  the 
will,  and  returned  an  account  of  sales, 
which  was  duly  recorded.  The  whole 
amount  of  the  sale  was  $10,565.40,  in- 
cluding   two    tracts   of   land,    one  of 

647  *which  was  sold  to  Raleigh  White  for 
$3,982.50,  and  the   other   to  Archer  B. 

Womack  for  $4,293.  The  land  was  sold  on 
a  credit  of  one,  two  and  three  years,  and 
the  purchasers  executed  their  bonds  for  the 
purchase  money,  payable  to  the  executor 
as  such.  The  assignments  made  of  some 
of  these  bonds  to  the  three  parties  before 
named,  respectively,  were  all  made  in  the 
spring  and  summer  of  1859;  and  each  bond 
had,  at  the  time  of  its  assignment,  some 
time  to  run  to  reach  its  maturity ;  and  the 
purchaser  or  assignee  in  each  case  paid  less* 
than  would  have  been  due  upon  the  bond 
after  abating  the  legal  discount.  Sometime 
in  the  last  named  year,  1859,  the  testator* s 
widow,  Martha  W.,  intermarried  with  Cad- 
dis B.  L/Uck.  In  March  1859,  Commissioner 
Clark  reported   a   settlement  of  the  execu- 
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torial  account  of  said  executor,  showing^  a 
"balance  due  him  on  the  21st  of  that  month 
of  $765.41 ;  and  in  1860,  the  same  commis- 
sioner reported  another  settlement  showing 
a  balance  due  the  executor  of  $1,122.94.  But 
these  accounts  did  not  embrace  any  credits 
to  the  estate  on  account  of  sales  of  realty, 
on  which  account  it  appears  that  the  exec- 
utor had  received  money  which  if  brought 
into  the  said  settlements  would  have  made 
him  a  debtor  instead  of  a  creditor  to  the 
estate. 

In  September  1860,  L/Uck  and  wife  brought 
their  suit  in  the  Circuit  court  of  Pittsylvania 
countj',  to  obtain  a  settlement  of  the  exec- 
utorial account,  and  to  recover  their  portion 
of  the  said  testator's  estate;  making  the 
said  executor  and  Martha  W.  Fitzgerald, 
her  child  by  the  said  testator,  defendants 
to  the  suit,  but  not  making  the  sureties  of 
the  said  executor  parties.  In  May  1861,  the 
said  executor  having,  it  seems,  been  ruled 
to  give  a  new  executorial  bond,  with  sure- 
ties, accordingly  gave  one  in  the  same 
penalty    of    $34,000,    with    John    W. 

648  *Holland   and    Wm.    T.    Clark  as  his 
sureties.     In  November  1862,  the  said 

Luck  made  oath  before  a  justice  of  the  peace 
of  said  county,  that  he  believed  that  the 
said  executor  was  indebted  to  him  and  his 
wife  and  the  said  Martha  W.  Fitzgerald, 
in  at  least  the  sum  of  $10,000,  which  they 
would  recover  in  the  said  suit,  and  that  he 
had  probable  cause  for  believing  and  did 
believe  that  said  executor,  Eklmund  Fitz- 
gerald, was  about  to  quit  the  state  unless 
he  was  forthwith  apprehended,  and  there- 
fore the  said  justice  ordered  the  said  execu- 
tor to  be  held  to  bail  in  the  said  suit  in 
equity,  in  the  sum  of  $10,000.  The  said 
L/Uck,  with  said  Holland  and  Clark  as  his 
sureties,  entered  into  a  bond  before  the  said 
justice  in  the  penalty  of  $10,000,  reciting 
that  the  said  Luck  was  about  to  sue  oat  a 
writ  of  capias  ad  respondendum  against  the 
said  Bdmund  Fitzgerald  in  the  said  suit  in 
equity,  and  conditioned  for  the  payment  of 
all  costs  and  damages  which  might  be 
awarded  against  said  Luck,  or  sustained 
by  said  Fitzgerald  by  reason  of  the  arrest 
of  the  latter  under  said  writ.  A  nd  the  same 
having  been  accordingly  issued,  was  exe- 
cuted on  the  said  Kdmund ;  who  thereupon 
gave  as  his  bail,  in  the  sum  of  $10,000,  A. 
L.  H.  Muse.  The  said  bail,  it  seems,  was 
insolvent  when  taken,  and  has  ever  since 
remained  so,  but  no  proceeding  has  ever 
been  had  to  subject  him  to  liability  on  his 
recognizance,  nor  to  subject  the  sheriff  or 
his  securities  to  liability  for  taking  insuffi- 
cient bail.  Soon  after  giving  said  bail  it 
appears  that  the  said  Edmund  left  the  state, 
and  he  has  never  since  resided  therein. 
About  that  time  he  ceased  to  be  executor  of 
William  Fitzgerald,  whose  estate  was  there- 
upon committed  to  Coalman  D.  Bennett, 
sheriff  of  said  county,  for  administration 
de  bonis  non   with   the  will  annexed, 

649  who  *riever  received  any  assets  and 
has   since   died,    and   the   estate  has 

since    been    unrepresented,    there  being  in 
fact,  no  unadministered  estate. 


In  June  1868,  the  said  Luck  and  wife 
amended  their  bill,  making  the  said  sureties, 
Holland  and  Clark,  defendants  thereto,  in 
addition  to  the  original  defendants.  In 
October  thereafter,  the  said  sureties  filed 
their  answer ;  in  which,  among  other  things, 
they  say  that  **at  the  time  of  their  joining 
in  said  bond,  said  executor  was  deemed  by 
them,  and  was  generally  considered,  able 
to  pay  his  debts  and  liabilities,  and  he  sat- 
isfied these  respondents  that  he  owed  noth- 
ing or  very  little  to  the  estate  of  his  testator. 
Indeed,  his  accounts  as  personal  represen- 
tative, settled  by  the  proper  officer,  showed 
this." 

In  February  1869,  the  said  sureties,  Clark 
and  Holland,  brought  their  suit  and  filed 
their  bill  in  the  same  court,  to  which  they 
made  the  said  Luck  and  wife,  Martha  W. 
Fitzgerald,  C.  D.  Bennett,  late  sheriff,  and 
as  such  administrator  as  aforesaid,  Edmund 
Fitzgerald,  late  executor  as  aforesaid,  G.  D. 
Neal,  Richard  Jones  and  Elisha  Barksdale, 
Jr. ,  and  John  Cannady,  administrator  with 
the  will  annexed  of  said  Raleigh  White, 
defendants.  The  complainants  set  out  in 
their  bill  an  account  of  the  proceedings 
which  had  been  had  in  the  aforesaid  suit  of 
Luck  &  wife  v.  Fitzgerald  &c.,  and  exhibit 
a  copy  thereof.  They  '* charge  that  the 
proceeds  of  the  sales  of  said  lands  were,  in 
fact,  never  collected  by  said  executor;  but 
the  bonds  executed  by  the  purchasers  of 
said  land  were  sold  at  a  very  heavy  discount 
to  the  persons  hereinafter  mentioned,  at  a 
time  when  there  was  no  necessity  for  so 
doing,  the  estate  being  abundantly  able  to 
pay  all  the  debts  of  the  testator  without 
any  sacrifice  of  the  assets,  the  executor 
not  being  then  in  advance  to  any 
650  ^considerable  amount  to  said  estate ; 
and  if  he  had  been,  said  estate  being 
able  to  pay  him  said  amount  without  sacri- 
fice of  the  assets,  and  said  executor  holding 
no  debt  against  the  estate ;  all  which  facts 
were  well  known  to  the  purchasers  of  the 
assets  hereinafter  mentioned,  and  to^each 
of  them."  The  complainants  then  set  out 
in  detail  what  are  charged  to  be  the  facts 
in  regard  to  each  purchase;  after  which 
they  say  they  **are  advised  that  by  reason 
of  the  premises  the  said  executor  has  com- 
mitted  a  devastavit  in  the  disposal  of  said 
bonds,  and  that  said  Neal,  Jones,  Barksdale 
and  White  have  participated  therein,  and 
are  each,  and  the  estate  of  said  White,  re- 
sponsible to  your  orators  for  the  amount  of 
the  bonds  purchased  by  each  as  aforesaid, 
in  consequence  of  the  participation  which 
each  of  them  has  had  in  the  devastavit 
aforesaid,  they  having  applied  to  said  Ben- 
nett to  recover  the  same,  who  refuses  to  do 
so,  having  no  assets  to  pay  costs,  and  is 
willing  that  your  orators  should  sue  there- 
for. They  are  advised  that  they  may  be 
substituted  to  the  rights  of  the  devisees  and 
legatees  under  the  will  of  the  testator,  to 
charge  the  parties  aforesaid  for  the  assets 
so  as  aforesaid  unlawfully  appropriated  to 
their  own  use,  and  that  because  your  orators 
fear  they  may  be  subjected  to  a  charge  of 
said  devisees   and   legatees,    they  may  call 


s:9 


26  GRATT. 


Virginia  Rbports,  Anno±atbd. 


661,  662,  663 


the  parties  aforesaid  to  account  for  said 
assets,  as  a  necessary  step  in  the  settlement 
of  the  administration  of  said  executor,  and 
to  aid  them  in  the  defense  of  the  suit  afore- 
said of  Luck  and  wife,  &c. ;  ^^to  which  bill 
they  file  this  as  a  cross-bill,  and  pray  that 
both  cases  may  be  heard  together,  and  that 
any  decree  which  may  be  rendered  against 
your  orators,  as  sureties  as  aforesaid,  in 
favor  of  said  Luck  and  wife  and  said  Martha 
•  W.  Fitzgerald,  may  be  rendered,  first 
to  be   satisfied  by   said   Neal,  Jones, 

651  *Bark8dale,"  Ac,    **to   the  extent  of 
any  amount  of  testator's  assets  which 

they  or  either  of  them    may  have  illegally 
acquired  as  aforesaid." 

The  complainants  then,  after  making  the 
persons  before  named  defendants  to  their 
bill,  propound  special  interrogfatories  to 
said  Neal,  Jones,  Barksdale,  &c.,  and  pray 
for  special  and  general  relief,  suitable  to 
the  case  made  out  in  their  bill.  The  two 
suits  separately  progressed  to  final  decrees ; 
answers  and  depositions  having  been  filed, 
accounts  settled,  and  orders  made  from  time 
to  time,  which  it  is  unnecessary  now  fur- 
ther to  refer  to.  The  final  decree,  in  Luck 
&  wife  V.  Fitzgerald,  was  entered  on  the 
7th  of  November  1870,  by  which  the  said 
Fitzgerald,  and  Clark  and  Holland,  his  sure- 
ties as  aforesaid,  are  decreed  to  pay  the 
balances  ascertained  to  be  due  from  said 
Fitzgerald,  ex'or  as  aforesaid,  to  said  Luck 
and  wife  and  Martha  W.  Fitzgerald  re- 
spectively, the  balance  due  to  the  former 
being  $2,172.56,  and  that  to  the  latter 
S6,022.68,  with  interest  on  each  from  the 
20th  day  of  October  1862,  and  also  to  pay  to 
the  plaintiffs  their  costs  expended  in  the 
prosecution  of  the  suit.  The  final  decree 
in  Clark  &  Holland  v.  Luck,  &c.,  was  en- 
tered on  the  7th  day  of  June  1871,  by  which 
the  plaintiffs'  bills  were  dismissed  with 
costs  as  to  the  defendants,  Barksdale  and 
Cannady;  ^*and  the  court  being  of  opinion 
that  the  bonds  of  $1,000,  executed  by  A.  B. 
Womack  and  J.  M.  Adams  to  Bdmund  Fitz- 
gerald, executor  of  William  Fitzgerald, 
deceased,  on  December  1st,  1857,  payable 
on  or  before  the  18th  day  of  November  1859, 
with  interest  from  18th  November  1858,  as- 
signed by  the  said  executor  to  the  said  G. 
D.  Neal  on  the  16th  day  of  June  1859,  and 
by  him  to  the  aforesaid  Richard  Jones  on 
the  2d  day  of  July  1859,  and  of  $2,293,  exe- 
cuted by  the  said  Womack  and  Adams 

652  to  the  said  executor  *on  the  1st  day  of 
December  1857,   payable  on  or  before 

the  18th  day  of  November  1860,  with  inter- 
est from  November  18,  1858,  and  assigned 
to  the  defendant,  Neal,  on  the  15th  day  of 
June,  1859,  and  by  said  Neal  to  the  afore- 
said Richard  Jones,  deceased,  on  the  2l8t 
day  of  June  1859,  were  each  illegally  trans- 
ferred Dy  the  said  Edmund  Fitzgerald,  ex- 
ecutor as  aforesaid,  to  the  defendant,  G.  D. 
Neal,  by  which  transfer  a  devastavit  of 
said  assets  was  committed  by  the  said  ex- 
ecutor, in  which  the  said  Neal  illegally 
participated;  that  said  transfers  by  said 
Neal  of  the  said  bonds  to  the  said  Richard 
Jones  in   his    lifetime   were  also  illegal,  in 


consequence  of  the  knowledge  of  the  said 
Jones  at  the  time  of  the  transfers  to  him  of 
the  illegal  transfers  thereof  to  the  said 
Neal ;"  and  the  court  being  further  of  opin- 
ion that  said  Edmund  Fitzgerald  and  G.  D. 
Neal,  and  the  defendants,  Scruggs  &.  Smith, 
executors  of  said  Jones,  out  of  the  assets  of 
their  said  testator,  are  liable  to  pay  the 
amount  of  said  bonds,  including  principal 
and  interest,  to  those  entitled  thereto.  The 
court  accordingly  decreed  such  payment  to 
be  made  in  exoneration  of  the  plaintiffs, 
Clark  and  Holland,  as  sureties  aforesaid, 
and  on  account  and  in  part  discharge  of 
the  decree  rendered  against  them  in  Luck 
A  wife  V.  Fitzgerald,  Ac,  on  the  7th  of 
November  1870  as  aforesaid.  And  it  ap- 
pearing to  the  court  that  the  defendant,  C. 
D.  Bennett,  late  sheriff,  and  as  such  admin- 
istrator de  bonis  non  with  the  will  annexed 
of  William  Fitzgerald  was  dead,  and  that 
no  further  administration  had  been  taken 
on  the  estate  of  said  Fitzgerald;  and  it 
further  appearing  that  all  the  debts  due 
from  the  said  estate  had  been  provided  for, 
and  that  all  the  debts  due  to  the  said  estate 
had  been  collected  except  those  mentioned 
in  the  said  decrees ;  the  court  did  not  deem 
it  proper  to  delay  the  cause  for  the 
653  appointment  *of  a  personal  represen- 
tative of  said  Fitzgerald,  and  for 
making  him  a  party  to  the  suit-  And  the 
defendants,  Fitzgerald  and  Neal,  out  of 
their  own  estates,  and  Smith  and  Scruggs 
out  of  the  assets  of  their  testator  Jones, 
were  decreed  to  pay  the  plaintiff's  costs  of 
suit.  From  this  decree  the  appeal  in  this 
case  was  taken. 

In  stating  the  material   facts  of  the  case 
which  apply  to  all  the  parties   sought  to  be 
made  liable  as  participants  in  the  devastavit 
of    the    executor,    the   following  additional 
facts  may  be  worthy   of   observation.     The 
executor  was  the  brother,  and   probably  the 
only  brother,  of  the   testator,    who    reposed 
great  confidence  in  him,  by  appointing  him 
his  executor,  and  investing  him  with  ample 
powers  as  such,  over  his  whole   estate,  real 
and  personal.     The  executor,    as   we   have 
seen,    was    *'a   man   of  large  property  and 
undoubted  solvency,'*  and   so  continued  to 
be  until  he  removed  from  the  state  in  1862. 
Though  the  sale  of  the  bonds  was  made  by 
the  executor  in  1859,  and  it  must  have  been 
generally    known    to   the  parties  concerned 
that  such  sale  had  been  made,  and  that  the 
money  had  been  received  by  the  purchasers 
from  the  obligors  in  the  bonds,  yet  no  ques- 
tion appears  ever  to  have   been  raised  as  to 
the  liability  of  the   purchasers,    until  about 
ten    years    after   the  purchases  were  made, 
seven  years  after  the  executor  had  removed 
from    the    state,    and    four  years  after  the 
end  of  the  war,    which  had  reduced  him  to 
utter  insolvency;  and  then,  to  wit:  in  1869, 
they    were    sued,  not   by    the    creditors  or 
legatees  of  the  testator,  nor  by  his  admin- 
istrator de  bonis  non  with  the  will  annexed, 
but  by   the    sureties  of   the  executor,   who 
became  such  in  1861,  after  the  suit  of  Luck 
and    wife    had    been   brought  against  him, 
and  after  he  had  been   ruled   to  give  a  new 
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bond  with  surety.     Even   then,    it  appears, 

the   executor   was   still    *'a   man   of  large 

property   and    undoubted  solvency;*' 

654  ^and  non  constat,    that   if  he  had  not 
griven  a    new   bond   with  sureties,  he 

could  not  and  would  not  have  been  compelled 
to  account  for  and  pay  what  he  owed  to  the 
legatees  of  his  testator.  The  sureties  be- 
came such  long  after  all  the  bonds  for  the 
purchase  money  of  the  land  sold  by  the  ex- 
ecutor had  become  payable,  and  no  doubt 
after  all  or  nearly  all  of  it  ha!d  been  actually 
paid.  It  does  not  appear  that  the  legatees, 
or  any  other  persons  interested  in  the  sub- 
ject, have  sustained  any  damage  from  the 
sale  of  the  bonds ;  or  that  if  the  executor 
had  received  the  full  amount  of  them  from 
the  obligors,  or  from  the  purchasers,  which 
he  certainly  had  a  right  to  do,  h^  would 
have  accounted  for  the  same  to  the  legatees. 

Having  noticed  such  matters  of  fact  as 
are  applicable  to  all  the  cases  alike  and 
seem  to  be  material,  we  proceed  now  to 
make  a  statement  in  the  same  general  way. 

Secondly,  as  to  matters  of  law :  All  the 
cases  agree  in  the  principle,  that  a  purchaser 
from  an  executor,  of  personal  property  of 
the  testator,  for  valuable  consideration, 
need  not  inquire,  and  has  no  adequate 
means  of  inquiry,  whether  the  condition  of 
the  testator's  estate  requires  a  sale  of  the 
property,  and  is  not  bound  to  see  to  the  ap- 
plication of  the  purchase  money ;  but  may 
fairly  presume,  that  the  sale  is  rightly  made, 
and  that  the  purchase  money  will  be  prop- 
erly applied ;  and  that  such  a  purchaser  can 
only  be  made  liable  on  the  ground  of  fraud- 
ulent participation  with  the  executor  in  the 
commission  of  a  devastavit  of  his  testator's 
estate.  In  other  words,  that  the  purchaser 
must  be  guilty  of  a  fraud  in  that  respect. 
The  only  diversity  in  the  cases  seem  to  have 
arisen  from  the  different  views  of  judges  as 
to  the  nature  of  the  fraud,  within  the 
meaning   of    the    principle;   that   is, 

655  *  whether  there   must  be  actual  fraud, 
or  whether  it  is  enough   that  there  is 

implied  or  constructive  fraud,  or  gross  neg- 
ligence on  the  part  of  the  purchaser  which 
may  be  equivalent  to  fraud.  The  older  cases 
seem  to  have  required  that  there  should  be 
actual  fraud.  I^eading  among  them  were 
the  cases  of  Nugent  v.  Gifford,  1  Atk.  R. 
463 ;  and  Mead  v.  Lord  Orrery,  3  Id.  235 ; 
decided  by  Lord  Hard wi eke ;  and  Whale  v. 
Booth  (cited  in  4  Term.  Rep.  625,  note), 
decided  by  Lord  Mansfield.  In  the  first 
named  case,  the  executor  assigned  over  a 
mortgage  term  of  his  testator  to  C,  in  sat- 
isfaction of  a  debt  which  the  executor  owed 
him ;  yet  Lord  Hardwicke  held  it  a  good 
alienation  against  the  creditors  and  heirs. 
He  said  'Hhe  court  would  follow  the  assets 
in  case  of  fraud,  but  not  where  the  executor 
disposed  of  them  for  a  valuable  considera- 
tion, and  without  fraud ;  and  that  it  would 
be  very  mischievous  if  the  court  were  to 
control  this  power  of  alienation,  as  no  per- 
son would  venture  to  deal  with  executors." 
** There  was  no  difference  between  the  power 
of  the  executor  to  dispose  of  legal  and  of 
equitable  assets."  To  the  same  effect  are 
the  other  cases. 


But  subsequent  cases  have  modified  and 
restrained  the  extent  of  this  doctrine  in 
some  respects:  leading  among  them  are  the 
cases  of  Bonney  v.  Ridgard,  1  Cox  R.  144, 
Scott  V.  Tyler,  Dickens  712,  and  Hill  v. 
Simpson,  7  Ves.  152.  In  the  first  of  these 
cases  Lord  Kenyon,  master  of  the  rolls,  ad- 
mitted that  in  general  the  purchaser  from 
the  executor  of  the  testator's  assets  was  not 
bound  to  see  to  the  application  of  the  money ; 
but  that  if  upon  the  face  of  the  assignment 
of  the  property,  it  appeared  to  have  been 
made  in  satisfaction  of  a  private  debt  of 
the  executor,  the  sale  was  fraudulent  against 
the  persons  interested  under  the  will,  and 
equity   would  relieve.     It  would  be  a 

656  case  of  implied  *f raud ;  and  he  accord- 
ingly condemned  the  decision  of  Lord 

Hardwicke  before  mentioned,  and  said  he 
would  have  made  an  opposite  decision  in 
that  case.  In  Scott  v.  Tyler,  Lord  Thurlow 
held  that  where  an  executor  pledged  bonds 
specifically  devised,  as  a  security  for  his 
own  debt,  the  pawnee  must  deliver  up  the 
bonds  for  the  benefit  of  the  specific  legatees. 
He  admitted  that  in  general  the  purchasers 
of  the  assets  had  no  concern  with  the  ap- 
plication of  the  price,  and  that  the  rule  ap- 
plied equally  to  mortgagees,  bonds  and 
leases.  But  if  one  concerted  with  the  exec- 
utor to  obtain  the  effects  at  a  nominal  price, 
or  at  a  fraudulent  undervalue,  or  in  extin- 
guishing the  private  debt  of  the  executor, 
or  in  any  other  manner  contrary  to  the  duty 
of  the  office  of  executor,  the  purchaser  or 
pawnee  will  be  liable.  In  this  case  bonds 
of  the  testator  were  delivered  to  the  bankers 
as  a  security  for  the  private  debt  of  the  ex- 
ecutrix, and  they  were  ordered  to  be  deliv- 
ered up  and  the  bankers  to  account  for  the 
interest  received ;  and  though  the  bankers 
believed  the  representation  of  the  executrix, 
without  looking  at  the  will,  it  was  not 
sufficient  to  protect  them.  They  knew  that 
the  bonds  could  not  be  so  appropriated  until 
all  the  debts  and  legacies  were  paid;  and 
the  chancellor  must  have  proceeded  on  the 
ground  of  gross  negligence  or  implied  fraud 
in  the  bankers.  In  Hill  v.  Simpson,  Sir 
William  Grant  made  a  similar  decree,  by 
setting  aside  the  transfer  of  assets  by  an 
executor  to  secure  his  own  debt  under  cir- 
cumstances of  gross  negligence,  though  not 
of  direct  fraud  in  the  creditor  to  whom  they 
were  transferred.  These  and  other  cases 
on  the  subject  are  fully  reviewed  by  Chan- 
cellor Kent,  in  Field  v.  Shieffelin,  7  John. 
Ch.  R.  150,  a  leading  case,  and  one  which 
goes  very  far  in  favor  of  a  bona  fide  pur- 
chaser in  such  cases.     That  was  a  case 

657  of    *a    purchaser    from    a    guardian. 
After  getting  through  with  his  review, 

he  thus  concludes:  '^I  have  thus  looked 
pretty  fully  into  the  decisions  in  the  analo- 
gous case  of  a  purchase  from  an  executor  of 
the  testator's  assets;  and  they  all  agree  in 
this,  that  the  purchaser  is  safe  if  he  is  no 
party  to  any  fraud  in  the  executor,  and  has 
no  knowledge  or  proof  that  the  executor  in- 
tended to  misapply  the  proceeds,  or  was,  in 
fact,  by  the  very  transaction,  applying 
them  to  the  extinguishing  of  his  own  pri- 
vate debt.     The  great  difficulty  has  been  to 
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determine  how  far  the  purchaser  dealt  at 
his  peril,  when  he  knew,  from  the  very  face 
of  the  proceeding,  that  the  executor  was 
applying  the  assets  to  his  own  private  pur- 
poses, as  the  payment  of  his  own  debt. 
The  latter  and  the  better  doctrine  is  that 
in  such  a  case  he  does  buy  at  his  peril ;  but 
that  if  he  has  no  such  proof  or  knowledge, 
he  is  not  bound  to  enquire  into  the  state  of 
the  trust,  because  he  has  no  means  to  sup- 
port the  enquiry,  and  he  may  safely  repose 
on  the  general  presumption  that  the  execu- 
tor is  in  the  due  exercise  of  his  trust." 

In  Graff  Ac.  v.  Castleman  &c.,  5  Rand. 
195,  Judge  Carr,  in  an  opinion  in  which 
Judges  Cabell,  Coalter  and  Green  concurred, 
reviewed  the  cases  on  the  subject,  at  the 
conclusion  of  which  review,  he  said:  **The 
latest  English  case  that  I  have  met  with  is 
Keene  v.  Robarts,  4  Mad,  Ch.  R.  332.  There 
the  vice-chancellor  gives  the  result  of  an 
examination  of  all  the  cases,  thus :  ^Every 
person  who  acquires  personal  assets  by  a 
breach  of  trust  or  devastavit  in  the  executor, 
is  responsible  to  those  who  are  entitled  un- 
der the  will,  if  he  is  a  party  to  the  breach 
of  trust.  Generally  speaking,  he  does  not 
become  a  partj'  to  the  breach  of  trust  by 
buying  or  receiving  as  a  pledge  for  money 
advanced  to  the  executor  at  the  time, 
658  any  part  of  the  ^personal  assets, 
whether  specially  given  by  the  will  or 
not;  because  this  sale  or  pledge  is  held  to 
be,  prima  facie,  consistent  with  the  duty 
of  an  executor.  Generally  speaking,  he 
does  become  a  party  to  the  breach  of  trust, 
by  buying  or  receiving  in  pledge  any  part 
of  the  personal  assets,  not  for  money  ad- 
vanced at  tne  time,  but  in  satisfaction  of 
his  private  debt ;  because  this  sale  or  pledge 
is,  prima  facie,  inconsistent  with  the  duty 
of  an  executor.  I  preface  both  these  prop- 
ositions with  the  words  generally  speaking, 
because  they  both  seem  to  admit  of  excep- 
tions. ** 

Other  cases  on  the  subject  have  been  de- 
cided by  this  court,  but  it  will  be  necessary 
to  notice  only  a  few  of  them,  which  have  a 
strong  bearing  upon  the  case  now  under 
consideration.  They  are,  Fisher  v.  Bassett, 
&c.,  9  Leigh  119;  Pinckardv.  Woods,  &c.,  8 
Gratt.  140 ;  and  Cocke  v.  Minor,  &c. ,  supra. 

In  Eisher  v.  Bassett,  the  case  is  thus 
stated  by  the  reporter:  **An  administrator 
takes  a  bond  to  himself  individually  for  a 
debt  due  to  his  intestate's  estate,  payable 
at  a  distant  day,  and  then  sells  the  bond  at 
a  discount  of  twenty-five  per  cent,  to  an 
assignee,  who  knows  that  the  consideration 
of  the  bond  was  a  debt  due  to  the  intestate's 
estate,  but  is  informed,  and  so  informed, 
as  to  justify  him  in  believing  that  the  ad- 
ministrator has  acquired  the  full  property 
in  the  bond  in  his  own  right — Held,  this  is 
such  a  dealing  with  the  assets  of  the  intes- 
tate's estate,  such  a  concurrence  of  the 
assignee  with  the  administrator  in  his  ap- 
propriation of  the  assets  to  his  own  use,  as 
to  throw  the  burden  of  proof  of  the  fairness 
of  the  administrator's  conduct  on  the  as- 
signee ;  and  if  the  administrator  had  not 
purchased  the  claim  from   the    next  of  kin. 


or  had  not  made   such   advances  as   to  jus- 
tify   him    in     appropriating     it     to    him- 
self,   the   assignee   cannot   in    equity 

659  *a vail  hi  mself  of  the  transfer. ' '  *  'The 
sale  of  the  bond  at  so  large  a  dis- 
count," said  Tucker,  P.,  *'was  itself  prima 
facie  a  devastavit,  and  the  burden  of  proof 
is  upon  Scott  or  Fisher,  that  the  necessities 
of  the  estate,  and  not  those  of  the  adminis- 
trator, required  the  sacrifice. "  He  spoke  of 
the  sale  as  having  been  made  *'at  the  ruin- 
ous rate  of  twenty-five  per  cent.,  without 
evidence,  as  far  as  yet  appears,  of  the  neces- 
sities of  the  estate  requiring  such  a  sacri- 
fice." Parker,  J.,  agreed  in  the  opinion 
that  there  was  such  a  dealing  with  the 
assets  as  to  render  the  transfer  of  the  bond 
prima  facie  void.  **When  Fisher  bought 
the  bonds,"  said  the  judge,  ''at  so  much 
less  than  their  value  under  the  circum- 
stances existing  in  the  case,  he  took  on 
himself  the  risk  of  showing  either  that  Scott 
was  the  real  owner  of  them,  or  that  the 
necessities  of  the  estates  justified  the 
sacrifice. ' ' 

In  Pinckard  v.  Woods,  Ac. ,  the  case  is  thus 
stated  by  the  reporter:  "An  executor,  who 
is  also  a  legatee  of  one  moiety  of  his  testa- 
tor's estate,  sells  the  property  and  purchases 
about  one-half  of  it  himself.  He  takes 
bonds  from  the  other  purchasers  of  the  other 
part  of  the  estate,  which  show  upon  their 
face  that  they  are  executed  to  him  as  exec- 
utor. Afterwards,  he  sells  these  bonds  at  a 
discount  of  from  eighteen  to  twenty  per 
cent.,  the  purchaser  knowing  that  the  lia- 
bilities of  the  estate  of  the  testator  were 
very  inconsiderable,  and  that  the  sale  of 
the  bonds  was  not  necessary  for  any  pur- 
poses of  the  administration.  At  the  time 
of  the  sale  the  executor  was  solvent,  and 
his  solvency  was  not  questioned;  but  he 
afterwards  failed,  without  paying  the  lega- 
tees of  the  other  moiety  of  the  estate.  Held, 
that  the  sale  of  the  bonds  at  such  a  discount, 
when  the  circumstances  of  the  estate  did 
not  require  it,  was  a  devastavit  by  the  ex- 
ecutor ;  and  that  the  purchaser,  having 

660  *purchased   with   a   knowledge  of  the 
fact,    will   be    compelled    to   pay   the 

amount  of  the  bonds  (if  they  do  not  amount 
to  more  than  the  devastavit  of  the  executor) 
to  the  legatees.  Or  if  they  have  been  paid 
by  the  sureties  of  the  executor,  the  sureties 
are  entitled  to  be  substituted  to  the  rights 
of  the  legatees."  Baldwin,  J.,  delivered 
the  opinion  of  the  court,  in  which  all  the 
members  of  the  court,  four  in  number,  con- 
curred. He  said:  "It  is  the  duty  of  an  ex- 
ecutor not  to  sell,  but  to  collect,  the  debts 
due  to  the  estate  of  his  testator,  including 
those  arising  out  of  sales  of  goods  made  bj 
the  executor  in  the  course  of  his  administra- 
tion ;  and  if  he  sells  such  debts  at  a  price 
below  their  value,  he  thereby  commits  a 
devastavit,  unless  he  makes  it  appear  that 
such  sale  was  manifestly  required  by  the 
interests  of  the  estate;  and  this  he  can 
never  do  without  showing,  in  the  first  place, 
that  the  proceeds  thereof  have  been  applied 
to  the  purposes  of  the  estate. "  *  *  "And 
the    purchaser   himself   so   acquiring   such 
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debt  at  a  profit,  if  he  has  reason  to  believe, 
at  the  time,  that  the  same  belongs  to  the 
estate,  and  is  so  disposed  of  by  the  executor 
for  his  individual  uses,  thereby  concurs  in 
such  fraudulent  breach  of  trust  by  the  ex- 
ecutor, and  therefore  incurs  the  like  liabil- 
ity^." The  bonds  were  on  their  face  payable 
to  the  administrator  in  that  character. 
**The  appellant  had,  therefore,  the  best 
reason  to  believe  that  the  bonds  belonged 
to  the  testatrix's  estate  when  he  purchased 
them  from  the  administrator  at  a  discount 
of  eighteen  or  twenty  per  cent. ;  and  from 
the  profit  he  was  thus  allowed  to  make,  he 
had  good  reason  to  believe  that  the  admin- 
istrator was  selling  them  for  his  own  indi- 
vidual uses,  a  fact  which  the  result  and  the 
condition  of  the  estate  have  abundantly 
shown.  Under  these  circumstances,  it  was 
incumbent  on  the  appellant  to  stay  his 
hand  until  he  should  ascertain,  by 
661  *the  requisite  enquiries,  that  the  sale 
was  to  be  made  for  the  purposes  of 
the  estate,  and  the  sacrifice  to  be  incurred 
indispensably  necessary  to  prevent  some 
still  greater  sacrifice.'*  **If  he  had  made 
the  enquiry,  he  would  have  ascertained 
that  the  condition  of  the  estate  did  not  re- 
quire the  sale  of  the  bonds.  But,  in  truth,  he 
kijew  it,  without  the  necessity  of  enquiry," 
&c.  *'It  is  no  valid  defence  for  the  appel- 
lant, that  at  the  time  he  purchased  the 
bonds  it  was  his  belief,  and  that  of  the 
public  generally,  that  the  administrator  was 
then  in  solvent  circumstances.  Such  belief 
may  have  induced  him  to  look  to  the  indi- 
vidual responsibility  of  the  administrator 
as  a  guarantee  against  the  failure  of  his 
speculation,  and  to  that  responsibility  he 
must  still  look;  and  it  having  proved 
abortive,  furnishes  no  reason  for  throwing 
the  consequent  loss  upon  those  whom  he  has 
aggrieved  by  his  intermeddling  with  the 
affairs  of  the  estate,  from  no  other  motives 
than  the  desire  of  gain  to  himself,  and  care- 
less as  to  its  e&cts  upon  the  rights  of 
others. ' ' 

In  Cocke  v.  Minor,  &c.,  the  question  was 
as  to  the  liability   of  a    purchaser   from  a 
trustee    at   a    heavy   discount    (twenty  per 
cent. )  of  bonds   belonging   to  a  trust  fund. 
Judge  Bouldin  in  delivering  the  opinion  of 
the  court  said:  **That    the   conversion  into 
money    by   a   trustee  of  well  secured  bonds 
belonging  to  a  trust  fund  by  a  sale  thereof 
at  a  large  sacrifice,  to  a  purchaser  with  full 
notice  of  the  trust,  does   constitute  such  an 
improper   dealing  with,   and  devastavit  of, 
the  trust  subject,  as  will  render  both  trustee 
and  purchaser  prima  facie  responsible  there- 
for, is  a   proposition    about   which,    at  this 
day,  there  can  be  no  doubt;"  and  the  cases 
of    Fisher  v.  Bassett,  Ac,  and  Pinckard  v. 
Woods,  Ac,  supra,  were  referred  to  in  sup- 
port of  the  proposition,  and  fully  stated  in 
the   opinion.     After   referring   to   an 
662      allegation  *in   the  answer  of  the  pur- 
chaser, that  from  such  information  as 
lie  had  he  believed  the   trustee   wanted   the 
money  for  proper  purposes,  without  stating 
what  that  information  was,  or,  indeed,  that 
he  had  any,  except  from  the  trustee  himself ; 


the  court  further  said:  ^ 'Admit  it  all  to  be 
true,  and  admitting  further,  what  is  neither 
shown  nor  even  alleged,  that  this  informa- 
tion was  of  such  character  as  to  justify  the 
belief  arrived  at,  still,  under  the  principles 
established  in  the  cases  referred  to,  that 
belief,  however  it  might  acquit  him  morally, 
would  not  be  enough  to  discharge  him  from 
legal  responsibility.  He  was  acting  at  his 
own  risk,  and  would  be  bound  to  show  that 
what  he  thus  believed  was  in  fact  true. 
Vague  impressions  of  that  character  cannot 
be  received  as  a  ground  on  which  the  right 
of  others  are  to  be  bartered  away. ' ' 

The  case  of  Hunter  v.  Lawrence's  adm'or, 
&c. ,  11  Gratt.  Ill,  is  an  important  case,  and 
was  much  referred  to  in  the  argument. 
There  may  be  occasion  to  state  the  purport 
of  it,  but  for  the  present,  at  least,  it  is  not 
deemed  necessary  to  do  so. 

We  will  now  consider  the  case  of  each  of 
the  said  three  parties,  Neal,  Jones  and 
Barksdale,  separately;  and. 

First,  as  to  Neal.  His  case  comes  within 
the  principle  laid  down  in  the  cases  of 
Fisher  v.  Bassett,  Ac,  Pinckard  v.  Woods, 
&c.,  and  Cocke  v.  Minor,  Ac,  and  he  is 
clearly  liable  for  the  amount  of  the  bonds 
purchased  by  him,  unless  he  is  discharged 
from  such  liability  by  laches  and  lapse  of 
time,  or  his  certificate  in  bankruptcy,  a 
question  which  will  be  considered  presently. 
He  was  not  guilty  of  actual  fraud  in  mak- 
ing the  purchase;  but,  according  to  the 
cases  referred  to,  he  was  guilty  of  construct- 
ive fraud,  which  was  sufficient  to  implicate 
him  as  a  participant  in  the  devastavit, 
663  certainly  *committed  by  the  executor. 
The  bond  was  payable  to  the  executor 
in  that  character,  which  gave  express  notice 
to  the  purchaser  that  it  belonged,  in  its 
origin  at  least,  to  the  testator's  estate ;  and 
he  bought  it  from  the  executor  at  a  discount 
of  eighteen  per  cent.  Nothing  but  the  ne- 
cessities of  the  estate  could  have  justified  the 
executor  in  making  such  a  sale,  unless  the 
bond  had  become  the  individual  property  of 
the  executor  by  his  advancements  made  on 
account  of  the  estate  or  otherwise.  To  be 
sure,  the  purchaser  did  not  know  the  condi- 
tion of  the  estate,  and  was  informed,  and 
no  doubt  believed,  that  the  estate  was  in- 
debted to  the  executor,  and  that  the  sale 
was  made  on  that  account.  But  the  pur- 
chaser, having  made  the  purchase  under 
the  circumstances  aforesaid,  made  it  at  his 
peril,  and  subject  to  the  risk  of  the  sales 
having  been  properly  made,  or  of  the  amount 
of  the  bonds  being  fully  accounted  for  by  the 
executor  to  the  estate.  Neither  of  which 
turned  out  to  be  the  case.  If  he  had  made 
enquiry  before  he  made  the  purchase,  he 
could  easily  have  ascertained  that  the  sale 
would  be  a  breach  of  trust  and  a  devastavit 
by  the  executor.  He  ought  to  have  made 
such  enquiry,  but  he  did  not  do  it.  He 
relied  on  the  solvency  of  the  executor,  and 
his  ability  and  willingness  to  make  every- 
thing right;  and  he  did  not  think  it  worth 
while  to  trouble  himself  in  making  enquiries 
about  the  estate.  Having  been  disappointed 
in  that  expectation,    he   cannot  justly  com- 
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plain  that  he  must  be  reg'arded  as  particeps 
criminis  in  the  Trrong  of  the  executor.  In 
a  controversy  involving  the  question  of  a 
devastavit  by  the  executor  in  a  sale  of  bonds 
belonging  to  his  testator's  estate,  and  of 
the  participation  of  the  purchaser  therein, 
the  burden  of  proof  devolves  on  the  pur- 
chase^ to  show  that  the  duty  of  the  executor 
required  the  sale  on  the  terms  on  which 

664  it  *was  made,  or  that  the  bonds  be- 
longed to  him  individually,  or  at  least 

that  he  has  fully  and  properly  accounted 
for  the  amount  of  the  bonds,  Ac,  to  the 
persons  entitled  thereto.  We  cannot  distin- 
guish this  case  from  that  of  Pinckard  v. 
Woods,  &c.,  upon  the  question  whether  the 
purchaser  participated  in  the  devastavit 
committed  by  the  executor  in  the  sale  of 
the  bonds ;  and  we  therefore  decide  that  he 
did  so  participate,  and  is  liable  accordingly, 
unless  he  is  discharged  from  such  liability 
by  laches  and  lapse  of  time,  or  his  certifi- 
cate in  bankruptcy.  Whether  he  be  so  dis- 
charged or  not,  we  will  now  enquire ;  and 
1st,  as  to  laches  and  lapse  of  time.  Upon 
this  question  we  have  had  some  difiSculty. 
The  sale  of  the  bonds  was  made  in  1859. 
The  executor  was  then  a  man  of  large  prop- 
erty and  undoubted  solvency ;  and  so  con- 
tinued to  be  till  he  removed  from  the  state, 
in  1862.  There  can  be  no  doubt  but  that 
during  that  period  he  had  ample  means  to 
pay  the  amount  of  the  bonds,  and  could 
have  been  compelled  to  do  so,  either  by  the 
legatees,  or  by  the  purchasers,  if  the  former 
had  claimed  to  hold  the  latter  liable.  If  the 
appellees,  Clark  and  Holland,  had  not  be- 
come sureties  of  the  executor  in  his  new 
executorial  bond,  it  is  not  improbable  that 
the  executor  would  have  been  compelled  to 
account  for  and  pay  the  amount  with  which 
he  was  chargeable  to  the  legatees.  Had 
LiVLck  and  the  said  sureties  who  caused  the 
executor  to  be  held  to  bail  in  Luck  and 
wife's  suit,  in  November  1862,  enforced  the 
liability  of  the  sheriff  and  his  securities  for 
taking  insufficient  bail,  the  debt  of  the  ex- 
ecutor to  the  estate  of  his  testator  might, 
in  that  way,  have  been  satisfied.  It  does 
not  appear  and  it  is  not  probable  that  it 
was  pretended  by  anybody  that  the  purchas- 
ers of  any  of  them  had  incurred  any 

665  *liability  to  the   legatees,  or  anybody 
else,    by    reason   of   their  purchases, 

until  about  the  time  the  suit  was  brought 
against  them  by  Clark  and  Hollarnd,  in  1869, 
nearly  ten  years  after  the  purchases  were 
made,  and  seven  after  the  executor  had  re- 
moved from  the  state.  Nor  does  it  appear 
that  during  that  period  an  idea  of  any  such 
liability  occurred  to  any  of  the  said  pur- 
chasers. It  does  not  appear  that  they  con- 
cealed the  fact  that  they  had  become  such 
purchasers,  or  that  the  fact  was  unknown 
to  the  public.  Shortly  after  the  maturity 
of  the  bonds  respectively,  or  those  assigned 
to  Neal  (the  one  assigned  to  Barksdale  hav- 
ing been  paid),  actions  were  brought  upon 
them  and  judgments  recovered  in  the  County 
court  of  said  county,  in  the  name  or  for  the 
benefit  of  said  Neal  or  said  Jones.  It  must 
have  been  known  both    to   the  legatees  and 


the  sureties,  Clark  and  Holland,  at  least 
before  the  said  executor  was  held  to  bail  as 
aforesaid,  that  he  had  received,  or  become 
accountable  for  the  amount  of  said  bonds. 
If  the  executor  had  not  sold  the  bonds  he 
would  no  doubt  have  collected  them  at  or 
after  maturity,  and  the  same  loss  would 
probably  in  that  case  have  occurred  as  has 
actually  occurred  to  the  legatees  or  sureties, 
on  account  of  the  default  of  the  executor  in 
regard  to  the  said  bonds.  It  may  reason- 
ably be  said,  therefore,  that  the  loss  is  due 
rather  to  the  laches  and  neglect  of  the 
legatees  or  sureties,  or  both,  than  to  the 
acts  or  defaults  of  the  purchasers. 

But  in  view  of  all  the  circumstances  of 
the  case,  we  have  concluded  that  the  pur- 
chasers, if  they  have  made  themselves  liable 
on  account  of  their  purchases,  ought  not  to 
be  discharged  from  such  liability  by  reason 
of  the  supposed  laches  and  neglect  of  the 
legatees  and  sureties.  If  they  are  liable,  it 
is  because  they  are  wrong-doers,    and 

666  they  cannot  thus  apportion  their  *own 
wrong,  or  escape  liability  therefor  by 

thus  throwing  the  loss  upon  those  who  have 
been  guilty  only  of  neglect  at  most.  The 
purchasers  ought  to  have  taken  care  of 
themselves,  and  not  to  have  trusted,  as 
they  did,  to  the  ability  and  willingness  of 
the  executor  to  save  them.  One  of  the  lega- 
tees continued  to  be  an  infant  until  after 
the  institution  of  the  suit  against  the  pur- 
chaser, and  to  her,  at  least  laches  is  not 
imputable.  The  intervention  of  the  wan 
the  existence  of  stay  laws,  and  the  legal 
suspension  from  time  to  time,  of  the  act  of 
limitations,  seem  to  obviate  the  effect  of 
lapse  of  time  in  the  case.  In  Pinckard  v. 
Woods  &c.,  the  court  said:  **Nor  does  the 
statute  of  limitations  afford  protection  to 
the  appellant,  for  the  appellees  have  no 
remedy  but  in  equity,  which  will  not  allow 
its  application  to  such  a  case  as  this.'* 
The  same  may,  perhaps,  as  well  be  said  in 
regard  to  the  defense  of  laches  and  lapse  of 
time  in  this  case. 

2ndly,  as  to  Neal's  certificate  in  bank- 
ruptcy. The  33d  section  of  the  Bankrupt 
Act  declares,  *  *That  no  debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or 
by  his  defalcation  as  a  public  officer,  or 
while  acting  in  any  fiduciary  character, 
should  be  discharged  under  this  act."  The 
purchaser,  Neal,  can  be  made  liable  in  this 
case  only  upon  the  ground  of  his  having 
fraudulently  participated  with  the  executor 
in  a  devastavit  committed  by  the  latter. 
He  must,  therefore,  have  been  guilty  of 
fraud,  to  make  him  liable.  A  debt  due  by 
him  on  that  account  must  be  a  debt  created 
by  fraud ;  whether  the  fraud  be  actual  or 
implied.  The  act  does  not  say  * 'actual" 
fraud,  or  **moral"  fraud;  or  qualify  the 
word  by  any  other  adjective.  It  uses  only 
the  generic  word  fraud,  which  we  must  con- 
strue in  its  general  sense,  unless  the  con- 
text require  a  different  construction,  which 
we    think    it    does     not.       Certainly 

667  *if  the  purchaser  had  actually  colluded 
with  the  executor  to  commit  a  devas- 
tavit, his  fraud    would    have   come  within 
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the  meaning-  of  the  act.  Why  does  it  not 
come  within  the  meaning,  as  it  certainly 
does  within  the  letter  of  the  act,  when  he 
has  so  dealt  with  the  executor,  in  reeard  to 
the  assets  of  his  testator,  as  to  make  him 
liable  for  the  amount  of  those  assets,  upon 
the  ground  of  his  having  been  guilty  of  an 
implied  or  constructive  fraud?  It  has  pre- 
cisely the  same  effect  with  actual  fraud,  in 
regard  to  the  measure  of  his  liability  there- 
for. Why  has  it  not  the  same  effect  in 
regard  to  his  discharge  in  bankruptcy?  Can 
this  question  of  discharge  be  made  to  depend 
upon  the  degree  of  aggravation  of  the  fraud? 
We  therefore  think  that  this  is  a  **debt 
created  by  the  fraud  of  the  bankrupt," 
within  the  meaning  of  the  bankrupt  act, 
and  that  it  is  not  discharged  under  the  said 
act.  This  makes  it  unnecessary  to  decide, 
and  we  do  not  decide,  whether  it  is  a  debt 
created  by  the  bankrupt  while  acting  in  a 
fiduciary  character,  in  the  meaning  of  the 
act. 

It  may  be  proper,  in  this  connection,  to 
notice  further  the  case  of  Hunter  v.  Law- 
rence's adm'r,  Ac,  before  referred  to,  in 
which  it  was  held  that  even  if  the  party 
who  had  received  the  bond  from  the  guard- 
ian in  that  case  could  be  made  responsible 
to  the  ward,  he  was  not  responsible  to  the 
sureties.  From  which  it  may  be,  and  in- 
deed was,  argued  in  this  case  that  the  pur- 
chaser, even  though  answerable  to  the 
legatees,  is  not  answerable  to  the  sureties. 
It  seems  to  be  a  sufficient  answer  to  that 
view  to  say,  that  the  party  who  had  received 
the  bond  from  the  guardian  in  that  case 
was  guilty  of  no  fraud,  actual  or  construct- 
ive, and  was  a  bona  fide  purchaser  for  full 
value  and  without  notice.  In  Pinckard  v. 
Woods,  &c.,  the  suit  was  by  the  sureties, 
who  had  paid  the  amount  of  the  bonds 
668  to  the  legatees ;  and  this  *court  held 
that  the  sureties  were  entitled  to  be 
substituted  to  the  rights  of  the  legatees. 
For  the  same  reason,  they  would  have  been 
entitled  before  payment,  to  maintain  a  suit 
quia  timet. 

Secondly,  as  to  Jones.  His  case  differs 
from  that  of  Neal  in  several  important 
respects.  Like  Neal,  he  considered  the  ex- 
ecutor a  man  of  large  property  and  un- 
doubted solvency,  and  that  he  would  be  able 
and  willing  to  meet  all  his  engagements ; 
and,  like  Neal,  he  knew  nothing  about  the 
condition  of  the  testator's  estate,  nor 
whether  its  emergencies  were  such  as  to 
require  or  authorize  the  executor  to  sell  the 
bonds  of  the  testator  at  a  discount.  But, 
unlike  Neal,  he  did  not  deal  with  the  exec- 
utor, nor  see  how  the  executor  could  have 
anything  to  do  with  the  sale  of  the  bonds 
by  Neal  to  Jones.  There  was  no  connection 
nor  understanding  between  Neal  and  Jones 
in  regard  to  the  purchase  of  the  bonds  by 
Neal  from  the  executor.  They  were  cer- 
tainly not  so  purchased  for  Jones,  nor,  so 
far  as  the  record  shows,  with  his  knowledge ; 
nor  had  Jones  any  interest  whatever  in  that 
purchase.  He  found  the  bonds  in  the  hands 
of  Neal,  with  an  assignment  thereon  to  him 
from  the  executor,  expressed  to  be  for  value 


received.  Neal  proposed  to  sell  them  to 
him ;  and  believing,  and  having  good  rea- 
son to  believe,  that  they  belonged  to  Neal, 
and  that  Neal  had  a  perfect  right  to  sell 
them,  he  accordingly  bought  them  at  a 
moderate  discount,  and  they  were  regularlj"^ 
assigned  to  him  **for  value  received"  by 
Neal ;  and,  after  their  maturity,  he  promptly 
brought  action  upon  them  for  his  benefit, 
and  recovered  judgment  for,  and  received 
the  money,  without  being  questioned  by  any 
body  as  to  his  right  to  do  so  until  1869, 
when  this  suit  was  brought. 

Wheh   Jones   bought   the   bonds  of 

669  Neal  he  did  not  *know  on  what  terms 
Neal  had  acquired  them  from  the  ex- 
ecutor. They  might,  for  aught  he  knew, 
have  been  assigned  at  their  par  value,  in 
payment  of  a  debt  due  by  the  testator's 
estate  to  Neal ;  or  the  emergencies  of  the 
estate  might  have  required  them  to  be  sold 
at  their  market  value  by  the  executor;  or 
they  might  have  become  the  property  of  the 
executor  in  payment  of  a  debt  due  to  him 
by  the  estate  or  the  legatees,  or  of  advances 
made  by  him  for  either  of  them.  That  they 
were  payable  to  the  executor  as  such,  did 
not  show  that  he  did  not  part  with  them 
lawfully.  The  legal  title  to  them  was  vested 
in  him,  and  he  had  the  right,  and  it  might 
have  been  his  duty,  to  sell  them,  as  it  cer- 
tainly would  have  been  to  collect  them  at 
maturity,  if  not  sold  before.  The  duty  of 
a  purchaser  from  an  executor,  of  a  bond 
payable  to  him  as  such,  to  make  enquiry  as 
to  the  propriety  of  the  sale  does  not  arise 
from  the  fact  that  the  bond  is  so  payable. 
The  only  effect  of  that  fact  is  to  inform 
him  that  the  bond  is  a  part  of  the  assets  of 
the  testator.  And  an  executor  may  lawfully 
sell  the  assets,  whether  they  consist  of  a 
bond  or  anything  else ;  and  a  fair  purchaser 
cannot  be  held  responsible,  though  he  make 
no  enquiry  as  to  the  propriety  of  the  sale. 
That  is  a  question  to  be  decided  by  the  ex- 
ecutor, to  whose  discretion  the  testator  and 
owner  of  the  property  has  referred  it,  and 
persons  may  lawfully  trust  him,  knd  pur- 
chase assets  from  him  without  any  enquir3', 
if  the  conduct  of  such  persons  in  the  trans- 
action be  fair.  Confidence  being  placed  in 
the  trustee  ^'by  the  person  who  had  the  sole 
right  to  dispose  of  the  property  at  his  will, ' ' 
as  was  said  by  Marshall,  C.  J.,  in  Gamett 
V.  Macon  &c.,  2  Brock.  185,  231,  *^no  other 
can  question  the  correctness  of  his  proceed- 
ing, or  can  be  justifiable   in  suspecting  an 

intention  to  violate  the  trust.     He  has 

670  no  *right   to   suspect   that  the  person 
who  has  been  selected  by  the  testator 

for  its  execution,  will  violate  the  trust  re- 
posed in  him,  and  no  collusion  between  him 
and  the  trustee  ought  to  be  implied  from 
equivocal  acts."  Davis  v.  Christian,  &c., 
15  Gratt.  11,  46. 

If  a  person  buying  a  bond  from  an  exec- 
utor, payable  to  himself  as  such,  have  good 
reason  to  believe  that  the  executor  intends 
to  misapply  the  proceeds  of  sale,  and  thus 
commit  a  devastavit,  it  is  incumbent  on 
him  to  stay  his  hand,  until  he  can  ascer- 
tain by  the  requisite  enquiries  that  the  sale 
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is  to  be  made  for  the  purposes  of  the  estate, 
and  is  such  a  one  as  the  executor  may  make 
consistently  with  his  duty.  If  such  a  bond 
be  offered  to  be  sold  by  an  executor  at  a 
heavy  discount,  as,  for  instance,  eighteen 
or  twenty  per  cent.,  that  fact  affords  to  the 
person,  to  whom  the  offer  is  made,  good 
reason  to  believe  that  the  sale  is  intended 
to  be  made  for  the  use  of  the  executor,  and 
not  for  the  benefit  of  his  testa  tor  *s  estate; 
and  such  person  cannot  safely  make  the 
purchase  until  he  has  first  ascertained  that 
it  will  be  proper  for  the  executor  to  make 
the  sale.  It  has  been  decided  in  no  case 
that  a  sale  of  a  bond,  at  a  discount  however 
small,  will  afford  sufficient  reason  to  believe 
that  a  devastavit  is  intended  by  an  execu- 
tor. A  sale  of  a  bond  at  par,  or  abating 
only  the  legal  discount  for  the  time  the 
bond  has  to  run  to  its  maturity,  would  cer- 
tainly afford  no  reason  for  believing  that  a 
devastavit  is  intended;  nor,  we  imagine, 
would  a  very  small  additional  discount.  It 
is  often  to  the  interest  of  an  estate,  and 
agreeable  to  the  legatees,  for  such  a  sale  to 
be  made,  especially  in  a  case  in  which  a 
bond  has  a  long  time  to  run.  Suppose  a 
bond,  which  would  probably  have  to  be  col- 
lected by  suit,  is  sold  at  a  discount,  not 
more  than  equal  to  the  ordinary  expenses 
of  collecting  such  a  bond,  would  such 
671  a  sale  be  a  devastavit  *in  the  execu- 
tor? The  rule  in  regard  to  the  sale  of 
any  property  by  an  executor,  including,  we 
suppose,  as  well  bonds  as  other  property,  is 
that  if  it  be  sold  at  such  a  gross  undervalue 
as  to  afford  good  reason  to  believe  that  the 
executor  intends  to  commit  a  devastavit, 
the  purchaser  will  buy  at  his  peril,  and 
ought,  for  his  own  safety,  to  make  the  nec- 
essary enquiries.  But  who  can  say  that  a 
sale  of  a  bond  at  a  very  small  discount,  the 
smallest  at  which  it  could  possibly  be  sold, 
would  be  a  sale  at  a  gross  undervalue?  In 
the  three  cases  before  referred  to,  which 
are  the  only  cases  we  have  seen  on  the  sub- 
ject of  a  sale  of  bonds  by  an  executor,  the 
sale  was  spoken  of  as  at  a  * 'sacrifice,'*  and 
sometimes  as  at  a  ' 'ruinous  sacrifice."  In 
Fisher  v.  Bassett,  &c.,  the  sale  was  at  a 
discount  of  twenty-five  per  cent.  In  Pinck- 
ard  V.  Woods,  &c.,  it  was  at  a  discount  of 
eighteen  to  twenty  per  cent.  In  Cocke  v. 
Minor,  &c.,  it  was  at  a  discount  of  twenty 
per  cent.  In  this  case,  the  sale  to  Neal  was 
at  a  discount  of  at  least  eighteen  per  cent. 
But  the  sale  by  Neal  to  Jones  was  at  a  very 
small  discount;  not  as  much  probably  as 
one-half  of  the  last  named  sum ;  and  Neal 
proves  that  it  was  low.  If  therefore  the 
bonds  had  been  bought  by  Jones  of  the  ex- 
ecutor, instead  of  Neal,  we  could  not  say 
that  the  bonds  were  sold  at  a  gross  under- 
value, or  at  a  sacrifice.  Both  of  the  bonds 
had  some  time  to  run  when  sold,  and  one  of 
them,  the  larger,  more  than  a  year.  Actions 
had  to  be  brought  upon  both  of  them.  A 
ong  time  elapsed  before  they  were  collected ; 
and,  after  paying  the  expenses  of  collection, 
Jones  probably  received  but  little  if  any 
more  than  six  per  cent,  interest  on  his 
money.     To    make   him  now  pay  the  whole 


amount  of  the  bonds   with  interest  till  pay- 
ment, would  be  to  impose  a  very  heavy  pen- 
alty   upon   him,    certainly    one    exceeding 
his  offense,  whatever  that  may  be,  and 

672  far  ^exceeding  any  loss  which  anybody 
can    have   sustained  from  his  act,  for 

nobody,  in  fact,  can  have  sustained  any 
such  loss  at  all.  The  cause  of  the  loss  was 
complete  before  Jones  became  a  purchaser. 
But  Jones  did  not  buy  the  bonds  from  the 
executor,  and  therefore  does  not  come  within 
the  principle  of  the  cases  referred  to.  He 
was  a  bona  fide  purchaser  for  value  and 
without  notice  from  Neal,  who  was  appar- 
ently a  bona  fide  assignee  for  value  from 
the  executor,  and  had  possession  of  the 
bonds,  and  duly  assigned  and  delivered 
them  to  Jones.  He,  Jones,  gave  full  value 
for  them,  as  much  as  could  possibly  be  got- 
ten in  the  market,  and  had  no  notice  what- 
ever of  any  imperfection  in  the  title.  He 
obtained  judgments  on  the  bonds,  and  col- 
lected the  money  without  any  question  as 
to  his  title.  Having  the  legal  title  to  and 
possession  of  the  subject,  and  at  least  as 
much  equity  as  anybody  else  can  hs^ve. 
there  can  properly  be  no  recovery  against 
him  on  account  of  the  bonds.  The  only 
evidence  which  can  be  said  to  tend  to  im- 
plicate him  in  the  breach  of  trust  of  the 
executor  is,  that  Neal  was  in  the  habit  of 
buying  bonds  at  a  greater  discount  than 
legal  interest,  and  that  Jones  knew  the 
fact.  A  vague  suspicion  arising  from  such 
a  circumstance,  is  certainly  not  constructive 
notice,  much  less  is  it  sufficient  to  make  out 
a  case  of  constructive  fraud.  If  Jones  was 
bound  to  make  enquiry,  so  also  would  have 
been  any  subsequent  assignee,  however 
remote,  and  even  the  obligors  themselves, 
in  order  to  be  safe  in  paying  the  bonds. 
An  assignee  of  a  bond  for  value  and.  with- 
out notice,  takes  it  subject  to  all  equities 
of  the  obligor,  but  not  to  any  equity  of  a 
third  person ;  and  even  the  equities  of  the 
obligor  must  be  asserted  in  due  time,  and 
before  the  recovery  and  collection  of  the 
money. 

We  therefore  think  the  decree  against 

673  Jones'    executors  *is    erroneous,    and 
that   as   to   them  the  bill  should  have 

been  dismissed. 

Thirdly,  as  to  Barksdale.  A  bond  of 
Raleigh  White  for  $1,000,  dated  the  19th 
day  of  May,  1858,  payable  on  the  first  day 
of  July  1859,  to  Edmund  Fitzgerald,  Jr., 
executor  of  William  Fitzgerald,  Jr.,  being 
one  of  the  bonds  given  by  White  for  the 
land  bought  by  him  of  said  executor,  was, 
on  the  21st  of  March,  1859,  assigned  by  the 
said  executor  to  said  Barksdale,  who  paid 
the  full  amount  of  the  bond  to  the  said  ex- 
ecutor, abating  legal  discount  for  the  time 
the  bond  had  to  run,  and  deducting  five  per 
cent,  on  the  balance ;  and  on  the  day  a^er 
said  assignment,  to  wit :  the  22nd  of  March 
1859,  the  amount  of  said  bond  was  paid  by 
said  White  to  said  Barksdale,  abating  only 
the  legal  discount  as  aforesaid.  Barksdale 
says  in  his  answer,  that  ^*the  said  assign- 
ment was  made  to  enable  this  respondent 
to  collect  the  said  bond.     The  said  Edmund 
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Fitzgerald  and  Raleigh  White  were  upon 
unfriendly  terms.  The  said  White  was  a 
singular  man,  and  preferred  the  bond  to  be 
assigned  to  this  respondent.  This  respond- 
ent agreed  to  collect  the  bond  for  a  commis- 
sion of  five  per  cent.,**  &c.  **The  said 
Bdmund  Fitzgerald  was  at  that  time  pos- 
sessed of  a  good  estate,  and  in  good  credit, 
and  this  respondent  had  no  suspicion  that 
he  intended  to  misapply  the  assets  of  his 
testator.**  '*This  respondent  was,  and  is 
at  this  time,  a  practicing  attorney,  and 
supposed  that  he  had  a  perfect  right  to  col- 
lect any  debt  for  the  said  Edmund  Fitzger- 
ald, and  pay  it  over  to  him,'*  Ac.  The 
foregoing  is  the  substance  of  the  transac- 
tion, as  stated  in  the  answer  of  Barksdale, 
upon  which  statement  the  question  of  his 
liability  depends.  The  court  below  decreed 
that  he  was  not  liable,  and  dismissed  the 
bill  with  costs  as  to  him,  and  we  think 
there    is    no   error   in    the   decree  in 

674  *that  respect.  There  was  no  contriv- 
ance between  the  executor  and  Barks- 
dale  to  commit  a  devastavit  in  regard  to  the 
bonds  of  White.  If  White  had  paid  the 
money  directly  to  the  executor,  instead  of 
paying  it  through  Barksdale,  that  would 
certainly  have  been  a  lawful  payment;  and 
yet  the  same  loss  would  in  that  case  have 
occurred  as  has  occurred  to  the  estate  from 
the  conversion  of  the  money  to  the  execu- 
tor's own  use.  But  the  executor  and  White 
were  on  unfriendly  terms,  and  the  latter 
preferred  not  to  settle  the  matter  with  the 
executor  in  person.  Barksdale,  an  attor- 
ne3',  was  therefore  employed  by  the  execu- 
tor, on  the  usual  terms,  to  collect  the  bond ; 
and  White,  being  **a  singular  man,'*  pre- 
ferred that  the  bond  should  be  assigned  to 
Barksdale ;  no  doubt  considering  that  that 
would  be  the  best  evidence  of  Barksdale *s 
right  to  receive  the  money.  This  may  have 
been  an  unreasonable  and  awkward  mode 
of  settling  the  matter,  but  certainly  the 
evidence  is  not  sufficient  to  convict  Barks- 
dale of  a  fraud ;  which  is  necessary  to  make 
him  responsible  as  a  party  to  the  devastavit 
of  the  executor.  A  fraud  should  not  be  pre- 
sumed, but  must  be  plainly  proved.  The 
most  that  can  be  said  of  the  evidence  is, 
that  it  may  raise  a  question,  whether  the 
five  per  cent,  allowed  to  the  attorney  for 
collection  ought  to  be  allowed  as  a  credit 
to  the  executor  in  the  settlement  of  his  ac- 
count. Even  if  the  transaction  be  consid- 
ered as  a  sale  of  the  bond  by  the  executor 
to  Barksdale  at  a  discount  of  five  per  cent., 
it  does  not  follow  that  Barksdale  committed 
a  fraud,  actual  or  constructive,  which  would 
render  him  liable ;  as  what  we  have  already 
said  in  regard  to  Neal  and  Jones  sufficiently 
shows. 

There  are  some  technical  questions  in  this 
case   which   ought   to  have  been  before  no- 
ticed ;  but  as  they   were  not,  they  will  now 
be  briefly  disposed  of. 

675  *lst.  We    think    the   court   erred  in 
striking  out  the  demurrer   to  the  bill, 

which  was  sufficient  in  form  and  substance. 
Code  of  1860,  p.  712,  I  30,  and  p.  752,  {  1. 
But  this  error  was  not  to  the  prejudice  of 


the  defendants,  as  they  were  entitled  to  all 
the  benefit  at  the  hearing  which  they  could 
have  derived  from  action  on  their  demurrer. 

2dly.  The  bill  was  not  multifarious.  It 
was  filed  by  the  sureties  of  an  executor 
against  the  executor  and  the  different  pur- 
chasers from  him,  to  compel  them  to  account 
for  the  assets  of  the  testator  in  regard  to 
which  it  was  charged  that  the  executor  had 
committed  a  devastavit  to  which  the  pur- 
chasers were  parties.  It  was  obviously 
proper,  and  indeed  necessary,  that  they 
should  be  united  in  the  same  suit,  though 
the  purchases  were  different. 

3dly.  The  bill  is  not  a  cross-bill,  but  an 
original  bill,  quia  timet ;  which  the  sureties 
had  a  right  to  file,  though  they  had  paid 
nothing,  and  nothing  had  been  recovered 
against  them,  as  such.  They  had  been 
made  parties  to  the  suit  brought  by  the 
legatees  against  the  executor,  and  a  decree 
was  about  to  the  obtained  in  that  suit 
against  both  principal  and  sureties.  In  this 
state  of  danger  and  apprehended  loss,  the 
sureties,  considering  the  purchasers  of  the 
bonds  from  the  executor  liable  to  account 
for  the  same,  by  reason  of  their  fraudulent 
participation  in  a  devastavit  charged  to 
have  been  committed  by  the  executor  in 
regard  to  the  sale  of  the  bonds,  had  an  un- 
questionable right  to  file  their  bill,  quia 
timet,  against  the  said  executor  and  pur- 
chasers, to  compel  them  to  pay  the  amount 
for  which  they  might  be  liable  as  aforesaid,, 
in  ease  and  exoneration  of  the  sureties. 

4thly.  Though  the  bill  of  the  sureties  was 
an  original,  and  not  a  cross-bill ;  yet 
676  the  court  did  not  err,  in  *regarding 
the  proceedings  in  the  suit  of  the 
legatees  against  the  executor  and  his  sure- 
ties as  evidence  in  the  suit  of  the  sureties 
against  the  executor  and  purchasers.  The 
record  in  the  former  was  made  an  exhibit 
in  the  latter  suit,  and  the  purchasers  were 
called  on  in  the  latter  suit  to  aid  the  sure- 
ties in  the  defense  of  the  former  suit,  in 
which  the  executorial  accounts  had  not  been 
finally  settled,  nor  any  depositions  taken. 
There  was  a  prayer  in  the  bill  in  the  latter 
suit  that  both  cases  might  be  heard  together, 
and  that  any  decree  which  might  be  ren- 
dered in  the  former  suit,  in  favor  of  the 
legatees  against  the  sureties,  might  be  ren- 
dered first  to  be  satisfied  by  the  purchasers, 
to  the  extent  of  any  amount  of  testator's 
assets  which  they,  or  either  of  them,  might 
have  illegally  acquired.  And  though  the 
cases  were  not  actually  heard  together,  yet 
they  might,  and  no  doubt  would,  have  been 
if  any  party  had  desired  it.  No  objection 
was  made  to  the  proceedings  in  the  former 
suit  as  evidence  in  the  latter  until  the  case 
came  before  this  court ;  when  it  was  too 
late  to  make  the  objection  for  the  first  time. 
If  it  had  been  made  in  the  court  below,'  it 
would  at  once  have  been  obviated  by  retak- 
ing in  the  latter  suit  the  accounts  and  dep- 
ositions which  had  been  taken  in  the 
former. 

5thly.  Coalman  D.  Bennett,  administrator 
de  bonis  non,  with  the  will  annexed,  of 
William  Fitzgerald,  having  died  before  the 
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final  decree  was  rendered,  and  all  the  debts 
of  said  testator's  estate  having  been  paid 
or  provided  for,  and  there  being  nothing 
due  to  it,  except  what  was  recovered  in  this 
suit,  the  court  did  not  err  in  making  a  final 
decree  without  having  a  personal  represen- 
tative of  said  testator's  estate  before  the 
court. 

Having  noticed  and  disposed  of  all 

677  the  questions,  *both  of  form  and  sub- 
stance, arising  in    the  case,  we  think 

the  decree  appealed  from  ought  to  be  re- 
versed in  part  and  affirmed  as  to  the  residue, 
in  conformity  with  the   foregoing  opinion. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
Richard  Jones,  the  testator  of  the  appellants 
I^anghorn  Scruggs  and  Mansel  T.  Smith, 
did  not  participate  in,  nor  become  account- 
able for,  any  devastavit  committed  by  the 
appellee  Edmund  Fitzgerald,  executor  of 
William  Fitzgerald,  deceased,  of  the  assets 
of  the  latter  in  regard  to  the  bonds  of 
Archer  B.  Womack  and  James  M.  Adams 
to  said  Edmund  Fitzgerald,  executor  as 
aforesaid,  assigned  by  him  to  Griffith  D. 
Neal,  and  by  said  Neal  to  said  Jones,  and 
in  the  decree  appealed  from  mentioned; 
that  the  said  Scruggs  and  Smith,  as  execu- 
tors of  the  said  Jones,  are  not  liable  to  pay 
the  amount  of  the  said  bonds  or  any  part 
thereof,  out  of  the  assets  of  their  said  tes- 
tator or  otherwise,  to  any  person  or  persons 
whomsoever;  and  that  the  said  decree  so 
far  as  it  is  in  conflict  with  the  foregoing 
opinion,  is  erroneous ;  but  there  is  no  other 
error  in  the  same.  Therefore  it  is  decreed 
and  ordered,  that  the  said  decree,  so  far  as 
is  above  declared  to  be  erroneous,  be  reversed 
and  annulled ;  that  in  all  other  respects  it 
be  affirmed;  and  that  the  appellees,  Clark 
and  Holland,  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  this 
court  proceeding  to  render  such  decree  as 
the  said  Circuit  court  ought  to  have  ren- 
dered, in  lieu  of  so  much  of  the  decree  of 
said  court  as  is  hereby  reversed  as  aforesaid, 
it  is  further  decreed  and  ordered  that  the 
bill  of  the  complainants  in  the  court 

678  below   be  dismissed   as  *to   the   said 
Jones  and  his  said  executors;  and  the 

said  complainants  pay  to  the  said  executors 
the  costs  by  them  and  their  said  testator 
about  their  defense  in  this  suit  in  the  said 
Circuit  court  expended. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Pittsylvania  county. 

After  the  decision  of  the  case,  Neal  and 
Clark  and  Holland  applied  for  a  rehearing ; 
when  the  court  made  the  following  order: 

The  court,  in  view  of  the  **novelty  and 
great  importance"  of  the  question  men- 
tioned in  the  petition  of  Griffith  D.  Neal, 
as  to  the  '^effect  of  his  discharge  in  bank- 
ruptcy in  bar  of  the  demand  preferred 
against  him"  in  this  cause,  is  of  opinion 
that  the  case  ought  to  be  reheard  upon  that 
single  point  before  a  full  court;  but  the 
court  is  of  opinion  that  the  case  ought  not 
to  be  reheard  upon  any  other  point  arising 


in  the  cause.  Therefore  it  is  ordered  that  a 
rehearing  be  granted  upon  the  first  named 
point  as  aforesaid,  but  that  the  petition  for 
rehearing  be  denied  in  all  other  respects. 

The  rehearing  was  before  a  full  court, 
and  was  argued  by  Carrington  and  Page, 
for  Neal,  and  J.  Alfred  Jones,  for  Clark 
and  Holland. 

MONCURE,  P.  This  case  now  comes  up 
for  decision  on  a  rehearing  granted  on  a 
single  point,  viz :  as  to  the  effect  of  the  dis- 
charge in  bankruptcy  of  Griffith  D.  Neal  in 
bar  of  the  demand  preferred  against  him 
in  this  cause.  It  has  been  ingeniously  and 
elaborately  argued  by  counsel,  and,  mj 
opinion  upon  it,  in  addition  to  what  is  said 
on  the  same  subject,  in  the  opinion  of  the 
court  already  delivered  in  the  case,  is  as 
follows : 

Neal  was  decreed  to  be  liable  for  the 
demand,  on  the  ground  that  he  fraud- 
ulently  participated   in   a  devastavit 

679  *committed   by   Edmund    Fitzgerald, 
executor  of  William  Fitzgerald,  in  the 

sale  of  certain  bonds  due  to  the  said  testa- 
tor's estate,  and  payable  to  the  said  execu- 
tor as  such,  which  bonds  were  purchased  of 
the  said  executor  by  the  said  Neal  at  a 
heavy  discount,  not  warranted  by  any 
emergency  of  the  estate;  the  proceeds  of 
which  discount  were  converted  and  applied 
by  the  said  executor  to  his  own  use. 

The  only  ground  on  which  a  purchaser 
can  be  made  liable  in  such  a  case,  according 
to  the  authorities  referred  to  in  the  said 
opinion,  is  that  of  fraud.  By  fraudulently 
participating  in  the  devastavit  of  an  exec- 
utor he  commits  a  fraud,  which  makes  him 
liable  for  the  value  of  the  wasted  assets  to 
those  who  are  injured  by  the  waste. 

Neal  has  been  declared  a  bankrupt,  and 
has  received  a  certificate  of  discharge  in 
bankruptcy,  which  he  contends  entitles  him 
to  protection  from  this  demand. 

On  the  other  side,    it   is   contended  that 
this  case  comes   within   the  33d  section  of 
the  act  of  bankruptcy  of  1867,    which   pro- 
vides, **that  no  debt  created    by  the  fniud 
or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation    as   a    public   officer,    or    while 
acting  in  any  fiduciary  character,    shall  be 
discharged    under   this  act."     The  debt  in 
this  case  having  been  created  by  the  ftaud, 
and  only  by  the  fraud  of  the  bankrupt,  it  is 
contended    that  the   case  comes  within  the 
literal  terms  of  the  act  of  congress. 

In  reply  to  this  view,  it  is  contended  in 
behalf  of  Neal,  that  though  the  debt  was 
created  literally  by  the  fraud  of  the  bank- 
rupt, yet  it  was  not  such  a  fraud  as  the  act 
of  congress  contemplates.  It  was  only  an 
implied  or  constructive  fraud,  and  not  an 
express  or  actual  fraud,  which  latter  alone, 
it  is  contended,  is  within  the  contemplation 
of  the  act. 

680  *For  this  court  so   to  construe  the 
act,  would   be,  I  think,  to   take  great 

liberty  with  its  language,  and  would  be 
judicial  legislation.  There  is  nothing  in 
the  act  to  warrant  such  a  limitation  of  the 
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meaning  of  a  plain  word,  which  conf^ress 
did  not  see  fit  to  limit  in  terms,  as  it  might 
easily  have  done,  and  no  doubt  would  have 
done,  if  it  had  intended  to  use  the  word  in 
a  limited  sense.  Having  used  the  word 
generally,  I  think  it  ought  to  be  construed 
in  its  general  sense,  and  as  embracing  both 
actual  and  constructive  fraud.  They  be- 
long to  the  same  family,  and  differ  only  in 
degree.  They  both  possess  one  common 
feature  of  criminality  or  culpability.  It 
could  not  have  been  contemplated  that  the 
court  should,  in  every  case,  have  to  en- 
quire into  and  ascertain  the  degree  of  the 
fraud,  in  order  to  determine  whether  it 
comes  within  the  meaning  of  the  33d  section 
of  the  act  of  bankruptcy.  Congress  would 
have  said  ^^ actual  fraud,"  if  it  had  so  in- 
tended, in  contradistinction  to  ^'constructive 
fraud;"  but  it  seems  not  to  have  contem- 
plated any  such  distinction  or  classification. 

It  is  argued  by  the  learned  counsel  for 
Neal,  that  because  the  words,  **  while  acting 
in  any  fiduciary  character"  in  the  said  sec- 
tion have  been  construed  not  to  include  an 
implied  or  constructive  trust,  therefore  the 
word  ^' fraud,"  in  the  same  section,  should 
be  construed  not  to  include  an  implied  or 
constructive  fraud.  But  this,  I  think,  is 
plainly  a  non  sequitur. 

The  words,  ** while  acting  in  any  fiduci- 
ary character"  or  **capacity,"  occurred  in 
the  bankrupt  act  of  1841,  and  there  they 
followed  certain  enumerated  cases  of  trust. 
They  were  therefore  construed,  as  intended 
to  be  confined,  to  trusts  of  a  like  description 
with  those  expressly  enumerated  in  the 
same  connection.  That  construction 
681  was  well  settled  while  that  *act  was 
still  in  force.  In  the  act  of  1867,  the 
general  words,  ** while  acting  in  any  fiduci- 
ary character"  were  retained,  without  re- 
peating all  the  specific  enumerations  of 
trust  which  had  preceded  those  words  in 
the  act  of  1841:  such  as  ** executor,"  '* ad- 
ministrator," * 'guardian"  or  ''trustee." 
The  general  words  having  received  a  settled 
construction,  which  made  them  embrace 
the  said  specific  enumerations,  and  at  the 
same  time  exclude  cases  of  implied  or  con- 
structive trust,  it  was  considered  sufficient 
to  use  them  alone  in  the  act  of  1867,  and 
under  that  act  they  have  received  the  same 
construction  which  they  had  received  under 
the  act  of  1841.  They  brought  that  same 
meaning  along  with  them  into  the  new  act, 
although  they  did  not  bring  also  with  them 
all  their  old  associates. 

I  have  examined  the  cases  referred  to  by 
the  counsel  in  support  of  his  argument, 
except  one  or  two  to  which  I  could  not  ob- 
tain access,  and  they  fully  confirm  my  view 
of  the  case. 

In  Chapman  v.  f^orsyth  &c.,  2  How.  U. 
8.  R.  202,  decided  by  the  Supreme  court  of 
the  United  States  in  January  1844,  the  case 
arose  under  the  act  of  1841,  and  Mr.  Justice 
McLean  delivered  the  opinion  of  the  court. 
It  was  held  that  a  factor  who  receives  the 
money  of  his  principal  is  not  a  fiduciary, 
within  the  meaning  of  the  act.  "If  the 
act  embraces  such  a  debt,"  said  the  court, 


"it  will  be  difficult  to  limit  such  an  appli- 
cation. It  must  include  all  debts  arising 
from  agencies ;  and  indeed  all  cases  where 
the  law  implies  an  obligation  from  the  trust 
reposed  in  the  debtor.  Such  a  construction 
would  have  left  but  few  debts  on  which  the 
law  could  operate.  In  almost  all  the  com- 
mercial transactions  of  the  country  confi- 
dence is  reposed  in  the  punctuality  and 
integrity  of  the  debtor,  and  a  violation  of 
these  is,  in  a  commercial  sense,  a  dis- 

682  regard  *of   a  trust.     But    this   is  not 
the    relation    spoken    of   in    the  first 

section  of  the  act.  The  cases  enumerated, 
'the  defalcation  of  a  public  officer,'  'execu- 
tor,* 'administrator,'  'guardian,'  or  'trus- 
tee,' are  not  cases  of  implied  but  special 
trusts,  and  the  'other  fiduciary  capacity' 
must  mean  the  same  class  of  trusts.  The 
act  speaks  of  technical  trusts,  and  not  those 
which  the  law  implies  from  the  contract. 
A  factor  is  not  therefore  within  the  act. ' ' 
In  Williamson  v.  Dickens,  5  Ired.  L.  R. 
259,  decided  by  the  Supreme  court  of  North 
Carolina,  in  December  1844,  the  same  year 
in  which  was  decided  the  case  just  referred 
to,  the  case  also  arose  under  the  act  of  1841, 
and  the  opinion  of  the  court  was  delivered 
by  Nash,  J.  It  was  held  that  the  words, 
"fiduciary  character"  in  the  act  extend  only 
to  special  trusts,  and  not  to  implied  trusts, 
such  as  those  of  agents,  factors,  &c. 
"What,"  said  the  judge,  "is  the  fiduciary 
character  or  capacity  embraced  by  the  act? 
Does  it  extend  to  all  cases  in  which  money 
has  been  received  to  the  use  of  another?  If 
so,  few  debts  would  be  left  on  which  the 
law  would  operate;  for  in  all  such  cases  the 
money  is  received  in  faith  or  trust  to  be 
paid  over ;  in  other  words,  in  a  fiduciary 
capacity.  Surely  it  could  not  have  been 
the  intention  of  the  national  legislature,  in 
passing  an  act  with  a  view  to  the  relief  of 
bankrupt  debtors,  to  restrict  its  operation. 
But  the  act  shows  us  itself  what  was  meant 
in  the  use  of  the  words  'other  fiduciary  ca- 
pacity.' Taken  in  connection  with  the 
words  preceding  them,  it  is  evident  that 
only  such  trusts  were  meant  as  are  special, 
and  not  simply  implied,  as  'the  defalcation 
of  a  public  officer,'  or  of  an  'executor,'  or 
'administrator.'  Upon  the  principle  then 
of  reddendo   singula   in   singulis,  the 

683  words  'other  fiduciary  capacity'  *must 
refer   to   trusts  of  the  same  class,  to 

wit,  special  and  not  implied  trusts. ' ' 

These  are  the  only  cases  to  which  we  are 
referred  arising  under  the  act  of  1841.  We 
are  referred  to  several  arising  under  the  act 
of  1867. 

In  Cronan  v.  Cotting,  104  Mass.  R.  245, 
decided  by  the  Supreme  court  of  that  state 
in  March  1870,  the  case  arose  under  the  act 
of  1867,  and  Wells,  J.,  delivered  the  opinion 
of  the  court.  It  was  held  that  the  phrase 
"fiduciary  charact«r"  in  the  act  does  not 
include  the  obligation  of  a  creditor  to  whom 
the  debtor  delivered  property,  with  direc- 
tions to  sell  it  and  apply  in  satisfaction  of 
the  debt  so  much  of  the  proceeds  as  might 
be  necessary  for  the  purpose,  and  to  pay 
over  to  the  debtor  a  balance  of  the  proceeds 
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of  the  sale  remaining  after  such  satisfac- 
tion; but,  it  seems,  implies  a  fiduciary 
relation  existing  previously  or  independ- 
ently of  the  particular  transaction  from 
which  the  excepted  debt  arises.  '*If  the 
phrase,  '  while  acting, '  &c. , ' '  said  the  court, 
*'be  referred  to  that  which  immediately 
precedes,  it  implies  something  in  the  nature 
of  a  defalcation.  If  it  be  referred  to  the 
first  branch  of  the  provision,  its  association 
with  fraud  and  embezzlement  carries  the 
implication  of  a  debt  growing  out  of  some 
fraudulent  misappropriation,  or  at  least 
breach  of  trust.  The  debt  in  this  case  arose 
exclusively  out  of  a  'single  transaction  be- 
tween the  parties.  Its  creation  involved  no 
element  other  than  that  of  contract.  The 
existence  of  the  liability  did  not  spring 
from  any  breach  of  trust.  The  only  default 
consisted  in  the  non-payment  of  the  balance 
due  to  the  plaintiff  after  satisfying  the  pur- 
pose of  the  pledge.'*  *  *  **It  is  simply  a 
debt  by  contract,  like  any  other  which 
results  from  the  rightful  possession  of 
money  that  belongs   to  another.     We 

684  are  of  opinion,    therefore,  *that  this 
debt  does  not  come  within  the  meaning 

of  the  clause  of  the  bankrupt  act  above 
quoted.**  The  court  then  referred  to  the 
construction  which  had  been  put  by  the 
Supreme  court  of  the  United  States  on 
the  same  words  used  in  the  act  of  1841,  and 
concluded  that  this  provision  of  the  act  of 
1867,  was  framed  in  view  of  and  with  the 
intent  to  adopt  the  same  construction. 

In  Jones  &c.  v.  Knox,  46  Alab.  R.  53,  de- 
cided in  1871,  it  was  held,  among  other 
things,  that  the  liability  of  the  surety  of  a 
guardian  is  not  of  a  fiduciary  character 
from  which  the  discharge  in  bankruptcy  of 
the  surety  does  not  release.  The  judge  in 
his  opinion  in  this  case  uses  this  language, 
which  is  quoted  in  the  argument  of  the 
counsel  for  Neal,  and  on  account  of  which, 
no  doubt,  the  case  is  referred  to :  *  *The  ex- 
ception from  discharge  under  the  thirty- 
third  section  of  the  law,  of  debts  created 
by  fraud  or  embezzlement  of  the  bankrupt, 
or  by  his  defalcation  as  a  public  officer,  or 
while  acting  in  any  fiduciary  character, 
from  its  very  comprehensiveness,  conveys 
as  a  reason  for  the  exception  the  idea  of 
some  moral  turpitude  or  culpable  neglect 
of  duty."  *  *  '*The  sureties  of  a  guard- 
ian,** proceeds  the  judge,  **have  no  control 
of  his  conduct.  Their  obligation  is  entirely 
different  from  his.  They  undertake  to  pay 
money  on  his  account,  while  he,  in  addition, 
engages  to  be  honest  and  faithful  and  care- 
ful. It  is  for  failure  in  this  latter  respect 
that  the  law  refuses  to  release  him  from  his 
debt.  The  liability  of  the  sureties  was  not 
of  a  fiduciary  character.  *  * 

In  Flanagan  v.  Gary,  37  Texas  R.  67,  de- 
cided in  1872-3,  the  case  was  this:  On  a 
replevin  bond  for  certain  slaves  claimed  by 
heirs  adversely  to  Iv.  and  wife,  F.  be- 
came   surety    for    L.    and   wife,    and 

685  from  *them  obtained  possession  of  the 
slaves   as    an   indemnity   against  his 

liability  on  the  bond.     Pending  the  litiga- 
tion between  the  heirs  and  Li.  and  wife,  F. 


retained  the  possession  and  use  of  the  slaves, 
and  in  the  meantime  purchased  from  two  of 
the  heirs  their  undivided  interests  in  the 
slaves.  The  heirs  recovered  judgment 
against  L.  and  wife  for  the  slaves,  and  de- 
manded them  from  F.,  who  refused  to  sur- 
render them  except  upon  terms  not  conceded 
by  them ;  and  they  then  (in  January  1865) 
sued  F.  for  the  value  and  hires  of  the  slaves. 
This  suit  was  protracted  until  the  enact- 
ment of  the  bankrupt  law  of  1867,  under 
which  F.  obtained  a  discharge  from  his 
debts,  and  pleaded  the  same  in  bar  of  the 
suit.  It  was  held  that  though  F.  may  have 
been  indebted  to  the  plaintiffs  for  their  pro- 
portion of  the  hires  of  the  slaves  which 
accrued  prior  to  emancipation,  yet  his  in- 
debtedness was  not  tortious  or  fraudulent 
within  the  meaning  of  the  33d  section  of 
the  bankrupt  act,  and  therefore  his  dis- 
charge was  a  bar  to  the  action.  *'We  see 
nothing  in  the  possession  of  these  slaves 
on  the  part  of  the  appellant,**  said  Walker, 
J.,  ^^ which  can  be  regarded  as  tortious  or 
fraudulent.  His  possession  of  the  slaves, 
after  his  purchase  of  an  interest  in  them, 
was  that  of  one  tenant  in  common.  He 
was  liable  to  his  co-tenants  for  their  share 
of  the  rents,  issues  and  profits  of  these 
slaves,  and  incurred  a  debt  to  them,  which 
might  have  been  proved  under  the  bankrupt 
law.**  **To  bring  a  case  within  the  rule  of 
fraud,  as  provided  in  section  33  of  the  Gen- 
eral Bankrupt  I^aw,  it  is  well  stated  in  Re 
Whitehouse,  4  B.  R.  15,  that  where  the  rec- 
ord of  the  action  shows  a  material  and 
traversable  allegation  of  fraud  as  its  sole 
foundation,  the  demand  or  debt  may  be  said 

to  be  one  founded  in  fraud.     The  lia- 
686      bility   of  *the   appellant   for  the  hire 

of  the  slaves  did  not  depend  upon  good 
or  bad  faith.  * ' 

I  have  noticed  all   the    cases   referred  to 
which  are  accessible  to  me,  and  they  are  all 
cases   mainly,    if  not  entirely,  in  regard  to 
the  construction  of  the  words,  **  while  actinf^ 
in  a  fiduciary  capacity,**  and  having   little 
or   no   reference   to  the  construction  of  the 
word  '*fraud*'    in   the   bankrupt   act.     Cer- 
tainly the   construction   of  that  word  is  not 
directly  involved   in   any   of  the  cases,  and 
it  is  very   clear   that   not  one  of  them  was 
considered    to   be  a    case  of  fraud,  while  it 
was  contended  in  regard  to  each  one  of  them 
that  it  was  a  case  coming  within  the  words, 
** while  acting  in  a  fiduciary  capacity'*  in 
the  meaning  of  the  act.     These  cases  there- 
fore  can  have    little  or  no  application   to 
the  question  we  are  now  considering  as  to 
the  true  construction  of  the  word  "'fraud*' 
in  the  act. 

The  words  *'No  debt  created  by  the  fraud 
or  embezzlement  of  the  bankrupt,**  were 
not  in  the  act  of  1841,  but  were  introduced 
for  the  first  time  into  the  act  of  1867;  and 
therefore  it  is,  that  we  have  few  or  no  de- 
cisions in  regard  to  the  construction  of  those 
words,  if,  indeed,  there  be  any  room  for 
construing  them.  There  is  a  case  referred 
to  in  37  Texas  67,  72,  supra  (in  Re  White- 
house,  4  B.  R.  15),  in  which  it  is  said  to  be 
stated,   as  before  mentioned,    **that  where 
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the  record  of  the  action  shows  a  material 
and  traversable  allegation  of  fraud  as  its 
sole  foundation,  the  demand  or  debt  may 
be  said  to  be  one  founded  in  fraud."  This 
is  the  only  reference  I  have  seen  to  any 
case  in  regard  to  the  meaning  of  that  woitl 
in  the  act,  and  I  have  not  access  to  the  book 
containing  it.  But  if  that  case  does  not 
tend  to  show  that  the  fraud  in  the  case  now 

under  consideration  comes  within  the 
687      meaning   of  *section  33  of  the  act  of 

1867,  I  think  it  certainly  does  not  tend 
to  show  the  contrary. 

But  without  referring  to  any  other  au- 
thorities, I  will  again  refer  to  one  which  is 
a  binding  authority,  and  is  conclusive  of 
this  case  in  all  its  aspects — I  mean  Pinck- 
ard  V.  Woods,  Ac,  8  Gratt.  140.  That  was 
a  unanimous  decision  of  this  court ;  Cabell, 
P.,  being  absent.  It  is  in  all  its  material 
features  as  much  like  this  case  as  one  case 
can  well  be  like  another.  Baldwin,  J.,  de- 
livered the  opinion  of  the  court.  It  is  so 
strong,  and  to  the  point,  that  I  cannot  do 
better  than  again  to  repeat  some  portions 
of  it. 

'*It  is  the  duty  of  an  executor,**  he  said, 
**not  to  sell,  but  to  collect,  the  debts  due  to 
the  estate  of  his  testator,  including  those 
arising  out  of  sales  of  goods  made  by  the 
executor  in  the  course  of  his  administration ; 
and,  if  he  sells  such  debts  at  a  price  below 
their  value,  he  thereby  commits  a  devasta- 
vit, unless  he  makes  it  appear  that  such  a 
sale  was  manifestly  required  by  the  inter- 
ests of  the  estate ;  and  this  he  can  never  do 
without  showing,  in  the  first  place,  that 
the  proceeds  thereof  have  been  applied  to 
the  purposes  of  the  estate.  The  appropri- 
ation by  the  executor  of  the  proceeds  of  such 
a  sale,  to  his  own  individual  uses,  presents 
the  case  of  a  fraudulent  breach  of  trust  on 
his  part,  for  which,  of  course,  he  is  person- 
ally liable  to  creditors,  legatees  and  others, 
injuriously  affected  by  such  improper  di- 
version of  the  assets.  And  the  purchaser 
himself,  so  acquiring  such  debt  at  a  profit, 
if  he  has  reason  to  believe  at  the  time  that 
the  same  b.elongs  to  the  estate,  and  is  so 
disposed  of  by  the  executor  for  his  individ- 
ual uses,  thereby  concurs  in  such  fraudulent 
breach  of  trust  by  the  executor,  and  there- 
fore incurs  the  like  liability. 

^'In  this  case  the  bonds  purchased 
688  by  the  appellant  *from  Newbill,  the 
administrator  with  the  will  annexed 
of  Mary  Crafton,  deceased,  were  executed 
by  the  obligors  for  the  prices  of  certain 
slaves  belonging  to  her  estate  and  sold  by 
the  administrator  under  the  authority  of 
her  will;  which  bonds  are  on  their  face 
payable  to  Newbill,  in  his  character  of  ad- 
ministrator. The  appellant  had,  therefore, 
the  best  reason  to  believe  that  the  bonds 
belonged  to  the  testatrix's  estate  when  he 
purchased  them  from  the  administrator  at 
a  discount  of  eighteen  or  twenty  per  cent. ; 
and,  from  the  profit  he  was  thus  allowed  to 
make,  he  had  good  reason  to  believe  that 
the  administrator  was  selling  them  for  his 
own  individual  uses ;  a  fact  which  the  result 
and  the  condition  of  the  estate  have  abun- 


dantly shown.  Under  these  circumstances 
it  was  incumbent  upon  the  appellant  to  stay 
his  hand  until  he  should  ascertain,  by  the 
requisite  enquiries,  that  the  sale  was  to  be 
made  for  the  purposes  of  the  estate,  and  the 
sacrifice  to  be  incurred  indispensably  nec- 
essary to  prevent  some  still  greater  sacrifice. 
He  must  have  known  that  it  was  not  in  the 
usual  course  of  administration  for  an  exec- 
utor to  sell  debts  due  the  estate  at  a  sacri- 
fice, and  he  was  bound  to  know  that  such  a 
sale  cannot  be  tolerated  unless'  under  very 
peculiar  emergencies  of  the  estate.  If  he 
had  made  the  enquiry  he  would  have  ascer- 
tained that  the  condition  of  the  estate  did 
not  require  the  sale  of  the  bonds. 

**It  is  no  valid  defence  for  the  appellant, 
that  at  the  time  he  purchased  the  bonds,  it 
was  his  belief,  and  that  of  the  public  gen- 
erally, that  the  administrator  was  then  in 
solvent  circumstances.  Such  belief  may 
have  induced  him  to  look  to  the  individual 
responsibility  of  the  administrator  as  a 
guarantee  against  the  failure  of  his  specu- 
lation, and  to  that  responsibility  he  must 
still  look,  and  its  having  proved  ab- 
689  ortive,  furnishes  no  reason  *for  throw- 
ing the  consequent  loss  upon  those 
whom  he  has  aggrieved  by  his  intermed- 
dling with  the  affairs  of  the  estate,  from 
no  other  motive  than  the  desire  of  gain  to 
himself,  and  careless  as  to  its  effects  upon 
the  rights  of  others. 

*'Nor  does  the  statute  of  limitations  afford 
protection  to  the  appellant;  for  the  appel- 
lees have  no  remedy  but  in  equity,  which 
will  not  allow  its  application  to  such  a  case 
as  this.*' 

What  was  said  of  Pinckard  in  that  case 
might,  as  well,  be  said  of  Neal  in  this.  It 
might  well  be  said  to  him,  '^nomine  mutato 
de  te  fabula  narratur.*' 

If  the  learned  judge  had  been  writing  an 
opinion  in  this  case,  instead  of  that,  he 
would  have  used  almost  identically  the  same 
language  that  he  used  in  that.  The  case  is 
an  express  authority,  to  show  not  only 
that  Neal  participated  in  the  devastavit, 
and  concurred  in  the  fraudulent  breach  of 
trust  committed  by  the  executor  Fitzgerald, 
and  therefore  incurred  a  like  liability,  but 
also  that  he  thereby'  committed  a  fraud 
within  the  meaning  of  the  thirty-third  sec- 
tion of  the  bankrupt  act  of  1867.  And  by 
the  express  terms  of  the  act,  **no  debt 
created  b3'  the  fraud  of  the  bankrupt  shall 
be  discharged  under  this  act. ' '  If  that  be 
not  a  fraud  in  the  meaning  of  the  section, 
I  know  not  what  would  be.  If  it  be  said 
for  Neal  that  at  the  time  he  purchased  the 
bonds,  it  was  his  belief  and  that  of  the 
public  generally  that  the  executor  was  then 
in  solvent  circumstances,  and  that  a  loss  to 
the  estate  by  his  future  insolvency  was  not 
apprehended,  the  same  was  said  for  the  ap- 
pellant in  Pinckard  v.  Woods,  and  the  same 
answer  may  be  given  here  that  was  given 
there,  **It  is  no  valid  defense,"  &c.  If  it 
be  said  for  Neal  that  he  was  informed  and 
believed  that  the  estate  was  indebted 
690  to  *the  executor,  who  had  therefore  a 
right   to   sell   on   his  own  account,  it 
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may  be  answered,  as  was  said  in  that  case, 
that  it  was  the  duty  of  Neal  before  he  pur- 
xshased  of  the  executor  bonds  payable  to  him 
;^s  such,  at  a  ruinous  sacrifice,  to  have  staid 
his  hand  and  made  enquiry,  by  which  he 
would  easily  have  ascertained  that  the  ex- 
ecutor was  in  debt  to  the  estate,  and  in- 
tended to  convert  the  bonds  to  his  own  use. 
If  the  unfounded  belief  of  Neal,  who  did 
not  choose  to  make  the  proper  enquiries  to 
inform  himself  of  the  facts,  can  have  the 
effect  to  palliate  his  moral  offense,  it  cannot 
relieve  him  of  the  leg^al  consequences  of  the 
fraud  of  which  he  is  plainly  guilty.  If  there 
be  any  error  in  the  opinion  heretofore  de- 
livered by  the  court  in  this  cause  it  is  only 
in  calling  the  fraud  a  constructive  instead 
of  an  actual  fraud ;  but  surely  that  is  not 
an  error  to  the  prejudice  of  Neal,  who  can- 
not therefore  justly  complain  of  it. 

I  am  of  opinion  that  it  is  a  fraud  within 
the  meaning  of  the  thirty-third  section  of 
the  bankrupt  act,  and  therefore  that  the 
decree  heretofore  rendered  by  this  court 
against  him  should  be  re-affirmed. 

CHRISTIAN  and  ST  APICES,  Js.,  con- 
curred in  the  opinion  of  MONCURE,  P. 

ANDERSON,  J.  concurred  in  the  result 
of  it. 

BOULDIN,  J.  dissented. 

The  decree  on  the  rehearing  was  as  fol- 
lows: 

The  court  is  of  opinion  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  demand  recovered  against  the  said 
Griffith  D.  Neal  by  the  decree  appealed  from 
in  this  case,  is  a  debt  created  by  the  fraud 
of  the  said  Neal,  within  the  meaning 
691  of  the  thirty-third  *section  of  the  act 
of  congress  approved  March  2d,  1867, 
entitled  ^^an  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United 
States"  ;  and  that  the  said  debt  is  not  dis- 
charged under  the  said  act.  Therefore  it 
is  decreed  and  ordered  that  the  said  decree 
appealed  from,  and  the  decree  rendered  by 
this  court  in  this  cause  on  the  7th  day  of 
January  1875,  be  both  re-affirmed  upon  the 
point  as  to  the  effect  of  the  discharge  of  the 
said  Neal  in  bankruptcy  in  bar  of  the  de- 
mand preferred  against  him  in  this  cause, 
on  which  point  a  rehearing  was  granted  by 
an  order  made  in  this  cause  on  the  15th  day 
of  February,  and  such  rehearing  has  been 
had  accordingly. 

Which,  together  with  the  decree  and  order 
of  this  court  above  mentioned,  is  ordered  to 
be  certified  to  the  said  Circuit  court  of 
Pittsylvania  county. 

The  decree  of  the  Circuit  court  as  to 
Jones*  executors  reversed,  and  affirmed  as 
to  Neal  and  Barksdale. 


692      ^Hannah's  Adm'r  v.  Boyd  &  Wife  &  als. 

January  Term,  1875i  Richmond. 

I.  WHIs—Bzecatoiv— Infant*— Equity.— In  1860  testator 
gires  his  estate  to  his  widow  and  six  children  as 
in  case  of  Intestacy;  but  those  of  his  children  who 


had  not  been  educated,  he  wished  to  be  educated 
out  of  the  general  fund  at  the  charge  of  bis  estate. 
At  the  end  of  the  year  the  executors  turn  over  the 
land,  slaves  and  other  personal  estate  to  the 
widow,  one  daughter  who  is  of  affe  and  the  aruard- 
ian  of  the  five  minor  children,  who  agree  to  hold 
it  all  together,  to  be  manasred  by  the  smardian  for 
the  support  and  maintenance  of  the  widow  and 
children,  and  the  education  of  the  minor  children, 
so  far  as  necessary  for  these  objects;  the  widow 
and  children  to  live  on  the  land.  And  tbey  act  on 
this  agreement  until  1868.  This  is  an  agreement 
obviously  beneficial  to  the  infants,  and  a  court  oi 
equity  would  have  approved  and  confirmed  it. 
3.  Personal  Representative  and  Quardlan— Aocoonts.— 
The  guardian  of  the  minor  children  was  the  acting 
administrator  de  banU  non  with  the  will  annexed 
of  the  testator;  and  the  commissioner  who  takes 
his  account,  blends  his  receipts  and  payments 
as  administrator,  with  his  receipts  and  payments, 
under  the  agreement  between  himself  as  guardian 
and  the  widow  and  the  daughter  who  was  of  a^e. 
Held: 

Same— Same.— This  is  error.    The  account  as  ad- 
ministrator should  embrace  only  his  receipts 
and  disbursements  as  such.    His  receipts  and 
disbursements  under  the  acrreement  are  made, 
not  as  administrator,  but  as  guardian  of  the 
minor  children  and  apent  of  the  widow  and 
dauffhter,  and  are  to  be  stated  on  different  prin- 
ciples. 
3.  Commissioners*  Reports.— In  taking  the   account 
of  the  widow  and  the  several  legatees,  the  com- 
missioner made  a  conjectural  estimate  of  the 
amounts  deemed  necessary  for  the  support  and 
education  of  the  younffer  children.    Under  the 
circumstances,  the  proper  course  would  seem  to 
be  to  ascertain  the  expense  actually  incurred  in 
educatinff  the  infant  children,  and  to  allow  the 
same,  if  not  excessive,  as  a  charffe  upon  the  estate, 
together  with  a  reasonable  allowance  for  their 
support  and  maintenance  durluff  the  period  of 
their  minority. 
693    *4-  Pldnciariet— Depredated  Oumney.*—A  fida- 
ciary  is  not  warranted  in   receiving  pay- 
ment in  a  hiflrhly  depreciated  currency,  of  a  debt 
payable  in  g'old  or  its  equivalent,  unless  it  be  made 
to  appear,  either  from  the  condition  of  the  esute 
or  of  the  debtor  or  other  circumstances,  that  the 
collection  of  the  debt  was  expedient  and  proper. 
5.  Commissioners'  Reports— Waiver  of  Exoeptlotts.t— 
An  administrator  haviuff  waived  his  exceptions  to 
the   commissioner's  report,  under  the  erroneous 
impression  that  the  report  would   be  sustained, 
and  the  case  then  finally  disposed  of.  may  with- 
draw his  waiver,  and  renew  his  exceptions. 

Samuel  Hannah,  of  the  county  of  Char- 
lotte, died  in  1859,  leaving  a  widow  and  six 
children;  and  leaving-  a  will,  which  was 
duly  admitted  to  probate  in  the  County 
court  of  Charlotte.  By  his  will  he  directed 
his  just  debts  to  be  paid  out  of  his  crops  or 
debts  due  him,  his  stocks  or  other  personal 
estate ;  and  that  his  estate,  real  and  per- 
sonal, be  divided  between   his  wife  and  six 

*Fldnciarles— Reaeivittff  Depredated  Currency.— See 

on  this  subject.  Mills  v.  Mills,  28  Oratt.  442,  and  noU: 
Patteson  v.  Bondurant  80  Oratt  M,  and  not*, 

tCommlssloners*  Reports— Bxoeptlons.— See  collec- 
tion of  cases  on  this  subject  in  Peters  v.  Neville,  36 
Oratt  549.  and  note. 
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children  as  the  law  directs  in  cases  of  in- 
testacy. Those  of  his  children  who  had  not 
been  educated  he  wished  to  be  educated  and 
supported  out  of  the  general  fund,  at  the 
charge  of  his  estate.  Henry  E.  Edmunds, 
Hunter  H.  Marshall  and  George  C.  Hannah 
were  appointed  executors  of  the  will,  and 
qualified  as  such. 

The  testator  owned  a  valuable  tract  of 
land  in  the  county  of  Charlotte,  on  which 
he  lived ;  and  the  personal  property,  includ- 
ing the  slaves  upon  this  land,  was  appraised 
at  $46,894.88.  He  owned  also  a  lot  of  ten 
acres  near  Charleston,  in  Kanawha  county, 
and  a  house  and  lot  in  the  city  of  Cincin- 
nati. His  bonds  deemed  solvent,  amounted 
to  $47,872 ;  but  of  these  $45,000  were  due 
from  John  Morris  and  others  for  a  tract  of 
land  sold  to  them  by  the  testator ;  which  on 
a  sale  of  the  land  under  the  deed  of  trust 
given  to  secure  the  purchase  money,  made 
at  the  instance  of  the  executors  soon  after 
their  qualification,  was  purchased  for  the 
widow   and  children   at  $35,000.     He 

694  owned  *also  $12,700   of   the   stock  of 
the  James  River  and  Kanawha  Com- 
pany guaranteed  by  the  State  of  Virginia, 
beside  some  other  property. 

In  1859  George  C.  Hannah,  one  of  the  ex- 
ecutors of  Samuel  Hannah,  qualified  as  the 
guardian  of  the  five  minor  children,  and  at 
the  end  of  the  year  the  executors  turned 
over  to  the  widow,  the  eldest  child  who  had 
come  of  age,  and  to  Greorge  C.  Hannah,  the 
guardian  of  the  five  minor  children,  the 
tract  of  land  in  the  county  of  Charlotte,  and 
all  the  personal  property,  including  the 
slaves,  except  two  horses  which  they  had 
sold,  and  afterwards  the  crop  made  upon  the 
land  in  1859.  And  soon  afterwards  the  ex- 
ecutors were  removed,  and  George  C.  Han- 
nah and  George  B.  Hannah  qualified  as 
administrators  de  bonis  non  with  the  will 
annexed. 

By  an  agreement  under  seal  bearing  date 
the  8th  of  May  1861,  George  C.  Hannah, 
Charlotte  E.  Hannah,  the  widow,  and  Mary 
E.  Hannah,  the  oldest  child,  who  was  then 
of  age,  after  reciting  the  death  of  Samuel 
Hannah,  the  estate  he  left  in  Charlotte 
county,  the  provisions  of  his  will,  and  the 
turning  over  of  the  property  as  before  stated, 
states  that  this  property  was  delivered  to 
the  said  Charlotte,  Mary  E.  and  George  C. 
as  the  guardian  of  the  minors,  jointly <;  it 
having  been  deemed  by  the  adult  parties 
and  said  guardian,  much  to  the  interest  of 
all  parties,  that  the  said  estate  should  be 
kept  together  and  worked  for  the  joint  ben- 
efit of  all  the  parties  interested,  and  the 
same  having  been  desired  by  Andrew,  George 
M.  and  Lucy  L.  Hannah,  who  have  arrived 
at  an  age  in  which  they  are  entirely  com- 
petent to  exercise  a  discretion  in  regard  to 
such  matters,  although  not  'legally  bound. 
In  view  of  his  legal  responsibility  as  guard- 
ian of  said  minors,  the  said  George  C.  Han- 
nah   was     unwilling     to    incur    any 

695  *hazard    of   loss  either   to  himself  or 
his  wards,  and  therefore  he  would  not 

have  agreed  to  the  arrangement  unless  the 
said  Charlotte   and    Mary   E.    Hannah  had 


undertaken  to  indemnify  himself  and  each 
of  his  wards  against  any  loss  wnich  either 
might  incur  by  reason  of  the  estate  being 
so  kept  together.  And  they  covenant  so  to 
indemnify  both  the  guardian  and  the  wards ; 
and  that  this  agreement  may  be  enforced  in 
behalf  of  said  wards  in  the  name  of  said 
George  C.  Hannah.  The  agreement  then 
sets  out  the  interest  of  the  widow  and  the 
children  in  the  property.  And  it  is  agreed 
that  the  said  Greorge  C.  Hannah  shall  have 
the  exclusive  control  and  management  of 
the  agricultural  operations  and  disposition 
of  the  crops  of  said  estate ;  but  the  said 
Charlotte  to  occupy  the  mansion  house  and 
curtilage,  outhouses  and  gardens, &c., on  said 
estate  then  occupied  by  her,  with  the  serv- 
ants then  in  her  possession  engaged  in  the 
service  of  the  family.  And  it  was  further 
agreed  that  Mrs.  Hannah  should  draw  from 
said  plantation  the  supplies  for  the  support 
of  the  family ;  and  the  proceeds  of  the  plan- 
tation were  to  be  appli^  to  the  support  and 
maintenance  of  Mrs.  Hannah  and  her  six 
children,  and  the  education  of  such  as  were 
under  age.  And  the  said  George  C.  Han- 
nah, in  the  management  of  said  plantation, 
was  to  be  at  liberty  to  keep  in  proper  re- 
pair the  bams,  negro  cabins,  &c. ,  and  when 
necessary,  to  erect  thereon  out  of  the  crops, 
such  bams  and  other  buildings  as  might  be 
found  necessary  for  carrying  on  the  agri- 
cultural operations,  &c.,  on  said  plantation. 

At  the  foot  of  this  agreement  Andrew 
Hannah  and  George  B.  Hannah,  two  of  the 
minor  children,  expressed  their  approbation 
of  this  agreement. 

This   arrangement   seems    to   have   been 

continu^   until    1868.     In   the  mean- 

6%      time  Andrew   Hannah   was  ^killed  in 

the  war  soon  after  he  attained  the  age 

of  twenty -one  years,  and  Lucy   L. ,  another 

of  the  children,  died  a  minor. 

In  JFebruary  1867,  Mary  E.  Hannah  mar- 
ried Robert  Boyd,  her  estate  having  been 
previously  conveyed  in  trust  to  William 
Townes  Boyd;  and  in  August  1867  these 
parties  instituted  their  suit  in  equity  in  the 
Circuit  court  of  Charlotte,  making  Mrs. 
Hannah  and  the  surviving  children  of  Sam- 
uel Hannah,  and  George  B.  Hannah  and 
George  C.  Hannah,  administrators  de  bonis 
non  &c.,  defendants,  and  asking  for  a  divi- 
sion of  the  land  in  Charlotte ;  and  that  the 
administrators  render  an  account  of  their 
administration.  The  parties  all  answered, 
the  infants  by  guardian  ad  litem,  concurring 
in  the  prayer  of  the  bill.  And  at  the  Au- 
gust term  of  the  court  a  decree  was  made 
appointing  commissioners  to  divide  the 
tract  of  land  in  Charlotte  count3",  allotting 
to  the  widow  her  third  as  dower  and  her 
part  of  Andrew's  share,  and  dividing  the 
remainder  among  the  four  children,  and  the 
administrators  were  directed  to  settle  their 
account  before  a  commissioner  of  the  court ; 
who  was  directed  also  to  report  an  account 
of  all  advances  made  and  chargeable  to  any 
of  the  parties. 

The  commissioner  returned  his  report  on 
the  4th  of  August  1868.  He  states  an  ac- 
count of  George  C.  Hannah,  acting  executor 


533 


25  GRATT. 


Virginia  Reports,  Annotated. 


6G7,  6G8,  699.  700 


of  Samuel  Hannah,  from  September  1862  to 
February  4th,  1867,  and  of  Georgfe  C.  and 
George  B.  Hannah,  administrators  de  bonis 
non,  from  that  time  until  April  6th,  1868. 
In  the  first  account  the  proceeds  of  the  land, 
and  the  expenditures  for  Mrs.  Hannah  and 
the  children  are  included  with  the  proper 
receipts  and  payments  as  executor,  and  there 
is  a  balance  found  in  favor  of  H.  H.  Mar- 
shall as  executor  of  $829.74,  being  one- 

697  half  the  commissions  *on   the  sale  of 
the   Mason    land;    and   in    favor    of 

George  C.  Hannah,  the  acting  executor,  of 
$5,704.08.  On  the  second  account  the  bal- 
ance against  the  administrators  is  $885.76, 
which  the  commissioner  says  is  to  be  paid 
by  George  C.  Hannah. 

There  is  also  a  statement  of  advances 
made  to  Mrs.  Hannah  and  the  children  for 
expenses  and  investments,  coming  down  to 
1870,  in  which  allowances  are  made  to  three 
of  the  children  on  account  of  board  and 
tuition,  viz :  to  George  B.  Hannah  $1,500, 
to  Emmet  Hannah  $4,000,  and  to  Samuel 
Hannah  $4,500. 

George  C.  Hannah  excepted  to  the  report 
because  the  commissioner  has  scaled  the 
Confederate  money  received  and  disbursed 
by  him  at  the  end  of  the  account,  instead 
of  at  times  during  the  time  the  account  was 
running. 

2d.  Because  he  did  not,  at  the  least,  scale 
the  said  Confederate  money  at  the  end  of 
each  year,  instead  of  adopting  the  time  of 
scaling  which  he  did. 

It  appears  that  the  amount  ascertained  by 
the  report  to  be  due  in  Confederate  money 
to  the  executor  George  C.  Hannah  on  the 
10th  of  April  1865  was  $7,862.10,  which  the 
commissioner  scaled  at  sixty  for  one,  and 
credited  him  with  the  sum  of  $131.03  as  the 
scaled  value  of  that  sum. 

The  cause  was  removed  to  the  Circuit 
court  of  Halifax  county ;  and  in  April  1871 
the  devisees  and  legatees  filed  seventeen 
exceptions  to  the  report. 

The  first,  fifteenth  and  seventeenth  ex- 
ceptions are  to  the  blending  the  executorial 
account  with  the  accounts  with  the  widow 
and  the  children,  and  the  expenses  of  the 
family. 

The  sixth  exception  is  to  the  allowance 
of  commissions    to   the   executor.     It 

698  appears  that  the  account  had  *been 
regularly  settled  before  a  commis- 
sioner of  the  court  of  probate  up  to  Septem- 
ber 1st,  1866,  and  that  the  executor  had  laid 
his  accounts  for  1867  before  the  commis- 
sioner, but  the  commissioner  died  in  1867, 
before  he  made  the  settlement,  and  the 
papers  were  then  put  into  the  hands  of  an- 
other commissioner,  who  was  engaged  upon 
the  account  when  the  order  for  an  account 
was  made  in  this  case. 

The  tenth  exception  was  because  the  ex- 
ecutor had  received  Confederate  money  in 
payment  of  a  debt  of  Henry  Edmunds  for 
$1,000,  which  was  contracted  before  the 
war.  A  bond  of  Edmunds  for  $1,000  is 
named  in  the  inventory  among  the  solvent 
bonds. 


The  other  exceptions  need  not  be  set  out. 

The  cause  came  on  to  be  heard  on  the 
13th  of  April  1871  when  the  court  confirmed 
the  report  of  the  commissioners  of  the  divi- 
sion of  the  land ;  and  the  executor  waiving 
his  exceptions  to  the  report  of  the  commis- 
sioner, the  court  overruled  all  the  exceptions 
of  the  devisees  and  legatees,  and  having 
had  a  statement  made  showing  the  balance 
due  to  George  C.  Hannah,  from  the  estate, 
after  charging  him  with  the  balance  due 
from  him,  decreed  that  George  B.  Hannah, 
the  then  acting  administrator,  should,  out 
of  the  assets,  &c.,  pay  to  the  said  George 
C.  Hannah  $5,927.24,  with  interest  on 
$4,429.68,  from  the  6th  of  April  1871;  and 
toH.  H.  Marshall  the  sum  of  $1,037.68,  with 
interest  on  $829.74  from  the  same  date. 
And  George  B.  Hannah,  administrator,  &c, 
was  directed  to  render  before  the  commis- 
sioner an  account  of  his  transactions  as  sole 
administrator,  &c.  And  the  commissioner 
was  directed  to  take  an  account  of  all  the 
estate,  real  and  personal,  of  Samuel  Han- 
nah, deceased,  with  a  view  to  a  further 
division,  and  also  an  account  of  any 

699  further     advancements    *which    may 
have  been  made  to  any  of  the  legatees 

of  said  decedent.  From  this  decree  George 
B.  Hannah,  the  administrator,  applied  for 
an  appeal ;  which  was  allowed. 

Jones  &  Bouldin,  for  the  appellant. 

Marshall  &  Johns,  for  the  appellees. 

STAPLES,  J.,  delivered  the    opinion  of 
the  court. 

The  court  is  of  opinion  that  the  arrange- 
ment entered  into  on  the  8th  May,  iSl, 
between  the  widow  of  Samuel  Hannah,  the 
guardian  of  his  infant  children,  and  the 
adult  legatee,  Mary  E.  Hannah,  was  an 
advantageous  one  to  all  the  parties  con- 
cerned, and  such  as  a  court  of  equity,  under 
all  the  circumstances,  would  sanction.  The 
testator  having  by  his  will  directed  that 
those  of  his  children  who  had  not  been 
educated  should  be  educated  and  supported 
out  of  the  general  fund  at  the  charge  of  his 
estate,  that  object  could  not  be  more  satis- 
factorily accomplished  than  by  keeping 
the  estate  together,  and  appropriating  the 
rents  and  profits  of  the  farm,  or  so  much 
thereof  as  was  necessary,  to  the  support  of 
the  family  and  the  education  of  the  minors, 
according  to  the  respective  rights  of  the 
parties. 

This;  arrangement,  although  beneficial  to 
the  legatees,  did  not,  however,  justify  the 
commissioner  of  the  Circuit  court  in  blend- 
ing with  the  executorial  transactions  the 
accounts  of  disbursements  for  the  children 
and  supplies  to  the  family  of  the  testator. 
The  law  is  t«o  well  settled  either  to  be 
misunderstood  or  disregarded  by  the  courts, 
that  payments  to  legatees  and  advances  to 
distributees  should  never  enter  into  the 
general  executorial   accounts.     In  the 

700  present  case  *there  was  the  less  reason 
for  a  departure   from   this  rule,  inas- 
much as  the  executors   who   first  qualified, 
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as  early  as  the  year  1859  delivered  over  to 
the  parties  entitled,  the  slaves,  and  nearly 
all  the  perishable  property  belonging  to  the 
estate.  And  thereafter  the  farm  was  man- 
aged, the  crops  sold,  and  the  proceeds  dis- 
posed of  by  the  appellee,  not  as  executor 
but  as  guardian  of  the  infants,  and  agent 
of  the  widow  and  the  adult  legatee,  under 
the  arrangement  of  the  8th  May  1861,  already 
mentioned. 

In  this  respect  the  report  of  the  commis- 
sioner ought  to  be  reformed,  so  as  to  sepa- 
rate therefrom  the  entire  executorial 
transactions,  which  require  for  their  settle- 
ment the  application  of  diiferent  principles 
from  those  governing  guardian's  accounts 
and  advances  to  the  legatees.  The  Circuit 
court  therefore  erred  in  overruling  appel- 
lant's first,  fifteenth  and  seventeenth  ex- 
ceptions to  said  report. 

The  court  is  further  of  opinion  that  the 
said  report  being  reformed  in  the  manner 
just  indicated,  may  be  properly  relied  on  as 
showing  the  disbursements  and  receipts  of 
the  appellee  as  guardian  and  as  agent  afore- 
said, and  also  as  constituting  a  proper  set- 
tlement of  his  accounts  as  such  guardian 
and  agent,  with  the  exceptions  and  modifi- 
cations hereinafter  to  be  stated.  In  taking 
the  account  of  the  payment^  made  to  the 
widow  and  the  several  legatees,  the  com- 
missioner has  made  a  sort  of  conjectural 
estimate  of  the  amounts  deemed  necessary 
for  the  support  and  education  of  the  younger 
children.  It  does  not  appear  upon  what 
principle  he  acted  in  fixing  these  amounts. 
Under  the  arrangement  already  mentioned 
the  children  resided  in  the  mansionhouse 
with  their  mother,  deriving  their  support 
from  the  entire  estate,  including  her  dower, 

from  the  year  1859  down  to  the  year 
701      1870,  *and,    it   may  be,    for  a  longer 

period.  And  yet  the  commissioner 
has  allowed  one  of  them  the  sum  of  four 
thousand  and  five  hundred  dollars,  and  the 
other  the  sum  of  four  thousand  as  a  charge 
upon  the  estate  for  their  support  and  edu- 
cation. This  would  seem  to  be  clearly  ex- 
cessive. Certainly  there  is  nothing  now  in 
the  record  to  justify  it.  Under  the  cir- 
cumstances the  proper  course  would  seem 
to  be  to  ascertain  the  expense  actually  in- 
curred in  educating  the  infant  children, 
and  to  allow  the  same,  if  not  excessive,  as 
a  charge  upon  the  estate,  together  with  a 
reasonable  allowance  for  their  support  and 
maintenance  during  the  period  of  their 
minority. 

The  court  is  further  of  opinion  that  the 
Circuit  court  did  not  err  in  overruling  the 
appellants'  third,  fourth,  fifth  and  four- 
teenth exceptions  to  the  report  of  the  com- 
missioner. 

In  regard  to  the  sixth  exception  the  court 
is  of  opinion  that  the  facts  are  not  presented 
by  the  record  with  sufiicient  certainty  to 
enable  the  court  properly  to  decide  the  ques- 
tion of  the  executor's  right  to  commissions 
upon  the  sale  of  the  land  in  Kanawha.  The 
subject  matter  of  this  exception  is  therefore 


left  open  for  such  further  evidence  as  either 
of  the  parties  may  desire  to  offer  before  the 
commissioner. 

The  court  is  further  of  opinion  that  the 
Circuit  court  ought  to  have  sustained  the 
tenth  exception,  so  far  at  least  as  to  re- 
commit the  report  for  further  inquiry  in 
regard  to  the  circumstances  under  which 
the  executor  collected  the  debt  mentioned 
in  said  exception.  The  doctrine  of  this 
court,  as  expressed  in  several  cases,  is  that 
a  fiduciary  is  not  warranted  in  receiving 
payment  in  a  highly  depreciated  currency 
of  a  debt  payable  in  gold  or  its  equivalent, 
unless   it  be   made   to  appear,  either 

702  from  the  condition   of  the  *e8tate,  or 
of  the  debtor  or  other  circumstances, 

that  the  collection  was  expedient  and  proper. 
In  the  present  case  nothing  appears  by 
the  record,  except  the  collection  by  the 
executor  in  Confederate  currency  in  the 
year  1863,  of  a  debt  contracted  long  anterior 
to  the  commencement  of  the  war.  The  ex- 
ecutor may  have  refrained  from  adducing 
any  evidence  upon  the  point,  by  the  fact 
that  no  objection  was  made  before  the  com- 
missioner to  the  credit  and  by  the  failure 
of  any  of  the  parties  for  more  than  two 
years  to  file  any  exceptions  to  the  report. 

As  the  report  is  to  be  recommitted  upon 
other  grounds,  no  injustice  can  be  done  by 
permitting  farther  inquiry  into  the  circum- 
stances under  which  the  debt  was  collected. 
And  so  with  respect  to  the  seventh,  eighth, 
ninth,  eleventh,  twelfth  and  sixteenth  ex- 
ceptions, the  court  deems  it  advisable  to 
leave  them  open  for  further  investigation 
before  the  commissioner,  if  desired  by  either 
of  the  parties. 

The  court  is  further  of  opinion  that  so 
much  of  the  decree  of  the  Circuit  court  as 
directs  the  commissioner  to  take  an  account 
of  all  the  estate,  real  and  personal,  of  the 
decedent,  and  also  any  further  advancements 
which  may  have  been  made  to  any  of  the 
legatees,  shoiUd  be  executed  in  connexion 
with  the  provisions  of  this  decree,  with  a 
view  to  a  final  division  of  the  estate,  and 
with  a  farther  view  to  ascertain  and  settle 
the  rights  and  liabilities  of  the  several 
legatees  with  respect  to  each  other,  and 
with  repsect  to  the  appellee. 

The  court  is  further  of  opinion  that  the 
appellee  having  waived  his  exceptions  to 
the  report  of  the  commissioner,  under  an 
erroneous  impression  that  said  report  would 
be  sustained,  and  the  case  then  finally  dis- 
posed of,  ought  now  to  be  permitted  to 
withdraw  his  said  waiver  and  renew  his 
exceptions  if  he  shall  desire  so  to  do. 

703  *It  is  therefore  adjudged,  ordered  and 
decreed,    that   so   much  of  the  decree 

of  the  Circuit  court  as  is  in  conflict  with 
this  opinion  be  reversed  and  annulled,  and 
the  residue  affirmed;  that  the  appellee, 
George  C.  Hannah,  pay  to  the  appellants 
their  costs  by  them  expended  in  the  prose- 
cution of  their  appeal  here. 

Decree  reversed. 
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704  *Linke&  Klepper  v.  Fleming. 

January  Term,  1875,  Richmond. 

1.  Sale  of  Lands— Lien  on  Profits.— In  November  1866  L 
&  K  sold  to  F  an  interest  in  tlie  sawmill  business 
in  whicli  they  were  emraged,  for  which  F  was  to 
pay  them  $9000,  which  they  advanced  to  his  credit; 
and  they  retained  a  lien  on  his  portion  of  the 
profits  and  his  interest  in  the  mill  itself  as  secur- 
ity for  its  payment  In  Au^rust  1865,  at  the  request 
of  L  &  K,  F  withdrew  from  the  concern,  and 
relinquished  all  his  interest  in  the  partner- 
ship effects;  and  in  consideration  thereof  L  & 
K  assumed  all  the  debts  of  the  concern,  and 
released  F  from  all  liabilities  to  them,  and 
other  persons,  in  all  matters  in  any  way  connected 
with  the  partnership.  And  they  further  acrreed, 
to  pay  F  at  the  rate  of  8100  per  month  for  his  serv- 
ices during-  the  28  months  he  was  with  them,  and 
1210  for  his  expenses  in  and  about  the  business.  F 
sued  L  &  K  for  the  compensation  promised  him, 
setting  out  the  above  facts  in  a  special  count,  and 
adding  the  common  counts;  and  there  was  a  gen- 
eral verdict  and  a  Judgment  for  him.  L  &  K  then 
enjoined  the  judgment  on  the  ground  that  F 
owed  them  the  $8000,  and  was  insolvent  F  insisted 
the  $9000  was  discharged,  and  relied  upon  the 
record  in  his  case  as  proof.— Hkld: 
I.  Sane— Same— Insolvency.— Quaebb:  If  the  insol- 
vency of  F  gave  the  court  of  equity  Jurisdiction 
to  enjoin  the  judgment 
a.  Reconis  as  BvMence.— The  record  is  prima  facie 
evidence  of  the  facts  stated  in  the  special  count 
of  the  declaration. 
3.  Contracts— Release.— By  the  contract  the  debt  of 
$9000  was  released  and  discharged. 

In  October  1868  Li  nice  &  Klepper,  part- 
ners, obtained  from  the  judge  of  the  Circuit 
court  of  the  city  of  Portsmouth  an  injunc- 
tion to  restrain  James  Fleming  from  en- 
forcing a  judgment  for  $1,507.12,  with 
interest  from  August  20th,  1867,  which 
Fleming  had  recovered  against  them  in  the 
Hustings  court  of  the  said  city.  The 
grounds  on  which   they  asked  for  the 

705  ^injunction  is,  that   fieming  was  in- 
debted to  them  by  bond  in  the  sum  of 

$3,000,  with  interest  from  November  27th, 
1865,  on  which  bond  they  had  instituted 
suit,  which  was  then  pending;  and  that 
Fleming  was  notoriously  insolvent,  had 
little  property,  and  that  was  mortgaged  for 
more  than  its  value;  and  if  their  property 
was  sold  under  Fleming's  execution  they 
would  suffer  irremediable  injury. 

Fleming  in  his  answer  denied  that  he 
owed  the  plaintiffs  anything ;  insisted  that 
the  debt  spoken  of  in  the  bill  as  due  to  them 
had  been  fully  satisfied  and  discharged ;  and 
he  set  out  the  facts,  and  relied  upon  the  rec- 
ord of  the  suit  in  which  he  had  recovered 
his  judgment  against  the  plaintiffs  as  es- 
tablishing said  discharge. 

In  the  suit  referred  to,  which  was  an  ac- 
tion of  assumpsit,  there  were  a  special 
count,  and  the  common  counts.  The  special 
count  stated  that  the  plaintiff  and  defend- 
ants were  equal  partners  in  the  manufacture 
of  lumber,  &c.,  and  held  property  of  great 
value  as  partners,  and  the  defendants  were 
desirous    to    purchase    his    interest    in    the 


property,  and  that  he  should  withdraw  from 
the  partnership;  and  thereupon,  on  the  16th 
of  August  1867,  in  consideration  that  the 
plaintiff  would  withdraw  from  the  partner- 
ship and  relinquish  to  the  defendants  all 
his  right,  title  and  interest  in  the  partner- 
ship effects,  they  promised  that  they  would 
assume  all  the  debts  of  the  partnership,  and 
release  him  from  all  liabilitv  to  them  and 
all  other  persons  in  all  matters  in  any  way 
connected  with  the  partnership ;  and  further 
promised  to  pay  to  the  plaintiff  a  sum  equal 
to  $100  per  month,  for  twenty-two  months 
of  his  connection  with  the  defendants  in 
said  partnership  business,  viz :  the  sum  of 

$2,200;  and  further,    to   pay   him   his 
706      ^expenses  expended  in  and  about  said 

business,  viz:  $210. 
The  bill  of  particulars  filed  with  the  dec- 
laration stated  items  of  account  amounting^ 
to  $2,590,  and  credited  the  defendants  with 
$1,082.88,  leaving  a  balance  due  the  plaintiff 
of  $1,507.12.  The  defendants  pleaded  non 
assumpsit ;  and  on  the  trial  of  the  cause  the 
jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  said  sum  of  $1,507.12,  with 
interest  from  the  20th  of  Augtist  1867 ;  and 
there  was  a  judgment  in  accordance  with 
the  verdict. 

The  debt  claimed  by  Linke  &  Klepper  as 
due  to  them  from  Fleming,  was  evidenced 
by  a  paper  under  his  hand  and  seal  bearing 
date  the  27th  of  November  1865,  in  which 
he  says :  Linke  &  Klepper  having  this  day 
advanced  to  my  credit  the  sum  of  $3,000,  it 
being  the  amount  necessary  to  pay  my  por- 
tion of  capital  in  joining  them  in  the  saw- 
mill business,  I  therefore  agree  that  said 
Linke  &  Klepper  shall  retain  in  their  hands 
my  portion  of  the  profits  which  may  arise 
from  the  sale  of  lumber,  &c.,  from  said 
mill,  until  the  debt  and  interest,  at  six  per 
cent,  per  annum,  is  paid,  and  also  that  said 
Linke  A  Klepper  shall  hold  claim  on  my 
portion  of  said  mill  until  the  debt,  &c.,  is 
paid. 

Although  the  defendant  in  his  answer 
denied  that  he  was  insolvent,  before  the 
cause  came  on  to  be  finally  heard,  he  filed 
in  the  cause  a  paper  in  which  he  stated, 
that  since  filing  his  answer  he  had  been 
compelled  to  make  a  sacrifice  of  his  house 
and  lot  to  ifieet  some  demands,  which  would 
have  been  easily  avoided  had  he  realized  his 
judgment  against  Linke  &  Klepper.  But 
not  having  been  able  to  do  this,  he  ac- 
knowledged that  aside  from  what  was  due 
to   him   from    them   he    had    not    property 

enough  to  pay  all  his  debts. 
707         *The  cause   came  on  to  be  heard  on 

the  23d  of  September  1871,  when  the 
court  dissolved  the  injunction,  and  dis- 
missed the  bill,  with  costs.  And  thereupon 
Linke  &  Klepper  applied  to  this  court  for 
an  appeal ;  which  was  allowed. 

Scarburgh,  Duffield  &  Sharp,    for  the  ap- 
pellants. 

Goodwin  &  Crocker,  for  the  appellee. 

STAPLES,  J.,  delivered    the   opinion  of 
the  court. 
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A  very  interesting  question  has  been 
raised  and  discussed  by  the  learned  counsel 
in  this  case.  It  is  whether  the  insolvency 
of  a  judgment  creditor  is  a  sufficient  ground 
for  a  court  of  equity  to  decree  a  set-oflF 
against  him,  upon  which  the  debtor  might 
have  successfully  relied  by  way  of  defense 
in  the  action  at  law ;  but  which  he  failed 
to  do  without  any  circumstances  of  excuse 
for  such  failure.  This  question  has  never 
been  decided  by  this  court,  nor  can  it  be 
considered  as  settled  by  the  decisions  of 
foreign  courts.  We  do  not  deem  it  necessary 
to  express  any  opinion  upon  the  point,  as 
the  case  may  be  disposed  of  upon  other 
grounds  which  do  not  admit  of  any  very 
serious  controversy.  Conceding  then  that 
equity  has  jurisdiction  to  give  relief  in  this 
class  of  cases,  are  the  appellants  entitled 
to  such  relief  upon  the  merits? 

The  bond  in  controversy,  executed  by  the 
appellee  to  the  appellants  on  the  27th  No- 
vember 1865,  establishes  the  fact  that  the 
appellants  on  that  day  sold  to  the  appellee 
an  interest  in  the  **saw-mill  business"  in 
which  they  were  engaged ;  that  he  agreed 
to  pay  them  therefor  the  sum  of  three  thou- 
sand dollars,  which  they  advanced  to 
708  his  credit ;  and  that  they  retained  *a 
lien  on  his  portion  of  the  profits  and 
his  interest  in  the  mill  itself,  as  surety  for 
its  payment.  The  appellant's  claim  is  to 
recover  this  sum  of  three  thousand  dollars. 

The  appellee's  defense  is,  that  on  the  16th 
August  1867,  he,  at  the  request  of  the  ap- 
pellants, withdrew  from  the  partnership, 
and  relinquished  all  his  interest  in  the  part- 
nership effects;  and,  in  consideration 
thereof,  the  appellants  assumed  all  the  debts 
of  the  concern,  and  released  him  from  all 
liability  to  them  and  all  other  persons,  in 
all  matters  in  any  way  connect^  with  the 
partnership;  that  they  further  agreed  to 
pay  him  at  the  rate  of  $100  per  month  for 
his  services  during  the  twenty-two  months 
of  his  connection  with  the  concern,  and  the 
sum  of  two  hundred  and  ten  dollars  for  his 
expenses  incurred  in  and  about  the  business. 
And  thus  the  debt  of  $3,000  was  liquidated 
and  discharged. 

In  support  of  this  ground  of  defense  the 
appellee  relies  upon  the  record  of  a  suit  in 
which  he  recovered  against  the  appellants 
a  verdict  and  judgment  for  the  full  amount 
of  compensation  and  expenses  as  aforesaid. 
The  only  question  to  be  determined  is 
whether  the  record  sustains  this  defense. 
The  declaration  contains  three  counts,  one 
special  and  two  common  counts.  The  spe- 
cial count  sets  out  in  detail  the  facts  already 
stated,  upon  which  the  appellee  relies  to 
establish  the  liquidation  and  settlement  of 
the  debt  in  controversy.  The  defendant 
pleaded  non  assumpsit,  and  there  was  a 
general  verdict  for  the  plaintiff.  It  is  in- 
sisted \iy  the  counsel  for  the  appellants, 
that  as  the  verdict  was  rendered  upon  the 
entire  declaration  without  reference  to  the 
special  count,  it  cannot  be  relied  upon  to 
show  that  the  averments  made  in  that  count 

are  true. 
709         *The    rule    upon    this    subject,    as 


settled  by  the  courts,  is  that  the  ver- 
dict extends  to  every  allegation  which  hav- 
ing been  made  on  one  side  and  denied  on 
the  other,  was  at  issue  and  determined  in 
the  course  of  the  proceedings.  When  the 
recovery  is  on  a  contract  the  verdict  estab- 
lishes not  only  that  the  plaintiff  is  entitled 
to  the  amount  awarded  by  the  jury  as  dam- 
ages or  compensation,  but  that  he  did  ever3'' 
act  and  performed  all  the  stipulations  that 
were  conditions  precedent  to  the  right  to 
maintain  the  action.  2  Smith's  Lead. 
Cases,  761-'2. 

If  it  appear  by  the  record  or  by  extrane- 
ous evidence,  that  the  matters  at  issue  in 
the  second  suit  were  litigated  and  deter- 
mined in  the  first,  the  verdict  will  operate 
as  an  estoppel  and  be  regarded  as  conclu- 
sive. On  the  other  hand,  where  the  plead- 
ings present  several  distinct  matters,  and 
the  verdict  may  have  been  rendered  upon 
one  or  the  other  of  them,  without  precisely 
indicating  which,  it  will  be  inconclusive, 
because  the  verdict  wants  the  certainty 
necessary  to  an  estoppel.  In  such  case, 
however,  as  the  jury  may  have  decided  on 
both  matters,  the  verdict  is  prima  facie  evi- 
dence, though  not  conclusive,  and  may  be 
rebutted  by  evidence  aliunde.  Henderson 
v.  Kenner,  1  Rich.  R.  474,  480,  and  author- 
ities there  cited.  For  example,  a  judgment 
and  verdict  for  the  plaintiff  in  a  declaration 
containing  the  common  counts  and  also  a 
special  count  will  be  prima  facie  but  not 
conclusive  evidence  of  the  existence  and 
validity  of  the  contract  set  forth  in  such 
count.  It  is  not  conclusive,  because  the 
verdict  may  have  been  based  upon  the  com- 
mon counts.  Washington,  Al.  &  George- 
town Steam  P.  Co.  v.  Sickles  et  al.,  24 
How.  U.  S.  R.,  333,  340. 

According  to   these    views,    the  record  of 

the  action  at  law   is   prima  facie  evi- 

710      dence  of  the  matters   relied  *upon   by 

the   appellee,    and    as   the  appellants 

have   not    undertaken   to   controvert  them, 

thev  must  be  taken  as  true. 

The  learned  counsel  for  the  appellants 
conceding  this,  insist  that  as  the  agreement 
or  arrangement  was  merely  to  relieve  the 
appellee  from  liability  in  all  matters  in  any 
way  connected  with  the  partnership,  it  does 
not  affect  the  debt  in  controversy,  because 
that  debt  is  for  money  loaned,  and  is  an 
independent  transaction,  having  no  connec- 
tion with  the  partnership.  It  does  not  ap- 
pe*ir  that  there  was  any  other  debt  but  this 
due  the  appellants  from  the  appellee.  It  is 
not  pretended  there  was  any  other.  It  is 
difficult  to  understand  to  what  liability  the 
parties  had  reference  unless  to  the  one  now 
in  controversy.  The  debt  may  not  have 
been  due  to  the  concern  as  partners,  but  it 
was  certainly  connected  with  the  partner- 
ship. It  was  contracted  in  the  purchase  of  an 
interest  in  the  concern,  and  the  appellee's 
portion  of  the  partnership  effects  and  profits 
pledged  as  security  for  its  payment.  The 
phrase  is,  that  the  appellants  '^are  to  re- 
lease the  appellee  from  all  liability  to  them, 
and  all  other  persons,  in  all  matters  in  any 
way     connected    with    said    partnership." 
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That  this  language  is  sufficiently  compre- 
hensive to  embrace  the  claim  of  the  appel- 
lants does  not  admit  of  a  question.  If  it 
was  not  so  intended,  it  is  very  remarkable 
that  the  appellants  did  not  make  some  ex- 
press reservation  of  a  debt  of  so  much 
magnitude. 

It  is  still  more  remarkable,  that  the  ap- 
pellee should  relinquish  his  entire  interest 
in  the  partnership  effects,  and  at  the  same 
time  agree  to  continue  liable  for  the  three 
thousand  dollars,  the  stipulated  price  for 
that  interest.  The  facts  disclosed  by  the 
record  do  not  justify   any  such  conclusion. 

The  presumption  is  almost  irresistible, 
711      *that  the    real    understanding  of  the 

parties  was,  that  the  appellee  in  sev- 
ering his  connection  with  the  concern  should 
be  restored  to  his  former  position,  and  be 
compensated  for  his  services  and  actual  ex- 
penses during  the  period  of  his  connection 
with  the  partnership  !F*or  these  reasons  we 
are  of  opinion  that  the  appellants  are  not 
entitled  to  the  set-oflF  claimed  by  them,  and 
that  the  decree  of  the  Circuit  court  must  be 
affirmed. 

Decree  affirmed. 


712  *Adie  &  als.  v.  Commonwealth. 

January  Term,  1876,  Richmond. 
Identlflcatlon.— A  case  of  identification  of  a  person. 

In  August  1872,  Archibald  Adie,  or  Eadie, 
and  others,  claiming  to  be  heirs  at  law  of 
James  Adie  or  Eadie,  who  was  a  native  of 
Scotland,  filed  their  petition  in  the  Circuit 
court  of  the  city  of  Richmond,  in  which, 
after  setting  out  their  relationship  as  heirs 
and  next  of  kin  to  James  Adie  or  Eadie  of 
Scotland,  and  that  said  James  had  come  to 
Virginia  and  died  in  the  county  of  Hanover 
about  the  year  1850,  they  state  that  in  1860 
the  estate  of  James  Adie  had  been  escheated 
for  want  of  any  known  heirs  or  next  of  kin, 
and  that  there  had  been  paid  into  the  treas- 
ury of  the  State,  in  pursuance  of  said 
escheat,  the  sum  of  six  thousand  seven 
hundred  and  forty-eight  dollars  and  one 
cent;  which  sum  the  petitioners  claim  as 
the  heirs  at  law  and  distributees  of  said 
James  Adie.  And  making  the  auditor  of 
public  accounts,  the  second  auditor,  and  the 
board  of  education,  parties  defendants,  they 
pray  that  the  petitioners  may  have  a  judg- 
ment for  the  amount  so  paid  into  the  treas- 
ury, with  interest  from  the  times  it  was  so 
paid. 

The  defendants  answered,  denying  that 
the  money  referred  to  in  the  petition  was 
ever  paid  into  the  treasury  of  the  present 
State  government.  That  if  the  facts  are 
as  stated  in  the  petition,  they  show  that 
James  Adie  was  an  alien  at   the  time 

713  of  his  death ;  that   his  ^property    was 
found    by    a    competent    court    to    be 

derelict,  and  that  the  same  was  paid  into 
the  treasury  of  the  then  State  government 
to  the  credit  of  the  literary  fund ;  and  that 
at  that  time  his  heirs,   if  he  had  any,  were 


aliens,  and  were  not  entitled  to  hold  said 
property  as  such  heirs.  The}'  deny  that  the 
present  State  government  is  bound  to  an- 
swer for  any  of  the  debts  or  obligations 
created  in  the  name  of  the  government  that 
was  in  existence  at  the  time  the  said  pay- 
ments were  made  into  the  treasury  of  the 
then  existing  State.  And  there  having 
been  a  decree,  as  shown  by  the  petitioners, 
declaring  the  property  of  the  decedent  dere- 
lict, this  court  cannot  go  behind  said  decree ; 
and  the  same  must  be  held  valid  and  bind- 
ing until  reversed  or  annulled  upon  appeal 
or  bill  of  review. 

The  cause  came  on  to  be  heard  upon  the 
l7th  day  of  JFebruary  1874,  when  the  court 
held  that  the  petitioners  had  failed  in  mak- 
ing out  their  claim  as  the  heirs  at  law  and 
distributees  of  said  Adie  or  Eadie ;  and  the 
petition  was  dismissed,  with  costs.  The 
petitioners  thereupon  applied  to  this  court 
for  an  appeal;  which  was  allowed.  The 
only  question  in  this  case  is  one  of  fact, 
and  the  evidence  is  given  in  the  opinion  of 
Judge  Bouldin. 

Henry  R.  Pollard  for  the  appellants. 

The  Attorney  Greneral  for  the  Common- 
wealth. 

BOULDIN,  J.  In  August  1850,  one  James 
Adie,  a  native  of  Scotland,  and  stonemason 
by  tiade,  died  near  Hanover  Junction,  in 
Hanover  county,  where  he  was  engaged  in 
stone  work  on  the  L/Ouisa  railroad,  now  the 
Chesapeake  and  Ohio  railroad.  He  died 
intestate,    unmarried,    and    without  known 

descendants;  and  under  proceedings 
714      instituted   by   the    attorney    for  •the 

commonwealth  of  Hanover  county, 
his  estate  was  declared  derelict,  and  es- 
cheated to  the  commonwealth  for  the  ben- 
efit of  the  literary  fund. 

Under  the  decree  in  the  cause,  the  admin- 
istrator, on  the  8th  day  of  November  1860, 
paid  into  the  public  treasury  the  sum  of  six 
thousand  dollars  in  part  of  the  decree ;  and 
on  the  1st  of  August  1863  the  further  sum 
of  sev^n  hundr^  and  forty -eight  dollars 
and  one  cent,  balance  in  full. 

On  the  5th  of  August  1872  the  appellants 
filed  their  petition  in  the  Circuit  court  of 
the  city  of  Richmond  against  the  auditor  of 
public  accounts,  the  second  auditor,  and  the 
board  of  education,  as  successor  of  the  board 
of  the  literary  fund,  claiming  to  be  heirs 
at  law  and  next  of  kin  of  the  said  James 
Adie,  deceased,  and  praying  that  the  sums 
of  money  paid  into  the  public  treasury  as 
aforesaid  be  paid  over  to  them  according  to 
their  respective  rights. 

The  defendants  answered  the  petition, 
denying  the  right  of  the  plaintiffs  to  recover 
the  money  claimfd  in  their  petition  on  sev- 
eral grounds,  which  will  be  seen  in  the  an- 
swer. 

Testimony  was  taken  in  writing,  both  in 
Scotland  and  in  this  country,  and  the  case 
coming  on  to  be  heard  on  the  pleadings, 
exhibits  and  evidence,  the  petition  was  dis- 
missed   with    the   costs.     From  this  decree 
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the  petitioners  have  appealed  to  this  court. 
We  do  not  understand  that  any  question 
of  law  has  been  seriously  pressed  in  the 
cause ;  none  certainly  in  the  argument.  The 
question  discussed,  and  on  which  the  case 
rests,  is  one  of  fact  merely,  viz:  whether 
the  James  Adie  who  died  near  Hanover 
Junction,  in  Hanover  county,  Virginia,  in 
August  1850,  was  the  same  person  with  one 
James  Eadie  who  was  born  in  the  parish 
of  Dumblane   and   count  of  Perth,  in 

715  Scotland,  *on    the    28th   of    February 
1807,  under  whom  the  appellants  claim? 

The  onus  is  on  the  appellants  to  establish 
the  affirmative  to  the  satisfaction  of  the 
court.     Have  they  done  so? 

My  opinion  is  that  they  have,  with  as 
near  an  approach  to  absolute  certainty  as 
could  be  expected  or  reasonably  required  in 
such  a  case. 

Without  going  into  a  minute  examination 
of  the  testimony,  I  will  merely  notice  in  a 
very  general  way  some  of  the  facts  which 
lead  my  mind  to  this  conclusion — ^beginning 
with  the  American  testimony.  That  shows 
that  James  Adie,  the  decedent,  was  a 
Scotchman,  a  stonemason  by  trade,  between 
forty  and  fifty  years  of  age  at  his  death, 
and  described  by  some  of  the  witnesses  as 
of  medium  height,  and  by  others  as  taller ; 
described  by  witnesses  who  knew  him  about 
the  time  of  his  death  as  being  inclined  to 
be  fleshy,  but  by  Tait,  who  knew  him  in 
1836,  as  a  spare  but  well  developed  man,  five 
feet  ten  or  five  feet  eleven  inches  high,  fair 
complexion  and  light  hair,  and  a  scar  or 
mark  on  one  cheek.  Came  from  New  York 
to  Washington ;  was  there  with  one  Robert 
Brown,  builder,  in  1834,  and  subsequently 
from  1837  to  1842 ;  and  afterwards  came  to 
Virginia  to  work  on  the  Virginia  railroads, 
and  died;  as  we  have  seen,  at  Hanover 
Junction  in  August  1850,  intestate,  unmar- 
ried, without  known  descendants,  and  with- 
out kin  or  claimants  to  his  estate  in 
America,  so  far  as  we  know,  except  the 
claimants  from  Chicago,  who  are  appellants. 

Most  of  the  witnesses  in  America  speak 
of  the  decedent  as  James  Adie ;  but  Tait,  a 
very  intelligent  witness,  who  knew  him 
well,  and  as  far  back  as  1836,  says  he  gen- 
erally spelled  his  name  Eadie,  sometimes 
Adie. 

716  *Such  was  the  James  Adie  or  Eadie 
who  died   in    Virginia   in  1850.     How 

is  he  identified  with  the  James  Eadie  or 
Adie  who  was  born  at  Stone  Hill  Dumblane 
parish,  Perth  county,  Scotland,  under  whom 
appellants  claim? 

They  prove  beyond  all  doubt,  by  written 
and  documentary  evidence,  that  they  are  the 
children  and  descendants  of  one  James 
Eadie,  farmer,  who  lived  at  Stone  Hill, 
Dumblane  parish,  in  the  county  of  Perth, 
Scotland.  By  the  register  of  the  births  and 
baptisms  of  all  the  children  of  said  James 
Adie,  duly  certified  by  the  parish  clerk  and 
by  the  depositions  of  witnesses,  the  appel- 
lants are  proved  beyond  controversy,  to  be 
the  surviving  children  and  descendants  of 
said  James.  By  the  same  register  it  appears 
that  on  the  28th  of  February  1807,  **  James, 


son  to  said  James  Eadie,  farmer  at  Stone 
Hill,"  was  *'born'';  '*and  baptized  15th 
March  1807."  And  this  is  the  James  under 
whom  the  appellants  claim.  The  decedent 
is  proved  by  the  witnesses  to  have  been  ap- 
parently between  forty  and  fifty  years  of 
age  at  his  death ;  none  placing  it  as  low  as 
forty  or  as  high  as  fifty.  The  appellants* 
relative,  James  Eadie,  would  have  been,  in 
August  1850,  in  his  forty-fourth  year. 
James  Eadie,  of  Stone  Hill,  at  the  age  of 
twenty-three,  when  he  left  Scotland  for 
New  York,  in  the  year  1830,  was  a  spare 
and  thin  young  man  about  five  feet  ten  or 
five  feet  eleven  inches  high,  with  fair  hair, 
fair  complexion,  and  a  mark  or  scar  on  one 
side  of  his  face.  We  have  no  witness  that 
describes  the  Hanover  Adie  as  early  as  1830. 
He  was  then  in  New  York,  and  in  1834 
came  to  Brown,  in  Washington,  whose  letter 
does  not  describe  him.  But  in  1836  Tait 
became  well  acquainted  with  him,  and  thus 
describes  him :  ^^I  should  think  he  was  about 
twenty -five  ta  thirty  years  of  age  when 

717  I  knew  him.     *(The  Perth  Adie  would 
be  twenty-nine. )     He  was  a  man  about 

^ve  feet  ten  inches,  or  perhaps  ^ve  feet 
eleven  inches,  light  hair,  a  flat  face,  a  spare 
but  well  developed  man.  I  have  a  recollec- 
tion that  he  had  some  peculiar  mark  on  one 
of  his  cheeks ;  whether  it  was  a  scar,  burn 
or  natural  mark,  I  am  unable  to  say.  I  am 
sure  he  had  some  such  mark  on  one  of  his 
cheeks."  **He  was  a  Scotchman."  This 
answers,  in  almost  every  particular,  the 
descriptions  by  the  Scotch  witnesses  of  the 
Scotch  Adie.  The  latter  was  trained  a 
stonemason  in  Eklinburgh,  and  went  from 
that  place  to  New  York  in  1830.  The  Han- 
over Adie  was  a  stonemason — came  from 
New  York  in  1834,  to  Brown,  in  Washington, 
and  worked  with  him  as  a  mason. 

It  is  objected,  however,  by  the  attorney 
general  that  the  Hanover  Adie  and  the 
Scotch  Adie  cannot  be  the  same,  because 
Brown  in  his  letter  says  that  the  James 
Adie  who  worked  with  him  and  died  at 
Hanover  Junction  told  him  that  his  mother 
and  sisters  were  in  Edinburgh,  *' whilst  the 
Scotch  witnesses  place  the  Eadie  family  at 
Dumblane,  in  Perth,  and  nowhere  else." 

The  attorney  general  is  under  a  misap- 
prehension in  two  respects:  first,  in  sup- 
posing that  the  Hanover  Adie  used  the  word 
^ ^sisters";  secondly,  in  saying  the  Eadie 
family  were  placed  by  the  witnesses  at 
Dumblane,  Perth,  and  nowhere  else.  In 
the  statement  made  to  Brown  the  word 
'^sister"  was  used  and  not  ^ ^sisters."  He 
told  Brown  in  1834  that  '^his  mother  and 
sister"  were  in  Edinburgh.  There  is  no 
other  proof  in  the  record  at  all  as  to  the 
mother's  residence  in  1834  and  subsequently ; 
but  it  does  incidentally  appear  that  the 
youngest  living  and  only  unmarried  sister 
of  said  James  Eadie — Isa belle  Eadie — was 
then    living   in    Edinburgh,    and  had 

718  been    for   some    time;  and  *that    she 
died  there  in  1838.     This  latter  fact  is 

incidentally  stated  by  Marion  Dawson,  her 
sister,  in  giving  a  general  history  of  the 
famil}'.     It  does  not  appear  when  she  moved 
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to  Edinburgh,  but  that  she  was  living  in 
Edinburgh  as  far  back  as  October  1833,  ap- 
pears from  a  letter  of  hers  of  that  date  to 
her  brother-in-law  and  said  sister  Marion. 
It  is  apparent  from  this  letter  that  this 
youngest  living  sister,  Isabelle,  was  living 
in  Eklinburgh  in  October  1833,  and  had 
been  living  there  for  some  time  past ;  and  it 
is  further  proved,  as  we  have  seen,  that  she 
died  there  in  1838.  The  statement  made  to 
Brown  then,  that  the  **sister"  was  living 
in  Edinburgh  in  1834,  is  strictly  accurate; 
and  there  is  literally  nothing  in  the  record 
to  impugn  it  as  to  the  mother. 

It  is  not  invalidated  by  the  erroneous 
statement  that  the  Eadie  family  were  placed 
at  Dumblane,  Perth.  Their  original  home- 
stead and  births  were  there,  but  in  progress 
of  time  and  in  the  ordinary  course  of  nature 
they  were  dispersed.  Isabelle  certainly 
lived  in  Edinburgh  for  some  time  prior  to 
1833,  and  died  there  in  1838.  James,  her 
youngest  brother,  acquired  his  trade  there, 
lived  there,  working  at  it  for  several  years, 
and  in  his  twenty-fourth  year  went  from 
Edinburgh  to  New  York.  Here  are  two  of 
the  family  certainly  traced  to  Edinburgh, 
and  the  residence  of  the  mother,  at  that 
late  period,  is  not  otherwise  known  than  by 
the  statement  of  James  to  Brown,  com- 
mented on  by  the  attorney  general.  From 
the  letter  of  Isabelle,  already  referred  to, 
it  would  seem  probable  that  she  was  then 
not  at  Stone  Hill,  but  with  her  daughter, 
Mrs.  Dawson,  whether  as  a  resident,  or 
visitor  merely,  does  not  appear.  As  the  old 
home  was  broken  up,  nothing  would  seem 
more  natural  than  a  desire  on  the  mother's 
part  to  be  near  her  youngest  surviv- 
719  ing  daughter,  *especiaUy  when  we  see 
that  this  daughter  was  unmarried.  I 
see  nothing  in  the  statement  to  Brown  to 
weaken  the  claim  of  appellants ;  but,  on  the 
contrary,  much  to  sustain  it. 

Much  reliance  has  been  placed  on  the  dif- 
ferent spelling  of  the  name.  We  should 
attach  but  little  importance  to  the  dropping 
of  a  single  letter  in  the  spelling  of  a  name 
were  the  spelling  uniform  in  one  way  in 
Virginia,  and  uniform  the  other  way  in 
Scotland.  Such  changes  are  too  common  to 
be  of  much  weight  in  questions  like  that 
before  us.  But  the  spelling  of  the  name  in 
this  case  is  not  uniform  in  either  country. 
Whilst  the  Scotch  parochial  register  shows 
that  the  old  people  spelt  the  name  **Eadie," 
the  surviving  son,  Archibald,  spells  his 
name  Adie,  and  one  of  the  daughters  uses 
both. 

And  as  to  the  name  in  America,  we  learn 
from  the  witness  Tait  that  whilst  James 
Adie  sometimes  might  have  spelt  his  name 
Adie,  yet  when  he  knew  him  he  generally 
spelt  it  Eadie.  This  witness,  it  will  be  ob- 
served, knew  him  at  a  much  earlier  period 
than  that  deposed  to  by  the  Virginia  wit- 
nesses— only  six  years  after  he  left  EJdin- 
burg — who  generally  call  him  A.die.  I  am 
of  opinion,  therefore,  that  the  diversity  in 
the  spelling  of  the  name  existed  in  both 
countries,  and  no  importance  should  be  at- 
tached to  it. 


I  have  reviewed  the  testimony  in  the 
cause  in  a  general  way ;  but  as  the  question 
is  purely  a  matter  of  fact,  at  greater  length 
than  is  my  habit. 

There  is  no  conflict  in  the  testimony.  In- 
deed, it  is  conceded  by  the  attorney  general 
that  it  was  all  one  way,  and  no  case  for  an 
issue ;  and  such  is  my  opinion.  It  is  for  this 
court,  then,  to  pass  on  its  sufficiency  to  es- 
tablish the  appellants'  claim.  And  mj 
opinion  is,  that  it  does  establish,  be- 
720  yond  all  reasonable  doubt,  that  *the 
James  Eadie,  stonemason,  who  was 
born  at  Stone  Hill,  Dumblane  parish,  Perth 
county,  Scotland,  and  left  Edinburgh  for 
New  York  in  1830,  was  the  same  James 
Adie,  stonemason,  who  died  at  Hanover 
Junction,  Hanover  county,  Virginia,  in 
August  1850 ;  and  that  the  appellants  have 
clearly  shown  themselves  to  be  the  next  of 
kin  of  said  Adie.  The  claim  of  the  appel- 
lants against  the  state  should,  in  my  opin- 
ion, have  been  established;  and  the  decree 
of  the  Circuit  court,  dismissing  their  peti- 
tion, is  therefore  erroneous,  and  should  be 
reversed  and  annulled,  and  a  decree  entered 
in  accordance  with  this  opinion. 

The  other  judges  concurred  in  the  opinion 
of  Bouldin,  J. 

Decree  reversed. 


721      *Chapman  &  als.  v.  Commonwealth. 

January  Term,  1876,  Richmond. 

1.  Sheriffs— Collectors  of  Tsxes-OffidAl    Bood^-In 
April  1870  S  was  appointed  sheriff  of  C.  and  gave 
bond  and  qualified ;  and  he  was  to  continue  in  office 
until  his  successor  was  elected  and  qualified.   In 
November  1870  J  was  elected  sheriff  <or  the  next 
year,  but  failed  to  give  the  bond.    On  the  isth  of 
February  1871  the  County  court  of  C  appointed  S 
collector  of  taxes  &c.  of  1870.  and  he  ffave  bond 
with  sureties  and  qualified.    Hkld: 
I.  Same— Same— Appointment  by  Coanty  Court.— Tbe 
County  court  was  authorized  to  make  the  ap- 
pointment and  take  the  t)ond:  and  it  is  a  valid 
bond,  and  binds  the  sureties. 
a.   Same— 5ene  — Same  — Sureties  on  Bond. —The 
County  court  haviuir  made  the  appointment,  and 
S   and  his  sureties  haviuff  executed  the  bond, 
they  are  estopped  from  denying  that  it  is  valid 
and  binding  upon  them. 
U.  Collectors  of  Taxes— Deficits— UabUlty  of  Suietlca. 
— S  collects  a  part  of  the  taxes  of  1870,  and  pays  it 
to  the  auditor  prior  to  the  18th  of  February  1871. 
directing  it  to  be  applied  to  his  indebtedness  for 
taxes  of  isao.  which  is  done  by  the  auditor,  he  not 
knowing  that  the  money  was  derived  from  tbat 
source.    All  the  rest  of  the  taxes  of  1870  are  pro(K 
erly  accounted  for;  but  there  is  a  deficit  in  tlte 
account  of  S  to  the  amount  so  collected  and  paid. 
The  sureties  are  liable  for  the  deficit. 
111.  Payment  of  Debts— Application.*— A  payment  by 
a  debtor  who  owes  several  debts  to  a  creditor  is  to 

*Debts— Application  of  Payments.— "Where  a  debtor 
owes  various  debts  and  makes  a  payment,  the  appli* 
cation  of  the  payment  may  be  made  by  himself  at 
the  time  he  makes  it;  and  if  he  fail  then  to  make  it. 
the  application  may  be  made  by  the  creditor;  and  If 
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be  applied  to  one  or  the  other  of  the  debts  as  fol- 
lows: 

I.  SaoM— Seme— By  Debtor. —The  debtor  may  direct 
the  application  at  or  before  the  time  of  making 
such  payment;  and  such  direction  may  be  firiven 
expressly  or  by  implication. 
a.  Same— Same-By  Creditor.— if  the  debtor  srives 
no  such  direction,  then  the  creditor  may  make 
the  application  according  to  his  pleasure;  and  he 
may  make  it  either  at  the  time  of  such  payment 
or  afterwards,  before  the  commencement  of 
any  controversy  on  the  subject:  but  after  he 
has  once  made  the  application,  he  cannot  change 
it  to  another,  without  the  consent  of  all  the 
parties  concerned. 

a.  3MBe— Same— How  Made.— Such  application  by 

a  creditor  may  also  be  made  either  expressly 

722      *or  by  implication.    If  he  enters  the  debits 

and  credits  In  a  general  account,  as   they 

occur,  this  wiU  be  considered,  in  the  absence  of 

evidence  to  the  contrary,  as  a  general  application 

of  the  credits  to  the  debits,  in  the  order  of  time 

in  which  the  debits  occur;  thus  paying  first  the 

debt  first  due. 

4.  SaoM— Same— By  Law.— If  neither  the  debtor 
nor  the  creditor  make  the  application,  then  the 
law  will  make  it  according  to  the  circumstances 
of  each  particular  case;  and  if  there  be  no  other 
controlling  circumstance,  the  application  will  be 
made  according  to  the  order  of  time,  pajrin? 
first  the  oldest  debt 

».— But  if  the  debts  be  due  by 


a  collector  or  other  receiver  of  public  money, 
under  bonds  with  different  sets  of  sureties,  then 
the  law  win  so  apply  the  payments,  if  possible, 
as  that  the  money  collected  under  one  bond  shall 
be  applied  to  the  relief  of  the  sureties  in  that 
bond.  And  the  creditor  in  such  a  case.  If  he  be 
informed  as  to  the  source  from  which  the  money 
with  which  a  payment  may  have  been  made  was 
derived,  cannot  apply  It  otherwise,  even  with  the 
consent  or  by  the  direction  of  the  principal 
debtor. 

Alexander  Scott  seems  to  have  acted  as 
sheriff  of  the  county  of  Caroline  in  1869, 
under  military  appointment.  On  the  11th  of 
April  1870,  he  was  appointed  by  the  County 
court,  sheriff  of  said  county,  to  continue  in 
office  until  his  successor  should  be  regularly 
elected  and  qualified,  and  he  executed  his 
official  bond  with  sureties,  and  took  the 
oath  of  office;  and  John  H.  James,  who 
was  elected  sheriff  of  the  county  in  Novem- 
ber 1870,  having   failed   to  give  bond  and 

he  fail  to  make  it,  the  court  before  which  the  trans- 
action comes  may  direct  it  to  be  made  accordin^r  as 
may,  in  the  Judsment  of  the  court  appear  to  be 
equitable  and  just  under  all  the  circumstances  of 
the  case."  Per  curiam,  in  Liuffle  v.  Cook.  88  Oratt 
272.  See  also.  Smith  v.  Loyd,  11  Leiffh  S12:  Howard  v. 
McCall,  21  Gratt  206;  Pope  v.  Transparent  Ice  Co., 
91  Va.  84,  20  S.  E.  Rep.  940;  Crawn  v.  The  Common- 
wealth, 84  Va.  284,  4  S.  E.  Rep.  721;  Grafton  v.  Reed. 
34  W.  Va.  179,  12  S.  E.  Rep.  700;  Genln  v.  luffersoU.  11 
W.  Va.  569. 

The  above  cases  are  also  in  line  with  the  principal 
case  on  the  point  that  if  there  be  'no  other  control- 
liner  circumstances,  the  court  will  apply  the  payment 
according  to  the  order  of  time,  paying  the  oldest 
debt  first 


qualify,  Scott  continued  to  be  sheriff,  and 
acted  as  such,  until  the  1st  of  January  1872. 
On  the  13th  of  February  1871,  the  County 
court  of  Caroline  made  an  order  that  a  va- 
cancy having  occurred  in  the  office  of  sheriff 
or  collector  of  taxes,  levies  and  officers* 
fees,  by  reason  of  his  (John  H.  James*) 
failure  to' give  the  bond  required  by  the  act 
of  the  general  assembly,  passed  on  the  6th 
day  of  last  month,  the  court  appointed  Al- 
exander Scott  to  be   collector  of  taxes 

723  and  *levies    for  the  last  year,  and  of 
any  officers'  fees  which  may  be  placed 

in  his  hands  for  collection,  collectible  dur- 
ing the  present  year;  and  thereupon  said 
Alexander  Scott  subscribed  and  took  the 
oaths  prescribed  by  law,  and  entered  into 
and  acknowledged  a  bond  in  the  penalty  of 
$30,000,  conditioned  according  to  law,  with 
James  A.  Chapman  (and  eleven  others 
named)  as  his  securities,  &c. 

The  condition  of  the  bond  is,  that  by  rea- 
son of  a  vacancy  in  the  office  of  sheriff  of 
this  county  as  collector  of  taxes,  in  pur- 
suance of  the  act  of  the  general  assembly 
passed  February  6,  last,  the  court  appointed 
Alexander  Scott  to  be  the  collector  of  taxes, 
levies  and  officers'  fees  for  the  present  year. 
Now  if  the  said  Alexander  Scott  shall  faith- 
fully discharge  the  duties  of  his  said  office, 
during  his  continuance  in  office,  then  the 
above  obligation  to  be  void,  else,  &c. 

It  appears  that  on  the   20th   of   December 

1870,  the  books  of  the  commissioner  were 
delivered  to  Scott;  and  that  Greorge  W. 
Marshall,  who  was  elected  treasurer  of  the 
county  on  the  12th  of  December  1870,  went 
into  office  on  the  1st  of  January  1871,  and 
continued  in  office  during  the  entire  year. 
And  it  further  appears  that  Scott  collected 
of  the  revenue  of  Caroline  county  for  1870, 
previous  to  the  13th  of  February  1871,  the 
two  sums  of  $2,915  and  $380,  which  said 
sums    were,    during   the  month  of  January 

1871,  paid  by  Scott  to  the  auditor,  and  cred- 
ited by  the  auditor  according  to  Scott's  di- 
rections, the  first  upon  his  indebtedness  for 
the  taxes  of  1869,  and  the  other  was  put  to 
his  credit  on  license  taxes ;  and  that  the 
bond  of  Scott  as  collector  was  not  sent  to 
the  auditor  of  public  accounts,  by  the  clerk 
of  Caroline  county,  until  some  time  after 
the  3rd  of  March  1873.  And  it  further  ap- 
pears that  after   the  13th  of  February 

724  1871,  *in  the  years  1871-'72  and  1873, 
Scott    paid   into  the  treasury  $15,382, 

which,  with  the  delinquent  taxes  for  which 
he  was  allowed  credit,  made  up  the  amount 
of  the  land,  property  and  capitation  tax  of 
the  year  1870,  in  the  county  of  Caroline, 
except  the  sums  above  mentioned.  And  the 
liability  of  the  sureties  in  the  bond  of  the 
13th  of  February  1871,  for  these  sums  col- 
lected and  paid  into  the  treasury  before  the 
execution  of  that  bond,  was  the  only  ques- 
tion in  the  cause.  It  did  not  appear  that 
the  auditor  knew  that  the  money  paid  into 
the  treasury  by  Scott,  was  from  moneys  col- 
lected  for  taxes  of  the  year  1870. 

In  January  1874,  the  auditor  of  public  ac- 
counts gave  notice  to  Scott  and  his  sureties 
in    the   bond   of  February   13th,  1871, /that 
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he  would  move  in  the  Circuit  court  of  the 
city  of  Richmond,  for  judgment  against 
them  on  account  of  the  land,  property  and 
capitation  taxes  of  the  year  1870,  due  from 
Scott,  late  collector  of  taxes  of  Caroline 
county,  and  also  for  damages  and  interest 
thereon    according    to   law,    and   for  costs. 

The  case  came  on  to  be  heard  on  the  21st 
of  February^ ;  and  the  evidence  having  been 
introduced,  the  defendants  moved  the  court 
to  reject  said  bond  of  Scott  as  collector,  and 
dismiss  the  motion  of  the  commonwealth 
on  said  bond,  among  others  for  the  follow- 
ing reasons: 

1st.  Because  the  said  bond  was  invalid, 
null  and  void;  because  the  court,  under  the 
law,  did  not  have  the  power  and  authority 
to  appoint  such  collector,  and  take  such 
bond  for  the  collection  of  said  revenue  for 
the  year  1870. 

2d.  Because  the  auditor  had  no  evidence 

in  his  possession,  and  produced  none  to  the 

court,    showing   that   Scott,   as  collector  as 

aforesaid,    ever   received   the  books  of  the 

commissioners  of  the   revenue  for  the 

725  taxes     of    *the     year   1870,     or    that 
the  auditor  had  ever  known  that  said 

Scott  had  executed  any  bond  as  collector 
until  after  the  month  of  March  1873,  or  that 
said  Scott  ever  performed  any  duties  or 
incurred  any  liability  by  virtue  of  his  ap- 
pointment and  qualification  as  such  col- 
lector, before  the  said  auditor  received  said 
bond.  This  motion  the  court  overruled ;  and 
the  defendants  excepted. 

The  defendants  then  moved  the  court  to 
give  to  Scott,  collector  as  aforesaid,  credit, 
first,  for  the  sum  of  $2,915,  proved  to  have 
been  collected  by  said  Scott  previous  to  the 
13th  of  February  1871 ;  second,  by  the  de- 
linquent lists  and  payments  made  to  the 
auditor  subsequent  to  the  13th  of  February 
1871,  on  account  of  said  land,  property  and 
capitation  taxes  of  1870.  This  motion  the 
court  overruled  as  to  the  S2,915;  but  having 
given  the  other  credits  rendered  a  judgment 
in  favor  of  the  commonwealth,  against 
Scott  and  his  sureties  for  $3,318.31,  for  the 
balance  of  the  land,  property  and  capitation 
taxes  of  the  year  1870,  with  interest  at 
twelve  per  cent,  per  annum  from  the  11th 
of  August  1871,  until  paid,  and  505.24  for 
damages  according  to  law.  The  defendants 
again  excepted;  and  all  the  evidence  was 
spread  upon  the  record.  And  thereupon 
James  A.  Chapman  and  the  other  sureties 
applied  to  this  court  for  a  writ  of  error  and 
supersedeas  to  the  judgment;  which  was 
awarded. 

Meredith  &  Cocke,  for  the  appellants. 

The  Attorney  General,  for  the  common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas   to  a    judgment   of 

the  Circuit  court   of   the   city  of  Richmond 

in    favor    of    the    commonwealth    against 

the     plaintiffs    in     error,    Alexander 

726  *Scott  and   others,    for  $3,318.31,  bal- 


ance of  the  land,  property  and  capita- 
tion taxes  of  the  year  1870,  due  from  the 
said  Alexander  Scott,  late  collector  of  taxes, 
&c.,  for  Caroline  county,  with  interest, 
damages  and  costs. 

The  judgment  was  recovered  by  motion 
on  a  bond  of  the  said  plaintiffs  in  error,  the 
said  Scott  and  his  sureties,  dated  the  13th 
day  of  February  1871,  in  the  sum  of  $30,000, 
with  condition  thereunto  annexed  in  these 
words : 

**The  condition  of  the  above  obligation 
is  such,  that  whereas  the  above  bound  (Al- 
exander Scott)  b3"  reason  of  a  vacancy  in 
the  office  of  sheriff  of  this  county,  as  collector 
of  taxes  in  pursuance  of  the  act  of  the  gen- 
eral assembly  passed  February  (meaning 
January)  6,  last,  the  court  appointed  the 
said  Alexander  Scott  to  be  collector  of  the 
taxes,  levies,  and  officers*  fees  for  the  pres- 
ent year  in  this  county.  Now  if  the  said 
Alexander  Scott  shall  faithfully  discharge 
the  duties  of  his  said  office  of  collector  as 
aforesaid  during  his  continuance  in  office, 
then  the  above  obligation  to  be  void,  else 
to  remain  in  full  force  and  virtue." 

A  bill  of  exceptions  was  taken  by  the 
plaintiffs  in  error  (being  the  defendants  in 
the  court  below)  to  opinions  of  the  court 
given  upon  the  trial  of  the  cause,  in  which 
bill  were  set  out,  the  facts  proved  upon  the 
trial. 

The  grounds  of  defence,  which  were  relied 
on  in  the  court  below,  and  which  are  also 
the  grounds  of  error  relied  on  in  this  (jourt 
are:  Ist,  that  the  bond  is  null  and  void; 
and,.  2dly,  that  if  the  bond  is  valid,  the 
condition  of  it  was  fully  performed.  We 
will  consider  these  two  grounds  in  their 
order;  and 

First,  that  the  bond  is  null  and  void. 

The  order  made  by  the  County  court 
727      of  Caroline  at  *the  time  of  the  execu- 
tion of  that  bond,  to  wit :  on  the  13th 
day  of  February  1871,  is  in  these  words: 

**A  vacancy  having  occurred  in  the  office 
of  sheriff  as  collector  of  taxes,  levies  and 
officers*  fees,  by  reason  of  his  failure  to 
give  the  bond  required  by  the  act  of  the 
general  assembly  passed  on  the  6th  day  of 
last  month,  the  court  appointed  Alexander 
Scott  to  be  collector  of  the  taxes  and  levies 
of  the  last  year,  and  of  any  officers'  fees 
which  may  be  placed  in  his  hands  for  col- 
lection, collectible  during  the  present  year, 
and  thereupon  said  Alexander  Scott  sub- 
scribed and  took  the  oaths  prescribed  by 
law,  and  entered  into  and  acknowledged  a 
bond  in  the  penalty  of  $30,000,  conditioned 
according  to  law,  with  James  A.  Chap- 
man," &c.  (naming  them),  "as  his  securi- 
ties, who  verified  in  solemn  form  as  to  their 
sufficiency." 

The  act  passed  January  6,  1871,  referred 
to  in  the  said  order,  is  entitled  **an  act 
supplemental  to  the  act  providing  for  the 
collection  of  the  state  revenue  and  county 
levies  for  the  year  1870."  Acts  of  Assem- 
bly 1870-71,  p.  14,  chap.  23.  It  contains 
four  sections.  The  first  enacts,  **that  the 
sheriffs  of  this  commonwealth,  and  other 
officers  heretofore   charged  with  the  collec- 
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tion  of  taxes,  whose  term  of  office  expired 
on  the  31st  day  of  December  1870,  are  au- 
thorized and  directed  to  proceed  with  the 
collection  of  the  state  revenue  and  county 
levies,  which  have  been  or  may  be  assessed 
for  the  year  1870,  in  like  manner  as  the 
same  have  been  heretofore  collected:  pro- 
vided, that  it  shall  be  the  duty  of  each 
county  and  corporation  judge  to  examine 
th%  bonds  of  such  sheriff  or  other  officer 
within  his  jurisdiction,  and  if  he  deem  it 
necessary,  require  such  sheriff  or  other 
officer  to  execute  a  new  bond,  in  such  pen- 
alty, and  with  such  securities,  as  he  may 
deem   sufficient:  provided,    that   such 

728  penalty  shall  not  be  less  *than  double 
the    amount   which   may   go  into  the 

hands  of  such  sheriff  or  officer. ' '  The  sec- 
ond section  need  not  be  set  out.  The  third 
enacts,  that  **in  the  event  that  any  such 
sheriff  or  other  officer  shall  fail  or  neglect 
to  execute  the  bond  provided  for  in  the  first 
or  second  section,  within  thirty  days  from 
the  passage  of  this  act,  it  shall  be  the  duty 
of  such  sheriff  or  other  officer,  or  of  the 
commissioners  of  the  revenue,  in  case  the 
books  aforesaid  shall  not  have  been  so  de- 
livered, to  deliver  the  same  to  the  treasurers 
of  their  counties,  cities  or  towns,  after  they 
shall  have  executed  a  new  bond,  in  such 
penalty  and  with  such  security  as  the  judge 
of  the  county  or  corporation  may  deem 
sufficient :  provided,  that  such  penalty  shall 
not  be  less  than  double  the  amount  which 
may  go  into  the  hands  of  such  treasurer, 
who  shall  then  proceed  to  collect  and  account 
for  the  same  in  the  manner,  prescribed  by 
the  act  approved  July  llth,  1870,  entitled 
an  act  prescribing  the  duties  and  compen- 
sation of  county  officers.'*  The  fourth  sec- 
tion declares  that  ^^thisact  shall  be  in  force 
from  its  passage." 

The  act  referred  to  in  the  one  last  men- 
tioned, which  is  supplemental  thereto,  is 
the  act  approved  April  23,  1870,  entitled 
**an  act  in  relation  to  the  collection  of 
state,  county  and  town  taxes  and  officers* 
fees'*— Acts  of  Assembly,  1869-*70,  p.  71, 
chap.  65.  Its  iirst  section  enacts,  that  it 
shall  be  lawful  for  the  sheriffs,  and  ser- 
geants, charged  with  the  collection  of  the 
public  revenue  in  their  respective  counties, 
cities  and  towns,  who  were  in  office  on  the 
26th  day  of  January  1870,  to  continue  to 
collect  the  same,  and  to  levy  and  distrain 
for  the  same,  as  authorized  by  law,  and 
also  for  county,  city  and  town  levies  and 
officers'  fees :  provided,  however,  that  where 
said  officer  has  not  given  the  bond  required 
by  the  first  section   of   the  act  passed 

729  *March  5th,  1870,    he  shall  not  be  au- 
thorized   to  collect,    levy   or  distrain 

under  this  act  until  he  shall  have  executed 
bond  before  the  County  court  in  such  sum, 
not  less  than  $20,000,  as  the  judge  thereof 
may  require,  with  security  deemed  good  by 
the  court,  payable  to  the  commonwealth, 
and  conditioned  faithfully  to  account  for 
and  pay  over  all  moneys  which  .may  have 
been  or  may  be  collected  by  him.  The  sec- 
ond section  enacts  that  ''where  any  sheriff 
or  sergeant  shall  fail   to  give   the  bond  re- 


quired by  the  preceding  section,  or  b3'  the 
first  section  of  the  act  of  March  5th,  1870, 
it  shall  be  lawful  for  him  to  deliver  his 
uncollected  tax  tickets  for  state  revenue, 
and  for  county,  city  and  town  levies,  to  his 
successor  in  office,'*  &c. 

The  act  of  March  5th,  1870,  above  referred 
to,  is  commonly  called  the  enabling  act ; 
and  it  is  entitled,  "an  act  to  enable  officers 
now  holding  offices  in  Virginia,  by  military 
appointment  or  otherwise,  to  hold  over 
until  their  successors  are  elected  or  ap- 
pointed and  have  duly  qualified ;  to  ratify 
and  confirm  the  official  acts  of  all  such 
officers,  and  to  provide  for  filling  vacancies 
in  the  offices  of  justices  and  constables." 
Acts  of  Assembly  1869-'70,  p.  16,  chap.  18. 
It  contains  a  preamble  and  thirteen  sections. 
The  first  section  enacts,  ''that  all  such 
officers  who  are  eligible  to  office  under  the 
existing  constitution  and  laws  of  Virginia, 
and  who  qualified  on  or  before  the  26th  day 
of  January  1870,  and  none  others,  be  and 
they  are  hereby  recognized  as  legal  officers 
of  this  commonwealth,  and  authorized  to 
continue  to  hold  their  said  offices,  and  to 
exercise  the  rip^hts  and  ^wers,  perform  the 
duties,  and  enjoy  the  privileges  and  emolu- 
ments appertaining  to  the  same,  as  far  as 
they  may  lawfully  do  so  under  the  present 
constitution  and  laws  of  this  state,  and  un- 
til their  successors  are  appointed  or 
730  *elected  and  have  duly  qualified :  pro- 
vided that  all  officers,  of  whom  bonds 
are  now  required  by  law  for  the  proper  dis- 
charge of  their  respective  duties,  shall  give 
or  renew  their  bonds  with  good  security,  in 
the  penalty  now  provided  b5''  law,  within 
thirty  days  after  the  passage  of  this  act," 
&c.  "If  any  of  the  officers  mentioned  in 
this  section  shall  fail  to  give  the  requisite 
bond  within  the  periods  herein  fixed,  their 
said  offices  shall  thereupon  become  vacant.  * ' 
The  fourth  section,  after  making  a  provi- 
sion in  regard  to  clerks  of  courts,  enacts 
that  "the  offices  of  attorneys  for  the  com- 
monwealth and  of  sheriffs  shall  be  vacant 
at  the  first  term  of  the  county  courts  here- 
after held  by  judges  elected  under  the  pres- 
ent constitution  in  their  respective  counties ; 
and  such  last  named  judges  shall,  at  the 
said  first  term  of  their  respective  courts, 
appoint  attorneys  for  the  commonwealth 
and  sheriffs  for  their  respective  counties, 
to  continue  in  office  until  their  successors 
shall  be  regularly  elected  and  qualified 
under  the  present  constitution.  The  sheriffs 
and  clerks  appointed  under  this  section  of 
the  act,  shall  not  enter  upon  the  discharge 
of  their  respective  duties  until  they  shall 
have  given  bonds  according  to  law,  and  if 
any  of  the  officers  mentioned  in  this  section 
shall  fail  to  give  the  requisite  bond  within 
thirty  days  after  his  appointment  his  said 
office  shall  thereupon  become  vacant,  and 
shall  be  filled  at  the  same  or  next  term  of 
the  court  during  of  after  which  such  vacancy 
may  occur,"  Ac.  It  is  unnecessary  to  state 
the  remaining  provisions  of  the  act. 

The  county  and  corporation  courts  were 
reorganized  in  pursuance  of  the  constitution 
under  acts  approved  April  2,  1870.     Acts  of 
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Assembly,  p.  35,  chap.  38,  and  p.  39,  chap. 
40. 

**An  act  to   provide    for  a    gfeneral 

731  election,"    was    approved    *May    11, 
1870.     Id.  p.  78,   chap.   76.     The  third 

section  enacts  that  **the  term  of  office  of 
all  state,  district  and  county  officers,  chosen 
at  a  general  election,  shall  commence  on 
the  first  day  of  January  next  thereafter, 
except  it  be  otherwise  provided  by  the  con- 
stitution or  by  this  act.*'  The  twelfth  sec- 
tion enacts  that  **sheriifs,  attorneys  for 
the  commonwealth,  county  treasurers  and 
superintendents  of  the  poor  shall  be  chosen 
by  the  qualified  voters  of  the  respective 
counties,  at  the  general  election  in  Novem- 
ber of  the  year  1870,  and  every  third  year 
thereafter,  and  shall  hold  their  offices  for 
the  term  of  three  years.*'  The  fifty-ninth 
section  enacts  that  **the  removal  of  any 
county,  corporation  or  township  officer,  from 
the  county,  corporation  or  township  in  which 
such  officer  was  elected  shall  vacate  his 
office;  or,  if  he  fail  to  qualify  and  give 
bond  (when  a  bond  is  required)  in  the  time 
prescribed  by  law  for  the  commencement 
of  his  term  of  office,  his  office  shall,  for 
that  cause,  be  vacant.*'  The  fifty-eighth 
section  provides  that  when  a  vacancy  occurs 
in  the  office  of  sheriff,  county  treasurer, 
Ac. ,  the  same  shall  be  filled  by  the  judge  of 
the  county  court  of  the  county  in  which 
the  vacancy  occurs. 

*'An  act  prescribing  the  duties  and  com- 
pensation of  county  officers"  was  approved 
July  11,  1870.  Id.,  p.  257,  chap.  179.  The 
first  section  enacts  that  the  duties,  &c.,  of 
sheriffs,  &c.,  ^*  shall  be  the  same  as  are 
now  or  may  hereafter  be  prescribed  by  law, 
except  that  the  sheriff  after  the  year  1870 
shall  not  collect  the  state  revenue  or  the 
county  levy,  and  except,"  &c.  The  second 
section  enacts  that  '^each  officer  mentioned 
in  ♦he  preceding  section,  and  every  other 
county  officer  elected  in  November  shall, 
on  or  before  the  first  of  January  next 
after  his  election,    qualify  by  taking 

732  *the  oath  of  office  prescribed  by  law," 
Ac.     And  the  third  section  enacts  that 

**each  officer  mentioned  in  the  first  section 
shall,  at  the  time  of  his  qualification,  enter 
into  such  bond  with  such  condition  and  in 
such  penalty  as  may  be  required  by  law, 
with  sureties  to  be  approved  by  the  court 
or  judge  before  whom  he  qualifies,"  Ac. 
Sections  from  4  to  33  inclusive,  relate  to 
the  county  treasurer ;  those  from  20  to'  33 
inclusive,  relating  to  his  duty  as  to  rev- 
enue. Section  20  enacts  that  **the  county 
treasurer  shall,  in  the  manner  hereinafter 
provided,  receive  the  state  revenue,  and 
account  for  and  pay  over  the  same  in  the 
manner  provided  by  law  for  the  payment  of 
money  into  the  treasury  of  the  state." 

The  foregoing  is  a  summary  of  the  acts 
passed  after  the  adoption  of  the  present 
constitution,  and  prior  to  the  13th  of  Feb- 
ruary 1871,  the  date  of  the  bond  on  which 
the  judgment  in  this  case  was  obtained,  and 
it  is  made  with  a  view  of  showing  the  effect 
which  those  acts  have  on  the  question  we 
are   now    considering.     Alexander  Scott,  it 


seems,  had  been  sheriff  of  the  county  of 
Caroline  prior  to  the  execution  of  the  said 
bond,  and  in  1869.  He  probably  was  so 
when  the  enabling  act  was  passed.  Whether 
he  gave  bond  under  the  first  section  of  that 
act  does  not  appear.  He  was  appointed 
such  sheriff  under  the  fourth  section  of  the 
act  by  an  order  of  court  made  on  the  11th 
of  April  1870,  and  thereupon  duly  qualified 
as  such  by  taking  the  oaths,  and  executing 
bond  with  security  as  required  by  law. 
Both  in  the  order,  and  in  the  condition  of 
the  bond,  it  is  expressed  that  he  is  to  con- 
tinue in  office  until  his  successor  shall  be 
duly  elected  and  qualified.  At  the  general 
election  of  officers  in  the  county  in  Novem- 
ber 1870,  John  H.  James  was  elected 
sheriff,  but   never   qualified.     George 

733  W.     *Marshall     was    elected     county 
treasurer,    and  qualified  accordingly. 

In  this  state  of  things,  on  the  13th  day  of 
February  1871  the  order  of  court  was  made 
appointing  Scott  collector  of  taxes  and  levies 
of  the  year  1870,  and  he  thereupon  dnlj 
qualified  as  such  by  taking  the  oaths  pre- 
scribed by  law,  and  entering  into  bond  with 
security  as  before  mentioned.  And  the 
question  we  are  now  considering  is,  whether 
that  bond  is  valid. 

It  was  evidently  entered  into,  and  taken, 
under  the  idea  (for  the  order  so  expressly 
declares)  that  a  vacancy  had  occurred  in 
the  office  of  sheriff  as  collector  of  taxes, 
levies  and  officers'  fees,  by  reason  of  the 
failure  of  Scott  to  give  the  bond  required 
b3'  the  act  of  the  general  assembly  passed  on 
the  6th  day  of  January  1871  before  referred 
to ;  and  also  under  the  idea  that  the  court 
had  the  power  to  fill  the  vacancy  by  ap- 
pointing a  collector.  Were  these  views  of 
the  court  correct? 

First,  was  there  such  a  vacancy?  Sup- 
pose that  John  H.  James,  who  was  elected 
sheriff  in  November  1870,  had  duly  qualified 
as  such ;  that  the  county  judge,  in  pursu- 
ance of  the  act  of  January  6,  1871,  had  re- 
quired the  sheriff  Scott  to  execute  a  new 
bond;  and  upon  the  failure  or  neglect  of 
Scott  to  execute  such  bond  within  thirty 
days  from  the  passage  of  the  kct,  had  re- 
quired the  county  treasurer  to  execute  a 
new  bond,  which  the  said  treasurer  also 
failed  or  neglected  to  execute,  would  not 
the  office  of  the  sheriff  Scott,  as  collector, 
then  have  become  vacant?  The  books  of 
the  commissioner  of  the  revenue  were  not 
put  into  his  hands  until  the  20th  of  Decem- 
ber 1870,  and  it  was  impossible  for  him  to 
have  collected  the  revenue  of  that  year, 
during  the  few  remaining  days  of  the  year. 
He  could  not  have  collected,  certainly 

734  he  could   not  have  distrained  *for  it, 
after  the  expiration   of  that  year,  for 

he  would  then  have  been  no  longer  sheriff. 
The  revenue  in  that  case  could  have  been 
collected,  neither  by  the  old  sheriff  nor  the 
new  sheriff,  nor  the  county  treasurer.  Not 
by  the  first  nor  the  last,  because  of  their 
failure  to  give  the  new  bond ;  nor  by  the 
second,  because  the  law  expressly  denied  to 
him  the  power  to  collect  the  state  revenue 
or  the  county  levy.     There  would  then  have 
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been  an  absolute  necessity  for  the  appoint- 
ment of  a  collector.  If  the  power  to  make 
such  an  appointment  would  not  result  from 
the  necessity  of  the  case,  could  it  not  be 
found  in  the  provision  of  the  Code  of  1860, 
page  282,  chapter  49,  section  18,  referred  to 
in  the  opinion  of  the  learned  judge  of  the 
court  below?  That  provision  is  in  these 
words:  *'In  any  case  of  vacancy,  in  the 
office  of  sheriff  or  sergeant,  by  other  causes 
than  the  death  of  such  officer,  the  court  of 
the  county  dt  corporation  in  which  such 
vacancy  shall  exist,  may  appoint  a  collector 
of  the  taxes,  levies,  militia  nnes  and  officers' 
fees,  or  any  of  them,  in  such  county  or  cor- 
poration." That  provision  was  not  con- 
tained in  the  Code  of  1849;  but  being  found 
to  be  necessary,  was  embodied  in  an  act 
passed  March  29th,  1851,  entitled  ''an  act 
concerning  commissioners  of  the  revenue 
and  for  other  purposes. ' '  Acts  of  Assembly 
1850-51,  p.  7,  chap.  6 — being  the  twentieth 
section  of  that  act.  It  was  afterwards  em- 
bodied in  the  Code  of  1860.  It  has  not  since 
been  repealed,  certainly  not  expressly ;  and 
we  think,  not  by  implication.  Suppose  the 
sheriff  Scott  had  been  required  to  give  a 
new  bond,  and  accordingly  had  given  it,  in 
pursuance  of  the  act  of  January  6,  1871, 
would  not  the  effect  of  the  act,  and  the 
requisition  and  execution  of  the  new  bond, 
have  been  to  have  made  him  collector  of 
taxes,  levies,  Ac?  The  very  object  of  that 
act  was  to  make  him  such  a  collector ; 
735  *and  not  to  make  him  sheriff  for  any 
other  purpose.  Can  it  make  any  dif- 
ference that  he  is  not  called  '^ collector,*' 
eo  nomine,  in  the  act,  although  he  is  de- 
scribed as  such  by  unmistakable  terms? 
Suppose  that,  notwithstanding  the  failure 
of  Scott  to  give  the  bond  required  of  him 
within  thirty  days  from  the  passage  of  the 
act  of  January  6,  1871,  he  had,  on  the  13th 
of  February  1871,  just  seven  days  after  the 
lapse  of  the  thirty  days,  given  bond  in 
strict  and  literal  pursuance  of  the  said  act, 
would  not  such  bond  have  been  valid?  Ac- 
cording to  the  case  of  Monteith,  sheriff  & 
als.  V.  The  Commonwealth,  15  Gratt.  172,  it 
seems  that  it  would. 

But  there  was  such  a  vacancy,  at  least  so 
far  as  related  to  the  collector  of  the  taxes, 
levies,  &c. ;  notwithstanding  John  H.  James 
•did  not  qualify  as  sheriff  under  his  election 
in  November  1870.  The  act  of  July  11, 1870, 
as  we  have  seen,  expressly  declared  'Hhat 
the  sheriff,  after  the  year  1870,  shall  not 
collect  the  state  revenue  or  the  county  levy. ' ' 
So  that  even  if  Scott  continued  to  be  sheriff 
for  all  other  purposes,  until  his  successor 
was  elected  and  qualified,  he  certainly  did 
not  as  to  the  collection  of  the  state  revenue, 
after  the  31st  of  December  1870.  So  that 
the  office  of  sheriff,  as  to  that  purpose, 
was,  to  all  intents  and  purposes,  vacant  on 
the  13th  of  February  1871,  when  Scott  was 
ap]x>inted  collector  and  executed  the  bond 
in  question. 

But  suppose  we  be  wrong  in  all  this.  Did 
it  not  devolve  on  the  court  to  determine 
-whether  there  was  or  not  a  vacancy ;  and  to 
fill  it  if  there  was?    Was  not   this  a  matter 


within  the  jurisdiction  of  the  court?  and 
the  court  having  exercised  its  jurisdiction, 
can  its  judgment  be  questioned  in  a  collat- 
eral way?  And,  especially,  we  ask,  can  it 
be  so  questioned  by  Scott,  who  voluntarily 
accepted  the  appointment  and  executed 

736  *the   bond;  or  by   his   sureties,   who 
voluntarily  assumed  their  liability  as 

such?  Are  they  not  all  estopped  by  their 
act  and  by  the  bond  from  now  raising  such 
a  question? 

We  think  that  all  these  questions  are  al- 
ready decided  by  decisions  of  this  court, 
some  or  all  of  which  were  cited  in  the  ar- 
gument: Pratt  V.  Wright  Ac,  13 Gratt.  175; 
Monteith  v.  The  Commonwealth,  15  Id.  172; 
Gibson  v.  Beckham  &c.,  16  Id.  321,  espe- 
cially the  last  two  cases.  In  Monteith 's  case, 
he  was  elected  sheriff  of  Stafford  in  May 
1854,  and  gave  bond  as  such.  In  July  1856, 
he  gave  bond  under  the  act  of  March  15th, 
1856,  extending  the  time  for  which  sheriffs 
should  hold  office  to  January  1,  1857.  Jn 
May  1856,  he  was  re-elected  sheriff  for  a 
regular  term  of  two  years,  commencing  the 
1st  of  January  1857 ;  but  he  did  not  give  his 
official  bond  under  that  election  within  sixty 
days  from  his  election,  nor  until  the  12th  of 
January  1857,  when  it  was  executed  by  him- 
self and  his  sureties.  This  bond  recited 
his  election  for  two  years  from  the  1st  of 
January  1857,  was  acknowledged  in  open 
court  and  ordered  to  be  recorded ;  and  Mon- 
teith was  permitted  by  the  court  to  qualify 
as  sheriff  and  act  as  such.  It  was  held, 
first,  that  if  Monteith  was  not  sheriff  de 
jure  he  was  sheriff  de  facto,  and  as  such 
was  bound  for  his  acts ;  secbndly,  tha't  the 
sureties  of  Monteith  on  his  last  bond  were 
estopped  t)y  the  recitals  thereof  from  saying 
Monteith  was  not  sheriff,  and  the  bond  was 
binding  upon  them;  and  thirdly,  that 
Monteith  having  professed  to  enter  upon 
his  office  and  act  under  his  last  election,  it 
could  not  be  held  that  he  continued  to  hold 
over  and  act  under  his  first  election  on  the 
ground  that  his  successor  had  not  qualified, 
so  as  to  subject  his  sureties  in  the  previous 
bonds.     Allen,  P.,  delivered  an  opin- 

737  ion  in  the  case  *which  was  concurred 
in  by  all  the  other  judges.  He  re- 
viewed the  authorities  and  came  to  conclu- 
sions which  are  strikingly  appropriate  to 
this  case ;  but  we  will  not  repeat  them. 

Gibson  v.  Beckham  &c.,  is  a  strong  au- 
thority to  show  the  conclusive  effect  of  a 
judgment  of  a  court  of  competent  jurisdic- 
tion in  the  case  until  it  is  reversed.  There 
the  court,  by  an  erroneous  judgment,  ap- 
pointed an  administrator,  c.  t.  a.,  who  ex- 
ecuted his  official  bond  with  sureties  in  the 
proper  form.  It  was  held,  first,  that  the 
bond  was  valid,  and  bound  the  administrator 
and  his  sureties  for  his  default  ;  secondly, 
that  where  a  court  has  cognizance  of  the 
subject  matter,  its  judgment,  though  it 
msLy  be  erroneous,  is  not  void ;  it  is  binding 
until  it  is  set  aside  or  reversed,  and  cannot 
be  questioned  incidentally;  acts  done  and 
bonds  taken  under  it  bind  the  obligors. 
Thirdly,  that  where  a  court  or  officer  has 
authority    or   capacity   to  take  a  bond,  and 
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makes  a  mistake  by  omitting  some  condition 
prescribed,  or  inserting  a  condition  not  au- 
thorized or  illegal ;  unless  the  statute,  by 
express  words  or  necessary  implication, 
makes  it  wholly  void,  the  bond  is  not  void; 
the  good  will  not  be  vitiated  by  the  bad ; 
and  the  bond  may  be  sued  on  so  far  as  the 
conditions  are  good,  as  a  statutory  bond; 
and  fourthly,  that  when  the  court  has  cog- 
nizance of  the  subject  matter,  or  capacity 
to  take  a  bond,  and  takes  a  bond  which  «on 
its  face  is  valid,  but  contains  a  recital  of 
facts  necessary  to  its  validity;  as  in  the 
cases  of  the  election  and  induction  into 
office  of  a  sheriff,  the  presence  of  the  jus- 
tices named  as  obligees  and  the  like,  the 
obligors  shall  be  estopped  from  deny^ing  the 
truth  of  such  recitals.  Allen,  P.,  also  de- 
livered an  opinion  in  that  case  in  which  all 
the   other  judges   concurred,    and   in 

738  which    he  reviewed   the  *authorities. 
His  views  there,    too,   are  strikingly 

appropriate  to  this  case,  but  need  not  be 
here  repeated. 

In  the  case  under  consideration,  the  bond 
recites  that  **by  reason  of  a  vacancy  in  the 
office  of  sheriff  of  the  county  as  collector  of 
taxes,  in  pursuance  of  the  act  of  the  general 
assembly  passed  February  (January)  6,  last, 
the  court  appointed  the  said  Alexander  Scott 
to  be  collector  of  the  taxes,  levies  and 
officers'  fees  for  the  present  year  in  this 
county;'*  and  the  order  of  court  made  at 
the  same  time  contains  the  same  recital  in 
eflFect.  We  must  presume,  therefore,  that 
everything  was  done  which  was  necessary 
to  beydone  under  the  act  of  January  6,  1871, 
to  create  such  a  vacancy,  and  therefore  that 
both  the  sheriff  Scott,  and  the  treasurer  of 
the  county,  failed  to  execute  a  new  bond, 
upon  being  required  to  do  so  by  the  county 
judge  in  pursuance  of  that  act.  And  the 
court  having  thereupon  adjudged  that  a  va- 
cancy existed,  and  having  filled  it  by  the 
appointment  of  Scott,  and  Scott  having 
accepted  the  appointment,  and  entered  into 
bond  with  sureties,  the  bond  is  therefore 
valid,  and  Scott  and  his  sureties  are  estopped 
from  denying  the  truth  of  the  recitals  therein 
contained. 

We  are  therefore  of  opinion  that  the  first 
assignment  of  error  is  not  well  founded,  and 
will  now  proceed  to  consider  the  other, 
which  is, 

Secondly,  that  if  the  bond  is  valid  the 
condition  of  it  was  fully  performed. 

Whether  the  condition  was  full5''  performed 
or  not  depends  upon  the  right  of  the  plain- 
tiffs in  error  to  two  additional  credits 
claimed  by  them,  one  for  $2,915,  and  the 
other  for  $380.  If  they  be  proper  credits, 
then  the  whole  amount  of  taxes  with  which 
the  sureties  were  chargeable  under  the  said 
bond  has  been  fully  paid.  The  plain- 
tiffs in  error,  in   their   petition   for  a 

739  *writ  of  error,  say  the  ^^defalcation  for 
which  this  judgment  was  entered  was 

produced  by  the  misapplication  of  the  sum 
of  S2,915,  collected  by  Scott  of  the  revenue 
of  1870,  prior  to  the  13th  day  of  February 
1871,  and  applied  by  him  to  the  payment  of 
the  taxes  of  1869,  for  which  he  was  then  in  | 


arrear."  *'This  sum  thus  collected  was 
paid  by  Scott  to  the  auditor  in  January  1871. 
and  as  it  was  collected  and  paid  to  the  au- 
ditor by  Scott  prior  to  the  execution  of  the 
collector's  bond,  your  petitioners,  who  are 
the  sureties  in  said  bond,  are  in  no  manner 
liable  for  it."  **The  defalcation  was  fur- 
ther increased  by  the  sum  of  $380,"  which 
they  say  was  also  derived  from  the  collection 
of  the  revenue  under  the  said  bond,  but  was 
improperly  applied  to  the  payment  of  the 
license  taxes  of  1870,  in  respect  to  which 
said  Scott  was  in  arrear,  but  which  was  not 
covered  by  the  condition  of  the  bond.  The 
facts  on  which  this  claim  to  these  two  ad- 
ditional credits  is  founded  seem  to  be  fully 
sustained  by  the  evidence  certified  in  the 
record ;  and  the  question  is,  are  the  plain- 
tiffs in  error  entitled  to  these  credits? 

Scott  was  charged  by  the  auditor  with  the 
whole  amount  of  the  taxes  of  Caroline 
county  for  the  year  1870,  and  he  was  credited 
with  such  payments  as  were  made  on  that 
account,  for  which  as  made  receipts  were 
given  from  time  to  time,  specifying  on 
what  account  the  payments  were  made.  He 
was  also  credited  with  the  amount  of  his 
commissions  and  his  delinquent  list,  leav- 
ing a  balance  of  $3,318.31,  claimed  by  the 
auditor  to  be  due  on  account  of  the  revenue 
of  1870,  for  which,  besides  interest,  dam- 
ages and  costs,  he  claimed  and  obtained 
judgment  in  behalf  of  the  state  against  the 
collector   and    his   securities.      Did    he   do 

wrong  in  applying  the  two   payments 
740      of  $2,915  and  *$380   to  prior  debts  due 

by  Scott  as   aforesaid,    for  which  the 
said  securities  were  not  liable? 

Scott  owed  two  debts  to  the  commonwealth, 
for  which   different    sets    of    sureties   were 
liable.     He   made   payments   to  the  auditor 
on  account  of  these  different  debts  at  differ- 
ent times,  which  payments  were  applied  by 
the  auditor  according  to  the  direction  of  the 
debtor.     This    was  perfectly  proper,  if  the 
auditor  acted  fairly.     And  it  is  not  pretended 
that  he  did  not.     Certainly  there  is  no  evi- 
dence in  the  i^ecord  tending  to  prove  that  he 
did  not.     If  he  had  known   that   money  ap- 
plied by  Scott  to  the   payment  of  a  debt  for 
which  his  sureties  as  collector  were  not  lia- 
ble, was  derived  from  the  collection  of  rev- 
enue  collected  by   him  mnder  the  bond  in 
which  they  were  sureties,   they  might  have 
had  just  ground  of  complaint.     But  he  had 
no  such  knowledge,  and   the  money  had  no 
ear  mark.     The  law   is   well  settled,  that  a 
man  owing  two  debts  to  the   same  creditor, 
and  making  a  payment  to  the  creditor,  may 
apply  it  to  either  of  the  debts,  as  he  pleases. 
If  the  debtor  fail  to  make   the   application, 
the  creditor  can  make  it,  as  he  pleases;  and 
if  both  fail   to   make   it,  the  law  will  make 
it,  according  to   the   circumstances   of  the 
case.     And  in   the  absence     of    any   other 
controlling  circumstances,  the  payment  will 
be  applied  first  to   the   older  debt.     In  this 
case  the  application   was  made   by  the  con- 
current  act  both   of   the   principal  debtor, 
who  made  the  payment,  and  of  the  creditor. 
The  balance  remaining,  after  applying  the 
credits    which    were   properly  applicable  to 
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the  discharge  of  the  revenue  of  1870,  was  a 
debt  for  which  the  sureties  of  the  collector 
were  chargeable,  although  a  portion  of  the 
revenue  of  1870  was  collected  prior  to  the 
execution  of  the  collector's  bond.  The  pay- 
ments made  by  Scott  on  account  of  the 

741  revenue  *of  1870,  were,  at  least  with- 
out any  direction  of  Scott  to  the  con- 
trary (and  there  was  none),  properly 
applicable  to  the  payment  of  what  he  had 
collected,  in  the  order  in  which  it  was  col- 
lected, on  the  principle  before  stated.  Thus 
leaving  due  that  portion  of  the  revenue  for 
which  the  sureties  of  the  collector  were 
clearly  liable.  Therefore  the  case  of  Farrar 
&  Brown  v.  The  United  States,  5  Peters.  R. 
388,  relied  on  by  the  learned  counsel  of  the 
plaintiffs  in  error,  does  not  apply  to  the 
case.  It  might  have  applied  if  no  payment 
had  been  made  by  Scott  on  account  of  the 
revenue  of  1870,  or  not  enough  to  discharge 
the  amount  which  had  been  collected  prior 
to  the  execution  of  the  collector's  bond.  In 
this  case  the  sureties  might  well  have  said, 
according  to  the  case  in  5  Peters,  that  they 
were  not  bound  for  money  collected  by  their 
principal  before  they  became  liable  as  sure- 
ties. But  here  that  portion  of  the  revenue 
has  been  long  since  paid  by  Scott,  and  is 
not  now  sought  to  be  enforced  against  his 
sureties. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  judgment,  and  that  it  ought 
to  be  affirmed. 

BOUL/DIN,  J.,  concurred  entirely  in  the 
last  proposition  discussed  by  Moncure,  P., 
but  he  had  great  doubt  on  the  first'point. 
He  was,  however,  disposed  to  yield  to  the 
united  opinion  of  the  judges;  but  on  an- 
other ground;  on  the  principle  on  which 
Corprew  v.  Boyle  was  decided. 

Judgment  affirmed. 

After  the  judgment  of  this  court  had  been 

rendered  the  appellees   presented  a  petition 

for  a  rehearing    of   the   case  upon  the  last 

point  discussed  by  the  judge,  on  the  ground 

that  the  principle  as  to  the  application 

742  *of     payments     between     individual 
creditors  and  debtors  does  not  apply 

as  between  the  state  and  her  debtors. 

MONCURE,  P.  After  the  opinion  was 
delivered,  and  judgment  entered  by  this 
court  in  this  case,  the  learned  counsel  of 
the  plaintiffs  in  error  presented  a  petition 
for  a  rehearing  of  one  of  the  points  decided 
in  the  case,  to  wit:  that  the  said  plaintiffs 
are  not  entitled  to  the  two  additional  credits 
claimed  by  them,  one  for  $2,915,  and  the 
other  for  $JU80.  We  have  carefully  considered 
the  grounds  relied  on  in  the  petition,  and 
the  cases  referred  to  therein,  and  come  to 
the  following  conclusions  concerning  the 
same. 

The  petitioners  contend  **that  the  princi- 
ple on  which  the  court  placed  the  decision 
of  this  point  does  not  apply  to  the  case  of  a 
receiver  of  public  moneys,  who  has  given  a 
bond  with  security  to  account  for  it ;  that 
the  officer  and  state  do  not  stand  in  the  re- 
lation of  debtor  and  creditor,    and  that  the 


sureties  in  the  bond  have  a  direct  interest 
in  the  money,  and  that  there  can  be  no  other 
application  of  the  money  than  in  accordance 
with  the  condition  of  the  bond. ' '  The  prin- 
ciple here  referred  to,  as  the  one  on  which 
the  court  placed  the  decision  of  the  point 
in  question,  is  in  relation  to  the  application 
of  payments,  and  is  thus  stated  in  the  opin- 
ion of  the  court:  **The  law  is  well  settled, 
that  a  man  owing  two  debts  to  the  same 
creditor,  and  making  a  payment  to  the  cred- 
itor, may  apply  it  to  either  of  the  debts,  as 
he  pleases.  If  the  debtor  fail  to  make  the 
application,  the  creditor  can  make  it  as  he 
pleases.  And  if  both  fail  to  make  it,  the 
law  will  make  it,  according  to  the  circum- 
stances of  the  case ;  and,  in  the  absence  of 
any  other  controlling  circumstances,  the 
payment  will  be  applied  first  to  the  older 
debt." 

743  *The    petitioners    seem    to  suppose 
that  where  a  receiver  of  public  money, 

appointed  for  successive  periods,  gives 
bonds  with  different  sets  of  sureties,  to  ac- 
count for  his  collections  during  those  periods 
'respectively,  all  his  payments  on  account 
of  such  money  are  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  have  been 
made  with  money  collected  on  account  of 
the  bond  in  operation  at  the  time  of  such 
payments  respectively,  and  must  accordingl3- 
be  applied  to  the  credit  of  such  bond  until 
it  is  discharged,  before  they  are  applied  to 
the  credit  of  any  of  the  other  bonds.  And 
some  of  the  cases  to  which  they  refer  seem 
to  tend  to  sustain  that  view.  But  we  think 
it  will  be  found,  on  a  critical  examination 
of  those  cases,  that  the  points  really  decided 
in  them  do  not  in  fact  sustain  that  view. 
And,  if  they  do,  we  are  of  opinion  that  they 
are  in  conflict  with  a  well  settled  principle, 
and  are  founded  on  a  misapprehension  of 
that  principle. 

The  cases  referred  to,  which  seem  to  tend 
to  sustain  that  view  are.  United  States  v. 
January  &  Patterson,  7  Cranch  572,  decided 
in  1813;  Postmaster  General  v.  Norvell, 
Gilpin  106,  decided  in  1829;  and  Myers  v. 
The  United  States,  1  McLean  495,  decided 
in  1839.  The  first  was  a  decision  of  the 
Supreme  court  of  the  United  States.  The 
latter  two  were  decisions,  one  of  a  circuit 
and  the  other  of  a  district  court  of  the 
United  States.  The  latter  two  were  ex- 
pressly founded  on  the  first  named  case,  as 
no  doubt  are  all  the  opinions  since  expressed 
by  courts  or  judges  to  the  same  effect.  If 
the  foundation  falls,  the  superstructure, 
ramified  as  it  may  be,  must  also  fall  with 
it. 

Fortunately,  it  does   not  remain  for  us  to 

show  what  was  really   decided   by  the  case 

in  7  Cranch  572 ;  and  that  it  certainly  does 

not  go  to  the  extent  which  is  claimed  for  it 

by    the    petitioners.     That    work  has 

744  *already  been  done  by  a  master  work- 
man, no  other  than  Mr.  Justice  Story, 

in  two  cases  decided  by  him:  Postmaster 
General  v.  Furber  Ac,  4  Mason's  R.  333, 
decided  in  1827 ;  and  United  States  v.  Ward- 
well  Ac,  5  Id.  82,  decided  in  1828.  In  the 
former  it   was   held,    according   to   the   re- 
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porter's  marg^inal  abstract  of  the  case,  that 
*** where  there  are  items  of  debt  and  credit 
in  a  running-  account,  between  the  post- 
master general  and  the  deputy  postmasters, 
in  the  absence  of  any  specific  appropriation 
by  either  party,  the  credits  are  to  be  applied 
to  the  discharge  of  the  debts  antecedently 
due,  in  the  order  of  the  account.*'  Two 
bonds  had  been  successively  given  by  the 
same  postmaster  with  different  sets  of  sure- 
ties, and  actions  of  debt  were  brought  upon 
them.  Sundry  payments  had  been  made  to 
the  general  postoffice  on  account,  which,  if 
applied  to  the  purpose  would  extinguish  the 
balance  due  at  the  time  of  giving  the  second 
bond.  The  real  contest  therefore  was  be- 
tween the  sureties  to  the  first  and  second 
bond;  and  the  only  question  made  by  them 
and  presented  for  the  consideration  of  the 
court  was,  whether  the  payments  so  made 
generally  on  account,  after  the  giving  of 
the  second  bond,  should  be  applied  to  extin- 
guish the  prior  balance,  or  were  to  be  ap- 
plied indischarge  of  the  balance  of  postages 
received  since  the  second  bond  was  given.. 
Story,  J. ,  said :  *  *The  sums  paid  by  the  prin- 
cipstl  since  the  second  bond  was  given,  hav- 
ing been  paid  upon  account  generally,  are 
to  be  applied  to  extinguish  the  balance  an- 
tecedently due.  Such,  I  understand,  to  be 
the  general  rule  where  there  is  a  running 
account  composed  of  successive  items  of 
debit  and  credit  on  each  side.  In  such  cases 
the  payments  are  to  be  applied  to  extinguish 
antecedent  debts  on   the  debit   side,  there 

being  no  specific  appropriation  by 
745      either  party.    *It  is  the  first  item  on 

the  debit  side  of  the  account  that  is 
discharged  or  reduced  by  the  first  item  on 
the  credit  side.  This  doctrine  was  very 
deliberately  settled  by  the  master  of  the 
rolls  in  Clayton's  case,  1  Mer.  R.  604;  and 
it  appears  to  me  entir«ly  consonant  to  equity 
and  good  sense,  and  the  fair  presumptions 
of  intention  as  to  appropriation,  deducible 
from  the  nature  of  such  transactions.  The 
case  of  the  United  States  v.  January  & 
Patterson,  7CranchS72,  does  not,  according 
to  my  apprehension  of  it,  inculcate  a  differ- 
ent doctrine.  It  is,  indeed,  somewhat  diffi- 
cult, from  the  facts  of  the  case  as  reported, 
to  give  a  very  definite  interpretation  of  the 
opinion  of  the  court.  I  confess  myself  never 
to  have  supposed  that  it  meant  to  go  fur- 
ther than  to  reverse  the  erroneous  opinions 
of  the  court  below  upon  the  points  ruled  by 
it."  **It  appears  to  me  that  if,  in  the  ab- 
sence of  any  other  distinct  appropriation, 
the  rule  be,  as  I  suppose  it  to  be,  there  can 
be  no  difference  whether  the  case  respects 
a  principal  or  a  surety.  The  rule  supposes 
that  payments  generally  made  are  to  be  ap- 
plied to  extinguish  or  reduce  antecedent 
debits,  according  to  the  order  of  time,  and 
when  extinguished  or  reduced  as  to  the 
principal  they  are  necessarily  so  as  to  all 
other  persons. ' ' 

Now  if  Judge  Story,  in  that  case,  correctly 
expounded  the  law,  there  can  be  no  doubt 
about  the  correctness  of  our  decision  in  this 

case. 
In  the  other  case  decided  by  him  and  cited 


supra,  the  same  principle,  in  its  application 
to  a  similar  case,  was  reaffirmed.  There 
the  contest  was  between  different  and  suc- 
cessive set^  of  sureties  of  the  same  receiver 
of  public  money,  in  reg-ard  to  the  proper 
application  of  payments  made  by  the  re- 
ceiver on  general  account.  **It  is,"  said 
Judge  Story,  '^the  common  case  of  a 

746  *running   account,    where    there    arc 
various   debits   and   credits    on   each 

side,  and  the  question  is,  in  such  a    posture 
of  things,  where  there  has  been  no  specific 
application  made  of  any  payments  by  either 
party  to  any  specific   items,    how   the    pay- 
ments thus  passed  into  general  account  are 
to  be  deemed,  in  point  of  law,  to  have  been 
applied.     My  opinion   is,    that  they   are  to 
be  considered  as  applied  in  discharg-e  of  the 
items  antecedently  due,  in  the  order  of  time 
in  which  they  stand  in  the  account. ' '     *  *The 
case   of   U.    S.    v.    January  A  Patterson,  7 
Cranch  572,  has  been   supposed  to  justify  a 
different  doctrine.     It  appears  to   me  that 
such  is  not  the  true  explanation  of  the  case. 
It  turned  wholly  upon   its  own  particular 
circumstances,    and   the  charge  of  the  Cir- 
cuit  court,    which,    with  reference    to   the 
facts,  the  Supreme  court  thought  erroneous. 
The  questions  then  were    (1),    whether  the 
supervisor  had  any  right  to  make  a  special 
application  of  any  prior  payments,  made  on 
general  account;  and  if  he   had,    then  (2), 
whether  the    promise  of  the  supervisor  to 
make  a  particular  application   of  the  pay- 
ments, after  they  had  been  passed  into  gen- 
eral apcount,  was,  per  se,  an  application  of 
such    payments,    unless    followed  by    some 
positive  act  of  appropriation.     The  Supreme 
court  decided  both   points   against   the  de- 
fendant, and  overruled  the  contrary  decision 
of  the  Circuit  court.     The  case  of  the  United 
States  V.  Nicholl,  12  Wheat.  R.  505,  in  which 
the  United  States  v.  January   A  Patterson, 
is  recognized,  turned  upon  entirely  distinct 
considerations.     There   the   United    States 
were   supposed  to  have   a  right,    like  any 
other  creditor,  to  apply  payments  made  bj 
the  debtor  to  any  account,  where  the  debtor 
himself  had  made   no  application.     I  have 
had  occasion  to  consider   this   point  in  the 
case  of  the  Postmaster  General   v.  Furber, 
and    to    the    opinion    there    g'iven    I 

747  *deliberately  adhere.  * '    To  the  opinion 
of  the  court  in   the  case  reported  in  5 

Mason  82,  pp.  87-94,  Judge  Story  has  ap- 
pended a  long  note  fully  explaining  the  case 
reported  in  7  Cranch  572,  the  statement  of 
which,  as  to  the  facts  apparent  on  the  rec- 
ord, is,  he  says,  inaccurately  given  in  that 
report. 

In  the  case  of  Boody  Ac.  v.  The  United 
States,  1  Woodbury  A  Minot's  R.  150,  decided 
in  1846,  which  was  the  case  of  a  postmaster 
who  had  given  three  successive  bonds  with 
the  same  sureties,  on  which  bonds  an  action 
of  debt  was  brought,  and  the  question  was, 
in  reg'ard  to  the  proper  application  of  pay- 
ments made  by  him  on  general  account ; 
the  materiality  of  the  question  arising  from 
the  fact  that  the  act  of  limitation  would  bar 
any  claim  under  the  first  bond ;  it  was  held 
that  payment  is  to  be  applied   to   the  oldest 
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debt,  if  the  debtor  give  no  directions ;  and 
it  must  be  proved  that  the  payment  came 
from  receipts  accruing-  under  a  second  bond, 
if  that  is  relied  on  against  the  propriety  of 
applying  it  to  any  balance  still  due  under 
a  prior  bond.  In  that  case,  as  in  the  cases 
decided  by  Judge  Story,  cited  supra,  the 
United  States  were  held  to  be  a  creditor  in 
such  case  within  the  meaning  of  the  gen- 
eral principle  in  regard  to  the  application 
of  payments. 

It  may  be  proper  here  to  refer  to  1  Amer- 
ican Leading  Cases,  marg.  26&-295;  report- 
ing, The  Mayor  &c.  of  Alexandria  v.  Patten 
Ac,  4Cranch317;  Field  &c.  v.  Holland  Ac, 
6  Id.  8,  with  the  notes  of  Hare  &  Wallace 
thereto  appended,  as  containing  a  reference 
to  most  of  the  cases  on  the  subject  of  the 
application  of  payments.  Those  learned 
annotators,  on  p.  292,  note  4,  refer  to  the 
case  of  U.  S.  v.  January  &  Patterson,  7 
Cranch  572,  and  other  cases,  and  seem  to 
think  that  they  establish  or  recognise 

748  an  exception  to  the  general  *rule ;  and 
perhaps   to  the  extent  contended  for 

by  the  learned  counsel  of  the  petitioners. 

Upon  the  whole,  however,  we  are  decid- 
edly of  opinion  that  the  rule  is  correctly 
laid  down  by  Mr.  Justice  Story  in  the  cases 
decided  by  him  and  before  referred  to,  and 
that  it  applies  as  well  to  the  government 
as  any  other  creditor.  It  is  very  important 
to  the  interest  of  the  government  that  the 
fact  should  be  so,  and  it  is  just  we  think  to 
public  officers  and  their  sureties.  We  think 
that  the  uniform  practice  in  this  state  has 
conformed  to  that  construction  of  the  law. 
It  has  been  very  common  for  the  same  person 
charged  with  the  duty  of  collecting  taxes 
and  other  money  to  be  reappointed  to  office, 
and  to  give  new  bonds  with  different  sets 
of  sureties.  In  such  cases,  we  believe  the 
auditor  of  public  accounts  has  been  always 
in  the  habit  of  applying  any  money  paid 
him  on  the  public  account  according  to  the 
direction  of  the  person  paying  it,  and  in 
the  absence  of  any  such  direction,  and  of 
any  information  as  to  the  propriety  of  a 
different  application,  we  believe  that  official 
has  been  always  in  the  habit  of  applying 
a  general  payment  on  account,  first  to  the 
discharge  of  the  older  portion  of  the  account 
standing  on  his  books  against  the  person 
making  the  payment.  It  would  certainly 
be  productive  of  very  great  inconvenience, 
if  not  loss,  to  the  public,  or  at  least  to  the 
auditor,  if  it  were  necessary  for  him  to  as- 
certain at  his  peril,  or  at  the  peril  of  the  pub- 
lic, that  every  application  made  by  him,  of 
every  payment  made  to  him  on  the  public 
account,  was  such  an  application  of  such  a 
payment  as  was  proper  to  be  made,  in  view 
of  the  source  from  which  the  money  was 
derived,  and  in  view  of  the  conflicting  in- 
terests of  sureties.  The  auditor  must,  of 
course,  act  in  good  faith.  He  cannot  legally 
apply    to    the    benefit    of    A    money 

749  *which  he  knows  ought  to  be  applied 
to  the  benefit  of  B.  If  a  sheriff  re- 
ceive money  for  which  his  surety  B  is  liable, 
he  ought  to  apply  it  to  the  discharge  of  such 
liability,  and  not  to  the  discharge  of  a  lia- 


bility of  A  on  his  account.  Such  a  misap- 
plication would  be  a  fraud  on  the  rights  of 
B ;  and  if  the  auditor  received  the  money, 
with  knowledge  of  the  fraud,  he  would  be  a 
parti ceps  criminis.  But  if  the  auditor  have 
no  such  knowledge  he  can  incur  no  such 
liability,  and  the  application  of  the  payment 
thus  made  by  him  in  good  faith  is  legal  and 
valid,  even  though  the  money  so  paid  ought 
to  have  been  differently  applied  by  the 
sheriff.  It  is  the  duty  of  the  auditor  to  col- 
lect every  debt  due  to  the  public  by  the 
sheriff.  If  the  latter  offer  to  pay  such  a 
debt  to  the  former,  and  the  former  does  not 
know,  and  has  no  reason  to  believe  that  the 
money  with  which  such  payment  is  offered 
to  be  made  is  money  which  the  sheriff  has 
no  right  so  to  apply,  it  is  the  duty  of  the 
auditor  to  receive  the  money.  It  does  not 
follow  that  the  sheriff  who  is  indebted  to 
the  commonwealth,  on  account  of  two  suc- 
cessive bonds,  can  legally  be  in  possession 
of  and  entitled  to  no  money,  which  he  did 
not  receive  under  his  last  bond.  He  may 
have  ample  private  resources.  There  may 
be  money  due  to  him  under  his  old  bond, 
on  account  of  which  he  may  have  made  col- 
lections after  giving  the  new  bond,  as,  in- 
deed, is  very  often  the  case.  Suppose  a 
private  creditor  of  a  sheriff  bona  fide  receive 
of  the  latter  in  payment  of  the  debt  money 
derived  by  the  latter  from  the  collection  of 
taxes,  not  knowing  that  the  money  was  so 
derived,  would  not  the  act  be  legal  and 
valid  on  the  part  of  the  creditor?  Why  is 
not  the  effect  the  same  when  the  creditor  is 
the  commonwealth?  Is  there  any  reason 
applying  to  the  former  which  does  not 
apply  to  the  latter  case?  Is  there  not 
750  *a  special  reason  why  the  common- 
wealth and  her  auditor  of  public  ac- 
counts should  not  be  embarrassed  with  per- 
plexing enquiries  in  regard  to  relative  and 
conflicting  rights  of  different  sets  of  sureties 
of  the  same  public  debtor  who  may  offer  to 
make  a  payment  on  account  of  the  debt? 
Does  justice  to  the  sureties  require  that  they 
should  be  thus  taken  care  of  at  the  expense 
of  so  much  public  inconvenience?  They 
voluntarily  became  sureties,  knowing  the 
nature  of  their  undertaking.  They  trusted 
their  principal,  and  enabled  him  to  get  the 
public  money  in  his  hands.  Why  cannot 
they  watch  over  him,  and  take  care  that  he 
applies  it  properly?  Certainly  their  princi- 
pal, in  whom  they  trusted,  and  whom  they 
accredited,  has  it  in  his  power  to  protect 
them  at  least  against  a  misapplication  of 
any  payment  he  may  make  of  money  col- 
lected by  him,  for  he  may  direct  and  control 
the  application  at  the  time  of  the  payment. 
We  think  the  following  may  be  laid  down 
as  general  rules  of  law,  deducible  from  all 
the  cases  on  this  subject,  viz :  A  payment  by 
a  debtor  who  owes  several  debts  to  a  cred- 
itor, is  to  be  applied  to  one  or  the  other  of 
the  debts ;  flrst,  as  the  debtor  may  direct  at 
or  before  the  time  of  making  such  payment ; 
and  such  direction  may  be  given  expressly 
or  by  implication.  Secondly,  if  the  debtor 
give  no  such  direction  then  the  creditor 
may  make  the  application,  according  to  his 
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pleasure ;  and  he  may  make  it,  either  at  the 
time  of  such  payment,  or  afterwards,  before 
the  commencement  of  any  controversy  on 
the  subject ;  though  after  he  has  once  made 
the  application,  he  cannot  change  it  to  an- 
other without  the  consent  of  all  other  per- 
sons concerned.  Such  application  by  a 
creditor  may  also  be  made  either  expressly 
or  by  implication.  If  he  enter  the  debits 
and    credits   in  a  general   account,  as 

751  they  *occur,    this   will  be  considered, 
in  the  absence  of  any  evidence  to  the 

contrary,  as  a  general  application  of  the 
credits  to  the  debits  in  the  order  of  time  in 
which  the  latter  occur;  thus  paying  first 
the  antecedent  debts.  Thirdly,  if  neither 
the  debtor  nor  the  creditor  make  the  appli- 
cation, then  the  law  will  make  it,  according 
to  the  circumstances  of  each  particular  case ; 
and  if  there  be  no  other  controlling  circum- 
stance, the  application  will  be  made  accord- 
ing to  the  order  of  time,  paying  first  the 
oldest  debt.  But  if  the  debts  be  due  by  a 
collector  or  other  receiver  of  money  under 
bonds  with  different  sets  of  sureties,  then 
the  law  will  so  apply  the  payments,  if  pos- 
sible, as  that  the  money  collected  under  one 
bond  shall  be  applied  to  the  relief  of  the 
sureties  in  that  bond  respectively.  And  the 
creditor  in  such  a  case,  if  he  be  informed 
as  to  the  source  from  which  the  money  with 
which  a  payment  may  have  been  made  was 
derived,  cannot  apply  it  otherwise,  even 
with  the  consent  or  by  the  direction  of  the 
principal  debtor.  Most  of  these  rules  were 
laid  down  to  the  same  effect  by  Judge 
Christian,  in  delivering  the  opinion  of  the 
court  in  Howard  &c.  v.  McCall  &c.,  21  Gratt. 
205,  209. 

Such  being,  in  our  view,  the  principles 
of  law  in  regard  to  the  application  of  pay- 
ments, we  think  it  is  easy  to  apply  them  to 
this  case.  In  regard  to  the  sum  of  $2,915, 
paid  and  applied  by  Scott's  directions  upon 
his  indebtedness  for  the  taxes  of  1869,  it  is 
certified  in  the  record  that  the  nioney  with 
which  this  payment  was  made,  was  derived 
by  Scott  from  collections  made  by  him  in 
January  1871,  on  account  of  the  revenue  of 
1870,  before  he  had  given  the  bond  of  the 
13th  of  February  1871 ;  and  we  must  there- 
fore take  the  fact  to  be  so.  But  it  is  not 
certified  in  the  record,  and  does  not  appear, 
that  the  auditor  knew  that  the  money 

752  *so  paid  to  him  was  so  derived;  and 
we  must  therefore  take  the  fact  to  be 

that  he  had  no  such  knowledge  or  informa- 
tion. What,  then,  was  he  to  do  when  this 
money  was  tendered  to  him  in  payment  of 
this  debt  to  the  commonwealth?  Plainly  it 
was  his  dut3'  to  receive  and  apply  it  accord- 
ingly. But,  according  to  the  argument  of 
the  learned  counsel,  the  sureties  in  the  bond 
of  the  13th  of  February  1871  were  not  liable 
for  money  collected  in  the  preceding  Janu- 
ary, at  least  if  it  did  not  remain  in  the 
hands  of  the  collector  when  the  bond  was 
executed ;  and  therefore  they  could  not  have 
been  injured  by  a  previous  misapplication 
of  that  money.  In  no  view,  therefore,  was 
any  injury  done  to  them  by  the  auditor  in 
receiving   and    applying   that  money  as  he 


did.  The  same  principle  applies  to  the  S380 
charged  to  have  been  * 'illegally  applied  by 
the  auditor  to  cover  the  arrearages  of  Scott 
on  a  prior  account.*'  He  was  wholly  unin- 
formed of  the  source  from  which  that  money 
was  derived,  whatever  the  source  may  have 
been.  Thus  far,  certainly,  nothing  was 
done  by  the  auditor  of  which  the  petitioners 
can  rightfully  complain. 

But  it  is  contended  that  all  the  payments 
made  by  Scott  on  account  of  the  revenue  of 
1870,  after  the  execution  of  the  bond  of  the 
13th  of  February  1871,  ought  to  have  been 
applied,  first  to  the  payment  of  that  part  of 
the  revenue  of  1870  which  was  collected 
after  that  day,  and  not  to  that  part  which 
was  collected  before  that  day ;  and  that  if 
such  application  had  been  accordingly  made, 
nothing  would  be  due  upon  the  said  bond. 
Now  let  us  see  how  that  matter  is. 

When  Scott  made  the  payment  of  his  prior 
arrearages   as   aforesaid,    he  did  not  have 
himself  charged  on  the  books  of  the  auditor 
with  the  same  or  any  amount  on  account  of 
collections  of  the  revenue   of   1870,  or 
753      *make  any  report,  or  give  any  infor- 
mation,   to   the   auditor,  of  any  such 
collections.     The  only   charge   against  him 
on  the  said  books,  on   account   of   the   said 
revenue,  was  of   the   whole   amount   which 
was   made   on   receiving   the   books  of  the 
commissioner  of  the  county.     And  against 
that   charge   he  was   credited   by   the  pay- 
ments   afterwards   made    by   Scott  on  that 
account,  in   the   order   in   which  they  were 
made.     For  these    payments,   as  they  were 
made,  ^receipts  were   given   by   the  auditor, 
on  account   of   the   taxes   of   1870,    without 
saying  when  they  were  collected.     The  first 
of  these  receipts  bears   date   on  the  14th  of 
April  1870,  two  months  after  the  date  of  the 
collector's   bond,    and    is    for  $2,500.     The 
other  receipts  bear  different  dates  thereafter, 
running  through  the  year  1871  into  the  year 
1872,  an<f  one  of   them   into   the  year  1873. 
All  of  them   together   amounted   to  nearly 
$16,000 ;  and   with    the   delinquent   list  and 
commission,  would   have  been  sufficient  to 
cover   the   amount    of  the    taxes    for   1870, 
after  deducting  the  amount  which  had  been 
collected  in  January  1871,  before  the  execu- 
tion of  the  bond.     The   petitioners  contend 
that   these    payments    ought   to   have  been 
applied,  and  must  be   considered  as  having 
been  applied  to  the  payment  of  that  part  of 
the  taxes  for  which  they  were  liable,  to  wit : 
the  part  collected  after  the  execution  of  the 
bond.      Whereas    the    commonwealth    con- 
tends, that  being  general   payments  on  ac- 
count of  the  taxes  of   1870,    they   should  be 
first  applied  to   the    payment  of   that   part 
which  was  first   collected,    to  wit :  the  part 
collected    in   January    1871,    that  being  the 
older  debt.     We  think  the  commonwealth  is 
right,  according  to  the  well  settled  principle 
of  law  before  stated.     Scott  might  have  di- 
rected   the     application    according    to    his 
pleasure.     But  he  gave  no  direction  on  the 
subject.     The  right   then  to  make  the 
754      ^application  devolved  on  the  auditor, 
provided  that  he  made  it  to  some  part 
of  the  taxes  of  1870,  to  which  the  payments 
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were  limited  according  to  the  terms  of  the 
receipts.  He  made  it  first  to  the  older  debt, 
according  to  the  uniform  usage  of  the  office ; 
and  if  he  did  not,  the  law,  as  we  have  seen, 
made  that  application.  The  bond  of  Scott 
as  collector  was  not  sent  to  the  auditor  until 
some  time  after  the  3d  of  March  1873. 

But  there  is  not  a  particle  of  evidence  in 
the  record  tending  to  show  from  what  source 
Scott  derived  the  money  from  which  any  of 
these  payments  were  made.  There  is  no 
presumption  of  law  or  fact  that  it  was  de- 
rived from  the  collection  of  taxes.  It  was 
not  ear-marked.  It  was  unmarked  money 
which  he  paid  to  the  auditor  on  account  of 
the  taxes  of  1870,  all  of  which  he  owed. 
We  are  not  aware  that  according  to  any  case 
which  has  been  decided  would  these  pay- 
ments be  applicable,  first  to  the  payment  of 
the  taxes  collected  after  the  execution  of 
the  bond,  unless  they  were  made  with  money 
actually  derived  from  such  taxes ;  and  we 
have  seen  there  is  not  a  particle  of  evidence 
in  the  record  tending  to  prove  that  fact. 

In  every  view  of  the  case,  therefore,  we 
are  of  opinion  that  there  is  no  error  in  the 
judgment,  and  that  the  petition  ought  to  be 
refused. 

CHRISTIAN,  STAPLES  and  BOULDIN, 
Js.,  concurred  in  opinion  of  Moncure,  P. 

ANDERSON,  J.,  concurred  in  the  result. 

Rehearing  refused. 


755      »Keny  v.  Board  of  Public  Works. 

January  Term,  1875,  Richmond. 

I.  Contracts  —  Board  of  Public  Works.— An  action 
may  be  maintained  against  the  present  board  of 
public  works  of  the  state,  upon  a  contract  made 
with  the  board  as  organized  under  the  former 
constitution  and  laws. 

a.  Same— 5ane— Actions  against— A  contractor  has 
two  claims  against  the  state,  arising-  out  of  the 
same  contract,  one  for  commission,  and  the  other 
a  percentage  on  his  actual  expenditures.  He 
brlnffs  his  suit,  and  recovers  Judgment  for  a  cer- 
tain amount  which  he  alleges  was  the  amount  of 
the  commissions.  He  brings  another  suit  for  the 
amount  of  the  percentag-e  on  his  actual  expendi- 
tures: and  the  judgment  In  the  first  case  Is  relied 
upon  by  the  defense  as  having'  decided  upon  his 
whole  claim.  Parol  evidence  is  admissible  to 
prove  that  only  the  claim  for  commissions  was 
involved  in  that  case. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  Judge  Anderson. 

Lyons  and  Parish  for  the  appellant. 
The  Attorney  General,  for  the  appellee. 

ANDERSON,  J.  This  is  an  action  of 
trespass  on  the  case  upon  account,  brought 
by  the  plaintiff  in  error  against  the  Board 
of  Public  Works.  The  alleged  ground  of 
action  may  be  succinctly  stated  as  follows: 
That  a  contract  had  been  made  by  the  firm, 
of  which  the  plaintiff  is  the  survivor,  with 
the  Board  of  Public   Works,    to  construct  a 


section  of  the  Blue  Ridge  railroad,  includ- 
ing the  tunnel  and  its  approaches.  That 
this  contract  was  afterwards  abandoned  by 
mutual  consent,  and  a  new  contract  made 
by  the  Board  with  Kelly  &  Larguey,  of 
whom  the   plaintiff   is   the   survivor, 

756  *by  which  the  Board  of  Public  Works 
agreed    to    pay    them    monthly    their 

actual  expenditure  upon  the  work,  an  ac- 
count of  which  was  to  be  kept  by  a  clerk  to 
be  appointed  by  the  Board,  who  was  to  have 
free  access  to  all  books,  papers  and  accounts 
throwing  light  upon  the  cost  of  execution, 
and  to  make  return  thereof  monthly  to  the 
Board,  and  that  upon  the  completion  of  the 
work,  to  the  satisfaction  of  the  Board,  they 
were  to  be  paid,  in  lieu  of  all  other  profits, 
^*ten  per  cent,  on  actual  expenditure,  in 
conformity  with  their  contract  of  $200,000, 
with  a  deduction  of  two  per  cent,  on  any 
excess  over  and  above  the  expenditure  of 
$200,000,  or  an  addition  of  two  per  cent,  also 
on  any  reduction  from  the  same.''  That 
Kelly  &  Larguey  had  faithfully  executed 
the  work,  and  completed  it  to  the  entire 
satisfaction  of  the  Board,  but  had  not  been 
paid  the  whole  of  their  actual  expenditure 
upon  the  work,  and  that  there  was  a  bal- 
ance of  $10,491.97,  which  had  not  been  paid, 
and  was  still  due  and  owing  them  from  the 
said  Board  of  Public  Works;  for  the  recov- 
ery of  which  this  suit  was  brought.  There 
was  a  general  demurrer  to  the  declaration, 
and  to  the  amended  declaration,  and  to  each 
count  thereof,  which  was  sustained  as  to 
some  of  the  counts,  and  overruled  as  to 
others ;  and  the  plaintifP  took  issue  upon  the 
pleas  of  non  assumpsit,  and  non  assumpsit 
within  five  years.  There  was  a  verdict  and 
judgment  for  the  defendant,  and  the  case 
comes  here  upon  a  writ  of  error.  The  ques- 
tion which  meets  us  at  the  threshold  is. 
Will  the  action  lie  against  the  Board  of 
Public  Works?  Is  it  a  body  corporate,  ca- 
pable of  suing  and  being  sued? 

By  the  act  of  assembly   of   February   5, 

1816,  i  3,    the    Board    of    Public    Works    is 

created  a  corporate  body,   to  be  styled  **the 

President    and   Directors   of   the    Board  of 

Public   Works,"    with   perpetual  suc- 

757  cession  and  ^capacity   to   sue   and  be 
sued,  to  plead  and  be  impleaded,  with 

all  the  rights  and   privileges   of   a  corpora- 
tion. 

It  is  enacted,  chap.  66,  {1*  p*  339,  of  Code 
of  1^9,  **that  the  governor,  treasurer,  two 
auditors,  and  register  of  the  land  office, 
shall  be  a  corporation  under  the  style  of 
the  Board  of  Public  Works,  and  be  vested 
with  all  the  rights  and  powers  now  vested 
in  the  president  and  directors  of  the  Board 
of  Public  Works,  or  in  any  corporation 
composed  of  officers  of  government  that  has 
been  created  for  any   work   of  internal  im- 

?rovement  of  which  the  state  is  sole  owner.  ** 
^his  board  is  a  successor  to  the  Board  of 
Public  Works  organized  under  the  act  of 
1816,  and  expressly  invested  with  its  rights 
and  powers;  among  which  is  the  capacity 
of  contracting,  of  suing  and  being  sued,  of 
pleading  and  being  impleaded;  and  in  ad- 
dition, with  all  the  rights  and  powers  vested 
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in  any  corporation  composed  of  officers  of 
government,  created  for  any  work  of  inter- 
nal improvement  of  which  the  state  is  sole 
owner.  It  was  with  the  Board  of  Public 
Works  organized  under  this  statute  that  the 
contract  in  this  suit  was  made  by  the  plain- 
tiff in  error  and  his  deceased  partner. 

Whilst  said  contract  was  being  executed, 
a  new  Board  of  Public  Works  was  organized 
undei*  the  constitution  of  1851,  with  whom 
the  execution  of  the  contract  was  completed, 
and  by  whom  it  was  virtually  sanctioned 
and  approved.  This  board  was  composed 
of  three  commissioners,  elected  by  the  voters 
of  their  several  districts,  into  which  the 
state  was  divided,  and  its  organization  was 
to  be  provided  for  by  the  general  assembly. 
(Art.  5,  2  14  and  15,  of  constitution  of  1851. ) 
In  pursuance  thereof  it  was  enacted  by  the 
general  assembly,  ^^that  the  commissioners 
of  public    works  and  their  successors 

758  shall  be  a  corporation  under  the  *style 
of  *the   Board  of  Public  Works,*  and 

be  vested  with  all  the  rights  and  powers 
now  vested  in  the  Board  of  Public  Works ; 
shall  in  all  respects  conform  to  the  provi- 
sions of  the  existing  laws  regulating  the 
present  Board  of  Public  Works,  except  so 
far  as  said  laws  may  be  inconsistent  with 
this  act,  and  the  act  regulating  the  commis- 
sioners of  the  sinking  fund ;  and  the  powers 
and  acts  of  the  Board  of  Public  Works,  as 
now  organized,  shall  cease  and  determine 
so  soon  as  the  board  elected  under  this  act 
shall  be  organized,  and  be  transferred  to 
and  vested  in  the  Board  of  Public  Works, 
organized  by  this  act."  This  board  is  thus 
made  the  successor  of  the  preceding  board, 
and  is  invested  with  its  rights  and  powers, 
among  which  was  the  capacity  of  suing  and 
being  sued,  pleading  and  being  impleaded. 
It  was  against  the  Board  of  Public  Works 
thus  constituted  and  organized,  that  the 
plaintiff  in  error  brought  his  action,  and 
which  was  defended  by  its  successor,  the 
board  organized  under  the  present  consti- 
tution. 

The  constitution  of  1851  declares  *' there 
shall  be  a  Board  of  Public  Works  to  consist 
of  three  commissioners,"  and  then  goes  on 
to  direct  that  the  state  shall  be  divided  into 
three  districts,  and  that  the  voters  of  each 
district  shall  elect  one  commissioner,  &c. 
The  existing  constitution,  like  the  former, 
declares  there  shall  be  a  Board  of  Public 
Works ;  but,  unlike  the  former,  to  consist  of 
the  governor,  auditors  and  treasurer  of  the 
commonwealth,  under  such  regulations  as 
may  be  prescribed  by  law.  We  have  seen 
that  certain  regulations  had  been  prescribed 
by  law  for  the  Board  of  Public  Works ;  such 
as  that  it  should  be  a  corporate  body,  hav- 
ing perpetual  succession,  and  being  capable 
of  stling  and  being  sued  in  its  corporate 
name,    &c.     No    changes    have   since 

759  been    made    in  *the   law  with  regard 
•  to   the    Board   of  Public  Works.     No 

new  regulations  have  been  prescribed  by 
law.  It  exists  under  precisely  the  same 
regulations  that  it  did  before  the  change  of 
constitution,  except  that  it  is  composed  of 
a  different  class  of  public  officers.     It  is  the 


same  Board  of  Public  Works,  invested  with 
all  the  rights  and  powers  with  which  it  was 
invested,  and  subject  to  the  same  regula- 
tions to  which  it  was  subject  l>efore  the 
change  of  constitution.  By  the  schedule  to 
the  constitution,  {  1,  **the  common  law  and 
the  statute  laws  now  in  force,  not  repug- 
nant to  this  constitution,  shall  remain  in 
force  until  altered,"  &c. 

The  practice  has  accorded  with  this  con- 
struction. There  are  precedents  of  suits 
maintained  against  the  Board  of  Public 
Works.  Enders  v.  Board  of  Public  Works, 
1  Gratt.  364,  372.  And  it  appears  from  this 
record  that  this  plaintiff  maintained  an 
action  against  the  Board  of  Public  Works, 
and  recovered  judgment  without  question 
of  his  right  to  sue.  I  am  of  opinion,  there- 
fore, that  this  action  lies  against  the  Board 
of  Public  Works,  and  that  the  demurrer  is 
not  sustainable  on  the  ground  that  it  does 
not.  And  without  indicating  an  opinion  as 
to  the  authority  of  the  Board  of  Public 
Works  to  make  sale  of  state  bonds,  I  cannot 
hold  that  any  of  the  counts  are  bad  upon 
general  demurrer. 

Upon  the  trial  the  plaintiff  excepted  to 
the  ruling  of  the  court,  excluding  parol  tes- 
timony which  he  offered,  to  prove  that  the 
claim  for  which  he  brought  this  suit  was 
not  embraced  in  a  former  judgment. 

The   rule    laid    down   in   the   Duchess  of 
Kingston's  case  (20  Howell   St.  Trials  355, 
538),  is,    that   the   judgment   of  a  court  of 
concurrent  jurisdiction    directly    upon    the 
point,  is,  as  a  plea,   a  bar,  or  as  evidence, 
conclusive  between   the  same  parties, 
760      upon   the    same    matter,    directly  ^in 
question  in  another  court.     The  judg- 
ment in  the  former  suit  must  be  directly  on 
the  point  which  is  in   question   in  the  sub- 
sequent suit,  to  make  it  a  bar  when  pleaded, 
or  conclusive  when   relied   on   as  evidence. 
A  judgment  concludes  the   parties  only  as 
to  the  grounds  covered  by  it,  and  the  facts 
necessary    to    uphold    it.     Cowen    &    Hill's 
notes  to  Phillips'  Ev.,  4th  volume,    p.   826, 
note  587.     In  Seddon  v.  Tutop,  6  T.  R.  607, 
it  was  held  that  when  a  plaintiff  in  a  former 
action  had  declared  on    a   promissory  note, 
and  for  goods   sold,    but  on   executing  the 
writ  of  inquiry   gave   no   evidence   on  the 
count  of  goods  sold,  the  judgment  was  not 
a  bar  to  his  recove^  for  the  goods  sold,  in 
another    action.      The    decision    was   upon 
the  broad  ground,  that   the   cause  of  action 
in  the   second    suit   had   not,    in  fact,  been 
litigated  in  the  first.     And  the  judges  refer 
to  Hitchin   v.    Campbell,    2  Wm.  Black.  R. 
827 ;  3  Wil.  R.  304,    where   the   principle  is 
conceded,  that  if  the  real  merits  of  the  sec- 
ond  action   have   not   been  decided  in  the 
first,  the  prior  judgment   is   no   bar.     This 
principle    is    consistent   with    the  rule  laid 
down    in  the   Duchess   of  Kingston's  case, 
supra,  and   is   reasonable    and  just.     I  am 
not   aware    that   it   has  ever  been  seriously 
controverted. 

But  upon  the  question,  whether  parol 
proof  is  admissible  to  show  what  matters 
were  litigated  and  decided  in  the  former 
suit,    the  decisions    have   not  been  so  uni- 
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form.  But  the  great  preponderance  of 
American  authority,  as  is  said  by  the  writer 
of  the  notes  to  Phil.  Bv.  supra,  is  in  favor 
of  the  admission  of  parol  evidence.  When- 
ever a  question  is  raised  as  to  the  identity 
of  the  matters  litigated  in  the  first  suit, 
parol  evidence  is  admissible,  to  explain 
what  transpired  on  the  former  trial.  Parker 
V.  Thompson,  3  Pick.  R.  490;  Cist  v.  Zeizler, 
16  Serg.  &  Rawle  R.  282,  285 ;  Stevens 

761  *v.    Payne,    2  Roots  R.  83 ;  Wood  v. 
Jackson,     8    Wend.    R.    9;    Burt    v. 

Stemburgh,  4  Cowens  R.  559;  Gardner  v. 
Buckbee,  3  Id.  120.  These  cases  are  cited  in 
support  of  this  doctrine  in  Cowens '&  Hill's 
notes  to  Phillips  on '  Evidence,  4th  volume, 
p.  838-9,  note  590.  And  it  does  seem  to 
me,  as  the  writer  says  it  appears  to  him, 
that  it  is  indispensable  to  the  efficient  ad- 
ministration of  justice.  As  is  said  by 
Parker,  C.  J.,  in  Parker  v.  Thompson, 
every  fact  which  exists  on  record  must  be 
proved  by  the  record ;  but  when  the  question 
is  as  to  the  real  subject  matter  of  a  suit, 
or  to  show  a  bar  to  another  suit,  or  to  lay 
the  foundation  of  an  action  of  indemnity, 
the  identity  of  the  cause  of  action  may  be 
proved  by  other  than  record  evidence.  But 
if  the  record  shows  that  the  first  suit  was 
apparently  for  the  same  cause  of  action 
litigated  in  the  second  suit,  it  will  be  prima 
facie  evidence  that  such  cause  of  action  has 
once  passed  in  rem  judicature;  and  hence 
the  onus  will  devolve  upon  the  party  against 
whom  the  record  is  used,  to  show  the  con- 
trary. 4  Vol.  Notes  to  Phillips  on  Evidence 
supra,  and  cases  cited.  And  this  should  be 
done,  by  clear  and  decisive  testimony. 

Now  to  apply  these  principles  to  the  case 
in  hand,  the  defendant  had  given  parol  tes- 
tii^iony,  tending  to  show  a  former  recovery. 
To  contradict  which,  the  plaintiff  read  in 
evidence  the  judgment  from  the  order  book 
of  the  court,  proved  the  loss  or  destruction 
of  all  the  papers  and  other  records  of  the 
case,  and  offered  parol  testimony  to  prove 
that  the  matter  in  controversy  in  this  suit 
was  not  embraced  in  the  former  judgment ; 
which  testimony  was  excluded  by  the  court. 
The  order  read  in  evidence  shows  upon  its 
face  the  grounds  of  the  judgment  of  the 
court,  and  what  was  the  matter  in  issue 
between  the  parties  in  that  suit  upon  the 
case  agreed.     It   shows   that  the  only 

762  question  *submitted  to  the  court  was 
the   question   as   to  what  was  due  the 

plaintiff  on  account  of  the  commission  he 
was  to  receive  as  a  compensation  for  his 
services  in  lieu  of  all  other  profits,  and  that 
that  is  the  only  matter  covered  by  the  judg- 
ment. The  order  shows  also  that  it  was  a 
case  agreed  by  the  parties,  in  order  to  get 
the  judgment  of  the  court  upon  this  question 
of  commissions;  that  no  proceedings  were 
had  at  rules,  but  that  the  plaintiff  by  his 
attorney  filed  his  declaration  by  consent  of 
the  attorney  general,  and  that  on  his  mo- 
tion, and  by  like  consent,  it  was  ordered 
that  the  proceedings  at  ndes  be  dispensed 
with,  and  the  cause  placed  on  the  docket  of 
the  court.  These  statements  of  record  jus- 
tify the  inference,  that  only  the  question  of 


commissions  was  submitted  to  the  court, 
and  also  that  the  only  claim  set  out  in  the 
declaration  was  for  the  commissions,  the 
facts  agreed  showing  that  that  was  the  only 
matter  submitted  to  the  court  for  its  deci- 
sion, and  the  declaration  being  prepared  at 
the  time,  and  filed  in  court  by  consent,  and 
not  at  rules,  and  the  case  being  at  once 
placed  on  the  court  docket,  the  presumption 
is,  that  the  declaration,  prepared  with  ref- 
erence to  the  question  agreed  to  be  sub- 
mitted, would  only  claim  what  was  agreed 
to  be  submitted  to  the  court.  And  I  am 
inclined  to  think  that  it  sufficiently  appears 
upon  the  face  of  the  order  itself  that  the 
matter  litigated  in  this  suit  was  not  in  issue 
in  that,  and  is  not  embraced  in  the  former 
judgment ;  at  least  it  is  so  prima  facie,  and 
the  onus  devolved  on  the  defendant  to  show 
the  contrary.  The  two  claims  might  have 
been  embraced  in  different  counts  in  the 
one  suit.  But  they  are  distinct  divisible 
claims,  depending  on  separate  contracts, 
made  at  different  times  and  upon  different 
principles;    and    the   evidence    to    support 

one  is  not  necessary  to  support  the 
763      other,  but  much  of  it  that  *would  be 

material  to  sustain  the  one  would  be 
irrelevant  to  the  other.  I  do  not  think 
therefore  that  the  plaintiff  was  bound  to 
unite  both  causes  of  action  in  one.  At  any 
rate,  if  the  adverse  party  was  willing  to 
agree  a  case  as  to  one,  and  to  submit  it  at 
once,  and  without  the  delay  of  formal 
pleading  to  the  judgment  of  the  court,  and 
was  not  willing  to  submit  the  other,  his 
withholding  the  other  claim  for  subsequent 
adjustment  ought  not  to  debar  him  from  the 
right  of  action  afterwards  to  recover  it. 
The  case  of  Seddon  v*  Tutop,  supra,  which 
is  a  leading  case,  and  is  law  now,  is  not  as 
strong  a  case  for  the  plaintiff  as  this.  In 
that  case  the  plaintiff  declared  for  both 
claims — the  promissory  notes  and  the  ac- 
count for  goods  sold,  but  in  different  counts ; 
and  it  being  proved  (I  take  it  by  parol) 
that  he  gave  no  evidence  on  the  count  for 
goods,  in  executing  the  writ  of  enquiry, 
his  subsequent  action  for  the  goods  was 
sustained,  upon  the  ground  that  the  matter 
therein  controverted  had  not  been  litigated 
and  decided  in  the  former  suit.  The  parol 
evidence,  which  was  excluded  from  the  jury 
in  this  case,  I  think  removes  all  doubt,  and 
fully  confirms  the  inference  which  I  draw 
from  the  judgment,  which  was  read  in  evi- 
dence, and  shows  clearly  that  the  matters 
involved  in  this  suit  were  not  involved  in 
that,  nor  embraced  in  the  judgment.  The 
loss  or  destruction  of  the  papers  in  the 
cause,  and  the  whole  of  the  record,  except 
this  order,  as  was  proved,  is  a  further  rea- 
son why  the  parol  evidence  should  have 
been  admitted.  I  am  of  opinion  that  the 
Circuit  court  erred  in  excluding  the  parol 
testimony. 

Upon  the  second  bill  of  exceptions  I  am 
clearly  of  opinion  that  there  is  error  in  the 
instructions  given  to  the  jury,  that  the 
judgment  in  the  former  suit  was  a  bar  to 
any  recovery  by  the  plaintiff  in  this  action, 
and    that    they     must    find     for    the     de- 
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764  fendants.  This  conclusion  *is  a  cor- 
rollar3^,  from  what  has  already  been 
said  with  regard  to  the  first  bill  of  excep- 
tions. Without  intimating  any  opinion 
with  regard  to  the  merits  of  this  contro- 
versy, I  am  of  opinion,  for  the  reasons 
given,  to  reverse  the  judgment,  set  aside 
the  verdict,  and  remand  the  cause,  with 
instructions  to  admit  the  parol  testimony  if 
it  is  again  ofPered. 

The  other  judges  concurred  in  the  opinion 
of  Anderson,  J. 

Judgment  reversed. 


76S 


♦Ferrill  v.  Brewis'  Adm'or. 

January  Term,  1875,  Riclimond. 


1.  Pleadlnff  and  Practice— Action  on  the  Case.— F  put 
into  tlie  bands  of  B  two  notes,  to  be  collected  and 
the  money  paid  to  F.  B  does  not  collect  or  pay 
over  tlie  money;  and  though  required,  does  not 
return  the  notes  to  F.  F  may  maintain  an  action 
on  the  case  against  the  administrator  of  B  for  the 
damage  he  sustained  by  the  failure  of  B  to  collect 
or  return  the  notes. 

J.  5nnie— Declaration— Count*.— The  court  will  treat 
a  count  in  a  declaration  as  partaking  of  the  nature 
of  the  action;  so  that  if  the  action  is  ex  delicto,  the 
count  will  be  intended  as  ex  delicto  also,  unless 
there  be  something  in  its  form  and  structure 
which  plainly  forbids  such  Intendment. 

3.  Same— Same— Consideration.— It  is  not  necessary 
that  a  declaration  In  an  action  on  the  case  for  tor- 
tious neglect  shall  contain  an  express  averment  of 
a  consideration.  The  breach  of  a  trust  under- 
taken voluntarily  is  actionable;  the  pure  trusting 
the  party  with  the  goods  being  a  sufficient  consid- 
eration. 

4.  Same— Trover.— Trover  may  be  sustained  against 
a  personal  representative  as  such,  though  the 
goods  never  came  into  his  hands. 

In  January  1872,  T.  R.  Ferrill  instituted 
an  action  on  the  case  in  the  Corporation 
court  of  the  city  of  Alexandria  against 
William  H.  Marbury,  administrator  of  T. 
A.  Brewis,  deceased.  The  declaration  con- 
tained four  counts.  The  first  set  out  that 
the  plaintiff  was  the  owner  of  two  notes  on 
persons  named,  for  amounts  stated;  that 
the  notes  being  due  and  unpaid,  he  deliv- 
ered them  to  Brewis  in  his  lifetime  to  be 
collected  by  him  and  paid  to  the  plaintiff, 
or  otherwise  applied  to  his  use.  That  after- 
wards, in  the  lifetime  of  Brewis,  the  plain- 
tiff wishing  to  repossess  himself  of  the  said 
notes,    demanded   them  of  Brewis,  but  said 

Brewis,  up  to  the  time  of  his  death, 
766      refused    to   return  *them  or  apply  to 

plaintiff's  use  the  amount  thereof.  By 
which  actings  and  doings  of  him,  the  said 
T.  A.  Brewis,  the  plaintiff  has  been  deprived 
of  his  property  in  and  possession  of  the  said 
notes,  and  effectually  prevented  from  real- 
izing any  benefits  from  the  said  indebted- 
ness of  the  said  debtors,  naming  them. 
Whereby  and  because  of  which  the  plaintiff 
has  been  greatly  damaged,  and  cause  of 
action  has  accrued  to  the  plaintiff  to  demand 
and  receive  of  and  from  the  said  defendant 


as  administrator  aforesaid  the  amount  of 
said  damage. 

The  second  count  was  in  trover,  the  third 
in  trespass  de  bonis  asportatis,  and  the 
fourth  trespass  vi  et  armis. 

The  defendant  appeared  and  demurred  to 
the  declaration,  and  pleaded  non  assumpsit. 
And  the  court  sustained  the  demurrer,  and 
rendered  a  judgment  in  favor  of  the  defend- 
ant. And  thereupon  Ferrill  applied  to  a 
judge  of  this  court  for  a  writ  of  error; 
which  was  awarded. 

Smoot,  for  the  appellant. 

W.  Arthur  Taylor,  for  the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  trespass  on  the  case, 
instituted  in  the  corporation  court  of  Alex- 
andria, by  T.  R.  Ferrill  against  T.  A. 
Brewis'  administrator.  The  defendant  de- 
murred generally  to  the  declaration ;  the 
demurrer  was  sustained,  and  judgment 
given  for  the  defendant. 

The  second,  third  and  fourth  counts  being 

clearly  good,  and  the  demurrer  being  to  the 

entire   declaration,    it  ought   to  have 

767      been  overruled,  unless  the  form  *of  the 

action  is  misconceived,    or  there  is  a 

misjoinder  of  counts. 

It  is  claimed  by  the  counsel  for  the  de- 
fendant that  the  declaration  is  liable  to  both 
these  objections.  It  contains  five  counts— 
the  second  in  trover,  the  third  in  trespass 
de  bonis  asportatis,  and  the  fourth  in  tres- 
pass. The  only  question  is  as  to  the  first 
count.  It  is  insisted  that  this  count  is  in 
assumpsit  and  not  in  tort.  It  states  a  case 
of  ordinary  bailment  without  compensation ; 
that  is  to  say,  a  delivery  by  the  plaintiff  to 
T.  A.  Brewis,  defendant's  intestate,  of  two 
promissory  notes,  to  be  collected  by  Brweis 
and  the  proceeds  paid  to  the  plaintiff;  the 
wish  of  the  plaintiff  to  repossess  the  notes 
before  they  were  collected ;  his  demand  for 
them,  and  the  refusal  or  failure  of  Brewis 
either  to  restore  the  notes  or  pay  the  money ; 
whereby  the  plaintiff  was  deprived  of  his 
property,  and  had  sustained  damage. 

Now  this  count  may  be  justly  liable  to  all 
the  criticisms  of  the  defendant's  counsel. 
It  may  be  defective  both  in  form  and  sub- 
stance. With  that  we  have  no  concern 
upon  a  demurrer  to  the  whole  declaration. 
Our  only  inquiry  is  whether  it  is  in  as- 
sumpsit or  in  case.  If  the  latter,  there  may 
be  properly  united  with  it  counts  in  trover 
or  in  trespass.  At  common  law  it  is  al- 
lowable to  join  with  counts  in  trover,  causes 
of  action  which  are  strictly  appropriate  to 
trespass  on  the  case.  And  now,  under  our 
statute,  counts  in  trespass  may  be  joined  to 
counts  in  action  on  the  case.  Parsons  v. 
Harper,  16  Gratt.  64. 

In  determining  the  character  of  the  ilrst 
count  in  the  declaration  here,  it  is  proper 
to  bear  in  mind  there  is  a  class  of  cases 
(among  them  that  of  bailment)  in  which 
the  foundation  of  the  action  springs  out  of 
the    privity   of  contract    between  the  par- 
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768  ties,  but  in  which,  *nevertheless, 
the  remedy  for  the  breach  or  non -per- 
formance is  indifferently  in  assumpsit,  or 
in  case  upon  tort.  Boorman  v.  Brown,  3 
Adol.  A  Ellis  525 ;  Southern  Express  Co.  v. 
McVeigh,  20  Gratt.  264. 

In  all  these  cases  the  contract  is  of  course 
referred  to  to  ascertain  the  rights  of  the 
parties  and  the  measure  of  redress ;  but  the 
wrongful  act  of  the  defendant  is  relied  upon 
as  the  gravamen  of  the  action.  This  is 
peculiarly  true  with  regard  to  attorneys, 
surgeons,  carriers  and  the  like.  The  prin- 
ciple is,  however,  not  confined  to  employ- 
ments of  a  public  character,  but  to  all 
bailees,  whether  public  or  private.  In  cases 
of  mere  gratuitous  bailment,  as  no  consid- 
eration is  paid,  it  has  been  generally  con- 
sidered that  an  action  ex  delicto  is  peculiarly 
appropriate. 

The  case  of  Robinson  v.  Threadgill,  13 
Ired.  Law  R.  40,  is  in  Pp^nt,  and  is  almost 
identical  with  this.  There,  as  here,  the 
action  was  trespass  on  the  case  for  failing 
to  collect  or  return  two  promissory  notes 
placed  in  defendant's  hands  for  collection. 
It  was  objected  that  the  plaintiff  had  mis- 
taken his  remedy;  that  he  ought  to  have 
sued  in  assumpsit.  Nash,  J.,  speaking 
for  the  court,  said  that  case  was  the  ap- 
propriate remedy.  Where  the  law  from  a 
given  statement  of  facts  raises  an  obligation 
to  do  a  particular  act,  and  there  is  a  breach 
of  that  obligation  and  a  consequential 
damage,  an  action  on  the  case  founded  on 
the  tort  is  proper.  Here  the  law  raised  an 
obligation  on  the  defendant  to  do  a  particu- 
lar act,  to  wit :  to  collect  or  return  the  notes, 
and  he  was  guilty  of  a  breach  of  that  obli- 
g-ation.  The  plaintiff  was  at  liberty  to 
consider  the  breach  of  duty  as  his  grava- 
men, and  case  was  his  appropriate  remedy, 
though  he  might  have  sued  in  assumpsit. 
Govell  V.  Radnage,  3  East's  R.  62;  Samuel 
V.  Judin,   Ibid   333 ;  3  Rob.  Prac.  439. 

769  *Another   rule    of   the   courts   is  to 
treat    the   count   as    partaking  of  the 

nature  of  the  action.  So  that  if  the  action 
is  ex  delicto,  the  count  will  be  intended  as 
ex  delicto  also,  unless  there  be  something 
in  its  form  and  structure  which  plainly 
forbids  such  intendment.  And  it  is  not 
unusual  for  the  declaration  to  contain 
allegations  sufficient  to  support  it,  either  in 
tort  or  in  assumpsit.  And  this  upon  the 
ground  that  the  same  circumstances  which 
show  a  breach  of  duty  constituting  a  tortious 
neglect,  show  also  a  breach  of  promise  im- 
plied from  the  consideration  of  the  hire. 
Gelston  v.  Burr,  11  John.  R.  480. 

The  present  count,  however,  whatever  it 
may  be,  is  clearly  not  in  assumpsit.  No 
consideration  is  laid  for  defendant's  under- 
taking, and  no  averment  is  made  of  a 
promise  or  agreement  on  his  part  to  return 
the  notes  when  demanded.  The  plaintiff 
has  treated  the  refusal  or  failure  to  return 
them  as  a  breach  of  duty  amounting  to  a 
tortious  negligence.  This  he  was  at  liberty' 
to  do.  The  count  must  therefore  be  consid- 
ered in  case  and  not  in  assumpsit. 

It  is  not  necessary,  as   the  counsel  seems 


to  suppose,  that  a  declaration  in  an  action 
of  this  kind,  shall  contain  an  express  aver- 
ment of  a  consideration.  The  doctrine  is 
well  settled  that  the  breach  of  a  trust  un- 
dertaken voluntarily  is  actionable — the  bare 
trusting  the  party  with  the  goods  being  a 
sufficient  consideration.  Therefore  if  the 
goods  are  delivered  to  one,  and  in  consider- 
ation thereof  he  promises  to  redeliver  them 
or  to  do  something  about  them  gratis,  the 
bailee  is  liable  for  a  breach  of  his  under- 
taking. Coggs  V.  Bernard,  2  Lrord  Raym. 
R.  909.  All  the  authorities  sustain  this 
rule. 

The  learned  counsel,  moreover,  insists, 
that  a  count  in  trover  cannot  be  supported 
against  a  personal  representative 
770  ^without  an  allegation  that  the  prop- 
erty had  come  into  his  possession. 
Whatever  may  have  been  the  rule  of  the 
common  law  upon  this  subject,  the  action 
is  plainly  given  by  the  20th  section,  chapter 
130,  Code  of  I860.'  That  section  provides, 
that  ^*an  action  of  trespass  or  trespass  on 
the  case  may  be  maintained  by  or  against  a 
personal  representative  for  the  taking  or 
carrying  away  any  goods,  or  for  the  waste 
or  destruction  of,  or  damage  to  any  estate, 
of  or  by  his  decedent. ' ' 

It  is  inconceivable  that  the  legislature 
intended  to  authorize  trespass  de  bonis  as- 
portatis  against  a  personal  representative, 
but  not  to  permit  an  action  of  ttover ;  which 
in  most  instances  is  a  concurrent  remedy. 
The  only  difference  between  these  is,  that 
trespass  will  not  lie  where  the  goods  are 
lawfully  obtained;  whereas  trover  will  lie 
whether  the  goods  be  lawfully  or  tortiously 
taken.  The  plaintiff  has  only  to  waive  the 
trespass,  admit  the  possession  lawfully  ob- 
tained, and  sue  for  the  wrongful  conversion. 
Indeed  the  action  of  trover  was,  in  its  orig- 
inal, an  action  of  trespass  on  the  case.  So 
that  it  would  seem  not  only  within  the 
equity  but  the  letter  of  the  statute.  2 
Tucker  Com.,  book  3,  page  97. 

For  these  reasons  the  judgment  of  the 
Corporation  court  must  be  reversed,  and  the 
cause  remanded  to  be  tried  upon  any  proper 
issues  to  be  made  up  by  the  parties. 

Judgment  reversed. 


771        ^Commonwealth,  by  &c.,  v.  Holmes. 

January  Term.  1875,  Riclimond. 

Absent.  Staples,  J. 

I.  Public  Officers— Sureties.— In  July  1871  H  became 
the  surety  of  B  as  collector  of  township  B.  At 
that  time  the  taxes  for  that  year,  by  law,  went 
into  the  hands  of  the  collector  on  the  1st  of  Sep' 
tember,  and  were  to  be  accounted  for  to  the 
county  treasurer  on  the  1st  of  December.  After 
the  execution  of  the  bond  by  H,  there  were  sev- 
eral extensions,  by  Joint  resolutions  and  statutes 
of  the  general  assembly,  of  the  time  in  which  col- 
lectors should  make  their  settlements  with  the 
county  treasurers.    Hbld: 

I.  Same— Seme— Release.— That   thouffh  it  is   true 
that  the  law  at  the  date  of  the  contract  enters 
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Into  and  forms  a  part  of  the  contract,  yet  laws 
which  are  merely  directory  to  officers  of  the 
g-overnment  form  no  part  of  the  contract;  and 
the  extension  of  the  time,  as  aforesaid,  does  not 
release  the  surety  H. 

a.  Same— New  Duties  —  Saretle0.*  —  Where  new 
duties  are  imposed  upon-  a  public  officer  by  stat- 
ute after  the  execution  of  his  official  bond  by 
his  surety :  the  bond  should  be  held  g-ood  affainst 
the  surety  to  the  extent  of  the  duties  lawfully 
covered  by  it,  though  it  may  not  be  good  as  to 
the  new  duties  imposed  since  its  execution. 

John  Q.  A.  Barham,  who  had  been  ap- 
pointed collector  of  the  township  of  Berlin 
and  Ivor,  in  the  county  of  Southampton, 
having-  been  required  to  g-ive  a  new  bond, 
he,  with  Peter  J.  Holmes,  executed  their 
bond,  bearing  date  the  18th  of  September 
1871,  in  the  penalty  of  $2,000 ;  with  condition 
reciting  the  fact  that  said  Barham  has  been 
required  to  give  a  new  bond  as  such  col- 
lector, and  says,  **Now  if  the  said  John  Q. 
A.  Barham  shall  faithfully  discharge  the 
duties  of  said  office  according  to  law, 
772  then  the  above  *obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue. '  * 

In  June  1873,  James  M.  Corbitt,  treasurer 
of  Southampton,  gave  notice  to  Barham  and 
Holmes,  that  in  the  name  of  the  common- 
wealth he  would  move  the  County  court  of 
Southampton,  on  the  first  day  of  the  July 
term  1873,  for  a  judgment  and  award  of  ex- 
ecution against  them  for  the  sum  of  $910.28, 
with  damages  thereon  at  the  rate  of  ten  per 
cent,  per  month,  from  May  2d,  1873,  until 
paid ;  which  said  sum  was  the  balance  due 
from  John  Q.  A.  Barham,  collector  of  Berlin 
and  Ivor  township  in  Southampton  county, 
on  account  of  state  taxes   for  the  year  1872. 

Before  the  day  fixed  for  the  motion  to  the 
court.  Holmes  applied  for  and  obtained  an 
injunction  to  the  proceeding;  on  the  ground 
that  by  several  acts  and  resolutions  of  the 
general  assembly  which  he  refers  to  in  his 
bill,  time  for  the  payment  of  the  taxes  had 
been  allowed  to  the  collector,  and  other 
duties  had  been  imposed  upon  him,  without 
the  consent  of  the  plaintiff ;  and  that  there- 
fore and  thereby  he  had  been  released  from 
his  liability  as  surety  on  the  bond  of  Bar- 
ham. 

The  cause  was  docketed  by  consent,  and 
by  like  consent  came  on  to  be  heard  upon 
the  bill  and  exhibits,  upon  a  motion  by  the 
treasurer  to  dissolve  the  injunction.  But 
the  court  overruled  the  motion,  and  made  the 
injunction  perpetual.  From  this  decree 
the  commonwealth  obtained  an  appeal  to 
the  Circuit  court  of  Southampton  county; 
where  it  was  affirmed.  And  then  the  com- 
monwealth applied  to  this  court  for  an  ap- 
peal ;  which  was  allowed. 

^Public  Officers— New  Duties— Sureties.— The  princi- 
pal case  Is  cited  in  the  following  decisions:  Crawn 
V.  The  Commonwealth,  84  Va.  286.  4  S.  E.  Rep.  721 ; 
Loying*  v.  Auditor  of  Public  Accounts,  76  Va.  950; 
Richmond  &  Petersburg  R.  Co.  v.  Kasey,  30  Gratt 
230;  Findley  v.  Findley.  42  W.  Va.  972,  26  S.  E.  Rep. 
433.  See  also.  Say  re  v.  King,  17  W.  Va.  562;  Smith  v. 
Commonwealth,  25  Oratt.  780. 


The  Attorney  General,  for  the  Common- 
wealth. 

Friend  and  Davis,  for  the  appellee. 

773  *BOULDIN,  J.,  delivered  the  opin- 
ion of  the  court. 

The  appellee,  Holmes,  was  surety  for 
one  Barham,  who  qualified  as  collector 
of  Berlin  and  Ivor  township,  in  South- 
ampton county,  for  the  year  conunencing 
July  1,  1871,  and  ending  July  1,  1872.  At 
the  time  of  Barham *s  qualification,  and 
when  he  gave  the  bond  with  Holmes  as 
surety  (which  was  a  new  bond  required  by 
the  County  court),  the  taxes  for  that  year 
went  into  the  hands  of  the  collector  on  the 
1st  of  September  1871,  and  were  to  be  ac- 
counted for  to  the  county  treasurer  on  the 
first  of  December  following,  and  for  default 
of  duty  in  this  respect,  legal  proceedings 
were  to  be  instituted  by  the  said  treasurer. 
Subsequent  to  the  execution  of  the  bond 
aforesaid,  and  whilst  Barham  was  in  office, 
there  were  sundry  extensions  by  joint  reso- 
lutions and  by  statutes  of  the  general  as^ 
sembly,  of  the  time  within  which  the 
collector  should  make  his  settlements  with 
the  county  treasurer,  without  the  assent  of 
his  surety ;  and  the  question  before  us  is, 
what  is  the  effect  of  these  extensions  on  the 
obligation  of  Holmes  as  surety? 

It  was  contended  for  Holmes,  and  was 
held  by  the  Circuit  court,  that  all  the  pro- 
visions of  the  statute  on  this  subject,  ex- 
isting at  the  date  of  his  bond,  entered  into 
and  formed  a  part  of  his  contract  as  surety, 
and  that  the  extensions  referred  to  being 
made  without  his  consent,  discharged  him 
from  his  obligation.     Is  this  law? 

It  is  unquestionably  true,  as  a  well  estab- 
lished principle  of  equity  law,  that  a  surety 
can  only  be  held  bound  by  his  contract  as 
he  made  it,  and  that  he  will  be  discharged 
if,  by  any  binding  agreement  for  indulgence 
to  his  principal  or  otherwise,  his  contract 
is  materially  altered   or  varied  by  the 

774  creditor  without  his  *consent.  And 
it  is  also  true  that  this  principle  ap- 
plies alike  to  sureties  in  official  bonds  and 
private  obligations.  The  contract  of  the 
surety  cannot  be  so  varied  or  extended  in 
either  case  without  his  consent.  What  the 
contract  really  is  becomes  then  the  all  im- 
portant inquiry.  When  that  is  ascertained 
the  application  of  the  principle  is  without 
difficulty. 

In  cases  of  suretyship,  in  private  and  in- 
dividual obligations  for  the  payment  of 
money,  there  can  rarely  arise  any  serious 
difficulty  as  to  the  nature  and  extent  of  the 
surety's  liability.  But  when,  as  here,  his 
obligation  is  that  a  public  officer  shall  dis- 
charge his  duties  according  to  law,  the  del- 
icate and  important  question  at  once  arises, 
what  is  that  law  according  to  which  the 
officer  is  to  discharge  his  duties?  The  ap- 
pellee's counsel  insist,  and  cite  authority  to 
show,  that  it  is  the  law  existing  at  the  date 
of  the  contract,  and  that  alone.  No  Vir- 
ginia authority-  had  been  cited  to  that  point: 
and  a  just  interpretation  of  the  words,  and 
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a  due  regfard  to  the  nature  and  object  of 
the  bond  and  the  office  would  perhaps  jus- 
tify us  in  holding  that  the  condition  of  the 
bond  was  to  secure  the  due  discharge  by  the 
officer  of  all  such  reasonable  duties  germain 
to  the  office  as  might  be  imposed  by  law 
during  his  continuance  therein;  that  the 
legislature  could  not  have  intended  by  tak- 
ing bond  to  secure  the  public  interest,  to 
deprive  itself  of  the  power  of  otherwise 
contributing  to  the  same  end  in  a  proper 
-way  without  first  obtaining  the  consent  of 
the  surety.  It  would  perhaps  not  be  unrea- 
sonable to  hold,  under  such  a  bond  as  this, 
that  the  legislature  had  not  intended  to  do, 
and  had  not  done  an  act  so  inconvenient 
and  indeed  so  prejudicial  to  the  public  in- 
terest. 

But   without   deciding  that    proposition, 
and  conceding,  as  a  general  rule,  that 

775  the  law  at  the  date   of   the  *contract 
is  the  law,  and   the   only   law,  which 

enters  into  and  forms  part  of  the  sureties' 
contract,  the  question  again  arises,  what 
part  of  that  law  is  it  which  enters  into  and 
forms  part  of  the  sureties'  contract? 

For  the  purpose  of  this  case  that  question 
may  be  more  conveniently  answered  by 
showing  what  kind  of  laws  do  not  enter  the 
sureties'  contract. 

Laws,  then,  merely  directory  to  the 
officers  of  government,  requiring  that  set- 
tlements shall  be  made  at  short  and  stated 
periods  ^^are  provisions  of  law  created  by 
the  government  for  its  own  security  and 
protection,  and  to  regulate  the  conduct  of 
its  own  officers.  They  are  merely  directory 
to  such  officers,  and  constitute  no  part  of 
the  contract  of  the  surety."  Mr.  Justice 
Story  delivering  the  opinion  of  the  Supreme 
court  in  United  States  v.  Kirkpatrick,  9 
Wheat.  R.  720,  736-'7, 

In  the  United  States  v.  Vanzandt,  11 
Wheat,  R.  184,  Mr.  Justice  Washington, 
delivering  the  opinion  of  the  court,  confirms 
the  authority  of  the  U.  S.  v.  Kirkpatrick ; 
and  speaking  of  analogous  provisions  made 
in  that  case  for  the  safety  of  the  public,  he 
says,  p.  190,  '^The  provisions  in  both  laws 
are  merely  directory  to  the  officers,  and  in- 
tended for  the  security  and  protection  of 
government,  by  insuring  punctuality  and 
responsibility;  but  they  form  no  part  of  the 
contract  with  the  surety." 

The  same  principle  is  reaffirmed  in  United 
States  V.  Nicholl,  12  Wheat.  R.  509,  and 
United  States  v.  Boyd  &  others,  15  Peters 
R.  187,  208.  In  the  last  mentioned  case 
Mr.  Justice  Catron  says  for  the  court:  **The 
regulations  requiring  settlements  to  be 
made  by  its  officers  at  short  periods,  are 
designed  for  the  protection  of  the  govern- 
ment, and  merely  directory  to  the  officers, 
and   form    no   part   of  the   contract. 

776  Such    is   the   settled  *doctrine  of  this 
court  as  holden   in  The  United  States 

V.  Kirkpatrick,  9  Wheat.  720;  The  United 
States  V.  Vanzandt,  11  Wheat.  184;  and 
The  United  States  v.  Nicholl,  12  Wheat. 
509." 

The  force  of  these  principles  have  been 
attempted  to  be  averted  by  the  counsel  for 


the  appellee,  by  showing  that  the  question 
directly  decided  in  each  of  the  cases  involved 
laches  merely ;  and  not  a  change  or  viola- 
tion of  the  sureties'  contract.  That  is  true ; 
but  it  is  equally  true,  that  in  order  to  reach 
that  question  it  became  necessary  for  the 
court  to  inquire  and  decide  what  the  contract 
of  the  surety  really  was ;  and  it  was  held 
unanimously  in  all  the  cases,  that  these 
directory  regulations  for  prompt  settlements 
were  regulations  for  the  protection  and  se- 
curity of  the  government,  and  formed  no 
part  of  the  contract  of  the  surety.  Forming 
no  part  of  that  contract,  it  follows  as  a 
necessary  consequence,  that  like  any  other 
act  of  a  like  nature,  the  provision  may  be 
extended,  altered  or  repealed  at  the  will  of 
the  legislature,  and  without  the  assent  of 
the  surety,  looking  alone  to  the  public  in- 
terest. And  we  think,  as  a  general  rule, 
that  what  in  such  a  case  will  advance  the 
public  good,  will  at  the  same  time  protect 
the  interest  of  the  surety.  Indeed  the  in- 
dulgence granted  to  the  officer  by  the 
extension  of  time  in  this  case,  is  not  a  con- 
tract, but  is  an  ordinary  act  of  legislation 
for  the  public  good,  with  no  consideration 
for  the  extension  moving  from  the  officer; 
and  is  repealable  at  the  will  of  the  general 
assembly.  Such  extension  was  held,  and 
we  think  correctly,  by  the  Supreme  court  of 
Maryland,  in  the  case  of  the  State  v.  Carle- 
ton  &c.,  1  Gill  R.  249,  258,  not  to  operate 
as  a  discharge  to  the  sureties.  '^The  law 
was  not  considered  as  binding  or  oblig- 
atory upon  the  state,  but  alterable 
777  *by  the  legislature  at  their  pleasure, 
whenever  the  interest  or  convenience 
of  the  state  might  require  it. ' '  And  this 
we  think  is  the  law  of  the  case. 

Several  cases  in  the  English  courts  have 
been  cited  in  seeming  conflict  with  these 
views.  Were  that  actually  so,  we  would  not 
hesitate  to  disregard  their  authority,  how- 
ever high  may  be  our  respect  for  the  source 
from  which  they  come.  But  when  carefull3'' 
examined,  these  cases  will  be  easily  distin- 
guished from  the  case  in  judgment.  They 
were  cases  in  which  such  new  and  additional 
duties  were  imposed  on  the  officer  as  to 
make  the  office  itself,  in  the  opinion  of  the 
court,  a  new  office,  to  which,  of  course,  the 
contract  of  the  surety  did  not  extend.  This 
is  merely  the  conceded  doctrine  that  you 
cannot  enlarge  or  materially  vary  the  sure- 
ty's contract  without  his  consent. 

Two  cases  from  the  Supreme  court  of 
Illinois,  reported  in  first  and  second  Gil- 
man,  which  seem  to  be  very  much  in  point, 
have  also  been  relied  on  for  the  appellee. 
On  these  cases  we  will  only  say,  that  they 
seem  to  be  in  conflict  with  the  principles 
established  by  the  Supreme  court  of  the 
United  States  and  the  Supreme  court  of 
Maryland  in  the  cases  above  cited ;  and  we 
think  the  latter  the  better  law,  and  approve 
them. 

But  it  was  further  argued,  that  the  act  of 
the  19th  of  March  1872,  superadded  tbe  duties 
of  constable,  in  relation  to  the  collection 
of  small  claims,  to  the  duties  of  collector  as 
existing  at  the  date  of  the  bond,  and  thereby 
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clearly  varied  the  contract  of  the  surety  and 
discharged  him,  under  the  authority  of 
Pybus  V.  Gibbs  A  als.,  88  Eng.  C.  L.  R. 
902,  and  other  English  cases  cited. 

It  may  be  enough  to  say   that  the  act  re- 
ferred   to   was   general,    and  in   its  nature 
prospective.      But    in    the    particular 
778      ^addition  of  duty  relied  on,  it  is  so  in 

express  terms.  It  is  provided  ex- 
pressly that  in  this  respect  the  act  shall  be 
eflFective  from  the  first  of  July  thereafter, 
that  being  the  date  of  the  legal  expiration 
of  the  then  existing  term  of  the  collector's 
office,  and  the  commencement  of  the  term 
of  a  newly  elected  collector,  whose  bond 
would  cover  these  new  duties.  This  plainly 
manifests  a  purpose  on  the  part  of  the  gen- 
eral assembly  to  avoid  interference  with 
existing  rights  of  sureties  to  the  bond ;  and 
it  will  be  found  also  that  the  duties  thus 
devolved  on  the  collector  after  the  1st  of 
July  1872  were,  from  the  same  date,  taken 
from  the  constable ;  both  acts  showing  that 
existing  obligations  were  not  intended  to 
be  affected  by  the  change  of  duties. 

But  it  might  perhaps  be  said  that  it  may 
be  reasonably  concluded  in  this  case  that 
the  old  collector  held  over,  as  there  is  in 
the  record  no  evidence  of  a  new  qualification 
of  collector,  and  in  that  event  his  duties 
were,  after  the  1st  of  July,  1872,  the  duties 
imposed  by  the  act  of  March  19,  1872 ;  and 
these  duties  being  such  under  the  English 
authorities  as  would  discharge  the  sureties, 
the  surety  in  this  case  is  discharged, 
whether  the  default  was  a  failure  to  dis- 
charge the  new  duties  not  covered  by  the 
bond  or  the  old  duties  which  were  protected 
by  the  bond.  Such  seems  to  be  the  result 
of  Pybus  V.  Gibbs  &c.,  and  the  other  cases 
cited  from  the  common  law  reports.  The 
principle  thus  affirmed  by  the  English  de- 
cisions does  not  commend  itself  to  the  judg- 
ment of  this  court  as  just  and  reasonable, 
and  we  should  hesitate  to  follow  it  were 
there  no  authority  against  it,  but  we  have 
against  it  the  opinion  of  the  Supreme  court 
of  the  United  States  in  the  case  of  United 
States  V.  Kirkpatrick,    9  Wheaton,  already 

cited,  in  which  in  an  analogous  case 
779      Judge  Story   says,  *the   bond    should 

be  held  good  to  the  extent  of  the  duties 
lawfully  covered  thereby.  This,  we  think, 
the  more  just  and  equitable  rule.  It  would 
seem  to  be  unreasonable  to  hold  that  an 
pbligation  ample  and  valid  to  secure  the 
due  performance  of  duties  should  be  avoided 
as  to  those  duties  by  reason  of  an  ineffectual 
effort  by  statute  to  engraft  on  it  other 
duties.  It  would  seem  reasonable  in  such 
case  to  hold  the  statute  void  and  the  bond 
good. 

Decree  reversed. 


780      *Snnith  &  als.  v.  Commonwealth. 

January  Term,  1875,  Ricbmond. 

I.  Public  Officers— Sureties— Discharge.— me  surety 
of  a  public  collector  or  treasurer  is  not  discharged 
from  liability  for  bis  principal  on  his  official  bond 


by  an  act  of  assembly  passed  subsequent  to  tlie 
execution  of  the  bond,  without  the  surety's  assent 
extending-  the  time  within  which,  by  the  law  in 
force  at  the  date  of  the  bond,  the  officer  waji 
required  to  settle  his  accounts  and  make  paymen: 
of  the  public  money  in  his  hands, 
a.  Same— Seme— Same.— The  resrulations  prescribed 
by  law  for  the  settlement  of  such  accounts  ii 
stated  periods,  beinff  intended  for  the  benefit  cf 
the  ffovemment,  to  secure  punctuality  and  promi  t- 
ness  in  its  officers,  are  directory  merely,  and  do 
not  enter  into  and  form  part  of  the  surety's  con- 
tract so  as  to  prevent  the  legislature  from  aUenc; 
the  time  of  settlinfir  at  pleasure,  witbont  ttr 
surety's  assent;  and  therefore,  from  the  nat^ire 
of  the  officer's  obliffations  and  duties,  and  of  tte 
conditions  of  his  bond,  such  extension  does  not 
operate  as  a  discharfire  of  the  surety. 

3.  Sane— Accounts.— Prior  to  the  passajire  of  the  act 
of  April  2.  1878,  an  outg-oinff  county  treasurer  was 
not  required  or  authorized  to  turn  over  to  bis 
successor  in  office  any  portion  of  the  public  reve- 
nue. He  was  to  account  directly  to  the  auditor  of 
public  accounts  as  an  outffoinfir  sheriff. 

4.  Same— Statute.— The  act  of  April  2,  1873,  Sess.  Act- 
1872-'7S,  ch.  S7S,  S  6,  p.  872,  whatever  may  be  ii» 
operation  upon  cases  arisincr  subsequent  to  iu 
passag^e,  is  only  prospective  in  its  operation,  and 
does  not  apply  to  the  case  of  a  treasurer  ^vbo  went 
out  of  office  on  the  1st  of  January  1873. 

This  was  a  motion  in  the  Circuit  court 
of  the  city  of  Richmond,  by  the  common- 
wealth against  John  Sheldon  Jones,  late 
treasurer  of  York  county,  and  Sydney  Smith 
and  eleven  others,  the  sureties  of  Jones,  to 
recover  the  balance  of  land,  property,  cap- 
itation and  license  taxes  of  the  year  1872, 
alleged  to  be  due  from  Jones  as  treasurer  of 

York  county. 
781  *On   the    hearing   of  the   motion  it 

appeared  that  at  the  February  term 
1872  of  the  county  court  of  York,  John  Shel- 
don Jones  was  appointed  treasurer  of  the 
county  to  fill  a  vacancy  in  said  office  caused 
by  the  resignation  of  Kdward  J.  Galla/^her, 
and  to  serve  as  such  until  his  successor  was 
duly  elected  and  qualified  to  enter  upon  the 
duties  of  said  office;  and  that  he  executed 
his  official  bond,  with  Smith  and  the  ot^:ser 
parties  as  his  sureties,  and  took  the  oat^ 
of  office. 

It  appeared  further  that  on  the  Sth  of  Ka- 
vember  1872,  Frederick  C.  Newman  was 
duly  elected  treasurer  of  the  county  of  York, 
to  serve  for  one  year,  commencing  the  first 
of  January  1873;  and  that  he  executed  his  \ 
official  bond  with  sureties,  and  took  the 
oath  of  office,  and  entered  on  his  office  on  i 
the  said  1st  of  January  1873. 

It  appeared  further,  that  on  the  2d  of  Sep- 
tember 1872,  Jones  delivered  to  the  different 
township  collectors  of  the  county  the  state 
revenue  tax  bills  in  his  township;  and  these 
collectors  collected  the  taxes  and  paid  them 
to  Jones  during  the  year  1873 ;  the  earliest 
the  1st  of  May  and  the  latest  on  the  3d  of 
June.  And  the  amount  of  these  taxes  un- 
paid by  Jones  was  $3,475.81. 

Upon  this  siRite  of  facts  the  court  rendered 
a  judgment  against  Jones  and  his  sureties 
for  said  sum   of  $3,475.81,    with   eight   per 
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cent,  interest  thereon  from  the  22d  of  May 
1873  until  paid,  and  $521.22  damages  and 
the  costs.  And  thereupon  Smith  and  the 
other  sureties  applied  to  this  court  for  a 
writ  of  error  and  supersedeas;  which  was 
awarded. 

Crump  and  Sydney  Smith,  for  the  appel- 
lants. 

The  Attorney  General  for  the  Common- 
wealth. 

782  *BOULDIN,  J.,  delivered  the  opin- 
ion of  the  court. 

The  question  mainly  discussed  and  relied 
on  by  the  learned  counsel  for  the  appellants 
in  this  case,  as  showing  error  in  the  judg- 
ment of  the  Circuit  court,  is  the  same  re- 
cently decided  by  this  court  in  the  case  of 
the  Commonwealth  v.  Holmes ;  a  case  argued 
and  decided  since  this  cause  was  heard,  viz. 
whether  the  surety  of  a  public  collecting 
officer  is  discharged  from  all  liability  for 
his  principal  on  his  official  bond  by  an  act 
of  assembly  passed  subsequently  to  the  ex- 
ecution of  the  official  bond,  without  the 
surety's  assent,  extending  the  period  of 
time  within  which,  by  the  law  in  force  at 
the  date  of  the  bond,  the  public  officer  was 
required  to  settle  his  accounts  and  make 
payment  of  the  public  money  in  his  hands. 

This  court  held,  upon  abundant  authority, 
that  the  regulations  prescribed  by  law  for 
the  settlement  of  such  accounts  at  stated 
periods  being  intended  for  the  benefit  of  the 
government,  to  secure  punctuality  and 
promptness  in  its  officers,  were  directory 
merely,  and  did  not  enter  into,  and  form 
part  of  the  surety's  contract,  so  as  to  pre- 
vent the  legislature  from  altering  or  extend- 
ing the  times  of  settling  at  pleasure, 
without  the  surety's  assent;  and  therefore, 
and  from  the  nature  of  the  officer's  obliga- 
tion and  duties,  and  of  the  condition  of  his 
bond,  such  extension  did  not  operate  as  a 
discharge  of  the  surety.  We  reaffirm  that 
principle,  and  are  of  opinion  that  the  sure- 
ties in  this  case  are  not  discharged  from 
liability  for  the  official  acts  of  their  principal 
by  reason  of  the  extension  of  time  for  set- 
tlement granted  to  him  by  the  acts  of  as- 
sembly referred  to  in  the  record. 

The  next  and  only  other  objection  to  the 
judgment  of  the  Circuit  court  pressed 

783  by  counsel,  is   this,  that  at  *the  time 
when  the  portion  of  the  public  revenue 

which  is  the  subject  of  this  suit  was  received 
by  the  principal  of  the  appellants,  the  lat- 
ter's  office  of  treasurer  had  expired,  and  his 
right  to  receive  the  money  at  all  had  ceased 
to  exist ;  that  his  successor  had  been  duly 
elected  and  qualified,  and  that  by  the  statute 
law  of  the  state,  he  was  bound  **to  turn 
over  to  his  successor  in  office  all  books, 
papers,  &c.,  belonging  to  him  as  treasurer, 
taking  his  receipt  for  the  same;"  by  which 
successor  all  the  duties  of  treasurer  required 
by  law  were  to  be  performed,  including  the 
unfinished  duties  of  his  predecessor.  To 
sustain  this  position,  reference  was  made 
by  the  learned  counsel  for  appellants  to  the 


6th  section  of  the  46th  chapter  of  the  Code 
of  1873,  concerning  **county  officers,  their 
duties  and  compensation,"  p.  427. 

This  section  was  not  enacted  until  the  2d 
of  April  1873,  Sess.  Acts  1872-73,  and  will 
be  found,  on  examination,  to  be  an  amend- 
ment of  the  sixth  section  of  the  **act  pre- 
scribing the  duties  and  compensation  of 
county  officers,"  approved  March  13th,  1872. 
Sess.  Acts  1871-2,  ch.  170,  p.  222.  Neither 
by  that  section  of  the  act  of  March  13th,  1872, 
nor  by  any  other  section  of  that  act,  nor  by 
any  statute  in  force  prior  to  the  amended 
act  aforesaid,  was  the  outgoing  treasurer 
required  to  turn  over  to  his  successor  in 
office  any  portion  of  the  public  revenue, 
whether  he  had  been  appointed  to  fill  a 
vacancy  or  had  been  regfularly  elected.  As 
to  that  matter  he  was  left,  prior  to  the 
amendment,  to  account  directly  to  the  au- 
ditor of  public  accounts,  as  an  outgoing 
sheriff;  and  if  the  law  in  that  respect  has 
been  changed  at  all,  it  is  conceded  by  the 
learned  counsel  for  the  appellants,  that  it 
is  only  by  force  of  the  amendatory  act 
aforesaid  of  April  2d,  1873.  He  contends, 
however,    that    under    that    law    the 

784  *outgoing   treasurer  became,    for  all 
purposes,    functus   officio,    as    to   the 

active  duties  of  his  office,  all  of  which  de- 
volved at  once  on  his  successor  in  office ; 
and  that  he  had  thereafter  no  power  to  re- 
ceive any  portion  of  the  public  revenue. 

We  do  not  deem  it  necessary  to  decide  in 
the  case  before  us  what  may  be  the  effect 
of  this  amendatory  statute  in  cases  to  which 
it  may  apply ;  but  we  are  all  of  opinion  that 
the  act  is  plainly  prospective  in  its  terms 
and  operation,  and  was  not  intended  to 
affect,  and  does  not  affect,  cases  like  that 
under  consideration. 

On  the  1st  day  of  January  1873,  when  the 
successor  of  Jones  went  into  office,  and  the 
term  of  Jones  expired,  the  latter  held  in  his 
hands,  payable  to  himself  as  treasurer,  the 
receipts  of  township  collectors  for  about 
$4,400  of  the  taxes  for  the  year  1872,  for 
which,  as  the  law  then  stood,  they  were 
bound  to  account  to  him.  The  amendatory 
act  relied  on  by  appellant's  counsel  had  not 
then  been  enacted,  and  as  the  law  then  stood 
it  is  not  contended  that  it  was  the  duty  of 
the  outgoing  treasurer,  nor,  indeed,  that 
he  had  the  right  to  turn  over  these  receipts, 
relating  exclusively  to  the  public  revenue, 
to  his  successor  in  office.  On  the  contrary, 
he  remained  charged  with  these  taxes  on 
the  books  of  the  auditor  of  public  accounts 
like  an  outgoing  sheriff,  notwithstanding 
the  expiration  of  the  term  of  his  office ;  and 
the  law  recognized  both  his  right  and  duty 
to  collect  and  account  for  them  directly  to 
the  auditor.  In  no  other  way  could  he  dis- 
charge his  liability  to  the  state.  Very  soon 
after  the  passage  of  the  amendatory  act  he 
did  receive  them  from  the  several  collectors, 
but  failed  to  account  for  a  large  portion 
thereof,  for  which  he  was  sued. 

Whatever  may  be  the  effect  of  the  act  on 
cases  thereafter  arising,  about  which 

785  as  we  have  already  said,  *we  express 
no   opinion,    we   all   think   that  it  is 
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prospective  in  its  terms  and  operation,  and 
does  not  affect  this  case.  The  consequence 
is,  that  Jones'  duties  as  outgoing  treasurer 
were  not  in  any  manner  affected  thereby, 
that  the  collections  made  by  him  of  col- 
lectors, whose  receipts  he  held,  was  legal 
and  proper,  and  that  the  sureties  in  his 
official  bond  are  bound  for  his  default. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  judgment  of  the  Circuit 
court,  and  that  the  same  be  affirmed  with 
costs  and  damages  to  the  appellee  according 
to  law. 

Judgment  affirmed. 


786  *Power  &  Kellog  v.  Tazewells.* 

January  Term,  1875,  Riclimond. 

I.  Oystera— Property  la  Oyster  Beds— Action  off  Ualmw- 
fal  Detainer.— T,  hayinff  under  the  act  of  April  Ist 
1878,  obtained  an  assignment  of  certain  oyster 
beds,  for  the  planting  and  sowlnff  of  oysters  for 
one  year;  and  havlnir  paid  the  tax  and  had  the 
beds  staked  off  as  required  before  the  1st  of  May 
1874,  has  such  an  exclusive  Interest  In  them,  that 
he  may  maintain  an  action  of  unlawful  detainer 
aflralnst  a  party  who  enters  upon  said  beds  and 
holds  them  aflralnst  him. 

a.  5nnM— Same— Statute.— Though  the  act  of  April 
18th,  1874.  repealed  the  act  of  April  1st,  1878,  the 
repeal  could  not  defeat  the  Interest  which  had 
been  vested  In  T,  and  on  which  he  had  paid  the 
tax  before  the  repealing  act  was  passed,  though 
the  beds  were  not  staked  oti  until  after  its  pas- 
sage. 

This  was  a  proceeding  of  unlawful  de- 
tainer in  the  Circuit  court  of  Northampton 
county,  instituted  the  3rd  day  of  June  1874, 
by  Sallie  and  Eliza  Tazewell  against  Joseph 
P.  Power  and  Benjamin  Kellog,  to  recover 
the  possession  of  certain  oyster  grounds 
situated  on  Old  Plantation  creek,  opposite 
the  lands  of  the  plaintiff. 

The  case  was  submitted  to  the  decision  of 
the  court ;  and  the  court  rendered  a  judg- 
ment in  favor  of  the  plaintiffs.  And  the 
defendants  excepted  and  spread  the  evi- 
dence upon  the  record. 

From  this  evidence  it  appears,  that  on 
the  3rd  day  of  Aug^ust  1873,  Orris  A. 
Browne,  inspector  of  the  district  in  which 
these  oyster  beds  lay,  by  his  certificate  re- 
citing that  the  plaintiffs  had  applied  to 
him  for  a  reservation  whereon  to  plant  or 
sow  oysters,  designating  two  thousand 
bushels  as  the  quantity  proposed  to  be 
planted  by  them,  and  they  having  paid 

787  him   the  *sum   of  $10.00   as    the  rent 
thereof,  he  had  assigned   to  them  the 

following  reservations  for  that  purpose,  to 
wit :  and  he  sets  out  the  limits ;  and  then 
says,  the  said  Sallie  and  Eliza  Tazewell  to 
have  the  exclusive  right  of  planting  or 
sowing  oysters  thereon  for  the  period  of 
one  year  from  the  1st  of  April  1874 :  pro- 
vided they  shall,  on  or  before  the  1st  of 
May    next,    cause    said   reservation    to    be 

•For  monographic  note  on  Oysters,  see  end  of 


marked  with  suitable  stakes.  And  they 
were  required  to  pay  him,  when  they  shall 
sell  the  oysters  planted  or  sown  on  said 
reservation,  or  any  part  thereof,  on  each 
hundred  dollars  value  of  those  so  sold,  an 
amount  equal  to  the  tax  imposed  by  the 
laws  of  the  state  for  that  year  on  one  hun- 
dred dollars  value  of  land. 

On  the  3rd  of  February  1874,  there  was 
a  similar  allotment  of  other  adjoining 
grounds,  on  the  same  conditions,  except  that 
four  thousand  bushels  of  oysters  were  pro- 
posed to  be  planted  or  sown,  and  the  tax 
paid  was  $20.00. 

It  was  in  proof  that  the  grounds  were 
staked  off  before  the  1st  of  May  1874,  and 
that  the  defendants  entered  upon  the 
grounds  so  staked  off,  and  that  they  were 
held  by  the  defendants  at  the  time  of  the 
institution  of  this  proceeding. 

Power  and  Kellog  applied  to  a  judge  of 
this  court  for  a  writ  of  error  and  superse- 
deas ;  which  was  awarded. 

Scarburgh  and  Duffield,  for  the  appellants. 
T.  Taylor  and  Meredith,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 
By  an  act  of  assembly,  in  force  April  1st, 

1873,  the  owner  or  occupier  of  land  having 
a    water    front,    suitable     for   planting    or 

sowing  oysters  thereon,  might  have 
788  *so  much  of  the  *'beds  or  shores  as- 
signed to  him  by  the  inspector  of  the 
district,  for  his  exclusive  use  and  occupancy 
for  the  period  of  one  year,  as  the  inspector 
might  deem  necessary  for  the  quantity  pro- 
po^d  to  be  planted  or  sowed.*'  (Sess.  Acts 
1872-*3,  ch.  333,  {{  6,  7  and  8.)  In  pursu- 
ance of  this  act,  Sallie  and  Eliza  W.  Taze- 
well, who  were  the  owners  of  land  having 
a  water  front  suitable  for  such  purpose,  had 
a  part  thereof  assigned  to  them  by  the  said 
inspector;  which,    before   the    1st    of    May 

1874,  they  caused  to  be  ^*  marked  by  suitable 
stakes,'*  in  compliance  with  the  require- 
ment of  the  statute. 

On  the  3rd  of  June  following,  they  had  a 
summons  issued  from  the  clerk's  office  of 
the  Circuit  court  for  Northampton  county, 
against  Joseph  P.  Power  and  Benjamin 
Kellog,  plaintiffs  in  error  here,  alleging 
that  they  were  in  possession  of  and  unlaw- 
fully detained  from  them  the  land  and  oyster 
grounds  therein  described,  which  are  the 
same  that  were  assigned  to  them  as  afore- 
said; in  which  action  they  obtained  judg- 
ment, and  an  award  of  the  writ  of  habere 
facias  possessionem;  to  which  judgment 
the  defendants  obtained  a  writ  of  error  and 
supersedeas  from  one  of  the  judges  of  this 
court. 

It  is  contended  for  the  plaintiffs  here, 
that  the  defendants  in  error  have  acquired 
no  rights  under  the  act  of  April  1st,  1873 ; 
and  that  if  they  have,  and  the  plaintiffs  in 
error  have  interfered  therewith,  they  have 
mistaken  their  remedy.  That  it  is  not  a 
case  for  an  action  of  unlawful  entry  and 
detainer.  That  the  statute  does  not  author- 
ize a  grant  of  the   soil,    or  an  estate  or  in- 


560 


26  GRATT. 


PowBR  &  Kbllog  z/.  Tazbwbi«ls. 


789,  700,  791,  792 


terest  in  the  soil ;  but  only  a  license,  which 
is  an  authority  to  do  a  particular  act,  or 
series  of  acts,  upon  the  land  of  which  the 
commonwealth  is  proprietor,  without  pass- 
ing an  estate  therein ;  and  which  license  is 
revocable. 

789  *  Whether   the   statute   can    be  con- 
strued as  authorizing  a  lease  or  a  mere 

license,  it  gives  to  the  lessee  or  licensee 
an  exclusive  right  to  the  use  and  occupancy 
of  beds  or  shores  of  creeks,  &c.,  for  the 
period  of  one  year,  for  the  purpose  of  plant- 
ing or  sowing  oysters,  which  might  there- 
tofore have  been  used  or  exercised  in 
common  by  the  citizens  of  the  common- 
wealth. And  the  court  is  of  opinion  that 
after  he  has  acquired  such  exclusive  right 
under  the  statute,  he  may  resort  to  the 
summary  action  of  unlawful  entry  and 
detainer,  as  an  appropriate  remedy  to  assert 
and  enforce  his  exclusive  right  against 
any  one  who  enters  thereon  and  withholds 
from  him  the  exclusive  use  and  occupation 
thereof  for  the  purpose  aforesaid.  And  the 
court  is  further  of  opinion  that  the  proof  in 
this  cause  shows  that  the  plaintiffs  in  error, 
when  the  summons  was  issued  had  such  oc- 
cupation and  possession  of  the  premises  as 
was  incompatible  with  the  enjoyment  by 
the  defendants  of  their  exclusive  right,  if 
such  right  existed,  to  the  use  and  occupation 
thereof  for  the  purposes  aforesaid,  and  that 
they  withheld  from  them  such  possession. 

The  whole  case  then  turns  upon  the  ques- 
tion, had  they  an  exclusive  right  to  the  use 
and  occupaney  of  the  premises  when  the 
summons  was  issued  in  this  cause?  In 
Olinger  v.  Shepherd,  Judge  Moncure,  in 
delivering  the  opinion,  in  which  a  majority 
of  a  full  court  concurred,  said :  ^  ^ There  is  a 
material  difference  between  an  action  of 
ejectment  and  an  action  of  forcible  or  un- 
lawful entry.  The  title  or  right  of  posses- 
sion is  always  involved  in  an  action  of 
ejectment.  *  *  And  the  defendant  with- 
out having  any  right  to  the  possession 
himself,  may  generally  prevent  a  recovery 
by  the  plaintiff  by  showing  an  outstanding 
right  of  possession   in   another.*'     In 

790  the  action  of  unlawful  entry  *and  de- 
tainer he  says,  *4f  the  defendant  enters 

unlawfully,  the  plaintiff  is  entitled  to  re- 
cover without  any  regard  to  his  right  of 
possession.''  12  Gratt.  462,470.  But  it  is 
necessary  to  show  that  the  defendants' 
entry  was  unlawful,  and  that  he  unlawfully 
withholds  the  possession.  And  in  this  case, 
the  defendants'  entry  and  withholding  the 
possession  of  the  premises  was  not  unlaw- 
ful, unless  the  plaintiffs  below  had  acquired 
the  exclusive  right  to  their  use  and  occu- 
pancy, or  had  not  lost  their  right  to  the 
priority.  It  would  seem  to  be  necessary 
therefore  in  this  case,  to  entitle  the  plain- 
tiffs below  to  a  recovery,  that  they  should 
show  an  exclusive  right  to  the  use  and  oc- 
cupancy of  the  premises,  or,  at  least,  a  right 
of  priority  over  the  defendants.  Had  they 
acquired  that  exclusive  right? 

It  is  contended  that  they  had  not,  and  that 
position  is  supported  by  the  counsel  for 
the    plaintiffs  in   error  in  an  argument  of 


much  ability  and  ingenuity.  They  insist 
that  the  act  of  1873  only  authorizes  a  license, 
which  is  revocable;  and  that  the  act  of 
April  18,  1874,  having  repealed  the  act  of 
April  1,  1873,  it  is  a  revocation  of  the 
license. 

First,  is  it  a  mere  license  which  is  revo- 
cable? Licenses  to  do  a  certain  act,  but 
passing  no  estate  in  the  land,  may  be 
pleaded  without  a  deed.  And  this  doctrine 
does  not,  we  are  told,  trench  upon  the  policy 
of  the  law  which  requires  that  contracts  for 
the  sale  of  real  estate,  or  a  lease  thereof  for 
more  than  one  year,  shall  be  in  writing. 
And  the  reason  is,  because  licenses  amount 
to  nothing  more' than  an  eitcuse  for  the  act 
which  would  otherwise  be  a  trespass,  and 
render  the  part3'^  liable  to  damages.  Cook 
V.  Steames,  11  Mass.  R.  538.  Such  is  not 
the  nature  of  this  act.  It  is  not  merely  a 
permission  to  do  an  act  or  series  of  acts 
upon    another's    land,    which    would 

791  excuse  him  *from  trespass.     It  is  not 
a  permission  to  do  certain  acts — that 

privilege  was  enjoyed  independently  of  the 
statute — and  the  doing  of  those  acts  would 
have  been  no  trespass.  But  the  design  and 
object  of  this  statute  was  to  give  an  exclu- 
sive right  to  the  licensee  or  lessee,  to  use 
and  occupy  the  land,  for  the  period  of  one 
year,  for  his  benefit,  for  a  consideration 
payable  to  the  state,  the  proprietor.  It 
confers  in  fact  an  exclusive  right  to  use, 
occupy  or  take  the  profits  of  land,  by  plant- 
ing or  sowing  oysters  upon  it,  which  grow 
and  fatten  upon  the  soil  and  the  salt  water, 
and  increase  in  value,  I  am  informed,  from 
seventy-five  to  one  hundred  per  cent.  Such 
a  permission  may  be  sometimes  called  a 
license.  It  is  more  in  the  nature  of  a  lease. 
1  Wash,  on  Real  Property,  3d  ed.,  p.  543, 
and  cases  cited.  Licenses  which  in  their 
nature  amount  to  the  granting  of  an  estate 
for  ever  so  short  a  time,  are  not  good  with- 
out deed  (a  lease  for  one  year  without 
writing  is  good  by  our  statute),  and  are 
considered  as  leases,  and  must  always  be 
pleaded  as  such.  And  this  is  in  fact  the 
principle  decided  in  the  case  of  Cook  v. 
Steames,  11  Mass.  R.,  supra,  cited  by  the 
counsel  for  the  plaintiffs  in  error.  In  that 
case  the  defendant  pleaded  a  license,  and 
the  court  held  that  the  plea  was  bad,  because 
the  interest  claimed  was  not  in  the  nature 
of  a  license,  but  of  an  estate,  or  at  least  an 
easement,  in  the  land,  which  cannot  be  ac- 
quired without  writing  or  prescription,  or 
such  a  possession  or  use  as  furnishes  pre- 
sumption of  a  grant ;  neither  of  which  is 
averred  in  (the)  plea."  There  is  nothing 
in  that  case  which  militates  against  the 
above  view;  but  it  in  fact  supports  it.  If 
a  man  license  me  to  enter  into  his  land, 
and  to  occupy  it  for  a  year,  half  a  year  or 
such  like,  this  is  a  lease,  and  so  shall  be 
pleaded.  Viner's  Abridg.,  title  License, 
p.  92. 

792  *  Again,    it   cannot   be   maintained 
that  the  right  acquired   by  the  lessee 

or  licensee  is  not  transferable  or  transmis- 
sible at  his  death.  Suppose  there  had  been 
no  repeal  of  the  statute,  or  revocation,  and 
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that  the  defendants  in  error,  after  they  had 
planted  or  sown  oysters  upon  their  reserva- 
tion, had  made  sale  of  their  land  fronting 
on  the  shore,  and  were  about  to  remove  from 
that  country ;  can  there  be  any  question  of 
their  right  to  transfer  their  oyster  grounds 
to  the  purchaser  of  their  farm?  Or  if  they 
died,  that  their  oyster  plantation,  in  the 
same  plight  in  which  they  held  it,  would  be 
transmitted  to  their  personal  representa- 
tives? Yet  a  mere  license  is  so  much  of  a 
personal  trust  and  confidence,  that  it  does 
not  extend  to  any  one  but  the  licensee,  and 
the  death  of  either  the  licensor  or  the 
licensee,  or  the  transfer  by  either  party, 
will  revoke  it  (1  Wash,  on  Real  Property, 
p.  545).  That  is  not  the  nature  of  the  as- 
signment in  question,  and  it  cannot  be  re- 
garded therefore  as  a  mere  license. 

If  it  is  a  license  it  is  coupled  with  an  in- 
terest; it  gives  an  exclusive  right  to  use 
and  occupy  and  take  the  profits  of  the  soil 
upon  which  the  oysters  are  planted  or  sown. 
It  was  anciently  held,  that  ^*thereis  a  great 
diversity  between  a  license  in  fact,  which 
giveth  an  interest,  and  a  license  in  fact 
which  giveth  only  an  authority  or  dispen- 
sation ;  for  the  one  is  not  to  be  counter- 
manded, but  the  other  is."  Arg.  Lane's 
Rep.  p.  46,  citing  5  H.  7,  and  Mar.  Dyer  92. 

If  it  is  a  license,  it  is  a  license  which  not 
only  gives  an  interest — a  right  to  its  exclu- 
sive use  and  occupancy — but  gives  it  for  a 
certain  period,  for  one  year,  and  for  a  val- 
uable consideration  which  is  paid.  If  a 
certain  time  is  limited,  it  is  not  revocable 
though  the  thing  is  not  done.  Jenk.  Rep. 
209,  pi.  41. 

But  whether  it  be  a  lease  or  a  li- 
793  cense,  has  there  *been  a  revocation 
by  the  state  in  this  case?  If  the  state 
has  not  revoked  it,  though  it  be  revocable, 
the  defendants  below  could  not  derive  ad- 
vantage in  their  defense  upon  the  ground 
that  it  was  revocable.  There  is  no  express 
revocation  by  the  state.  But  it  is  argued 
that  the  repeal  of  the  act  of  1873,  by  the  act 
of  1874,  was  a  revocation  of  the  license.  It 
is  enacted  (chap.  15,  {  13,  p.  196,  Code  of 
1873),  ^^that  no  law  shall  be  construed  to 
repeal  a  former  law ;"  first,  *  'as  to  any  right 
accrued;  or,"  second,  as  to  any  ''claim 
arising  under  the  former  law;*'  "or  in  any 
way  whatever  to  affect"  **any  right  accrued, 
or  claim  arising,"  "before  the  new  law 
takes  effect."  In  this  case  it  is  at  least  a 
claim  arising  under  the  act  of  1873,  before 
the  repealing  act  took  eflFect,  if  indeed  the 
right  had  not  accrued.  They  had  in  all 
respects  complied  with  the  terms  and  re- 
quirements of  the  statute.  They  were  en- 
titled to  a  priority  over  all  others  on  certain 
conditions,  which  they  had  fulfilled.  They 
had  made  application  in  time  to  the  in- 
spector. They  had  paid  the  rent  which  was 
the  consideration  of  the  assignments.  And 
the  assignments  had  been  executed  to  them 
by  the  officer  of  the  state,  who  was  clothed 
with  authority  for  that  purpose. 

But  it  is  said  that  the  payment  of  the 
rent  was  voluntary,  that  it  was  paid  in  ad- 
vance of  the  obligation   to  pay,   and  there- 


fore could  give  no  good  foundation  for  their 
claim.  The  statute  does  not  say  at  what 
time  the  rent  should  be  paid,  whether  in 
advance  or  during  the  year,  or  at  its  close. 
But  it  is  argued  that  as  rent  is  usually  not 
due  until  the  end  of  the  year,  it  is  presum- 
able that  the  legislature  did  not  intend  that 
it  should  be  paid  until  then ;  and  that  when 
the  legislature  intended  otherwise,  as  in 
section    11,    it   expressly   required   the  rent 

"to   be   paid    in    advance."     It    may 
794      *rather  be  inferred  therefrom,  that  in 

the  mind  of  the  legislature  the  pay- 
ment in  advance  was  not  incompatible  with 
the  idea  of  rent.  The  requirement  to  pay 
in  advance  not  being  expressed  in  the  pre- 
vious sections  does  not  imply  that  the  leg- 
islature intended  that  it  should  not  be  paid 
in  advance.  But  those  sections  being*  silent 
as  to  the  time  of  payment,  it  is  implied 
that  it  was  left  to  the  discretion  of  the  in- 
spector to  prescribe  the  time  of  payment 
And  in  the  proper  exercise  of  his  discretion 
having  required  the  rents  to  be  paid  in  ad- 
vance, it  was  as  obligatory  upon  the  as- 
signees as  if  it  had  been  expressed  in  the 
statute. 
The    new   act,    which  repeals   the  act  of 

1873,  was   approved  on  the  18th   of  April 

1874.  By  the  acts  of  assignment,  which 
were  executed  when  the  act  of  1873  was  in 
force,  they  were  invested  with  the  exclusive 
right  to  the  use  and  occupancy  of  the  prem- 
ises, provided  they  caused  them  to  be 
marked  by  suitable  stakes  before  the  1st  of 
May  1874,  which  requirement  and  condition 
was  strictly  within  the  inspectors  author- 
ity. They  complied  with  that  proviso  to 
the  letter,  and  caused  the  reservations  to 
be  marked  with  suitable  stakes  before  the 
1st  of  May  1874 ;  that  is,  about  the  26th  of 
April.  And  the  court  is  of  opinion  that 
although  it  was  not  done  until  after  the 
repealing  act  was  passed,  it  was  a  fulfil- 
ment of  the  condition  which  entitled  them 
to  the  right,  and  that  upon  the  performance 
thereof  their  right  to  the  exclusive  use  and 
occupancy  of  the  premises  vested,  and  can- 
not be  affected  in  any  way  by  the  repeal  of 
the  former  act. 

The  court  is  therefore  of  opinion  to  affirm 
the  judgment  with  costs  and  damages  to 
the  defendants  in  error. 

Judgment  affirmed. 
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I.  OWNERSHIP  OP  OYSTER  LANDS. 

A.  Stmte  as  Owner.— The  principle  had  lon^r  been 
settled,  that  each  state  owns  the  bed  of  all  tide- 
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waters  within  its  jurisdiction,  unless  they  have 
been  granted  away.  But  the  title  thus  held  is  sub- 
ject to  the  paramount  risrht  of  navigation.  The 
state  in  the  exercise  of  its  ownership  of  land  cov- 
ered with  water,  may  rrant  the  exclusive  use  of  it 
to  its  own  citizens.  Such  a  grant  is  not  a  violation 
of  the  power  of  congress  to  regulate  commerce. 
Commerce  has  nothinsr  to  do  with  land  while  pro- 
ducinfiT,  but  only  with  the  product  after  it  has 
become  the  subject  of  trade.  The  risrht  acquired 
under  such  irrant  is  a  property  riirht  and  not  a 
mere  privilege.  McCready  v.  Com.,  M  U.  S.  891. 
(1877.) 

B.  RliMuian  Proprietors.— Riparian  owners  of  lands 
bounded  by  the  Ohio  river  own  the  fee  to  low-water 
mark,  subject  to  an  easement  of  the  public  in  that 
portion  lying  below  high-water  mark,  with  the 
right  of  the  state  to  control  that  easement  for  the 
purposes  of  navigation  and  commerce  without 
compensation  to  the  owner.  Ravenswood  v.  Flem- 
ings, 22  W.  Va.  SS. 

A  lessee  of  a  fishery  in  a  navigable  river,  whether 
his  title  extends  to  the  middle  of  the  stream  or  not. 
has  certain  riparian  rights  which  can  be  taken  for 
the  public  good  only  upon  due  compensation  made. 
Alex.  &  Fred.  Ry.  Co.  v.  Faunce,  81  Gratt.  761. 

C.  Ownership  by  Statutory  Asslgomont.— Under  ch. 

2M,  S  0,  acts  1888-84,  an  assignment  for  planting  oys- 
ters may  be  made  to  the  owner  or  occupier  but  not 
to  both  if  the  full  quantity  has  been  once  assigned. 
The  inspector  may,  however,  assign  occupied  bot- 
tom but  in  such  case  the  planter  has  eighteen 
months  in  which  to  remove  his  oysters  already 
planted.    Hurst  v.  Dulany,  84  Va.  701, 5  S.  E.  Rep.  808. 

No  Irrevocable  right  of  property  can  be  acquired 
under  the  act  of  March  4th,  1884,  S  6.  for  the  right  to 
revoke  privileges  granted  under  that  act  is  ex- 
pressly reserved  therein.  Nor  can  one  who  has 
availed  himself  of  privileges  under  that  act  question 
the  constitutionality  thereof.  Purcell  v.  Conrad,  84 
Va.  567,  5  S.  E.  Rep.  546. 

The  main  object  of  the  oyster  law  Is  to  obtain 
revenue.  A  conditional  application  for  assignment 
of  oyster  bottoms  is,  therefore,  in  the  eyes  of  the 
law,  no  application,  and  is  no  bar  to  an  assignment 
of  unoccupied  ground.  The  mere  fact  that  the 
plaintiff  formerly  rented  the  ground  raises  no 
equity  in  his  favor.  Coleman  v.  Claytor,  08  Va.  80, 
24  S.  E.  Rep.  408.  ^ 

One  who  shows  no  application  to  the  Inspector,  or 
assignment  of  grounds  by  him,  or  notice,  or  receipt 
for  rent  paid,  has  no  property  in  oyster  grounds 
under  the  statute  and  cannot  maintain  the  action 
of  unlawful  detainer  for  them  against  one  who  is 
not  a  mere  wrongdoer  but  who  Is  holding  under  a 
claim  of  right  West  v.  Adams  (Va.),  27  S.  E.  Rep. 
406. 

An  Inspector,  in  the  assignment  of  oyster  grounds, 
acts  in  a  quasi- judicial  capacity,  and  cannot  be 
compelled  by  mandamus  either  to  exercise  his  dis- 
cretion or  to  undo  what  he  has  already  done  In  the 
exercise  thereof.  Thurston  v.  Hudglns,  08  Va.  780, 
20  S.  E.  Rep.  966. 

D.  Mere  PosseMloo.— In  Mears  &  Lewis  v.  Dexter, 
86  Va.  834, 11  S.  E.  Rep.  588,  the  action  of  unlawful 
entry  was  brought  It  was  held,  since  the  plaintiff 
was  in  actual  possession  of  the  oyster  beds,  when 
the  defendant  entered,  and  such  entry  was  unlaw- 
ful, the  plaintiff  was  entitled  to  recover,  any  posses- 
sion being  legal  possession  against  a  wrongdoer. 


II.  VIOLATION  OP  OYSTER  LAWS. 

A.  Defective  Indlctmeats.— An  indictment  for  tak- 
ing oysters  with  ordinary  oyster  tongs,  without 
paying  the  tax  prescribed,  charges  no  offence.  The 
tax  Intended  by  the  statute  Is  a  tax  on  sales  of 
oysters  so  taken,  and  not  for  the  taking.  0>nst  Va. 
Art  10,  S  2:  Morgan  v.  Ck)m..  26  Gratt  902.  (187&) 

S  2,  Act  March  14,  1872,  forbids  any  other  person 
than  a  resident  of  the  state  of  Virginia  to  catch,  take 
or  plant  oysters  in  the  water  thereof. 

S  22,  Act  April  1st,  1873,  which  was  construed  to 
deal  with  the  whole  subject  of  oysters  omits  the 
word  "plant"  Held,  this  is  equivalent  to  an  ex- 
press repeal  of  the  former  statute  so  far  as  con- 
cerns planting  oysters.  McCready  v.  Com.,  27  Gratt. 
982. 

The  acts  of  April  28,  1887,  and  March  5, 1888,  pro- 
hibit dredging  on  private  oyster  grounds,  and  fix  a 
penalty  therefor.  The  Act  of  March  8,  1896,  which 
amends  and  re-enacts  these  acts  also  prohibits  such 
dredging  but  fixes  no  penalty.  Held,  since  the  lat- 
ter act  was  intended  to  embrace  the  whole  subject 
of  oysters,  the  provision  against  such  dredging  was 
repealed  by  implication.  Somers  v.  Com.,  97  Va. 
750.  88  S.  E.  Rep.  881. 

B.  Porfleltures.— There  is  no  doubt  that  where  not 
restricted  by  the  United  States  (Constitution,  a  state 
legislature  has  the  power  to  exact  the  forfeiture  of 
a  vessel  employed  In  violating  the  oyster  laws  of  the 
state,  notwithstanding  the  owner  may  not  be  impli- 
cated in  the  offence,  and  the  vessel  may  be  so 
employed  without  his  knowledge  or  consent  But 
such  law,  so  far  as  it  applies  to  third  persons  not 
charged  with  nor  convicted  of  the  offence  denounced 
by  the  statute,  must  provide  an  opportunity  for 
defence.  The  mere  fact  that  in  a  particular  case 
such  third  person  was  notified  and  had  opportunity 
of  defense  Is  Immaterial.  The  statute  muat  provide 
such  opportunity  to  be  heard  or  it  Is  void  as  to  him. 
Boggs  V.  Com.,  76  Va.  980. 

The  Act  of  March  6,  1880,  which  provides  for  the 
forfeiture  of  vessels  employed  contrary  to  the  pro- 
visions of  that  Act  does  not  extend  such  forfeiture 
to  the  oysters  unlawfully  taken.  Nor  can  the  state 
retake  such  oysters  as  from  a  wrongdoer  unless 
there  be  proof  that  the  particular  oysters  were 
unlawfully  taken.    McCandlish  v.  Ck>m.,  76  Va.  1002. 

IH.  OYSTER  TAX. 

In  Com.  V.  Brown,  01  Va.762,  21  S.  E.  Rep.  8e7,  it  was 
held  that  S  5,  Acts  1802,  providing  for  tax  or  weekly 
sales  of  oysters  does  not  violate  S  1,  Art  10,  of  the 
Ck>nst  or  S  2,  Art  10.  Also  the  title  of  an  amendment 
to  a  section  of  the  Va.  Code  need  not  be  so  detailed 
as  that  of  the  original  act  A  mere  reference  to  the 
chapter  and  section  to  be  amended,  repealed,  or 
added  to,  is  sufllclent  if  the  amendment  is  germane 
to  the  subject  of  the  chapter. 

IV.  THE  COMPACT  OP  1785. 

The  compact  of  1785,  between  Virginia  and  Mary- 
land is  not  in  conflict  with  the  second  clause  of  the 
sixth  article  of  confederation,  and  so  far  as  it  was 
in  conflict  with  the  constitution  of  the  United  States, 
it  has  been  suspended  and  superseded.  Such  com- 
pact Is  not  a  treaty,  alliance  or  confederation  tend- 
ing to  weaken  the  central  government  but  a  mere 
agreement  to  facilitate  free  commercial  Intercourse 
between  two  adjoining  states.  Wharton  v.  Wise,  168 
U.  S.  166, 14  Sup.  Ct.  Rep.  788. 

Va.  Code  1878,  p.  110,  provides  "all  laws  and  regula- 
tions, which  may  be  necessary  for  the  preservation 
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of  flsli,"  in  the  river  Potomac  or  tbe  river  Pocomoke, 
within  the  limits  of  Virfirinla.  "shall  be  made  with 
the  mutual  consent  and  approbation  of  both  states" 
{.  «.,  Maryland  and  Virginia.  In  Hendricks  v.  Com., 
75  Va.  934.  it  was  held  that  under  this  compact  a  citi- 
zen of  Maryland  could  be  convicted  in  a  Virginia 
court  for  the  violation  of  a  Virsrinia  statute  in  resrard 
to  fishinfir,  passed  with  the  consent  and  approval  of 
Maryland.  The  court  said:  "The  power  of  a  state 
to  enact  laws,  carries  with  it  the  judicial  power  to 
enforce  them." 

An  indictment  in  a  Maryland  court  for  unlawful 
flshiuff  in  the  Potomac  which  does  not  aver  that  the 
statute  violated  was  assented  to  by  Virginia  is 
defective.    State  v.  Hoofman,  9  Md.  28. 

In  Exports  Marsh,  57  Fed.  Rep.  719,  construinsr  the 
compact  of  March  88,  1786,  between  Virginia  and 
Maryland,  the  court  in  a  very  able  opinion,  held,  dis- 
approvlnfiT  the  dictum  to  the  contrary  in  Hendricks 
V.  Com.,  75  Va.  984,  that  the  provision  that  "all  laws 
and  regulations  which  may  be  necessary  for  the 
preservation  of  fish  shall  be  made  with  the  mutual 
consent  and  approbation  of  both  states"  applies  only 
to  the  Potomac  river  and  not  to  the  Pocomoke  river; 
and  that  provisions  as  to  the  Pocomoke  river  do  not 
Include  the  Pocomoke  Sound,  they  belnff  separate 
and  distinct.  The  court  seems,  however,  to  have 
incorrectly  stated  the  decision  of  the  Vlrffinia  court 
in  Hendricks  v.  Com.,  95  Va.  934,  saying  that  the  Vir- 
ginia court  of  appeals  sustained  the  defense  of  de- 
fendant Hendricks. 

The  official  report  shows  the  verdict  of  conviction 
was  affirmed.  See  Wharton  v.  Wise,  168  U-  S.  166, 
14  Sup.  Ct  Rep.  788. 
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I.  PidudMies— R«celyins  Confederate  Money— Scalioir. 

—A  personal  representative  havlnir,  durinir  the 
war,  received  Confederate  money  and  used  it  in 
his  own  business,  in  the  settlement  of  his  account 
of  administration  after  the  war,  the  money  so 
received  will  be  charged  to  him  as  of  its  scaled 
value  in  irold  at  the  date  of  its  receipt  and  not  at 
the  end  of  the  year. 

a.  Ssnie— Same— CommUsiMis.^— A  personal  repre- 
sentative will  be  entitled  to  his  commissions  upon 
moneys  received  by  him  during  the  war,  thousrh 
he  did  not  settle  his  accounts  until  after  the  war. 

a.  Same— Same— Accounts.— In  settling  the  account 
of  a  personal  representative  who  acted  durinir  the 
war,  the  balance  found  against  him  should  be 
reduced  to  its  value  in  ffold.  And  the  decree 
affainst  him  should  be  for  the  amount,  to  be  paid 
in  irold  or  its  equivalent,  in  United  States  cur- 
rency. 

4.  Same  — Same  — Ancillary  Administration.- Where 
there  has  been  a  principal  administration  in  one 
state,  and  an  ancillary  administration  in  another, 
whether  the  courts  of  the  latter  will  permit  the 
assets  there  beinir  to  be  transferred  to  the  former, 
before  the  leiratees  as  well  as  the  creditors  in  the 
state  of  the  ancillary  administration  are  satisfied, 
will  depend  upon  the  circumstances  of  each  case. 
There  is  no  Inflexible  rule  on  the  subject. 

5.  Same— Same— Bvrden  of  Proof.— In  such  a  case,  the 
foreign  claimants  who  come  here  insisting  on  the 

*Plduclarles— Settlement  of  Accounts— Commissions. 

—See  Crlgler  v.  Alexander,  33  Gratt  674.  and  noU . 


transmission  of  the  assets  to  another  state,  when 
there  are  domestic  claimants  also,  oo^ht  to  be 
required  to  show  that  their  transmission  is  Indis- 
pensable to  the  purposes  of  Justice.  They  ouffht 
to  show  that  distribution  cannot  be  made  here 
without  injury,  or  at  least  great  inconvenience, 
to  parties  Interested  in  the  estate.  The  burden  Is 
upon  them  to  make  out  a  case  for  the  Interposi- 
tion of  the  court  in  their  favor. 

6.  Same— Same.— A  testator  having  died  in  New 
York,  and  his  executrix  having  qualified  there,  a 
curator  of  the  estate  in  Virginia  pay^  money  to 
two  of  the  testator's  legatees  who  are  in  Virginia. 
It  being  probable  that  the  debts  of  the  estate 
have  been  paid,  the  curator  will  not  be  required 
to  pay  over  to  the  representative  of  the  estate 

796  the  money  paid  to  the  legatees,  ^ntil  an 
enquiry  can  be  directed  to  ascertain  whether 
any  part  of  the  assets  are  needed  in  New  York  to 
pay  debts  and  legacies,  and  to  what  portion  of  the 
estate  the  two  legatees  to  whom  the  curator  paid 
money  are  entitled  under  the  will  of  the  testator. 
And  the  curator  will  be  entitled  to  a  credit  on  his 
account  for  so  much  as  they  are  entitled  to  as 
legatees,  and  he  has  paid  to  them. 

Michael  Hart,  a  citizen  of  New  York, 
died  in  September  1861,  leaving^  a  ^vidow 
and  several  children;  and  leaving-  a  will 
which  was  duly  admitted  to  probate  in  the 
surrogate  court  of  New  York.  By  his  will 
he  gave  to  his  widow  $75,000,  and  to  his 
widow  in  trust  for  his  daughter  $30,000.  To 
each  of  his  other  children  he  gave  $5,000; 
and  after  some  other  small  legacies,  he  de- 
vised and  bequeathed  the  balance  of  his 
estate  to  his  widow,  Solomon  Davis  and 
Alfred  Moses,  of  Richmond,  Va.,  and 
Greorge  A.  Davis,  of  Cleveland,  in  trust,  for 
the  benefit  of  all  his  children  equally,  to  be 
held  as  they  think  proper ;  and  he  appointed 
these  same  persons  his  executors.  Mrs. 
Hart  alone  qualified  as  executrix  in  New 
York. 

Michael  Hart  appears  to  have  left  a  large 
estate,  much  of  it  in  New  York,  and  a  con- 
siderable portion  of  it  in  Virginia ;  that  in 
this  state  consisting  of  lots  in  Richmond, 
Lynchburg,  &c.,  slaves,  stocks  in  banks 
and  internal  improvement  companies,  in 
insurance  and  other  joint  stock  companies, 
in  bonds  and  notes,  in  bonds  of  the  state 
of  Virginia,  &c.,  Ac. 

It  being  feared  that  if  the  will  was  ad- 
mitted to  probate  the  property  mig-ht  be 
sequestered  by  the  Confederate  States  gov- 
ernment, it  was  withheld  until  1868,  when 
it  was  admitted  to  probate,  and  the  estate 
in  Virginia  was  committed  to  John  Wright, 
sheriff  of  the  city  of  Richmond,  for  admin- 
istration. 

In  the  meantime,  in   1861,    Alfred  Moses, 
the  nephew  of   the   testator,   who  had 
797      been  appointed  one  of  his  ^executors, 
qualified  in  the  probate  court  of  Rich- 
mond as  curator  of  the  estate. 
In  1868  Wright,  as  administrator  of  Hart, 
instituted  his  suit   in   equity   in  the  Chan- 
cery court  of  the  city  of  Richmond  against 
Moses  and  Greorge  Davis,  his  surety,  for  an 
account  of  the  estate  which   came    into   his 
hands  and    for  payment.     The  defendants 
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answered,  and  a  commissioner  of  the  court 
was  directed  to  take  the  account. 

The  commissioner  made  his  report,  which 
was  excepted  to  by  the  defendants;  and 
some  of  his  exceptions  having  been  sus- 
tained, the  report  was  recommitted  to  be 
reformed.  The  second  report  was  also  ex- 
cepted to  by  the  defendants.  The  most  of 
these  exceptions  need  not  be  stated,  as  they 
are  questions  of  fact  dependent  on  evidence. 
But  there  are  three  which  require  to  be 
stated.     They  are 

Ist.  Because  the  commissioner  has  scaled 
the  money  received  by  the  curator  at  the 
date  of  its  receipt,  instead  of  at  the  end  of 
the  year. 

It  appeared  that  the  curator  used  the 
money  collected  by  him  in  his  business. 

2d.  That  the  curator  was  not  allowed  com- 
missions on  his  receipts  from  1861  to  1866. 

It  appeared  that  no  account  was  settled 
by  the  curator  during  the  war.  In  1866  he 
put  his  papers  in  the  hands  of  the  commis- 
sioner; but  before  the  commissioner  had 
completed  the  account  he  was  removed  from 
office  by  the  military  authorities;  and  no 
further  effort  was  made  for  the  settlement 
of  the  account  until  the  order  for  the  account 
was  made  in  this  case. 

3d.  Because  the  curator  was  not  allowed 
a  credit  for  the  sums  of  $5,573.55  and  $1,000, 
paid  by  him  to  Henry  Hart,  and  $10,250 
798  of  Confederate  bonds,  in  *which  he 
had,  early  in  1862,  invested  moneys 
of  the  estate  which  he  had  collected,  and 
which  he  had  delivered  to  Henry  Hart. 

It  appeared  that  Henry  Hart,  who  was  a 
son  of  Michael  Hart,  came  to  Richmond 
aoon  after  the  commencement  of  the  late 
war,  and  George,  another  son,  also  came 
south  subsequently,  and  they  seem  to  have 
remained  in  the  south  during  the  war.  The 
sum  of  $5,573.55  was  paid  to  them  on  ac- 
count of  their  interest  in  the  estate  of  their 
father.  It  appears  further,  that  when  Mc- 
Clellan  was  near  Richmond,  Moses  and 
Henry  Hart  fearing  that  Richmond  would 
be  taken,  Henry  Hart  left  the  city  and  went 
to  North  Carolina,  taking  with  him  most 
of  the  slaves  belonging  to  the  estate,  and 
also  these  Confederate  bonds,  which  were 
put  into  his  hands  by  Moses  for  the  purpose ; 
and  Moses  also  paid  him  at  the  same  time 
$1,000  in  southern  bank  bills.  Other  facts 
bearing  on  this  question  are  referred  to  in 
the  opinion  of  Judge  Staples. 

The  cause  came  on  to  be  heard  on  the  14th 
of  February  1874,  when  the  court  overruled 
the  defendants*  exceptions,  and  the  gold 
balance  against  Moses,  reported  by  the 
commissioner,  having  been  converted  into 
United  States  currency,  there  was  a  decree 
against  Moses  and  surety  in  favor  of  the 
plaintiff  for  $30,871.13,  with  interest  on  $18,- 
637.09  from  the  10th  of  February  1874,  and 
also  for  $1,279.14,  with  interest  on  $916.52 
from  the  20th  of  December  1873,  and  costs. 
And  from  this  decree  Moses  and  Davis'  ad- 
ministratrix applied  to  this  court  for  an 
appeal;  which  was  allowed. 

Neeson  and  Keiley,  for  the  appellants. 


Ould  &  Carrington  and  Page   &    Maury, 
for  the  appellee. 

799  ♦STAPLES,    J.    Michael    Hart,    a 
resident   of  New   York,  died  in  that 

state  in  September,  1861,  possessed  of  a 
considerable  real  and  personal  estate. 

By  his  will,  which  was  admitted  to  pro- 
bate in  the  surrogate  court  of  New  York, 
he  appointed  his  wife,  Frances  Hart,  his 
executrix,  George  A.  Davis,  of  Ohio,  the 
appellant  Moses  and  Solomon  Davis,  of 
Richmond  city,  his  executors.  None  of 
them  qualified,  however,  except  Mrs.  Hart, 
to  whom  letters  testamentary  were  granted 
in  New  York.  The  will  was  not  offered  for 
probate  in  this  state ;  no  doubt  under  an 
apprehension  that  the  property  here  n^^T^t 
thereby  be  exposed  to  confiscation.  The 
appellant  Moses,  however,  at  the  request  of 
the  parties  interested,  or  a  part  of  them, 
qualified  as  curator  of  the  estate  in  Vir- 
ginia. The  precise  time  of  this  qualifica- 
tion does  not  appear,  though  it  was  probably 
in  the  winter  of  1861  and  '62.  The  appel- 
lant, in  his  character  of  curator,  took  pos- 
session of  the  personal  property,  which  was 
of  considerable  value,  consisting  of  stocks 
in  banks,  insurance  and  other  companies, 
shares,  bonds,  notes,  and  other  evidences 
of  debt.  He  continued  to  act  in  that  ca- 
pacity until  the  year  1868,  when  the  will 
was,  for  the  first  time,  admitted  to  probate 
here,  and  administration,  with  the  will 
annexed,  was  committed  to  the  appellee 
Wright,  sheriff  of  the  city  of  Richmond. 

In  August  1869  this  bill  was  filed  by 
Wright  in  the  Circuit  court  of  the  city, 
against  the  appellant,  for  a  settlement  of 
his  accounts  as  curator,  and  for  the  payment 
of  such  balance  as  might  be  found  due  the 
estate.  In  this  suit  such  proceedings  were 
had  that  in  February  18/4,  a  decree  was 
rendered  by  the  Chancery  court  of  Rich- 
mond against  the  appellant  for  the  sum  of 
thirty   thousand    eight    hundred   and 

800  seventy-one     *dollar8     and     thirteen 
cents.     From    this   decree    an  appeal 

was  taken  by  Moses  to  this  court. 

There  are  various  assignments  of  error 
in  the  proceedings  of  the  court  below.  I  do 
not  propose,  however,  to  consider  them  in 
the  order  in  which  they  are  presented,  or 
to  enter  into  any  elaborate  discussion  of 
the  questions  growing  out  of  these  assign- 
ments, with  the  exception  of  one  of  these, 
which  will  be  more  particularly  noticed  in 
the  conclusion. 

The  first  matter  that  demands  attention  is 
the  amount  of  the  decree  against  the  appel- 
lant. He  insists  that  it  greatly  exceeds  the 
assets  which  came  into  his  hands  after  al- 
lowing him  his  just  credits.  The  objection 
I  think  is  not  well  taken.  It  is  in  proof 
that  in  December  1861  the  appellant  had  in 
his  possession  more  than  five  thousand 
dollars  belonging  to  the  estate,  which  he 
paid  to  Henry  and  George  Hart.  He  had 
also  over  ten  thousand  dollars  invested  in 
Confederate  bonds,  and  the  further  sum  of 
one  thousand  dollars,  with  all  of  which  he 
is  chargeable.     In  his  letter  of  April    1862 
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to  Mrs.  Hart,  the  executrix,  he  states  that 
he  then  had  in  cash  about  twenty  thousand 
dollars  on  which  he  was  making  interest. 

The  appellant's  account,  as  curator  with 
the  Traders  Bank  of  Richmond,  shows  that 
between  the  18th  January  1862,  and  the  31st 
January  1863,  he  had  deposited  to  his  credit 
in  that  bank  about  twenty-four  thousand 
dollars  in  Confederate  money  belonging*  to 
the  estate,  that  the  greater  part  was  drawn 
out  by  him  during  the  year  1862,  and  the 
entire  amount  by  the  2d  July  1863.  The 
evidence  in  the  cause,  indeed  the  appellant's 
own  admissions,  lead  irresistibly  to  the 
conclusion  that  this  money  was  appropriated 
by  him,  and  employed  in  trade  and  specu- 
lation. 

801  *These    facts    show   that  the  report 
of  the  commissioner,    upon  which  the 

pecree  is  based,  does  not  over  estimate  the 
amount  of  the  assets  which  came  to 
the  hands  of  the  appellant.  The  only  doubt 
I  have  had  is,  whether  the  appellant  is  not 
justly  chargeable  with  a  larger  sum.  The 
decree  in  this  particular  is  perhaps  as  nearly 
correct  as  can  be  under  all  the  circumstances 
of  the  case,  and  does  substantial  justice  to 
the  parties. 

Another  ground  of  complaint  is,  that  the 
court  scaled  the  Confederate  currency  in 
the  hands  of  the  appellant,  as  of  the  date 
of  its  receipt,  instead  of  applying  the  scale 
at  the  end  of  the  year  in  which  it  was  re- 
ceived. It  is  said  that  the  law  allows  to  a 
personal  representative  a  reasonable  time 
to  make  his  disbursements,  and  during  this 
reasonable  time  the  estate  and  not  the  fidu- 
ciary should  bear  any  loss  resulting  ^om  a 
depreciation  of  the  currency. 

This  may  be  true  with  respect  to  a  fidu- 
ciary who  has  properly  disbursed  the  assets, 
or  has  retained  them  in  his  hands  a  rea- 
sonable time  with  a  view  to  disbursement 
or  investment ;  but  the  benefit  of  the  rule 
cannot  be  justly  extended  to  one  who  has 
been  guilty  of  a  devastavit  by  converting 
the  assets  to  his  own  use.  As  it  is  difficult, 
if  not  impossible,  in  most  cases  to  ascertain 
the  period  of  conversion,  and  as  the  fiduci- 
ary plainly  violates  his  duty  in  using  the 
trust  fund,  he  may  be  properly  charged  with 
the  value  of  the  currency  at  the  time  it  was 
received.  On  the  other  hand  there  may  be 
cases  in  which  the  value  should  be  fixed  as 
of  the  time  of  the  conversion.  No  inflexi- 
ble rule  can  be  laid  down  on  the  subject. 
In  the  case  before  us,  I  am  of  the  opinion 
the  chancellor  was  warranted  by  the  cir- 
cumstances in  applying  the  scale  of  depre- 
ciation at  the  time  the  Confederate  currency 
was  received  by  the  appellant. 

802  ^Another  ground   of   error  assigned 
is,  that  the  chancellor,  after  reducing 

the  Confederate  treasury  notes  to  their  gold 
value,  added  thereto  the  premium  in  na- 
tional currency.  It  is  argued  that  this 
practice  is  in  conflict  with  the  decisions  of 
the  Supreme  court  of  the  United  States, 
which  hold,  that  under  the  act  of  congress, 
treasury  notes,  known  as  ** greenbacks," 
constitute  a  legal  tender  in  the  payment  of 
all  debts. 


A  moment's  consideration  will  show  that 
these  decisions  have  no  bearing  upon  the 
question.  The  act  of  March  3d,  1866,  for 
the  adjustment  of  Confederate  liabilities, 
provides  that  the  debt  may  be  liquidated 
and  settled  by  reducing  the  nominal  amount 
to  its  true  value  at  the  time  the  contract 
was  entered  into,  or  at  such  other  time  as 
to  the  court  or  jury  may  seem  right  in  the 
particular  case.  This  act  has  been  gener- 
ally construed  by  the  courts  as  authorizing, 
if  not  requiring,  the  gold  value  of  the  Con- 
federate notes  to  be  ascertained.  And  this 
has  been  the  practice  throughout  the  state. 
If  this  course  be  pursued — if  the  Confederate 
debt  be  reduced  to  its  value  in  gold,  and 
judgment  entered  for  the  amount,  it  is  very 
clear  that  the  debtor  ought  not  to  be  per- 
mitted to  discharge  that  judgment  in  a 
depreciated  currency  less  valuable  than 
gold.  Such  a  result  would  be  unjust  to  the 
creditor,  and  contrary  to  the  true  intent  and 
meaning  of  the  statute.  And  yet  this  very 
result  will  follow  if  the  court  render  a  judg- 
ment for  the  gold  value,  and  the  debtor  is 
allowed,  as  he  will  be,  to  pay  the  debt  dol- 
lar for  dollar  in  depreciated  legal  tender 
notes.  It  was  from  an  apprehension  of  the 
unjust  working  of  this  practice,  this  court 
adopted  the  rule  laid  down  in  Magill  v. 
Manson,  20  Gratt.  527,  of  adding  the  pre- 
mium to  the  gold  value,  and  of  giving 
judgment  for  the  amount  thus  ascer- 
803  tained.  The  court  does  not  *thereby 
undertake  to  prescribe  the  kind  of 
money  in  which  a  debt  is  to  t>e  paid ;  but 
to  ascertain  and  determine  the  precise 
amount  which  is  to  be  paid.  Instead  of 
rendering  a  judgment  for  gold,  or  for  a  sum 
to  be  paid  in  gold,  the  court  enters  judg- 
ment for  a  sum  which  may  be  paid  in 
money,  the  equivalent  in  value  of  the  gold. 
The  main  objection  to  the  rule  adopted  in 
Magill  V.  Manson  is,  that  the  national  cur- 
rency may  so  appreciate  in  value  between 
the  date  of  the  judgment  and  the  time  of 
payment  as  indirectly  to  increase  the  amount 
for  which  the  debtor  is  liable.  On  the  other 
hand,  the  creditor  may  lose  by  the  depreci- 
ation of  the  currency  after  the  rendition  of 
the  judgment.  This,  however,  is  a  hazard 
necessarily  incident  to  every  judgment,  and 
indeed  to  every  obligation  payable  in  cur- 
rency rather  than  gold. 

In  order  to  avoid  this  difficulty,  and  with 
a  view  to  attain,  as  far  as  may  be,  the  jus- 
tice of  the  case,  this  court  has  so  far  modi- 
fled  the  rule  laid  down  in  Magill  v.  Manson 
as  to  authorize  the  debtor  to  pay  in  coin  or 
its  equivalent.  This  will  be  effected  by 
fixing  the  amount  of  recovery  under  the 
statute  in  gold,  and  by  so  £:aming  the 
judgment  or  decree  as  to  authorize  and 
require  the  debtor  to  discharge  it  in  gold ; 
or,  at  his  option,  to  pay  a  sum  in  currency 
equivalent  m  actual  value  to  the  gold.  The 
decree  in  the  present  case  can  be  modified 
accordingly;  the  result  will  not,  however, 
be  substantially  varied. 

I  have  devoted  more  time  to  the  consider- 
ation of  this  branch  of  the  case  than  is  per- 
haps  necessary.     As    the   question  has  not 
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been  discussed  by  this  court  on  any  previous 
occasion,  and  as  counsel  seem  somewhat 
mistaken  as  to  the  ground  upon  which  the 
court  has  heretofore  proceeded,  it  has  been 
deemed  but  just  that  these  g^rounds  should 
be  now  briefly  stated. 

804  ^Another  error  assigned   is  the  re- 
fusal  of   the   chancellor  to  allow  the 

appellant  his  commissions.  As  already 
stated,  the  appellant  qualified  as  curator  in 
the  winter  of  1861-'62.  It  appears  that  in 
September  1866  he  laid  before  a  commis- 
sioner his  accounts  for  settlement,  but  none 
was  made,  in  consequence  of  the  removal 
of  the  commissioner  from  office  by  the  mil- 
itary authorities  from  the  federal  govern- 
ment. No  other  settlement,  before  or 
subsequent  to  the  time  just  mentioned,  was 
ever  made  or  attempted.  The  chancellor 
allowed  the  appellant  his  commissions  sub- 
sequent to  September  1866;  but  he  refused 
to  allow  them  for  the  period  between  1861 
and  1866.  In  this  I  think  he  committed  no 
error.  This  could  be  demonstrated  by  a 
reference  to  section  8,  chapter  132,  page  662, 
Code  of  1860;  act  of  March  14,  1862;  acts  of 
March  11,  1863;  act  of  1862  and  1863,  page 
82,  and  the  act  of  March  3d,  1866. 

This  question  must  however  be  regarded 
as  settled  by  the  decision  of  this  court  in 
Strother  v.  Hull,  23  Gratt.  652,  671,  in  which 
it  was  held  that  the  fiduciary  was  entitled 
to  his  commissions.  I  did  not  sit  in  that 
case,  but  regard  it  as  a   binding  authority. 

There  are  other  exceptions  involving  mere 
matters  of  fact,  not  necessary  to  be  partic- 
ularly considered  here.  I  think  the  chan- 
cellor was  correct  in  overruling  them. 

The  last  and  most  important  question  in 
this  case  remains  to  be  considered.  It  seems 
that  Henry  and  George  Hart,  sons  of  the 
testator,  and  legatees  under  his  will,  during 
the  war  resided  in  Virginia.  Henry  Hart 
came  to  Richmond  very  early  after  the  hos- 
tilities commenced.  The  exact  date  of 
George  Hart's  arrival  does  not  appear;  but 
he  was  certainly  in  the  state  during  the 
period  of  the  transaction   hereafter  to 

805  be  ^mentioned.  In  December  1861  the 
appellant  paid  them  about  five  thou- 
sand and  five  hundred  dollars.  He  delivered 
to  Henry  Hart  in  April  1862  the  Confederate 
bonds  heretofore  referred  to,  amounting  to 
more  than  ten  thousand  dollars,  and  the 
appellant  paid  him  the  sum  of  one  thousand 
dollars  in  southern  bank  bills.  Under  the 
will  of  Michael  Hart,  they,  George  and 
Henry  Hart,  are  entitled  to  legacies  of  five 
thousand  dollars  each.  They  are  also  resid- 
uary legatees  with  the  other  children,  of 
the  entire  estate  after  the  payment  of  the 
specific  legacies. 

The  appellant  claimed  in  the  court  below 
that  he  should  be  allowed  credit  for  the  pay- 
ments thus  made,  or,  at  least,  for  so  much 
as  did  not  exceed  the  interest  of  George 
and  Henry  Hart  under  the  will  of  their 
father.  This  claim  was  disallowed  by  the 
chancellor  upon  various  grounds  which  will 
be  noticed  hereafter. 

The  appellant  insists  that  the  decree  in 
this   respect   was   not   only   erroneous  but 


grossly  unjust  to  him.  He  insists  that 
although  a  curator  is  not  strictly  authorized 
to  pay  legacies,  yet  he  will  be  allowed  credit 
for  those  actually  paid,  when  the  rights 
of  creditors  are  not  prejudiced ;  and  in  this 
case  there  is  no  danger  upon  that  point,  as 
all  the  debts,  both  here  and  in  New  York, 
have  been  long  since  settled ;  that  the  only 
effect  of  sending  the  assets  abroad  will  be 
to  require  the  appellant  to  incur  the  expense 
and  hazard  of  pursuing  the  legatees  in  the 
courts  of  a  foreign  state  to  obtain  that  re- 
dress which  his  own  courts  ought  to  grant 
him. 

On  the  other  hand,  the  appellee  contends 
that  the  object  of  the  ancillary  administra- 
tion is  simply  the  protection  of  domestic 
creditors,  and  so  soon  as  this  is  accom- 
plished the  residuum  of  the  assets  should 
be  transmitted  at  once  to  the  domiciliary 
administrator,     for    final    settlement 

806  *and  distribution.  This  (it  is  claimed) 
is  the  general  rule ;  the  exceptions  to 

it  are  rare,  and  never  occur  unless  it  clearly 
appears  that  the  transmission  of  the  assets 
will  be  attended  by  some  prejudice  or  serious 
inconvenience  to  citizens  of  the  country 
where  the  assets  are  situated. 

It  is  further  contended,  that  until  the 
wiiole  estate,  both  here  and  in  New  York, 
has  been  fully  administered  and  settled,  it 
cannot  be  known  what  are  the  shares  of 
George  and  Henry  Hart ;  that  there  is  noth- 
ing in  the  record  to  show  that  any  such 
settlement  has  been  made  or  that  the  debts 
have  been  paid,  or  that  the  estate  is  even 
sufficient  to  pay  the  preferred  legacies ;  and, 
under  such  circumstances  as  these,  to  decree 
the  payment  of  these  legacies  here  would 
produce  endless  confusion  and  embarrass- 
ment in  the  administration  of  the  estate. 

This  is  a  mere  abstract  of  a  very  able 
and  exhaustive  argument  made  by  the 
counsel  for  the  appellee.  In  support  of  his 
view  he  cites  a  number  of  authorities.  The 
learned  counsel's  main  reliance  is  upon  cer- 
tain Massachusetts  cases,  which,  it  must  be 
admitted,  fully  sustain  his  position.  The 
first  is  that  of  Richard's  adm'r  v.  Dutch,  8 
Mass.  R.  515,  in  which  the  court  say,  ^Hhat 
legatees  who  claim  only  from  the  bounty  of 
the  testator  must  resort  to  the  country  of 
the  testator  where  the  will  was  originally 
proved,  and  by  the  laws  of  which  his  effects 
are  to  be  distributed,  to  obtain  the  bounty 
they  claim." 

The  second  case  is  Danes,  Judge  v.  Boyl- 
ston,  9  Mass.  R.  337.  The  court,  after 
stating  that  the  lex  domicilii  must  govern 
in  the  distribution  of  the  personal  estate, 
say:  **And  this  distribution  is  to  be  made 
under  the  authority  of  the  court  within 
whose  jurisdiction  the  deceased  had  his 
domicil ;  it  not  being  competent  for  a 

807  *court  granting   an   auxiliary  admin- 
istration to  order  a  distribution  among 

the  heirs  and  legatees." 

If  these  propositions  of  law  be  sound, 
there  cannot  be  a  question  of  the  correct- 
ness of  the  decree  in  this  case.  But  are 
they  sound?  I  think  it  can  be  demonstrated 
that  they  are.  not  correct   in   principle,  and 
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that  they  are  not  sustained  by  the  current 
of  authority  in  England  or  in  this  country. 
E^ven  in  Massachusetts  they  have  been 
considerably  modified  by  later  decisions. 
'^And  the  courts  there  now  hold,  that 
whether  the  assets  shall  be  retained  for 
domestic  claimants  or  transmitted  to  the 
domiciliary  administrator  for  distribution, 
depends  upon  the  particular  circumstances 
of  each  case."  Dawes  v.  Head,  3  Pick.  R. 
128-9;  Sturgis  v.    Slacum,    18  Pick.  R.  36. 

In  the  latter  case  the  court  say,  the  court 
of  the  ancillary  administration  may  order 
distribution  according  to  the  laws  of  the 
country  where  the  deceased  had  his  domicil, 
or  it  may  order  the  balance  to  be  transmitted 
to  the  administrator  appointed  in  the 
country  where  he  had  his  domicil. 

The  case  of  Harvey  v.  Richards,  1  Mason's 
R.  381,  is  generally  recognized  as  a  leading 
authority.  It  was  argued  by  Mr.  Webster 
and  Mr.  Prescott  as  opposing  counsel,  and 
was  decided  by  Mr.  Justice  Story.  It  is 
very  true,  as  suggested  by  the  counsel  for 
the  appellee,  that  no  part  of  the  assets  in 
the  hands  of  the  ancillary  administrator 
were  needed  by  the  domiciliary  administra- 
tor, either  to  pay  debts  or  legacies;  but 
Judge  Story  entered  into  an  elaborate  ex- 
amination of  the  authorities,  and  of  the 
principles  applicable  to  the  subject.  He 
expressed  his  emphatic  disapprobation  of 
the  Massachusetts  cases,  so  much  relied  on 
by  the  learned  ^counsel.  He  said  that 
whether  distribution  ought  or  ought  not  to 
be  made  by  the  ancillary  administrator, 
should  depend  upon  the  circumstances 
808  of  each  case ;  *that  no  universal  rule 
ought  to  be  laid  down  on  the  subject ; 
or,  at  least,  that  the  rule  should  be  flexible, 
and  depend  for  its  application  upon  the 
equity  of  the  particular  case  presented  to 
the  court.  He  asked  why  should  not  lega- 
tees and  distributees  be  entitled  to  recover 
out  of  the  assets  here  as  well  as  creditors. 
It  is  true  that  legatees  claim  by  the  bounty 
of  the  testator ;  but  it  is  a  legal  right,  as 
flxed  and  vested  as  the  right  of  a  creditor. 
If  it  belongs  to  the  public  policy  of  a  country 
to  sustain  the  claims  for  debts  due  to  its 
citizens,  it  seems  no  less  to  belong  to  that 
policy  to  sustain  any  other  claims  founded 
in  justice  and  law.  He  declared  he  was 
unable  to  admit  the  rule  in  favor  of  cred- 
itors, without  admitting  at  the  same  time 
the  like  rights  in  favor  of  legatees  and  heirs. 

The  only  case  I  have  been  able  to  And  in 
the  New  York  Reports  is  that  of  Parsons  v. 
Lyman,  20  New  York  R.  103.  The  opinion 
of  the  court  was  delivered  by  Judge  I>enio, 
who  expressed  his  entire  concurrence  with 
the  views  of  Judge  Story. 

In  Mothland  v.  Wiseman,  3  Penn.  R.  188, 
it  was  held  that  the  foreign  administrator, 
although  but  auxiliary,  is  bound  to  remit 
the  assets  to  the  administrator  of  the  dom- 
icil only  in  case  there  are  no  domestic 
claimants  in  the  character  of  creditors,  leg- 
atees, or  next  of  kin ;  but  that  where  these 
appear,  the  assets  are  to  be  retained  for  ad- 
ministration. This  was  the  opinion  of  Chief 
Justice  Gibson,  upon  a  careful  review  of  all 


the  authorities.  This  decision  was  fully 
approved  in  Dent's  Appeal,  10  Harris'  R. 
514.  In  that  case  the  court  went  so  far  as 
to  say,  ^ 'where  there  are  domestic  claimants 
upon  the  fund  their  rights  must  be  protected, 
and  they  must  not  be  put  to  the  expense  or 
danger  of  following  it  into  a  foreign  juris- 
diction. And  they  further  held  that  lega- 
tees and  distributees   not   residing  in 

809  the  state,  ^ut  seeking  their  remedies 
in  her  courts,  were  to  be  regarded  as 

domestic  claimants.  See  also  Miller's 
Estate,  3  Rawle's  R.  317;  Parker's  Appeal, 
61  Penn.  R.  478. 

The  learned  counsel  for  the  appellee  has 
cited  the  case  of  Churchill  et  al.  v.  Boyden, 
adm'or,  17  Vermont  R.  319,  in  which  Judge 
Redfield  stated  that  the  prevailing  practice 
of  the  courts  in  the  ancillarv  administration 
is  not  to  decree  distribution,  but  to  remit 
the  funds  to  the  principal  administration. 
This  point  was  not  involved  in  the  case, 
and  this  observation  of  Judge  Redfield  was 
therefore  a  mere  obiter  dictum.  He  makes 
no  reference  to  any  other  than  the  Massa- 
chusetts decisions.  He  concedes  that  even 
here  there  is  a  discretion  in  the  courts  where 
the  funds  are  found,  and  if  they  do  remit 
them  it  is  merely  from  courtesy. 

Upon  a  careful  examination  of  the  Ver- 
mont decisions  it  will  be  found  they  do  not 
sustain  the  practice  of  the  Massachusetts 
courts  as  assumed  in  the  cases  so  much 
relied  on  for  the  appellee.  One  of  the  latest 
upon  this  question  is  that  of  the  Probate 
Court  V.  Kemball,  42  Vermont,  in  1869;  in 
which  the  court  held  it  is  the  duty  of  the 
Probate  court  having  in  hand  the  ancillary 
administration  to  remit  the  assets  within 
its  jurisdiction  not  needed  for  debts  and 
legacies  within  the  state ;  thus  placing  debts 
and  legacies  upon  substantially  the  same 
ground. 

There  is  one  other  authority  which  seems 
to  have  escaped  the  researches  of  the  coun- 
sel, and  which  is  entitled  to  greater  consid- 
eration with  us  than  any  yet  mentioned.  I 
allude  to  the  case  of  Tunstall  v.  Pollard's 
adm'r,  11  Lreigh  1-35.  In  that  case  Judge 
Tucker,  in  Eluding  to  the  doctrine  an- 
nounced in  Richards  v.  Dutch,  8  Mass.  R. 
506,  and  Dawes  v.  Bo3'lston,  9  Mass.  R.  337, 
that  legatees  who  claim  only  from  the 
bounty  of  the  testator   must   resort  to 

810  the  country  of  *the  testator,  to  obtain 
the  bounty  they  claim,  said:  ** These 

decisions   appear   to   me   unreasonable  and 
extravagant,  and  they  are  rejected  by  Judge 
Story    himself    in    the    case   of   Harvey  v. 
Richards,  1  Mason's  R.  381,  420.     They  are 
opposed,  too,  by  the  decisions  in  other  states 
(Guier  v.  O'Daniel,  1  Binn.  349,    in   note), 
and  by  the  cases  collected   by   the  court  in 
Harvey  v.  Richards.     It  would  be  unreason- 
able indeed  that   a   legatee   should  be  com- 
pelled to  go  abroad    to   get  payment  out  of 
the  assets  that  are  here   in  the  hands  of  an 
administrator  who  has  duly  qualified  in  our 
courts  and  is  within  our  jurisdiction."    In 
this    opinion    the    other  judges   fully  con- 
curred.    And  although  this  precise  question 
was    not    involved   in    that    case,    still  the 
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opinion  is  entitled  to  great  consideration, 
in  the  absence  of  any  express  contrary  de- 
cision. 

As  already  stated,  the  English  cases  are 
equally  explicit  upon  the  subject  of  the 
rights  of  legatees  residing  within  the  state 
of  the  ancillary  administration.  I  do  not 
propose,  however,  to  cite  them,  as  they  may 
be  seen  in  Harvey  v.  Richards,  where  they 
are  reviewed  by  Judge  Story.  It  will  be 
sufficient  to  give  a  single  extract  from  a 
work  of  high  authority,  which  contains  the 
result  of  the  English  decisions.  In  2  Wil- 
liams on  Executors,  page  1415,  it  is  said : 
'^Although  the  new  administration  is  treated 
as  merely  ancillary  to  the  foreign  adminis- 
tration, so  far  as  regards  the  collection  of 
the  effects  and  the  proper  distribution  of 
them,  still,  however,  the  new  administrator 
is  made  subservient  to  the  rights  of  cred- 
itors, legatees  and  distributees,  who  are 
resident  within  the  country  where  it  is 
granted ;  and  the  residue  is  transmitted  to 
the  foreign  country  only  when  a  final  ac- 
count has  been  settled  in  the  proper  tribu- 
nal where  the  new  administration  is 
granted,  upon  the  principles  adopted 
by  its  own  laws  *«n  the  application 
and  distribution  of  the  assets  found 
there.  See  also  Preston  v.  Melville,  8  Clark 
&  Finn.  1,  13. 

Other  authorities  might  be  named  to  the 
same  effect.  These  are  sufficient  to  show 
that  the  doctrine  of  the  earlier  Massachu- 
setts cases  is  not  good  law.  They  show, 
indeed,  that  there  is  no  general  inflexible 
rule  upon  this  subject;  that  whether  the 
assets  will  be  retained  or  remitted  for  the 
payment  of  legacies  or  distribution,  must 
depend  upon  the  circumstances  of  each  case. 
The  question  is  one  not  of  jurisdiction,  but 
simply  of  judicial  discretion.  Every  state 
determines  for  itself  the  manner  in  which 
property  within  its  limits  shall  be  disposed 
of.  Although  one  administrator  or  executor 
may  be  termed  principal,  and  the  other  an- 
cillary, each  in  fact  is  principal,  because 
each  is  independent  of  the  other,  and  derives 
his  power  from  equally  independent  sources. 
Neither  has  any  control  of  the  assets  beyond 
the  limits  of  his  state.  If  the  court  of  the 
ancillary  administrator  consents  to  a  trans- 
mission of  the  assets  abroad,  it  is  a  mere 
matter  of  courtesy,  and  not  because  there 
is  any  obligation  to  do  so.  That  courtesy 
ought  never  to  be  exercised  to  the  injury 
or  inconvenience  of  domestic  claimants, 
whether  they  be  creditors,  legatees  or  dis- 
tributees. The  one  has  as  much  right  to 
the  protection  of  the  government  as  the 
other.  It  is  not  a  just  principle  to  subject 
our  own  citizens  to  the  expense,  trouble  and 
hazard  of  redress  in  foreign  tribunals,  when 
our  own  courts  are  entirely  competent  to 
afford  it.  The  foreign  claimants  who  come 
here  insisting  upon  a  transmission  of  the 
assets  to  a  distant  state  where  there  are 
domestic  claimants  also,  ought  to  be  re- 
quired to  show  that  such  transmission  is 
indispensable  to  the  purposes  of  justice. 
They  ought  to  show  that  distribution 
812      cannot  be  *made  here  without  injury. 


or  at  least,  great  inconvenience  to  par- 
ties interested  in  the  estate.  The  burden 
should  be  upon  them.  Instead  of  permitting 
them  to  take  away  the  fund  by  invoking 
general  principles  of  some  supposed  inter- 
national comity,  it  ought  to  be  incumbent 
upon  them  to  make  a  case  for  the  interpo- 
sition of  the  court  in  their  favor.  If  there 
is  to  be  any  general  rule  on  the  subject,  I 
would  be  for  establishing  this  as  the  proper 
one.  This  is  the  view  taken  by  Mr.  Justice 
Story,  who  declares  that  it  is  not  only 
sustained  by  principles  of  public  policy,  but 
stands  commended  by   its   intrinsic  equity. 

In  the  present  case,  however,  it  is  not  a 
legatee  who  is  seeking  payment  of  a  legacy. 
It  is  a  much  stronger  case.  It  is  that  of  a 
fiduciary  who  has  made  advancements  to 
legatees  under  circumstances  as  will  be 
hereafter  seen,  which  appeal  very  strongly 
to  the  court.  The  question  is,  whether  he 
shall  be  required  to  remit  the  assets  abroad 
that  he  may  there  be  decreed  to  receive 
them  again. 

It  is  said,  however,  that  the  appellant 
was  a  mere  curator,  whose  duties  are  very 
limited,  and  whose  authority  does  not  extend 
to  the  payment  of  legacies.  This  may  be 
true  with  reference  to  creditors.  But  the 
question  here  is  whether,  having  made  the 
payments  to  legatees,  the  appellant  shall 
have  credit  as  against  them  for  such  pay- 
ments. In  a  controversy  between  George 
and  Henry  Hart  and  the  appellant  no  court 
would  compel  him  to  pay  the  fund  to  them 
and  put  him  to  his  suit  to  recover  it  again. 
If  the  New  York  court  may  decree  in  his 
favor  so  may  this  court,  if  it  may  decree 
distribution  at  all. 

It  must  be  conceded,  at  any  rate,  that  the 
appellant,  to  the  extent  of  his  advances,  is 
the  equitable  assignee  of   the   parties  paid, 

and  stands  in  their  shoes. 
813  *The  appellant  was  executor  under 
the  will.  But  he  could  not  qualify 
here  as  such  because  it  was  deemed  unsafe 
to  record  the  will.  He  could  not  qualify  as 
administrator,  because  he  could  not  take  an 
oath  that  the  deceased,  so  far  as  he  knew, 
died  without  a  will.  And  so  a  very  limited 
form  of  administration  was  assumed.  But 
surely  it  could  not  have  been  intended  that 
George  and  Henry  Hart  should  wait  until 
the  termination  of  a  protracted  war  before 
they  could  receive  one  dollar  of  the  large 
and  valuable  estate  left  them  by  their  father. 
The  learned  chancellor  very  correctly  holds 
that  the  appellant  was  justified  in  making 
the  investment  in  Confederate  bonds;  and 
yet  it  is  absolutely  certain  that  they  would 
have  been  utterly  lost  to  the  estate  had 
they  not  been  delivered  to  Henry  Hart. 
Every  dollar  paid  these  legatees  was  so 
much  gained  to  the  foreign  claimants;  and 
it  does  not  become  them  to  make  complaint 
of  the  conduct  of  the  appellant  in  this  re- 
spect. 

It  is  said,  however,  that  the  fund  here 
may  be  needed  in  New  York  for  the  paj-- 
ment  of  debts  and  the  preferred  legacies. 
The  appellee  states  in  his  bill  that  the  tes- 
tator owed  but  few  debts,  and  he  is  informed 
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that  all  of  them  were  paid  by  the  executors, 
who  qualified  in  New  York.  There  is  noth- 
ing in  the  record  throwing  the  slightest 
doubt  upon  the  accuracy  of  this  statement, 
and  it  must  be  taken  as  true.  In  regard  to 
the  legacies  there  is  more  difficulty.  I  have 
not  a  doubt  but  that  they  have  been  satisfied 
long  ago.  The  estate,  as  is  conceded,  was 
a  very  valuable  one  both  here  and  in  New 
York.  It  appears  that  the  appellee  on  the 
18th  May  1872  sent  to  the  executrix  in  New 
York  about  twelve  thousand  dollars,  and 
there  is  still  in  his  hands  the  additional 
sum  of  twelve  thousand  two  hundred  and 
thirty-one    dollars.      Besides  this,   if 

814  the  appellant  *is  allowed  all  his  credits 
he  will  be  indebted  to  the  estate  some 

ten  or  fifteen  thousand  dollars.  Although 
this  suit  has  been  pending  more  than  five 
years,  during  this  time  we  hear  no  complaint 
from  the  executrix  or  either  of  the  legatees 
in  New  York :  the  Chancery  court  was  fur- 
nished with  no  statement  or  account  to 
enable  it  to  ascertain  whether  the  funds  are 
needed  abroad  for  the  payment  of  debts  or 
legacies.  It  is  not  even  asserted  that  they 
are,  except  in  the  way  of  suggestion  in  the 
argument  for  the  appellee. 

Under  these  circumstances  the  court  with- 
out further  investigation  might  well  allow 
the  appellant  the  credits  claimed  by  him  if 
there  was  no  other  difficulty  in  the  way. 
But  Henry  Hart,  whose  general  pecuniary 
legacy  is  much  less  than  the  amount  he  re- 
ceived from  the  appellant,  is  a  residuary 
legatee  of  the  entire  estate,  in  conjunction 
with  the  other  children  after  the  payment 
of  the  pecuniary  legacies.  With  a  view  to 
remove  all  difficulty  upon  this  point,  and 
indeed  to  prevent  any  possible  injury  or 
loss,  an  inquiry  can  be  directed  to  ascertain 
whether  any  part  of  the  assets  are  needed 
in  New  York  to  pay  debts  or  legacies ;  and 
further,  to  ascertain  what  portion  of  the 
estate  George  and  Henry  Hart  are  entitled 
to  under  the  will  of  their  father.  This  in- 
formation can  no  doubt  be  easily  obtained. 
It  will  enable  the  court  to  act  understand- 
ingly  upon  the  rights  of  the  parties. 

This  course  is  certainly  more  reasonable 
and  equitable  than  to  require  the  appellant 
to  pursue  the  legatees  in  a  foreign  state  to 
recover  what  he  has  already  paid.  If  the 
appellant  is  compelled  to  raise  the  large 
sum  decreed  against  him  before  he  can  claim 
against  the  legatees,  it  is  highly  probable 
both  he  and  his  security  will  be  reduced  to 
bankruptcy.  And  when  the  funds  reach 
New  York  it  is  impossible   to   foresee 

815  the  ^obstacles  that  may  be  thrown  in 
the  way   of   subjecting  any    part   of 

them  to  the  appellant's  claim.  How  can 
we  say  that  he  will  there  obtain  credit  for 
the  Confederate  bonds  delivered  to  Henry 
Hart.  The  decisions  of  the  federal  courts 
repudiate  investments  of  this  kind,  and  we 
cannot  say  the  New  York  courts  will  not 
follow  their  example.  No  rule  of  law  or 
principle  of  international  comity  requires 
us  to  expose  a  citizen  of  this  state  to  haz- 
ards of  this  character,  and  it  ought  never 
to  be  done  unless  in  a  case  of  overwhelming 


necessity.  If  the  accounts  have  all  been 
settled  in  New  York,  and  the  interests  of 
each  of  the  legatees  ascertained,  it  will  be 
an  easy  matter  to  determine  the  extent  of 
appellant's  credits.  If,  on  the  other  hand, 
the  administration  there  has  not  been  set- 
tled, a  sufficient  sum  ought  to  be  retained 
here  for  appellant's  indemnity  until  the 
shares  of  George  and  Henry  Hart  are  ascer- 
tained. No  injury  can  arise  from  this 
course,  for  if  the  funds  are  remitted  to  the 
domiciliary  administration  they  would  have 
to  await  the  settlement  of  the  final  account 
before  distribution  can  be  made.  The  ap- 
pellant ought  to  have  the  amplest  opportu- 
nity of  showing  the  state  of  the  New  York 
accounts,  and  of  establishing  his  credits. 
I  say  the  appellant,  because  his  payments 
to  the  legatees  were  not  strictly  within  the 
line  of  his  duty  as  curator,  and  it  is  there- 
fore incumbent  upon  him  to  obtain  the  nec- 
essary information  from  abroad  in  reganl 
to  the  state  of  the  accounts.  The  appellant 
is  himself  a  legatee  to  the  extent  of  five 
hundred  dollars  under  the  will.  He  is  cer- 
tainly entitled  to  a  credit  for  this  in  his 
settlement,  unless  it  is  made  to  appear  that 
the  assets  are  required  for  the  payment  of 
debts  or  the  preferred  legacies.  Until  the 
inquiries  herein  directed  have  been  made, 
the  decree  of  the  chancery  court  will 
816  be  suspended  as  to  a  part  *of  the  fund 
found  due  by  the  appellant.  The  se- 
curity of  the  lien  of  the  decree  will  thus  be 
preserved  to  the  appellee. 

In  the  meantime,  George  Hart  and  Henry 
Hart  must  be  made  parties  to  the  suit,  that 
they  may  have  an  opportunity  of  being 
heard  upon  the  question  of  the  payments 
made  to  them.  This  disposes  of  all  the 
questions  presented  to  this  court;  one  of 
them  has  been  considered  at  much  length, 
because  it  was  argued  very  elaborately  by 
the  learned  counsel  for  the  appellee,  and 
the  judge  of  the  Chancery  court  arrived  at 
a  different  conclusion  from  what  is  here 
expressed.  The  importance  of  the  case  has 
justified,  and  perhaps  required,  a  longer 
discussion  than  otherwise  would  have  been 
deemed  necessary. 

The  case  must  be  remanded  to  the  Chan- 
cery court,  to  be  proceeded  with  in  conform- 
ity with  the  principles  herein  announced. 

MONCURE,  P.,  and  CHRISTIAN,  J., 
concurred  in  the  opinion  of  Staples,  J. 

ANDERSON  and  BOULrDIN,  Js.,  con- 
curred in  the  opinion  except  as  to  the 
commissions;  as  to  which  they  referred  to 
Strother  &  als.  v.  Hull  &  als.,  23Gratt.  652. 

I>ecree  reversed. 


817    *Kent,  Paine  &  Co.  v.  Dickinson ,  J  udge. 

January  Term,  1876,  Rlclimond. 

I.  Court  of  Appeals— Circuit  Courts.— Where,  in  pursu- 
ance of  tbe  act  of  186^70.  eh.  171,  §  5,  p.  9IST.  this 
court  sent  a  cause,  as  having  been  pending  in  a 
District  court  of  appeals,  to  a  Circuit  court,  that 
was  a  decision  of  this  court  that  the  cause  had 
been  pending  in  the  District  court,  and  that  the 
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circuit  court  had  Jurisdiction  to  rehear  and 
decide  it 
a.  5Mne— Same— MwuUmot.*— If  in  such  a  case  the 
judire  of  the  Circuit  court  refuses  to  rehear  and 
decide  the  case,  and  directs  It  to  be  dismissed 
from  the  docket  of.  his  court,  he  may  be  com- 
pelled by  mandamu9  from  this  court  to  hear  and 
decide  it 

The  surviving  partners  of  the  firm  of 
Kent,  Paine  &  Co.  applied  to  this  court  by 
petition  for  a  mandamus  to  the  Honourable 
Asa  D.  Dickinson,  judge  of  the  Circuit  court 
of  Charlotte  county,  to  compel  him  to  hear 
and  decide  a  case  which  had  been  sent  by 
the  Court  of  Appeals  to  his  court.  The  case 
is  stated  by  Judge  Christian  in  his  opinion. 

Ould  &  Carrington,  for  the  petitioner. 

Jones  &  Bouldin,  for  the  judge. 

CHRISTIAN,  J.  On  the  Sth  day  of  De- 
cember 1872,  the  following  order  was  entered 
by  this  court  in  the  case  of  Kent,  Paine  A 
Co.  V.  Bailey: 

'*This  day  came  the  parties  by  their 
counsel,  and  the  record  in  this  cause  which 
was  pending  in  the  District  Court  of  Ap- 
peals held  at  I^ynchburg,   when  the  present 

constitution  took  effect,  and  which 
818      were  ^transferred  by  law  to  this  court, 

having  been  received  by  the  clerk  of 
this  court,  and  this  court  being  satisfied 
that  it  has'  no  jurisdiction  of  this  cause,  it 
is  ordered  that  it  be  transferred  to  and 
docketed  in  the  Circuit  court  of  Charlotte 
county,  from  whence  the  appeal  was  origi- 
nally taken;  there  to  be  heard  and  fully 
disposed  of  as  by  an  appellate  court,  ac- 
cording to  law.'* 

This  order  was  made  by  this  court  in  con- 
formity to  the  provisions  of  the  fifth  section 
of  chapter  171,  Sess.  Acts  1869-*70,  ^hich 
is  in  the  following  words:  ^^i  5.  All  cases 
which  were  pending  in  the  District  courts, 
when  the  present  constitution  took  effect, 
of  which  the  Supreme  Court  of  Appeals  may 
not  have  jurisdiction,  shall  be  transferred 
to  and  docketed  in  the  Circuit  courts  of  the 
counties  or  corporations  whence  the  appeals 
were  originally  taken;  there  to  be  heard 
and  finally  disposed  of  as  by  an  appellate 
court.  When  the  judge  of  the  court  to  which 
any  such  case  is  referred,  is  the  same  per- 
son before  whom  the  case  was  originally 
tried,  then  the  judge,  either  in  term-time 
or  vacation,  may  remove  such  case  to  any 
other  Circuit  court,  there  to  be  heard  and 
finally  disposed  of,  as  by  an  appellate 
court.  * ' 

By  this  order,  made  in  conformity  to  this 
provision  of  the  statute,  the  cause  was 
transferred  to  the  Circuit  court  of  Charlotte. 
That  court,  on  the  13th  of .  October  1874, 
dismissed  the  appeal,  upon  the  ground,  as 
set  forth  in  the  order  of  dismission,  that 
the  several  District  courts  had  ceased  to 
exist  when  the  appeal  was  allowed  by  one 
of   the   judges    of     the     District    court    of 

*naiidaiBus.— See  on  this  subject.  Pasre  v.  Clopton, 
90  Oratt.  416.  and  not*. 


Lynchburg ;  the  Circuit  court  of  Charlotte 
being  of  opinion  that  the  **present  consti- 
tution took  effect*'  on  the  6th  July  1869i 
and  consequently  that  the  said  District 
court  was  no  longer  in  existence ;  and 

819  *that    therefore    this    cause    was    not 
*  spending    in    said    court    when    the 

present  constitution  took  effect." 

After  this  dismission  of  their  appeal,  the 
appellants  applied  to  this  court  for  a  man- 
damus to  compel  the  judge  of  the  Circuit 
court  of  Charlotte  to  proceed  to  hear  and 
finally  dispose  of  their  case,  in  pursuance 
of  the  order  of  this  court  and  of  the  said 
fifth  section  of  ch.  171  of  Sess.  Acts  1869-70. 

A  mandamus  nisi  was  awarded  by  this 
court ;  to  which  the  Hon.  A.  D.  Dickinson 
returned  his  answer  on  the  23d  January  last. 

The  learned  judge,  in  the  very  respectful 
answer  he  returned  to  the  rule  of  this  court, 
summoning  him  to  show  cause  why  the 
commonwealth's  writ  of  mandamus  should 
not  be  awarded,  submits  as  the  only  reason 
why  such  writ  should  not  issue,  that  he  was 
of  opinion  **that  by  the  constitution  of  Vir- 
ginia, adopted  by  the  people  on  the  6th  July 
1869,  the  several  District  Courts  of  Appeals 
had  ceased  to  exist,  and  that  the  Hon.  S.  S. 
Weisiger  was  no  longer  judge  of  such  Dis- 
trict court,  and  had  no  authority  of  law  for 
granting  the  appeal  to  the  decree  of  the 
Circuit  court  of  Charlotte  on  the  24th  Jan- 
uary 1870,  rendered  by  Hon.  P.  A.  Boiling, 
the  judge  of  said  court  when  said  appeal 
was  granted;  and  that  the  appeal  allowed 
was  improvidently  awarded." 

The  question  we  now  have  to  determine 
is.  Is  this  a  sufficient  answer  to  the  rule? 

It  is  conceded  that  the  Circuit  court  of 
Charlotte  did  not  hear  and  finally  dispose 
of  the  cause  on  its  merits ;  but  simply  dis- 
missed the  appeal,  because,  in  its  opinion, 
the  District  court  had  ceased  to  exist,  and 
that  the  judge  awarding  the  appeal  had  no 
authority  to  allow  it.  This  was,  in  effect, 
to  decide  that  the  cause  was  not  'Spending 
in    the    District   court   at  Lynchburg 

820  *when    the    present   constitution  took 
effect;"  and  it  is  plain  the  appeal  was 

dismissed  upon  that  ground  alone.  But 
that  precise  question  had  been  determined 
by  this  court.  In  its  order  entered  in  this 
very  cause,  this  court  had  declared  that  this 
cause  was  pending  in  the  District  court  at 
Lynchburg  when  the  present  constitution 
took  effect.  That  order  was  before  the  Cir- 
cuit judge,  and  in  plain  terms  had  adjudi- 
cated that  very  question.  No  matter  what 
may  be  the  opinion  of  the  circuit  judge  as 
to  when  the  constitution  took  effect,  he  had 
no  right  to  declare  the  case  not  pending  in 
the  District  court,  when  this  court  had  de- 
clared it  was  so  pending. 

The  very  question  which  the  circuit  judge 
undertook  to  decide  had  already  been  passed 
upon  by  this  court,  and  of  necessity  must 
have  been  decided.  If  the  District  courts 
had  ceased  to  exist  when  the  appeal  was 
allowed,  then  the  cause  was  not  pending  in 
the  District  court  when  the  present  consti- 
tution took  effect.  And  when  this  court 
declared  by  its  order  that  it  was  so  pending, 
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it  decided,  in  effect  and  in  terms,  that  the 
District  courts  had  not  ceased  to  exist  on 
the  24th  January  1870. 

The  case  was  either  pending*  in  the  Dis- 
trict court  when  the  present  constitution 
took  effect,  or  it  was  not  pending  there.  It 
was  for  this  court,  and  not  the  Circuit  court, 
to  decide  that  question.  This  court  did  of 
necessity  decide  that  question  when  it  sent 
the  case  to  the  Circuit  court.  It  was  no 
longer  an  open  question,  and  the  Circuit 
court  could  only  dismiss  the  appeal  by  re- 
versing the  decision  of  this  court. 

In  Cowan  v.  Doddridge,  22  Gratt.  458,  and 

Cowan  V.  Fulton,    23  Gratt.  579,  where  the 

circuit  judge  dismissed   the   appeal  because 

in  his  opinion    the   law   transferring  such 

cases  to  the  Circuit  courts  to  be  heard 

821  and  finally  ^disposed   of  as  by  an  ap- 
pellate court  was  unconstitutional  and 

void,  this  court,  without  dissent,  held  that 
this  question  was  not  one  to  be  determined 
by  the  Circuit  court,  but  had  already  been 
passed  upon  by  this  court ;  and  that  when, 
in  pursuance  of  the  act  of  assembly  above 
referred  to,  this  court  sent  a  cause  which 
had  been  pending  in  a  District  Court  of 
Appeals  to  a  Circuit  codrt,  that  of  itself 
was  a  decision  of  this  court  that  the  act  was 
constitutional,  and  that  the  circuit  judge 
had  no  right  to  dismiss  the  case,  but  must 
proceed  to  hear  and  finally  dispose  of  the 
case ;  and  he  was  compelled  to  do  so  by  a 
peremptory  mandamus  issued  by  this  court. 

The  case  before  us  is  still  stronger.  Not 
only  may  it  be  said  that  the  fact  that  the 
cause  was  sent  to  the  Circuit  court  was  a 
decision  of  the  question  that  it  was  a  proper 
case  to  be  sent,  but  the  order  transferring 
it  in  terms  declared  that  this  case  was 
pending  in  the  District  court  in  Lynchburg 
when  the  present  constitution  took  effect. 

When  therefore  the  circuit  judge  under- 
took to  declare  that  the  cause  was  not  pend- 
ing in  the  District  court  at  Lynchburg,  and 
therefore  dismissed  the  appeal,  he  reversed 
the  decree  of  this  court  made  in  the  same 
cause  and  entered  of  record  in  the  very  order 
which  transferred  the  case  to  the  Circuit 
court. 

But  it  is  insisted  in  the  argument  of  the 
able  counsel  who  appeared  here  for  Judge 
Dickinson,  that  the  dismissal  of  the  appeal 
was  a  final  judgment  in  the  cause,  and  that 
it  is  not  competent  to  the  appellate  court 
by  mandamus  to  compel  in  effect  a  rehear- 
ing of  the  cause.  I  do  not  deem  it  neces- 
sary to  review  the  numerous  cases  which 
the  research  and  learning  of  the  able  coun- 
sel produced;  because  they  do  not,  in  m3" 
judgment,  apply  to  such  a  case  as  the 

822  one    we    are    now   ^considering ;   and 
the  principles   of    those   cases    when 

properly  applied  are  sound  and  admitted 
law.  But  both  the  argument  and  the  au- 
thorities may  be  fully  met  by  the  lucid 
opinion  of  Judge  Bouldin  in  the  case  of 
Cowan  V.  Fulton,  Judge,  supra.  Not  only 
the  principles  there  declared  and  the  au- 
thorities there  relied  on,  but  the  very  lan- 
guage used  by  him,  mutatis  mutandis,  may 
be  applied  to  this  case. 


In  answering  the  same  position  taken  in 
that  case  which  has  been  taken  here.  Judge 
Bouldin  says:  ^*If  the  premises  were  tree 
the  conclusion  might  perhaps  be  conceded; 
for  it  certainly  is  not  regular  nor  proper 
to  use  the  writ  of  mandamus  to  review  and 
rehear  the  judgments  of  a  subordinate  court. 
But  the  fallacy  of  the  argument  consists  in 
the  assumption  that  there  was  a  judgment 
in  the  cause ;  whereas  the  court  positively 
and  unequivocally  refused  to  pass  upon  it 
at  all,  either  to  review,  reverse  or  affirm  the 
judgment,  and  merely  directed  the  cause  to 
be  dismissed  and  stricken  from  the  docket. 
It  was  a  simple  refusal  to  hear  and  decide 
the  case  \  and  this  court  having  held  that 
no  appeal  lies  from  such  refusal,  it  is  ezactlj 
the  case  to  which  the  high  remedial  writ  of 
mandamus  is  most  frequently  applied  in 
order  to  prevent  a  failure  of  justice.  * ' 

I  refer  to  this  opinion,  and  the  authorities 
cited,  as  conclusive,  without  repeating  them 
here,  to  show  that  this  case  is  peculiarly 
one  to  which  the  writ  of  mandamus  is  ap- 
plicable. It  seems  to  my  mind  impossible 
to  draw  any  distinction  between  the  case 
before  us  and  the  case  of  Cowan  v.  Fulton, 
Judge,  23  Gratt.  579.  In  the  latter  case 
Judge  Fulton  dismissed  the  appeal,  because 
in  his  opinion,  the  law  under  the  provisions 
of  which  the  case  was  sent  to  him,  was 
unconstitutional  and  void.  But  it  was 
823  held,  that  this  court  passed  on  *that 
question,  by  sending  the  case  to  him 
for  trial ;  that  he  had  no  right  to  decide  that 
question,  as  it  had  already  been  adjudicated 
by  this  court ;  and  that  his  judgment  dis- 
missing the  appeal  was  not  a  final  judg- 
ment. Consequently  a  writ  of  mandamus 
was  awarded  by  this  court  to  compel  him 
to  hear  and  finally  dispose  of  the  case. 
Now  how  does  this  case  differ  from  the  one 
before  us?  Judge  Dickinson  also  refused  to 
hear  and  finally  dispose  of  the  case  sent  by 
this  court  to  him,  but  dismissed  the  appeal 
because,  in  his  opinion,  the  District  courts 
were  not  in  existence  when  the  appeal  was 
awarded,  and  that  therefore  no  case  was 
pending  in  the  District  court  of  Lynchburg. 
But  this  court  had  already  decided  that 
question,  not  only  (as  was  settled  in  two 
cases  by  this  court)  by  sending  the  case  to 
him,  but  by  its  order  transferring  the  case 
in  terms  declaring  that  the  case  was  pending 
in  the  District  Court  of  Appeals  at  Liynch- 
burg,  when  the  constitution  took  effect.  It 
was  not  for  the  circuit  judge  to  say  that 
the  case  was  not  pending  in  the  District 
court  when  the  constitution  took  effect, 
when  this  court  had  declared  it  was  so 
pending,  no  more  than  it  was  competent  for 
Judge  Fulton  to  declare  an  act  of  the  gen- 
eral assembly  unconstitutional  which  this 
court  had  declared  to  be  constitutional  and 
valid.  In  both  cases  alike  the  dismissal  of 
the  appeal  was  not  a  final  judgment,  but 
was  in  both  cases  a  refusal  to  hear  and  de- 
cide the  controversy. 

It  is  well  settled  that  applications  for  a 
mandamus  to  a  subordinate  court  are  war- 
ranted by  the  principles  and  usages  of  law 
in  cases  where  the  subordinate  court  having 
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jurisdiction  of  a  case  refuses  to  hear  and 
decide  the  controversy.  IS  Wall.  U.  S.  R. 
165,  Kz  parte  Newman,  and  cases  there 
cited.  Now  that  is  precisely  what  has  oc- 
curred in  this  case. 
824  *Orig-inal  jurisdiction  to  award  writs 

of  mandamus  upon  the  principles  of 
the  common  law  has  been  conferred  on  this 
court  by  the  constitution  and  laws  of  the 
state,  and  in  accordance  therewith  I  think 
we  must  say  to  the  judge  of  the  Circuit 
court  of  Charlotte  that  this  cause  is  properly 
before  him,  and  that  he  must  go  on  and 
hear  and  finally  dispose  of  the  same.  For 
that  purpose  a  peremptory  mandamus  should 
issue. 

MONCURE*  Pm  concurred  in  the  opinion 
of  Christian,  J. 

STAPLES,  J.,  said  he  had  been  counsel 
in  the  case  of  Cowan  v.  Doddridge,  and 
therefore  did  not  sit  in  it ;  and,  if  he  might 
not  have  concurred  in  that  decision,  still  it 
decides  this  case. 

ANDERSON  and  BOULDIN,  Js.,  dis- 
sented. 

Peremptory  mandamus  ordered. 


825 


*Manchester  Cotton  Mills  v.  Town  of 
Manchester. 

January  Term,  1875,  Riclimond. 


I.  Maaiclpal  Corpf^nitlons— ImprovMBcnt  of  StrMt«— 
Damsg*  to  Privsto  Proporty.*--Tlie  aatliorlties  of 
the  town  of  M  firave  notice  to  the  corporation  of 
C.  that  they  would  remove  three  brick  tenements 
held  by  C,  which  the  authorities  of  the  town  claim 
encroach  on  a  street  of  the  town  of  M.  The  corpo- 
ration of  C  and  those  under  whom  they  claim, 
have  been  in  possession  of  the  houses  for  more 
than  twenty  years,  and  have  had  title  to  the  land 
much  lonsrer.  The  authorities  claim  that  the 
ground  was  dedicated  as  a  street  by  a  previous 
owner,  nnder  whom  C  claims;  and  this  C  contro- 
verts.   Hku): 

1.  3aaie  —  Ssiiie~5aiiie— Injunction.  — Equity  will 
enjoin  the  authorities  of  the  town  of  M  from 
removing  the  houses  until  the  rights  of  the  par- 
ties are  ascertained. 

a.  S«nio— Same— Same— Same.— The  evidence  In  the 
cause  leaving  the  rights  of  the  parties  in  doubt, 
equity  cannot  settle  them,  involving,  as  they  do, 
the  title  and  boundaries  of  land :  but  will  enjoin 
the  removal  of  the  {louses  until  the  question  of 
right  can  be  settled  by  a  trial  at  law. 

3.  SaaM  —  SaaM  —  5ame  —  Same.—  Such  relief  in 
equity  will  be  more  readily  afforded  against 
corporations  than  against  private  individuals. 
For  the  principles  on  which  it  will  be  adminls- 
ered,  see  .the  opinion  of  Staples,  J. 

4.  5Mne— Sane— Same— Samo— Charter.  ~A  provi- 
sion in  the  charter  of  M  prohibits  the  interfer- 
ence with  the  authorities  by  injunction,  unless 
they  are  transcending  their  powers.    If  the  lot 

*Mvnicl|wl  Corporations— Improvement  of  Streets- 
Damage  to  Private  Property.— See  monographic  noit 
on  "Municipal  Corporations"  appended  to  Town  of 
Danville  v.  Pace.  26  Gratt  l. 


in  controversy  be  the  property  of  C.  the  authori- 
ties of  M  would  transcend  their  powers  In 
removing  the  houses:  and  the  injunction  is  not 
forbidden  by  the  charter. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  Judge  Staples. 

McRae  &  Christian,  for  the  appellant. 

Logan  &  BransfOrd,  for  the  appellee. 

STAPLES,  J.  This  is  an  appeal  from 

826  a  decree  of  the  *Circuit  court  of  Ches- 
terfield, dissolving  an  injunction   in  a 

case  wherein  the  ^^Manchester  Cotton  Mills'* 
are  plaiptififs,  and  the  ** Trustees  of  the 
Town  of  Manchester"  are  defendants.  The 
object  of  the  bill  is  to  restrain  the  defend- 
ants from  removing  or  otherwise  interfering 
with  certain  buildings  belonging  to  the 
plaintifFs  situate  in  said  town.  The  de- 
fendants claim  that  these  buildings  encroach 
upon  what  is  known  in  the  plan  of  said  town 
as  *  *  Summers  street  ;*  *  that  the  ground  upon 
which  they  stand  was  long  since  dedicated 
to  the  public  as  a  street  by  the  parties  under 
whom  the  plaintiffs  derive  title,  and  that 
they,  the  defendants,  are  authorized  under 
the  charter  and  ordinances  of  the  corpora- 
tion, to  remove  said  buildings  as  a  nuisance. 

On  the  other  hand  the  plaintiffs  deny  there 
was  ever  a  dedication  of  the  lot  in  contro- 
versy, or  any  valid  acceptance  of  it  by  the 
public:  and  even  though  ** Summers  street" 
may  have  been  dedicated  to  the  public,  there 
is  no  satisfactory  evidence  of  its  width  at 
the  time  of  the  supposed  dedication ;  and  if 
the  buildings  now  encroach  upon  that  street, 
it  is  because  of  a  subsequent  unauthorized 
extension  or  widening  of  the  street  in  that 
direction. 

It  is  conceded  that  the  plaintiffs  have  a 
clear  legal  title  to  the  premises,  unless  there 
has  been  a  dedication  as  claimed  by  the  de- 
fendants. It  is  conceded  further,  that  the 
plaintiffs,  and  those  under  whom  they  claim, 
have  been  in  the  actual  uninterrupted  pos- 
session of  the  buildings  since  their  erection 
in  1849  or  1850,  and  also  of  the  ground  upon 
which  they  stand,  long  anterior  to  that 
time,  under  a  bona  fide  claim  of  title.  Upon 
the  question  of  dedication  the  evidence  is 
confessedly  very  conflicting,  and  presents  a 
case  peculiarly  proper  for  the  consideraiont 
of  a  jury.  Under  these  circumstances  the 
title  is  not  in  a  condition  to  be  passed 

827  upon  *by  a  court  of  equity.     The  only 
matter    to    be   determined   by   us   is, 

whether  it  is  competent  for  the  court  to 
interpose  for  the  preservation  of  the  prop- 
erty until  the  legal  rights  of  the  parties 
can  be  adjudicated  in  the  proper  forum. 

The  learned  judge  of  the  Circuit  court  was 
of  opinion  that  equity  cannot  interfere, 
because  the  plaintiffs  have  a  plain  and  ad- 
equate remedy  at  law  for  any  loss  or  injury 
they  may  sustain  by  the  acts  of  the  defend- 
ants in  * 'pulling  down  and  removing"  the 
buildings.  Now,  it  is  very  true  that  an 
injunction  will  not  be  granted  to  restrain 
a  mere  trespass,  because  ordinarily  the  party 
injured  may  obtain  adequate   compensation 
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in  the  common  law  courts.  Nor  do  I  mean 
to  affirm  it  will  be  granted  in  every  case 
involving"  the  removal,  or  even  destruction 
of  a.  building,  without  regard  to  its  value 
or  the  uses  to  which  it  is  appropriated. 
Kvery  application  for  an  injunction  is  ad- 
dressed to  the  sound  discretion  of  the  chan- 
cellor acting  upon  all  the  circumstances  of 
each  particular  case.  In  the  one  now  under 
consideration  it  appears  that  the  tenement 
consists  of  three  brick  buildings.  It  is  not 
denied  that  they  are  valuable.  To  what 
precise  use  they  are  appropriated  the  record 
does  not  disclose.  The  building's  were 
erected  as  places  of  residence,  and  were 
occupied  as  such  for  several  years,  and  it 
may  be  fairly  inferred  they  are  still  so 
used,  probably  for  the  operatives  of  the 
**cotton  mills  factory.*'  As  before  stated, 
they  have  been  in  the  actual  uninterrupted 
possession  of  the  plaintiffs  and  those  under 
whom  they  derive  title,  for  more  than  twenty 
years,  with  a  bona  fide  claim  of  right. 

Now,  if  a  case   can   be  found  at  all  anal- 
ogous to  this  in  which  a  court  of  equity  has 
declined  to  interfere,  upon   the  ground  that 
the   party   has   a   plain  and  adequate 

828  ^remedy   at    law,    it  has  escaped  not 
only  my  own  researches,  but  those  of 

the  counsel  engaged  in  this  cause.  The 
books  abound  with  decisions  to  the  contrary. 
One  of  the  earliest  is  that  of  Agar  v.  Regents 
Canal  Company,  reported  in  Cooper's  Chan- 
cery Cases,  page  77.  The  bill  sought  to 
restrain  the  defendants  from  cutting  a  canal 
through  the  plaintiff's  garden  and  rick  yard, 
alleging  they  were  deviating  from  the  line 
indicated  in  the  act  of  parliament.  The 
injunction  was  granted  by  I^ord  Kldon. 
There  was  no  averment  that  the  plaintiff 
could  not  obtain  adequate  compensation  in 
damages.  No  such  averment  was  considered 
necessary  to  entitle  him  to  relief  in  equity. 
The  jurisdiction  in  such  cases  is  exercised 
upon  the  higher  gpround,  that  the  act  of  the 
defendant  is  an  appropriation  of  the  free- 
hold, and  a  destruction  of  the  substance  and 
value  of  the  estate  in  the  character  in  which 
it  is  enjoyed.  Many  of  the  cases  may  be 
found  in  Kerr  on  Injunctions,  199;  High 
on  Injunctions,  sec.  350,  and  in  Jerome  v. 
Ross,  7  John.  Ch.  R.  315.  This  principle 
is  more  liberally  applied  to  corporations 
than  to  individuals.  It  is  said  by  an  emi- 
nent author,  that  **a  private  person  who 
applies  for  an  injunction  to  restrain  a  pub- 
lic incorporated  company  or  body  of  func- 
tionaries from  entering  illegally  on  his 
land,  is  not  required  to  make  out  a  case  of 
destructive  trespass  or  irreparable  damage." 
The  tendency  of  such  bodies  to  act,  often- 
times, in  an  arbitrary  manner,  and  the  in- 
ability of  private  persons  to  contend  with 
them,  it  is  said,  raises  an  equity  for  the 
prompt  interference  of  the  court  whenever 
there  is  the  slightest  excess  of  powers.  The 
general  spirit  of  the  latter  cases  is,  there- 
fore, to  favor  a  relaxation  rather  than  a 
strict  application  of  the  rule  which  denies 
the  right  to  resort  to  equity  when 
there  is  a  remedy  at  law.     Accordingly 

829  *there     are    numerous    decisions    by 


;  which  municipal  corporations  have  been 
restrained  from  encroaching  upon  the 
property  of  private  citizens  under  the  pre- 
tense of  removing  obstructions  from  the 
public  streets.  This  jurisdiction  proceeds 
upon  the  idea  of  quieting  the  title  and  pos- 
session, and  also  upon  the  ground  that 
damages  at  law  will  not  meet  all  the  req- 
uisitions of  the  case.  In  Varick  v.  The 
Mayor  &c.  of  the  City  of  New  York,  4  John. 
Ch.  R.  53,  Chancellor  Kent  granted  an  in- 
junction restraining  the  city  authorities 
from  entering  upon  and  digging  into  a  lot 
of  the  plaintiffs,  upon  which  a  stable,  board 
fence  and  green-house  had  been  erected.  It 
was  not  alleged  or  proved  that  these  build- 
ings were  of  any  special  value,  or  that  ad- 
equate compensation  in  damages  could  not 
l>e  obtained  at  law ;  but  the  plaintiff  relied 
upon  an  uninterrupted  possession  of  twenty- 
five  years  and  upwards.  Chancellor  Kent 
said,  after  such  a  length  of  time  it  is  right 
and  just  that  the  plaintiff  should  be  pro- 
tected in  the  enjoyment  of  his  property,  and 
that  he  should  not  be  disturbed  by  any  act 
or  entry  of  the  corporation,  under  pretense 
or  allegation  that  the  fence  and  buildings 
stand  or  encroach  on  part  of  the  public 
highway. 

In  Oakley  v.  Trustees  of  Williamsburg,  6 
Paige's  R.    262,    the   corporate   authorities 
were  illegally  proceeding   to  dig  down  and 
alter  the   grade    previously   established  for 
certain  streets.     It  was  held  by  Chancellor 
Walworth  that  the  owner  of  adjoining'  lots; 
whose  property  would   be   seriously  injured 
by  such  alteration,  was  entitled  to  an  injunc- 
tion to  restrain  the  proceedings.     The  case 
of  Clark  v.  Mayor  of  Syracuse,  13  Barb.  K. 
33,  is  a   case    to  the  same  effect.     See  also 
Kerr  on  Injunctions,  199,  296,  304 ;  High  on 
Injunctions,  s.  350.     There  are    other  cases 
which     I     shall     have    occasion    to    refer 
to    hereafter   in   another  connection. 
830      *They  all  proceed  upon  the  idea  either 
of  quieting  the  title   and   possession, 
or  upon  the  ground  that  the  threatened  mis- 
chief  reaches    to    the    very    substance  and 
value  of  the  estate,  and  goes  to  the  destruc- 
tion of  it,  in   the   character   in   which  it  is 
enjoyed.     Eden  on  Injunctions,  226,  note  1, 
231.     They  are  founded  upon  the  broad  doc- 
trine that  the  citizen  cannot  be  disseized  of 
his  freehold  without  compensation,  without 
the    intervention   of  a  jury,  upon  the  mere 
declaration   of  a  city  council,  however  hon- 
estly made.     It  is  no  answer   to  him  to  say 
that    for   the    appropriktion    of   his   lot  he 
may  recover  in   ejectment,   and  for  the  de- 
struction of  his   valuable   building*  he  may 
recover  in  damages.     Universal   experience 
demonstrates  how  ineffectual  such  a  remedy 
is  to  afford  a  just  compensation,    especially 
in  controversies  with  a  corporation   backed 
by  all  the  appliances  of  wealth  and  the  in- 
fluence of   public   sentiment.     And  without 
attempting    to   lay   down   any  general  rule 
applicable  to  all  cases,  I  think   this  case  is 
clearly  not  one  of  those   in   which  there  is 
an  adequate  remedy  at  law. 

It  is  said,  however,  that  here  the  title,  to 
say  the  least,  is  doubtful,   and  in  such  case 
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the  court  will  require  the  complainant  first 
to  establish  his  right  at  law.  This  was  the 
view  of  the  learned  judge  of  the  Circuit 
court,  who  was  of  the  opinion  it  was  not 
competent  for  the  court  in  this  form  of  pro- 
ceeding, to  determine  the  boundaries  of  land 
or  the  legal  title  thereto ;  and  in  the  absence 
of  any  decision  adverse  to  the  claim  of  the 
city,  it  would  not  enjoin  the  defendants 
from  the  exercise  of  one  of  their  most  im- 
portant rights,  that  of  removing  encroach- 
ments from  the  public  streets. 

The  principle  stated   is  doubtless  correct ; 

but  it  has  no  necessary   application   to   the 

case.     The'  court   is   not  called  on  to  settle 

the  boundaries  or  title   to  land.     The 

831  'question  is,  whether  it  will  interfere 
to  preserve  the  property  until  the  legal 

rights  of  the  parties  can  be  determined  be- 
fore the  proper  forum.  The  protection  of 
property  from  damage  or  destruction  pend- 
ing litigation  is  an  established  head  of 
equity  jurisdiction.  The  court  does  not  un- 
dertake to  settle  the  right,  but  merely  to 
preserve  the  property  until  the  right  is  set- 
tled at  law.  It  is  not  essential  that  the  ap- 
plicant shall  establish  a  clear  title,  but  that 
he  shall  show  a  fair  prima  facie  case  in 
support  of  his  title.  Kerr  on  Injunctions, 
196-7.  The  same  principles  apply  in  favor 
of  a  party  in  possession  seeking  protection 
against  irreparable  damage,  although  no 
litigation  may  be  pending  at  the  time. 
If  the  legal  title  of  the  appellant  is  clear,  a 
perpetual  injunction  may  be  at  once  granted. 
If  it  is  not  clear,  whether  the  court  will 
interfere,  by  way  of  a  temporary  injunction, 
depends  upon  circumstances.  The  case  re- 
solves itself  into  a  question  of  comparative 
convenience  and  inconvenience,  whether 
the  defendant  will  be  more  damnified  by 
the  injunction  being  granted,  or  the  plain- 
tiff by  its  being  withheld.  Kerr  on  Injunc- 
tions, 294,  209-10 ;  Hilliard  on  Injunctions, 
sec.  39,  page  32,  and  cases  there  cited. 

Apply  this  test  to  the  present  case.  The 
refusal  of  an  injunction  results  in  the  de- 
struction of  the  buildings,  and  the  conver- 
sion of  the  ground  upon  which  they  stand 
into  a  public  thoroughfare,  and  the  plain- 
tiffs are  put  to  a  protracted  and  expensive 
litigation  for  compensation.  If  the  plain- 
tiffs recover,  the  town  of  Manchester  is  sub- 
jected, it  may  be,  to  vindictive  damages. 
On  the  other  hand  it  is  not  pretended,  cer- 
tainly it  is  not  proved,  that  the  corporate 
authorities  will  be  exposed  to  any  special 
inconvenience  by  granting  the  injunction. 
They     saw     without     objection     the 

832  ^buildings  erected.     They  have  failed 
for  more  than   twenty   years  to  make 

any  complaint,  notwithstanding  repeated 
alienations  of  the  property  during  that  time. 
Surely  no  great  mischief  can  ensue  from  a 
further  delay  of  a  few  months  or  longer, 
until  the  question  of  the  title  can  be  finally 
determined.  No  proposition  of  law  is  better 
settled  than  that  long  acquiescence  in  the 
claim  of  another  to  use  and  occupy  the  sub- 
ject of  complaint  as  of  right,  and  to  expend 
money  upon  the  strength  of  it  without  ob- 
jection, may  estop   the   owner  from  the  as- 


sertion of  his  title.  Whether  this  doctrine 
applies  to  municipal  corporations,  it  is  un- 
necessary to  decide  here.  Upon  this  ques- 
tion no  opinion  is  expressed. 

But  one  thing  is  clear,  upon  the  question 
of  withholding  or  granting  an  injunction, 
a  long  and  uninterrupted  possession,  with 
a  claim  of  right,  has  a  most  important 
bearing.  The  doctrine  on  this  subject  is 
thus  laid  down  in  2  Story  Eq.  Jur.  sec.  925f , 
928:  In  all  cases  where  the  plaintiff  has 
been  long  in  the  exercise  of  his  right,  or 
where  delay  would  be  disastrous,  the  court 
will  not  require  the  right  to  be  first  estab- 
lished at  law.  This  principle  is  still  more 
broadly  announced  in  High  on  Injunction. 
''The  jurisdiction  is  exercised  in  such  cases 
on  the  ground  of  quieting  title ;  and  where 
complainant  has  been  for  twenty  years  in 
continued  and  adverse  possession  of  public 
ground,  or  of  a  public  street,  he  is  entitled 
to  the  aid  of  equity  to  prevent  the  municipal 
authorities  from  interfering. 

In  Varick  v.  Mayor  Ac.  of  the  City  of 
New  York,  4  John.  Ch.  R.  S3,  already  cited, 
Chancellor  Kent  said  f  The  city  authorities 
must  first  acquire  possession  of  the  ground 
in  dispute,  not  by  forcible  entry,  but  by  the 
regular  process  of  law,  before  they 
833  can  be  permitted  *to  use  it  as  a  street. ' ' 
This  is  upon  the  obvious  ground  that 
after  a  claim  of  right,  accompanied  with  a 
possession  of  twenty-five  years,  a  corpora- 
tion cannot  be  permitted,  without  the  reg- 
ular process  of  law,  to  enter  upon  the 
possession  and  pull  down  buildings  and 
fences  under  the  right  to  regulate  highways. 

The  case  of  Dudley  v.  Trustees  of  Frank- 
fort, 12  B.  Mon.  R.  610,  in  many  of  its 
features,  is  almost  identical  with  this. 
There,  however,  the  corporate  authorities 
were  proceeding  merely  to  pull  down  and 
remove  the  fences  which  enclosed  the  lots, 
with  the  intention  of  taking  possession  of 
the  latter.  The  court  say,  conceding  that 
the  jurisdiction  would  fail  in  the  case  of  a 
private  person,  because  the  trespass  would 
not  produce  irreparable  mischief;  yet  the 
suit  being  against  a  municipal  corporation, 
the  power  of  the  court  to  prevent,  by  in- 
junction, the  trespass  on  private  property, 
cannot  be  questioned.  When  a  private  cit- 
izen has  been  permitted  for  twenty  years 
and  upwards  to  remain  in  the  actual  pos- 
session of  the  ground  without  interruption, 
hie  is  entitled  to  have  his  title  quieted. 
And  accordingly  the  court,  without  even 
directing  an  inquiry,  granted  an  injunction. 

The  case  of  Yates  v.  Milwaukee,  10  Wall. 
U.  8.  R.  497,  is  also  an  authority  upon  the 
question  involved  here.  There  the  city  of 
Milwaukee,  under  authority  of  certain  or- 
dinances, attempted  to  remove  plaintiff's 
wharf.  The  defendants  relied  upon  the 
want  of  title  in  the  plaintiff  to  the  locus  in 
quo;  and,  second,  upon  the  absolute  power 
of  the  city  of  Milwaukee  as  the  repository 
of  the  public  authority  on  the  subject  of 
wharves,  and  piers,  and  other  matters  af- 
fecting the  navigation  of  the  river  within 
the  city  limits,  to  determine  the  character 
and  location  of  such  structures.     The  court 
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say  that  a  mere  declaration  by  the  city 

834  ^council  of  Milwaukee,  that  a  certain 
structure  is  an  encroachment  or  ob- 
struction, does  not  make  it  so ;  nor  could 
such  declaration  make  it  a  nuisance  unless 
in  fact  it  had  that  character.  It  is  a  doc- 
trine not  to  be  tolerated  in  this  country  (say 
the  court)  that  a  municipal  corporation, 
without  any  general  laws  either  of  the  city 
or  of  the  state,  within  which  a  given 
structure  can  be  shown  to  be  a  nuisance, 
can,  by  its  mere  declaration  that  it  is  one, 
subject  it  to  removal  by  any  person  supposed 
to  be  aggrieved  or  even  by  the  city  itself. 
This  would  place  every  house,  every  busi- 
ness, and  all  the  property  of  the  city  at  the 
uncontrolled  will  of  the  temporary  local 
authorities.  And  the  court  granted  a  per- 
petual injunction  to  the  action  of  the  city 
council.  In  this  case  it  may  be  said  with 
equal  propriety,  that  the  mere  declaration 
of  the  trustees  of  the  town  of  Manchester, 
that  the  tenement  in  controversy  is  an  ob- 
struction upon  a  public  street,  does  not 
make  it  so.  Whether  it  is  or  is  not  is  a 
question  to  be  settled  by  the  courts.  If, 
under  the  authority  to  remove  encroach- 
ments upon  the  public  streets,  the  corporate 
authorities  may  pull  down  these  buildings, 
and  a  court  of  equity  cannot  interfere  be- 
cause there  has  been  no  decision  adverse  to 
the  claim  of  the  city,  then,  indeed  (in  the 
language  of  the  Supreme  court),  ** every 
house,  every  business,  and  all  the  property 
of  the  town  are  at  the  uncontrolled  will  of 
the  temporary  local  authorities.'*  The 
doctrine  is  not  sustained  by  authority,  nor 
is  it  in  accordance  with  a  sound  public 
policy. 

It  is  said,  however,  that  the  trustees  of 
the  town  of  Manchester  are  charged  with 
the  duty  of  establishing  and  opening  public 
streets,  and  under  the  amended  charter  the 
courts  are  prohibited  from  interfering  with 
them  in  the  prosecution  of  their  work. 

835  The  charter  *does  not  declare  that  an 
injunction  shall  not  be  granted  under 

any  circumstances ;  but  that  it  shall  not  be 
awarded  unless  it  be  manifest  that  the  cor- 
porate authorities  are  transcending  their 
powers,  and  that  the  interposition  of  the 
court  is  necessary  to  prevent  injury  that 
cannot  be  adequately  compensated  in  dam- 
ages. 

Now  if  the  lot  in  controversy  be  the  prop- 
erty of  the  plaintiffs,  and  not  that  of  the 
defendants,  it  is  manifest  that  the  latter 
are  transcending  their  authority.  They  are 
invading  private  rights,  and  taking  private 
property  for  public  uses,  not  only  without 
compensation,  but  without  even  a  promise 
of  compensation.  This  is  prohibited  not 
only  by  the  constitution,  but  by  the  express 
provisions  of  the  charter.  If  the  town  au- 
thorities are  unable  by  agreement  with  the 
owner,  to  obtain  title  to  ground  necessary 
for  streets  and  other  public  purposes,  they 
are  provided  with  remedies  sufficient  for  all 
the  exigencies  of  the  corporation.  They 
may  apply  **to  the  Circuit  or  County  court 
of  the  county  in  which  the  land  shall  be 
situated,  for  authority  to  condemn  the  same. 


which  shall  be  applied  for  and  proceeded 
with  according  to  law."  See  Charter  of 
M3nchester,  sec.  22,  p.  10.  When  this  has 
been  done,  or  when  the  title  to  land  is  ac- 
quired in  any  other  legal  mode  for  the  uses 
of  the  corporation,  the  courts  are  prohibited 
from  interfering  by  injunction  with  the 
town  authorities  in  the  prosecution  of  their 
work  upon  the  ground  so  acquired.  This  is 
all  that  is  meant  by  the  provisions  of  the 
charter  in  question. 

It  is  not  competent  to  deprive  the  citizen 
of  his  property,  and  turn  him  to  an  action 
against  the  corporation  for  compensation, 
which  may  or  may  not  be  realized.  The 
legislature  could  never  have  intended  that 
the  citizen  should  be  divested  of  his 

836  freehold    upon    the  *mere   claim   of  a 
city  council,  and  that  a  court  of  equity 

should  be  prohibited  from  interposing  in 
his  behalf,  although  the  injury  might  \^  of 
an  irreparable  character.  It  is  equally  ob- 
jectionable to  take  private  property  without 
compensation  upon  an  unfounded  claim  of 
title,  as  it  is  to  take  it  without  compensa- 
tion, acknowledging  the  title  of  the  true 
owner.  Lregislation  which  authorizes  either 
to  be  done  is  violative  of  the  constitution, 
and  would  be  disregarded  by  the  courts.  In 
the  case  before  us  the  whole  controversy  is 
as  to  the  title.  The  defendants  claim  bj 
dedication.  The  plaintiffs  rely  upon  the 
legal  title,  upon  twenty  years  of  adverse 
possession,  and  deny  the  dedication.  Are 
we  to  assume  that  the  claim  of  the  defend- 
ants is  valid  until  there  is  an  adverse  deci- 
sion. An  injunction  would  be  of  but  little 
value  after  the  buildings  are  levelled  with 
the  ground,  and  the  lot  upon  which  they 
stand  appropriated  as  a  highway.  In  the 
language  of  Lord  Cottenham,  in  Hilton  v. 
The  Earl  of  Granville,  18  Eng.  Ch.  R.  283, 
292,  the  plaintiffs  having  at  least  a  strong 
prima  facie  case  in  support  of  the  title  they 
assert,  the  court  will  interfere  for  the  pur- 
pose of  protecting  the  property  pending  the 
decision  of  the  legal  title. 

It  only  remains  to  notice  one  other  ground 
taken  by  the  counsel  for  the  defendants.  It 
is  that  the  plaintiffs  purchased  with  notice 
that  the  buildings  encroached  upon  *  ^Sum- 
mers street;**  and  they  have  therefore  no 
just  claim  to  the  interference  of  a  court  of 
equity.  The  plaintiffs  were  not  notified 
that  the  houses  would  be  removed,  but 
merely  that  the  encroachment  existed.  This 
notice  was  given  by  the  commissioners  who 
made  the  sale,  to  guard  against  all  misap- 
prehension, and  to  prevent  any  future  con- 
troversy with  the  purchaser  as  to  the  nature 
of  his  title  and  the  extent  of  his  pur- 

837  chase.    The  commissioners  ^undertook 
to  sell  and  did  sell  the   interest  of  the 

**  Manchester  Cotton  and  Wool  Manufactur- 
ing Company.'*  Whatever  that  interest 
was  the  plaintiffs  acquired  it.  If  the  former 
had  title  to  the  premises,  so  have  the  latter 
by  virtue  of  their  purchase.  Notice  of  the 
supposed  encroachment  could  not  diminish 
or  in  any  manner  affect  this  title. 

For  these   reasons    I    am   of  opinion  the 
decree  of  the  Circuit  court  must  be  reversed. 
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with  costs,  and  the  cause  remanded  for  fur- 
ther proceedings.  The  injunction  must  be 
reinstated  and  continued  until  the  trustees 
of  the  town  of  Manchester  shall  by  proper 
proceedings  try  their  title  at  law.  If  such 
trial  results  in  establishing  their  title,  the 
injunction  will  be  dissolved.  If  otherwise, 
it  will  be  perpetuated.  If  no  action  is 
brought  within  a  reasonable  time,  to  be 
judged  of  by  the  court,  the  same  result  will 
follow,  and  the  plaintiffs  will  be  quieted  in 
their  possession. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  reversed. 


838       *Dabney  v.  Preston's  Adm'ors. 

January  Term,  1875,  Richmond. 

1.  Partnerships— DUsoltttion—BIII  for  Aocottnt— Par- 
ties.*—H  and  P  were  partners,  and  they  made  a 
contract  wttli  D  in  relation  to  a  business  to  be 
conducted  by  D.  After  the  death  of  P,  his  per- 
sonal representatire,  and  H  as  surrlTinff  partner, 
filed  their  bill  against  D  to  have  an  account  and 
settlement  of  the  business  aforesaid.  The  bill 
showed,  that  some  time  previous  to  filinfir  it,  H  had 
assigned  all  his  interest  in  the  firm  of  H  &  P  to  the 
firm  for  proper  settlement  of  accounts;  and  after 
payinflT  his  partners  all  he  misrht  owe  them,  the 
surplus,  if  any.  was  to  be  paid  to  C.  It  also  ap- 
peared from  the  bill,  that  H  had  been  declared  a 
bankrupt.  Both  C  and  the  assifimee  in  bankruptcy 
of  H  are  necessary  parties:  and  a  decree  made  in 
their  absence  asrainst  D  will  be  reversed  by  the 
appellate  court,  though  no  objection  was  taken  in 
the  court  below  to  the  want  of  parties. 

2».  Chancery  Practice— Answers— Replication. t— The  de- 
cree in  the  court  below  was  made  when  there  was 
no  replication  to  the  answer  of  D;  and  after  an 
appeal  from  the  decree  by  D  was  perfected,  the 
court,  on  the  motion  of  the  plaintiffs,  made  an 
order  permittinsr  tbe  plaintiffs  to  file  the  replica- 
tion nunc  pro  tunc.  If  it  was  a  proper  case  for  such 
an  order,  the  court  should  have  allowed  D  time  to 
take  testimony  to  meet  the  new  phase  of  the  case 
presented  by  the  issue  thus  taken  on  his  answer. 

3.  Same— Amendment  of  Pleadlnj^s.^— When  the  new 

parties  are  made,  both  parties  should  have  liberty. 
If  they  desire  it,  to  amend  and  modify  their  plead- 
luffs,  so  as  to  exhibit  the  case  as  they  may  desire 
respectively  to  present  it. 

^Parties  to  Suit  In  Equity.- "It  is  a  ireneral  rule  in 
equity  (subject  to  certain  exceptions),  that  all  per- 
sons materially  interested,  either  legally  or  benefi- 
cially, in  the  subject-matter  of  a  suit,  are  to  be  made 
parties  to  it,  either  as  plaintiffs  or  as  defendants, 
however  numerous  they  may  be,  so  that  there  may 
be  a  complete  decree,  which  shall  bind  them  all.*' 
Per  curiam^  in  Yost  v.  Porter,  80  Va.  850,  citing  the 
principal  case.  See  also,  Armentrout  v.  Gibbons.  25 
Oratt.  871,  and  note. 

fChancery    Practice  —  Answers — Replication.  —  See 

monographic  note  on  "Answers  in  Equity  Pleadlnc" 
appended  to  Tate  v.  Vance,  27  Gratt  671. 

^Same  — Amendments.  — See  monographic  note  on 
"Amended  Bills"  appended  to  Belton  v.  Apperson, 
26  Gratt  207. 


The  case  is  sufficiently  stated  in  the  opin- 
ion of  Bouldin,  J. 

John  Daniel,  Kirkpatrick  &  Blackford, 
and  Mosby  &  Brown,  for  the  appellant. 

Kean  and  Jones  8l  Bouldin,  for  the  ap- 
pellees. 

BOULrDIN,  J.,  delivered   the   opinion   of 
the  court. 

839  *This  is  an  appeal  by  A.  G.  Dabnej' 
from  a    decree  of  the  Circuit  court  of 

Lynchburg,  entered  in  a  suit  brought 
against  said  Dabney  by  the  personal  repre- 
sentatives of  Pleasant  Preston,  deceased, 
and  S.  C.  Hurt,  as  surviving  partner  of  the 
firm  of  Hurt  &  Preston,  which  consisted  of 
said  8.  C.  Hurt  and  Pleasant  Preston,  de- 
ceased. 

The  suit  was  brought  to  obtain  an  account 
and  settlement  of  certain  transactions  grow- 
ing out  of  a  contract  entered  into  about  the 
first  day  of  February  1856,  between  said  firm 
of  Hurt  &  Preston,  by  S.  C.  Hurt  of  the 
one  part,  and  said  A.  G.  Dabney  of  the 
other  part;  and  it  was  so  proceeded  in  that 
on  the  20th  day  of  November  1871,  the  cause 
came  on  to  be  heard  on  the  bill  set  for  hear- 
ing as  to  one  of  the  defendants,  and  on  the 
bill,  answers  and  exhibits  filed,  as  to  the 
other  defendants,  without  replication  to 
the  answers ;  and  the  court,  after  settling 
an  important  principle  in  the  cause,  ordered 
sundry  accounts  to  be  stated  and  settled  by 
one  of  its  commissioners. 

From  that  decree  A.  G.  Dabney,  the  party 
mainly  affected  thereby,  applied  to  a  judge 
of  this  court  for  an  appeal,  and  prayed  a 
supersedeas.  The  appeal  was  allowed  and 
supersedeas  awarded. 

At  the  next  term  of  the  Circuit  court  after 
the  decree  aforesaid  was  rendered,  and  after 
the  case  had  been  taken  to  this  court  by 
appeal  and  was  here  pending,  the  plaintiffs 
below  moved  the  court  to  amend  the  record 
and  allow  them  to  file  a  replication  to  A.  G. 
Dabney*s  answer,  to  be  entered  nunc  pro 
tunc.  Notice  of  the  motion  was  given  to 
Dabney,  and  it  was  duly  heard  on  affidavit 
and  arguments  of  counsel ;  and  thereupon 
the  court  entered  an  order  allowing  the  rep- 
lication **to  be  entered  nunc  pro  tunc  as  an 
act  of  the  last  term,  and  to  have  the  same 
effect  as  if  it  had  been  then  entered  before 
the  hearing. 

840  *The  proceedings  on  this  motion 
appear  in  a  supplemental  record  at- 
tached to  the  record  on  which  the  appeal 
was  allowed ;  and  the  legality  of  this  action 
of  the  court,  and  its  effect  on  the  previous 
decree,  constituted  the  chief  subjects  of  dis- 
cussion before  this  court. 

The  question  is  interesting,  and  was  ear- 
nestly and  ably  argued  by  counsel  on  both 
sides;  but  the  decision  thereof  is  rendered 
unnecessary  by  the  view  taken  by  this  court 
of  a  question  of  practice,  raised  by  the  rec- 
ord, but  not  noticed  at  the  bar. 

The  bill  shows  on  its  face,  that  at  and 
before  the  institution  of  this  suit,  S.  C. 
Hurt,  one  of  the  plaintiffs  therein,  had  been 
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duly  declared  a  bankrupt,  and,  of  course, 
all  his  rights  of  property  and  action,  exist- 
ing at  the  date  of  his  bankruptcy,  passed 
from  him  and  vested  in  his  assig*nee  in 
bankruptcy,  who  alone  could  legally  assert 
such  rights;  and  it  further  appears  from 
exhibit  S.  C.  H.,  filed  with  and  as  part  of 
the  bill,  that  as  far  back  as  January  4th, 
1861,  all  Hurt's  interest  in  the  firm  of  Hurt 
&  Preston,  and  in  several  other  concerns 
therein  mentioned,  including  the  Phoenix 
foundry,  one  of  the  subjects  of  controversy 
in  this  suit,  had  been  assigned  to  Hurt  & 
Preston  for  proper  settlement  of  accounts, 
and  after  paying  to  his  partners  respectively 
all  balances  that  might  be  due  from  him  to 
them,  the  surplus,  if  any,  was  to  be  paid 
to  Robert  W.  Crenshaw.  His  entire  bene- 
ficial interest  iil  this  suit,  then,  long  before 
its  institution  had  been  transferred,  subject 
to  the  rights  of  his  co-partners,  to  said 
Robert  W.  Crenshaw,  and  all  his  other  in- 
terests and  rights  of  every  description, 
whether  of  action  or  of  property,  had,  from 
the  date  of  his  bankruptcy,  vested  in  his 
assignee.  Whether  the  assignee  in  bank- 
ruptcy was  directly  interested  in  the 
issue  of  this  suit  ^or  not,  depends  on 
the  character  and  purpose  of  the  as- 
signment to  Crenshaw.  If  that  assignment 
was  in  pa3'ment  of  a  debt,  or  merely  for 
collection,  then,  in  either  event,  the  as- 
signee was  directly  interested  in  watching 
the  settlements  and  swelling  the  surplus. 
It  is  apparent  that  Hurt  had  no  beneficial 
interest  in  the  litigation ;  and  that  his  as- 
signee in  bankruptcy  and  Robert  W.  Cren- 
shaw, one  or  both,  subject  to  the  rights  of 
his  partners,  represented  his  entire  bene- 
ficial interest  in  this  suit.  That  interest  is 
material  and  substantial;  and,  according 
to  the  well  established  practice  of  courts  of 
equity,  the  assignee  in  bankruptcy  and 
Robert  W.  Crenshaw  should  have  been  par- 
ties to  this  suit. 

It  is  an  old  and  familiar  rule  of  equity 
that  *'all  persons  materially  interested  in 
the  subject  of  controversy  ought  to  be  made 
parties  in  equity ;  and  if  they  are  not  the 
defect  may  be  taken  advantage  of  either  by 
demurrer  or  by  the  court  at  the  hearing." 
And  if  the  defect  be  apparent  on  the  face 
of  the  record,  although  the  bill  was  not  de- 
murred to  in  the  court  below,  nor  the  defect 
noticed  by  that  court  at  the  hearing,  it  will 
be  noticed  at  the  hearing  in  this  court,  and 
the  decree  reversed  for  that  cause.  These 
principles  have  been  recognized  and  affirmed 
by  this  court  as  well  established  rules  of 
equity,  in  cases  too  numerous  to  mention. 
In  Sillings  v.  Bumgardner,  guardian,  9 
Gratt.  273,  275,  Judge  Moncure  delivering 
the  opinion  of  the  court  says:  **But  the 
counsel  for  the  appellee  contended  that  this 
objection  not  having  been  made  in  the  court 
below,  now  comes  too  late.  But  it  was  not 
waived  in  the  court  below ;  the  want  of  par- 
ties appeared  on  the  face  of  the  bill ;  and 
in  such  cases  it  is  well  settled  that  the  ob- 
jection is  fatal  in  the  appellate  court,  though 
not  taken  in  the  court  below. "  Citing 
842      *2   Rob.    Prac,    273,    433,    and  cases 


cited;  Richardson's  ex'or  v.  Hunt,  2 
Munf .  148 ;  Sheppard*s  ex'or  v.  Starke  & 
wife,  3  Munf.  29;  and  the  principle  has 
been  reaffirmed  to  its  full  extent  in  the  most 
recent  case  in  this  court  on  the  subject, 
Armentrout's  ex' or  v.  Gibbons,  supra  371, 
where  some  of  the  numerous  decisions  of 
this  court  on  the  question  are  cited. 

The  practice  of  the  United  States  Supreme 
Court  accords  with  that  of  this  court.  Hoe 
et  al.  V.  Wilson,  9  Wall.  U.  S.  R.  501.  In 
that  case,  after  stating  that  the  rights  of 
persons  not  parties  would  be  materially 
affected  by  a  decree  in  the  cause,  the  court 
say,  p.  504,  ** According  to  the  settled  rules 
of  equity  jurisprudence  the  case  cannot 
proceed  without  their  presence  before  the 
court.  The  objection  was  not  taken  by  the 
defendant,  but  the  court  should,  sua  sponte, 
have  caused  the  bill  to  be  properly  amended, 
or  have  dismissed  it,  if  the  amendment 
were  not  made.  Instead  of  this  being  done, 
the  case  was  heard  and  decided  on  its  merits. 
This  was  a  manifest  error.  The  decree 
must  therefore  be  reversed  and  the  cause 
remanded  to  the  court  below.  In  that  court 
both  parties  can  take  leave  to  amend  and 
can  modify  their  pleadings  so  as  to  exhibit 
the  case  as  they  may  desire  respectively^  to 
present  it." 

We  are  therefore  of  opinion  that  the  Cir- 
cuit court  erred  in  entering  a  decree  settling 
an  important  principle  in  the  cause  in  the 
absence  of  the  assignee  in  bankruptcy  of  S. 
C.  Hurt  and  of  Robert  W.  Crenshaw  as  par- 
ties to  the  suil. 

And  without  deciding  whether  the  case, 
as  shown  by  the  supplement  to  the  record, 
was  or  was  not  a  proper  case  for  allowing 
a  replication  to  be  filed  and  entered  nunc 
pro  tunc,  or  whether  the  supplement  to  the 
record  can  or  can  not  be  considered  by 
843  this  court  *as  piart  of  the  record,  we 
think  it  proper  to  say  that  in  our 
opinion  it  was  clearly  error  in  the  Circuit 
court  to  allow  it  to  be  so  filed  without  re- 
quiring the  plaintiffs  below  to  pay  the  costs 
of  the  amendment;  and  without  allowing 
the  defendant  Dabney  time  to  take  testi- 
mony to  meet  the  new  phase  of  the  case 
presented  by  the  issue  thus  taken  on  his 
answer. 

The  decree  of  the  Circuit  court  of  the  20th 
November  1871  must  be  reversed  and  an- 
nulled with  costs  to  the  appellant,  and  the 
cause  remanded  to  said  Circuit  court  with 
instructions  to  require  the  plaintiffs  below 
to  amend  their  bill,  and  make  Robert  W. 
Crenshaw,  and  the  assignee  in  bankruptcy 
of  S.  C.  Hurt,  parties  to  the  suit ;  and  lib- 
erty must  be  allowed  tot>oth  parties,  should 
they  desire  it,  to  amend  and  modify  their 
pleadings,  so  as  to  exhibit  the  case,  as  they 
mav  desire,  respectively  to  present  it. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  coun- 
sel, and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record  and  the 
arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with 
the  record,  that  it  plainly  appears  on  the 
face  of  the  bill   that  before  the  institution 
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of  this  suit,  S.  C.  Hurt,  one  of  the  plaintiffs 
below,  had  been  duly  declared  a  bankrupt, 
and  that  his  assignee  in  bankruptcy  was  a 
necessary  party  to  this  suit  to  assert  and 
protect  any  interest  of  the  bankrupt,  direct 
or  indirect.  And  the  court  is  further  of 
opinion  that  it  also  plainly  appears  from 
exhibit  {S.  C.  H.)  filed  with  the  bill,  that 
after  full  settlement  of  the  accounts  of  the 
several  firms  therein  mentioned,  and  pay- 
ment to  them  of  whatever  might  be  due  by 
Hurt,  the  entire  residue  of  Hurt's   interest, 

if  any,  in  the  subject  of  this  suit  was 
844      transferred,  or  ordered  *to  be  paid,  to 

Robert  W.  Crenshaw.  It  is  obvious, 
therefore,  that  Crenshaw  is  directly  inter- 
ested in  the  matter  in  controversy,  and 
should  also  have  been  made  a  party  to  the 
suit  before  any  decree  settling  the  principles 
of  the  cause  could  be  properly  entered.  It 
is  therefore  decreed  and  ordered,  that  the 
decree  of  the  20th  day  of  November  1871  be 
reversed  and  annulled,  and  that  the  appel- 
lees do  pay  to  the  appellant  his  costs  by 
him  about  the  prosecution  of  his  appeal  in 
this  behalf  expended. 

And  the  cause  is  remanded  to  the  said 
Circuit  court,  with  instructions  to  that  court 
to  require  the  plaintiffs  to  amend  their  bill, 
and  make  the  assignee  in  bankruptcy  of  8. 
C.  Hurt  and  Robert  W.  Crenshaw,  parties 
to  the  suit ;  that  liberty  be  allowed  the  par- 
ties respectively,  if  so  desired  by  them  or 
either  of  them,  to  amend  and  modify  their 
pleadings,  so  as  to  exhibit  the  case,  as  they 
may  desire  respectively  to  present  it. 
Decree  reversed. 


845        *Wood  &  Wife  v.  Sampson's  Ex'or  & 

als. 

January  Term,  1875,  Rlcbmond. 

Absent  BouLDiN.  J.* 

I.  WUto— Constriiction— Leffscles.t— A  testator,  own- 
inff  real  and  personal  estate,  after  several  leffacles 
to  irrandcliildren,  says:  "All  the  remainln restate, 
property  and  credits,  wlietlier  real  and  personal, 
whlcli  I  may  own  at  my  death,  I  devise  and 
bequeath  to  my  dauffbter  S."  The  real  estate 
firiven  to  S  is  subject  to  the  satisfaction  of  the 
leffacies. 

a.  3am€—5«me— Same— Residuum.— Testator  fflves  a 
legacy  to  his  wife;  but  she  dies  before  him.  The 
leffacy  will  not  sink  Into  the  residuum  of  the  es- 
tate, but  will  pass  to  her  Issue. 

Richard  Sampson,  of  the  county  of  Gooch- 
land, died  in  1864.  He  left  a  will  which 
was  made  in  August  1855,  and  a  codicil 
which  was  made  in  September  1863.  By  the 
first  clause  of  his  will  he  gave  to  his  wife 
Mary  Sampson  $20,000,  to  bear  interest  from 
his  death,  payable  semi-annually,  till  the 
full  discharge  of  the  principal ;  also  a  car- 
riage and  horses,  and  two  slaves. 

*He  had  been  counsel  in  the  cause. 

twills— Construction.— The  principal  case  Is  cited 
in  Lee  v.  Lee,  88  Va.  800,  14  S.  E.  Rep.  584;  Smith  y. 
Mason,  80  Va.  716,  17  S.  E.  Rep.  8;  Wildber^er  v 
Cheek,  94  Va.  520,  27  S.  E.  Rep.  441. 


He  gave  to  each  of  his  four  grandchildren, 
children  of  his  late  son  the  Rev.  ^,  S. 
Sampson,  $10,000,  payable  without  interest 
as  each  attains  the  age  of  twenty-one  or 
marries.  He  made  no  provision  for  the  in- 
termediate maintenance  and  education  of 
these  grandchildren,  as  he  sa^'s,  because, 
from  advances  made  by  him  to  their  father, 
his  estate  will  suffice  for  such  purposes. 

846  *He  makes  a  like  bequest  of  $10,000 
to  each  of  his  two   grandchildren,  the 

children  of  his  late  daughter  Janetta  Wood, 
payable  without  interest  as  each  attains  the 
age  of  twenty-one  or  marries.  And  he 
makes  no  provision  for  their  maintenance 
or  education,  because  of  advances  made  to 
their  father. 

He  confirmed  and  ratified  all  advances 
theretofore  made  by  him  to  his  children  or 
their  husbands,  and  directed  that  they 
should  not  be  accounted  for  as  a  part  of  his 
estate.     And  he  then  says: 

**A11  the  remaining  estate,  property  and 
credits,  whether  real  or  personal,  which  I 
may  own  at  my  death,  I  give,  devise  and 
bequeath  to  my  daughter  Susan  Josephine, 
the  wife  of  Dr.  William  T.  Walker." 

He  appointed  Dr.  Walker  his  sole  executor, 
and  directed  that  no  security  should  be  re- 
quired of  him. 

At  the  time  Mr.  Sampson  made  his  will, 
and  at  his  death,  he  owned  a  valuable  real 
estate  on  which  he  lived,  upwards  of  sixty 
slaves,  horses,  Ac,  every  thing  necessary 
for  the  profitable  cultivatipn  of  the  estate, 
and  a  large  amount  in  stocks  of  different 
joint  stock  companies.  He  had  advanced 
to  his  son  F.  S.  Sampson  from  thirty-five 
to  forty  thousand  dollars,  and  to  his  son- 
in-law  Richard  Wood  a  farm  on  James  river, 
for  which  he  gave  $13,500,  and  which  some 
years  afterwards  sold  for  $35,000.  He  and 
his  wife  were  old,  and  their  daughter  Jo- 
sephine lived  with  them  until  she  was 
married,  and  after  a  short  absence  she  and 
her  husband  came  back  and  lived  with  them 
until  their  deaths  respectively.  Mrs.  Samp- 
son died  in  the  lifetime  of  her  husband. 

At  the  close  of  the  war  the  negroes  had 
been  emancipated,  many  of  the  horses  had 
been  carried  off  by  the  enemy,  the  stock 
destroyed,  and  the  stocks  had  become  com- 
paratively worthless,  and  there  was  little 
left  of  the  estate  but  the  land. 

847  *In  1867,  Mary  J.  Wood,    one  of  the 
legatees   of   Mr.    Sampson,  instituted 

her  suit  in  equity  in  the  Circuit  court  of 
Goochland  county  against  William  T. 
Walker,  as  executor  of  Richard  Sampson, 
deceased,  and  the  said  Walker  and  his  wife, 
as  devisees  of  said  Sampson,  and  the  other 
legatees  under  the  will  and  a  codicil  which 
had  been  made  in  1863,  to  recover  her  legacy, 
and  her  share  of  the  legacy  to  Mrs.  Samp- 
son, and  seeking  to  subject  the  real  estate 
devised  to  Mrs.  Walker.  The  plaintiff  af- 
terwards married  Henry  Wood,  and  the  suit 
was  conducted  in  their  name;  and  after 
various  proceedings,  came  on  to  be  heard 
on  the  7th  of  September  1869,  when  the  court 
held  that  the  will  of  Richard  Sampson  did 
not  subject  the   real  estate  devised  to  Mrs. 
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Walker  to  the  satisfaction  of  the  legacies; 
and  that  Mrs.  Sampson  having  died  in  the 
lifetime  of  her  husband,  the  legacy  to  her 
sunk  into  the  residuum  of  the  estate ;  and 
decreed  that  the  bill,  so  far  as  it  sought  to 
subject  the  real  estate  to  the  satisfaction  of 
the  plaintiff's  legacy,  and  to  recover  a  share 
of  the  legacy  to  Mrs.  Sampson,  be  dismissed. 
And  the  report  of  the  commissioner  was 
recommitted.  From  this  decree  Wood  and 
wife  applied  to  this  court  for  an  appeal ; 
which  was  allowed. 

Jones  &  Bouidin,  for  the  appellants. 

Guy,  for  the  executor. 

STAPLES,  J.,  delivered  the   opinion   of 
the  court. 

The  court  is  of  opinion,  that  whether 
general  pecuniary  legacies  are  chargeable 
on  real  estate  is  always  a  question  of  inten- 
tion ;  that  this  intention  is  to  be  ascertained, 
not  by  parol  proof  of  the  declarations  of  the 
testator,  but  by  reference,  as  in  other  cases, 
to  the  provisions  of  the  will  and  the 
848  circumstances  surrounding  *its  au- 
thor. And  in  examining  the  instru- 
ment, the  language  used  must  receive  that 
interpretation  which  a  long  series  of  deci- 
sions have  attached  to  particular  words. 
One  of  the  rules  or  canons  of  construction 
is,  that  where  there  is  a  general  gift  of  leg- 
acies, and  then  the  testator  gives  the  rest 
and  residue  of  his  property,  real  and  per- 
sonal, the  legacies  are  chargeable  upon  the 
realty.  It  is  considered  that  the  testator, 
in  blending  his  real  and  personal  estate  into 
a  common  fund,  plainly  indicates  his  pur- 
pose to  make  no  distinction  between  them. 
And  as  there  is  no  previous  devise  of  any 
portion  of  the  real  estate,  the  residue  can 
only  mean  what  remains  after  satisfying 
the  legacies. 

This  is  the  established  doctrine  of  the 
English  courts;  is  almost  universally  rec- 
ognized in  this  country ;  and  was  acted  on 
by  the  court  in  Crouch  v.  Davis*  ex' or,  23 
Gratt.  62;  where  the  authorities  are  cited. 
See  Greeville  v.  Brown,  7  House  of  Lords 
cases  688;  Smith's  ex'or  v.  Smith,  17  Gratt. 
268.  In  the  present  case  the  testator,  after 
various  pecuniary  legacies  to  a  large 
amount,  gives  all  his  remaining  estate, 
property  and  credits,  real  and  personal,  to 
his  daughter,  Mrs.  Susan  J.  Walker.  The 
testator  in  thus  using  the  words  **remaining 
estate,"  can  only  mean  what  remains  after 
the  previous  dispositions;  and  as  there  is 
no  previous  disposition  of  any  part  of  the 
realty,  the  legacies  must  be  looked  to  to 
satisfy  the  terms  of  the  residuary  clause. 
The  court  is  therefore  of  opinion  that  the 
Circuit  court  erred  in  holding  that  the  leg- 
acies given  by  the  testator  are  not  charge- 
able upon  his  real  estate. 

The  court  is  further  of  opinion  that  Mrs. 
Mary  Sampson,  the  wife  of  the  testator, 
having  died  during  his  lifetime,  leaving 
issue  who  survived  the  testator,  the  legacy 
of  twenty  thousand  dollars  which  was  given 
to    her    passed    to     her     issue   under    the 


849  provisions  of  the  *13th  section,  chap. 
122,  Code  of  1860.  That  section  de- 
clares that  **if  a  devisee  or  legatee  die 
before  the  testator  leaving  issue  who  sur- 
vive the  testator,  such  issue  shall  take  the 
estate  devised  or  bequeathed,  as  the  devisee 
or  legatee  would  have  done  if  he  had  sur- 
vived the  testator,  unless  a  different  dispo- 
sition thereof  be  made  or  required  by  the 
will." 

There  is  nothing  in  the  will  here  indicat- 
ing in  the  slightest  degree,  that  the  testa- 
tor designed  or  desired  a  different  disposition 
of  the  legacy  from  that  pointed  out  by  the 
statute.  The  court  is  therefore  of  opinion 
that  the  Circuit  court  erred  in  holding  that 
the  legacy  aforesaid  lapsed  by  the  death  of 
Mrs.  Sampson  in  the  lifetime  of  her  hus- 
band, and  passed  into  the  residuum  of  the 
estate. 

For  these  errors  the  decree  must  be  re- 
versed, and  the  case  remanded  for  further 
proceedings  in  conformity  with  these  views. 

Decree  reversed. 


850 


*Blair  v.  The  Commonwealth. 

Marcli  Term.  1874,  Richmond. 


Pftrdont.— Under  the  constitution  of  Virginia  the 
ffovemor  has  authority  to  pardon  a  person  con- 
victed of  a  felony  by  the  verdict  of  the  jury,  before 
sentence  is  passed  upon  him  by  the  conrt. 

In  January  1874  J.  A.  Blair  was  indicted 
in  the  Hustings  court  of  the  city  of  Rich- 
mond for  larceny,  in  stealing  United  States 
treasury  notes  of  the  value  of  fifty-three 
dollars.  On  his  trial  the  jury  found  him 
guilty,  and  fixed  the  term  of  his  imprison- 
ment at  three  years. 

Although  the  taking  the  money  by  the 
prisoner  was  proved,  yet  his  condition  at 
the  time  was  such  as  to  relieve  the  act  &om 
much  of  its  moral  guilt,  and  the  members 
of  the  jury,  as  well  as  the  attorney  for  the 
commonwealth,  united  in  recommending 
him  to  the  governor  as  a  proper  object  of 
executive  clemency.  The  governor  accord- 
ingly issued  his  pardon  to  the  prisoner,  but 
afiixed  to  it  a  condition  that  he  should  ab- 
stain wholly  from  the  use  of  ardent  spirits 
and  intoxicating  liquors  of  any  kind,  and 
to  any  extent,  for  the  space  of  five  years 
from  the  date  of  the  panlon,  except  medic- 
inally, and  then  Only  upon  the  prescription 
of  a  regular  and  reputable  physician,  and 
in  the  manner  and  quantity  prescribed. 

The  only  question  involved  in  the  case  is 
as  to  the  power  of  the  governor  to  grant  a 
pardon  in  a  case  of  felony  after  a  verdict 
of  conviction  by  the  jury,  and 
851  *before  sentence  is  pronounced  upon 
the  prisoner.  The  case  is  sufficiently 
stated  in  the  opinion  of  Moncure  P. 

Stiles,  for  the  prisoner. 

The  Attorney  General  stated  that  he  had 
officially  given  his  opinion  to  the  governor 
when  the  application  for  a   pardon  was  be- 
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fore  him,  that  he  had  the  power  to  pardon 
after  the  verdict  and  before  the  sentence, 
and  he  was  still  of  that  opinion. 

MONCURE  P.  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Hustings  court  of  the  city  of  Richmond, 
sentencing*  the  plaintiff  in  error  to  confine- 
ment in  the  penitentiary  for  the  term  of 
three  years  for  grand  larceny,  of  which  he 
had  been  found  guilty  by  the  verdict  of  a 
jury.  The  case  is  as  follows: 
•  On  the  2d  day  of  I^ebruary  1874  the  said 
plaintiff  was  indicted  in  the  said  court  for 
grand  larceny.  On  the  fourth  day  of  the 
same  month  he  was  found  guilty  of  the  said 
offence  by  the  verdict  of  a  jury,  by  which 
the  term  of  his  confinement  in  the  peniten- 
tiary was  ascertained  to  be  three  years.  On 
the  10th  day  of  the  same  month  it  being 
demanded  of  him  if  anything  for  himself 
he  had  or  knew  to  say  why  the  court  should 
not  now  proceed  to  pronounce  judgment 
against  him  according  to  law,  he  tendered 
to  the  court  a  special  plea  of  pardon  for  the 
said  offence,  and  produced  in  court,  as  a 
part  of  said  plea,  an  instrument  of  writing, 
under  the  hand  of  the  governor  and  the 
lesser  seal  of  the  commonwealth,  purporting 
to  be  such  a  pardon.  To  the  said  plea  the 
attorney  for  the  commonwealth  demurred, 
and  the  plaintiff  in  error  joined  in  the  de- 
murrer. On  the  next  day,  to  wit:  the  11th 
day  of  February  1874,  the  court  sus- 
852  tained  the  demurrer  and  *rejected  the 
said  plea.  The  said  plaintiff  there- 
upon moved  the  court  in  arrest  of  judgment 
upon  the  verdict  aforesaid,  which  motion 
the  court  overruled;  and  nothing  further 
being  offered  or  alleged  in  delay  thereof, 
judgment  was  thereupon  pronounced  accord- 
ing to  the  verdict.  To  that  judgment  this 
writ  of  error  was  awarded. 

The  only  question  involved  in  this  case 
is,  ** whether  the  governor  had  any  authority 
to  pardon  the  plaintiff  in  error  for  the  said 
offence  before  judgment  was  rendered 
against  him  therefor?*' 

The  governor's  power  to  g^nt  a  pardon 
is  conferred  by  the  constitution,  article  iv, 
sec.  5,  which  declares  that  **he  shall  have 
power  to  remit  fines  and  penalties  in  such 
cases,  and  under  such  rules  and  regulations 
as  may  be  prescribed  by  law ;  and,  except 
when  the  prosecution  has  been  carried  on 
by  the  house  of  delegates,  to  grant  reprieves 
and  pardons  after  conviction;  to  remove 
political  disabilities  consequent  upon  con- 
viction for  offenses  committed  prior  or  sub- 
sequent to  the  adoption  of  this  constitution, 
and  to  commute  capital  punishment;  but 
he  shall  communicate  to  the  general  assem- 
bly at  each  session  the  particulars  of  every 
case  of  fine  or  penalty  remitted,  of  reprieve 
or  pardon  granted,  and  of  punishment  com- 
muted, with  his  reasons  for  remitting, 
granting,  or  commuting  the  same." 

Can  the  governor  under  this  constitu- 
tional provision  pardon  a  person  for  an 
offence  after  he  has  been  found  guilty 
thereof  by  the   verdict  of  a  jurj',  but  before 


sentence  is  pronounced  on  such  verdict?  or, 
which  is  the  same  thing,  do  the  words 
**  after  conviction"  in  the  said  provision 
refer  to  the  verdict  of  the  jury,  or  to  the 
sentence  in  such  a  case?  This  is  the  ques- 
tionwe  now  have  to  solve. 

853  *What  is  the   meaning  of  the  word 
**  convicted,"     in     this     connection? 

Blackstone  says:  If  the  jury  **find  the  pris- 
oner guilty^  he  is  then  said  to  be  convicted 
of  the  crime  whereof  he  stands  indicted ; 
which  conviction  may  accrue  two  ways — 
either  by  his  confessing  the  offence  and 
pleading  guilty,  or  by  his  being  found  so 
by  the  verdict  of  his  country."  4  Bl.  Com. 
362.  And  again  he  says:  *'The  plea  of 
autrefois  convict,  or  a  former  conviction 
for  the  same  identical  crime,  though  no 
judgment  was  ever  given,  or  perhaps  will 
be  (being  suspended  by  the  benefit  of  clergy 
or  other  causes),  is  a  good  plea  in  bar  to 
an  indictment."  Id.  336.  Jacob  says: 
'*There  is  great  difference  between  a  man 
convicted  and  attainted,  though  they  are  fre- 
quently, though  inaccurately,  confounded 
together:"  and  he  then  proceeds  to  explain 
the  difference  and  its  consequences.  1  Ja- 
cobs' Law  Dictionary,  p.  163,  title  **  Attain- 
der." And  again  he  says:  **Convict, 
convictus.  He  that  is  found  guilty  of  an 
offence  by  verdict  of  a  jury.  Crompton 
saith,  that  conviction  is  either  when  a  man 
is  outlawed,  or  appeareth  and  confesseth, 
or  is  found  guilty  by  the  inquest ;  and  when 
a  statute  excludes  from  clergy  persons  found 
guilty  of  felony,  Ac,  it  extends  to  those 
who  are  convicted  by  confession.  Cromp. 
Just.  9."  ** Judgment  amounts  to  convic- 
tion, though  it  doth  not  follow  that  every 
one  who  is  convict  is  adjudged."  2  Id.  p. 
63,  title  *  *Convict  and  Conviction. ' '  Bouvier 
says:  Conviction  means  **a  condemnation. 
In  its  most  extensive  sense,  this  word  sig- 
nifies the  giving  judgment  against  a  de- 
fendant, whether  criminal  or  civil.  In  a 
more  limited  sense,  it  means  the  judgment 
given  against  a  criminal.  And  in  its  most 
restricted  sense,  it  is  a  record  of  the  sum- 
mary proceeding  upon  any  penal  statute, 
before  one  or  more  justices  of  the  peace, 
or    other     person     duly     authorized, 

854  *in  a  case  where  the  offender  has  been 
convicted    and    sentenced;    this   last 

has  usually  been  termed  a  summary  con- 
viction." 1  Bouv.  L<aw  Dictionary,  p.  346, 
title  ** Conviction."  Bishop  says:  **This 
word  conviction  ordinarily  signifies  the 
finding  of  the  jury,  by  verdict,  that  the 
prisoner  is  guilty.  When  it  is  said  there 
has  been  a  conviction,  or  one  is  convict, 
the  meaning  usually  is,  not  that  sentence 
has  been  pronounced,  but  only  that  the  ver- 
dict has  been  returned.  Yet  the  word  some- 
times denotes  the  final  judgment  of  the 
court.  It  has  likewise  some  other  signifi- 
cations, according  to  one  of  which,  a  con- 
viction is  defined  to  be  a  record  of  the 
summary  proceedings  upon  any  penal  stat- 
ute, before  one  or  more  justices  of  the  peace, 
or  other  persons  duly  authorized,  in  a  case 
where  the  offender  has  been  convicted  and 
sentenced."     1  Bishop  on  Crim.  Law,  {  361. 
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And  again  he  says:  **There  can  be  no  par- 
don of  an  offence  until  conimitted;  for  ear- 
lier immunity  granted,  would  be  a  license 
procurable  only  from  the  legislature.  But 
when  the  guilt  is  incurred,  it  can  be  re- 
mitted either  before  judicial  proceedings 
are  undertaken,  or  during  their  pendency, 
or  after  their  termination,  or  after  the  pun- 
ishment has  been  partly  or  fully  endured. 
This  is  the  general  doctrine ;  but  the  con- 
stitution of  most  of  our  states  forbid  the 
pardoning  power  to  act  before  conviction. 
We  have  already  seen  that  a  defendant  is 
convicted  when  the  verdict  of  guilty  is  re- 
turned by  the  jury,  though  the  sentence  is 
not  pronounced,  and  accordingly,  in  Mas- 
sachusetts, where  this  constitutional  re- 
straint prevails,  the  court,  in  one  case, 
postponed  the  sentence  after  the  verdict  of 
guilty  had  been  brought  in,  expressly  to 
permit  the  defendant  to  apply  for  a  pardon ; 
which  being  obtained,  was  pleaded  in  bar 
of  the  sentence."  Id.  J  751.  The  case  here 
referred  to  is  Commonwealth  v.  Mash,  7 
Mete.  R.  472. 

855  *A11,  or  nearly  all,  of  the  authorities 
before   referred    to    and  others,  were 

cited  by  the  counsel  for  the  plaintiff  in 
error  and  the  attorney  general,  in  support 
of  the  view,  in  which  they  both  concurred, 
that  a  verdict  of  guilty,  without  any  sen- 
tence upon  it,  amounts  to  a  conviction, 
within  the  meaning  of  the  constitutional 
provision  aforesaid.  And  the  former  also 
referred  to  many  portions  of  our  statute 
law,  and  some  cases  decided  by  our  highest 
criminal  court  in  support  of  the  same  view. 
As  for  example,  Code  of  1873,  ch.  202,  {  18 : 
*If ,  after  conviction,  and  before  sentence  of 
any  person,  the  court  see  reasonable  ground 
to  doubt  his  sanity,  it  may  impanel  a 
jury,"  Ac.  J  20:  **When  a  prisoner  is  so 
brought  from  the  asylum,"  &c.,  ** if  con- 
victed he  shall  be  sentenced,"  Ac.  J  27: 
**If  a  person  indicted  of  felony,  be  by  the 
jury  acquitted  of  part  and  convicted  of  part 
of  the  offence  charged,  he  shall  be  sentenced 
for  such  part,"  Ac.  Id.  ch.  195,  {  23:  **The 
term  of  confinement  in  the  penitentiary  or 
in  jail  of  a  person  convicted  of  felony  where 
that  punishment  is  prescribed  shall  be  as- 
certained by  the  jury."  J  25:  **When  any 
person  is  convicted  of  an  offence  and  sen- 
tenced to  confinement  therefor  in  the  peni- 
tentiary," Ac.  i  27:  **When  a  person  is 
convicted  of  petit  larceny,  and  it  is  alleged 
in  the  indictment  on  whicn  he  is  convicted, 
and  admitted,  or  by  the  jury  found,  that  he 
has  been  before  sentenced,  Ac,  for  the  like 
offence,  he  shall  be  sentenced  to  be  confined 
in  the  penitentiary  for  one  year."  Also 
22  28  and  29;  and  2  Va.  Ca.,  p.  235,  Bennet's 
case;  and  316,  Campbell's  case. 

The  case  of  the  Commonwealth  v.  Wil- 
liamson, 2  Va.  Cases  211,  strongly  tends  to 
support  the  same  view.  The  question  there 
was  whether,  under  our  statute  on  the  sub- 
ject, an  accessory  might  be  tried  after  the 
principal  had  been  found   guilty  by  a 

856  jury,    but   before  any  ^judgment  had 
been    entered   on    the    verdict.     The 

words  of  the  statute   were,    **If  any  princi- 


pal offender  shall  be  convicted  of  any  felony, 
or  shall  stand  mute  on  his  arraignment,  or 
persist,  after  being  admonished  by  the 
court,  in  not  answering  directly  to  the  in- 
dictment, or  shall  be  outlawed,  it  shall  and 
may  be  lawful  to  proceed  against  any  ac- 
cessory, either  before  or  after  the  fact,  in 
the  same  manner  as  if  such  principal  felon 
had  been  attainted  thereof,  notwithstanding 
such  principal  felon  shall  be  admitted  to 
the  benefit  of  his  clergy,  pardoned,  or  other- 
wise delivered  before  attainder,"  Ac.  Mr. 
I/eigh,  in  argument  for  the  prisoner,  con- 
tended, that  at  common  law  the  accessory 
could  not  be  tried  before  the  attainder  of 
the  principal.  **The  ground,"  he  said,  '*on 
which  this  doctrine  is  founded,  seems  to 
be,  that  the  verdict  only  ascertains  the  fact, 
but  the  guilt  is  not  conclusively  proved  un- 
til the  court  gives  judgment.  The  charge 
itself  against  the  principal  may  not  be 
legal ;  the  verdict  may  not  be  conformable 
to  law  and  the  evidence,  and  a  new  trial 
may  be  awarded:  these  things  are  not  cer- 
tainly fixed  till  the  sentence  is  passed.'' 
But  a  maiority  of  the  court  held,  that  the 
prisoner  (the  accessory)  might  be  legally 
tried,  and  a  verdict  found  against  him, 
before  the  principal  had  received  judgment, 
or  been  adjudged  by  the  court  guilty  on 
the  verdict. 

The  learned  counsel,  in  his  argument  in 
this  case,  also  referred,  and  with  much 
effect,  to  the  form  observed  when  sentence 
is  pronounced,  as  laid  down  in  3  Rob.  Pr. 
old  ed.  p.  281 ;  which,  he  contended,  strongly 
serves  to  confirm  his  view,  as  to  the  sense 
in  which  the  word  **conviction"  is  generally 
used,  in  our  laws  and  legal  proceedings. 
**The  day  before  sentence  is  to  be  pro- 
nounced, notice  is  usually  given  to  the  jailer 
to  have  the  convicts  in  court  on  the 
857  next  *day,  as  soon  as  the  orders  are 
read.  When  the  prisoners  are  set  to 
the  bar,  the  clerk  holds  together  in  his  hands 
the  indictments  against  all  the  convicts, 
and  proceeds  thus:  'A  B,  Ac,  stand  up. 
You  have  been  severally  indicted  and  tried, 
and  now  stand  convicted,  you,  A  B,  of 
murder  in  the  first  degree,  Ac  Have  you 
anything  to  say  for  yourselves  why  the 
court  should  not  now  proceed  to  pronounce 
judgment  against  you  according  to  law? 
What  say  you,  A,  B,  Ac?"  If  nothing  be 
alleged  in  delay  of  judgment,  the  clerk 
hands  the  indictments  to  the  judge,  who 
passes  sentence  on  the  prisoners." 

These  authorities  seem  fully  to  verify 
what  is  stated  in  1  Bishop  on  Crim.  Law, 
2  361,  as  before  mentioned;  that  the  word 
conviction  ordinarily  signifies  the  finding 
of  the  jury,  by  verdict,  that  the  prisoner  is 
guilty ;  and  that  when  it  is  said  there  has 
been  a  conviction,  or  one  is  convict,  the 
meaning  usually  is,  not  that  sentence  has 
been  pronounced,  but  only  that  the  verdict 
has  been  returned.  A  verdict,  however,  is 
not  always  necessary  to  a  conviction,  which 
may  be  by  a  judgment  upon  a  demurrer,  or 
upon  a  confession  of  guilt,  or  upon  a  pro- 
ceeding in  outlawry,  as  well  as  by  a  veidict 
of  a  jury   on    the   plea  of  not  guilty.     The 
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word  '^conviction,*'  in  its  ordinary  sense, 
may  therefore  be  said  to  mean  the  ascer- 
tainment of  the  fact  of  guilt  in  a  criminal 
prosecution,  in  the  mode  prescribed  by  law, 
which  mode,  most  generally,  is  a  verdict  of 
a  jury  on  the  plea  of  not  guilty.  The  Code, 
ch.  195,  {  17,  provides  that  **No  person  shall 
be  convicted  of  felony  unless  by  outlawry, 
or  by  his  confession  of  guilt  in  court,  or  by 
his  plea  or  demurrer,  or  by  the  verdict  of  a 
jury,  accepted  and  recorded  by  the  court,** 
which  plainly  implies  that  a  person  may  be 
convicted  in  either  of  those  modes. 

858  *But  the  further  statement  contained 
in  1  Bishop,  {  361,  as  before  men- 
tioned, that  the  word  conviction  sometimes 
denotes  the  final  judgment  of  the  court  is 
equally  true.  As  an  example  of  the  use  of 
the  word  in  that  sense,  the  Code,  ch.  195,  } 
19,  may  be  referred  to,  which  declares,  that 
* 'except  where  it  is  otherwise  expressly  pro- 
vided, a  person  convicted  of  felony  shall  not 
be  a  witness,  unless  he  has  been  pardoned 
or  punished  therefor,  and  a  person  convicted 
of  perjury  shall  not  be  a  witness,  although 
pardoned  or  punished.'*  The  word  * 'con- 
victed** in  this  section  means  "adjudged 
guilty.**  "No  person  is  deemed  infamous 
in  law,*'  says  Green  leaf,  "until  he  has  been 
legally  found  guilty  of  an  infamous  crime. 
But  the  mere  verdict  of  the  jury  is  not 
sufficient  for  this  purpose,  for  it  may  be  set 
aside,  or  the  judgment  may  be  arrested,  on 
motion  for  that  purpose.  It  is  the  judg- 
ment, and  that  only,  which  is  received  as 
the  legal  and  conclusive  evidence  of  the 
party's  guilt  for  the  purpose  of  rendering 
him  incompetent  to  testify.*'  See  1  Green- 
leaf  on  S^vidence,  2  375,  and  the  cases  cited 
in  note  1 ;  also  Keithler  v.  The  State  of 
Mississippi,  10  Smeedes  &  Marsh.  192.  The 
whole  of  title  .56  in  the  Code,  consisting  of 
chapters  206,  207  and  208,  concerning  the 
penitentiary,  may  be  referred  to  as  afford- 
ing many  instances  in  which  the  word 
* 'convict"  is  used  to  signify  a  person  ad- 
judged guilty  of  felony  by  the  final  judg- 
ment of  the  court ;  the  word  convict  being 
so  used  as  a  convenient  designation  of  such 
a  person.  There  are  no  doubt  other  like 
examples  to  be  found  in  the  Code,  but  it  is 
needless  to  refer  to  any  more. 

It  thus  appears  that    the   word   "convic- 
tion,** as  used  in  our   laws,    ordinarily  sig- 
nifies the  finding  of  the  jury  by  verdict  that 
the  prisoner  is  guilty,   or  something  equiv- 
alent thereto ;  but  the  word  sometimes 

859  denotes     *the    final     judgment.      In 
which    of    these   two   senses  was  this 

word  used  in  the  prpvision   of  the  constitu- 
tion before  referred  to? 

My  first  impression  was,  that  it  was  used 
in  the  latter  sense,  and  that  it  denoted  the 
final  judgment.  But  further  reflection,  and 
an  examination  of  the  authorities  referred 
to,  have  brought  my  mind  to  a  different 
conclusion ;  and  I  now  think,  that  in  this 
instance,  the  word  was  used  in  the  former 
sense;  that  is,  according  to  its  ordinary 
signification  aforesaid.  Why  should  it. not 
have  been  so  used?  In  £^ngland,  and  in 
many  of  the  states  of  this  Union,  the  power 


of  pardon  is  subjected  to  no  restriction,  and 
may  be  exercised  indifferently,  before  or 
after  conviction.  In  this  and  some  of  the 
other  states  it  is  subject  to  the  restriction 
of  being  exercised  only  after  conviction. 
It  was  not  always  subject  to  such  a  restric- 
tion in  this  state.  It  was  not  so  subject 
under  the  constitution  of  1776 ;  nor  under  the 
constitution  of  1830.  It  was  for  the  first 
time  made  so  in  the  Code  of  1849,  ch.  17,  { 
18,  which  has  continued  in  the  same  words 
ever  since ;  being  the  same  with  the  Code 
of  1873,  ch.  16,  2  18.  The  same  restriction 
was  engrafted  on  the  constitution  of  1851, 
the  provision  of  which  on  the  subject  of  the 
granting  of  pardons  being  identical,  in 
words,  with  that  of  the  present  constitu- 
tion ;  except  that  there  is  a  material  en- 
largement of  the  power  in  the  present 
constitution;  the  words,  "or  the  law  shall 
otherwise  direct,"  in  the  old  constitution 
having  been  omitted  in  the  new :  thus  free- 
ing the  executive  power  from  the  control  of 
the  legislature,  to  which  the  old  constituti6n 
subjected  it;  and  the  words,  ''to  remove 
political  disabilities  consequent  upon  con- 
viction for  offences  committed  prior  or 
subsequent  to  the  adoption  of  this  constitu- 
tion,**    which    were    not    in    the    former, 

were  inserted  in  the  new  constitution  ; 
860      *thus  extending  the  power  of  executive 

pardon  over  a  new  and  important  sub- 
ject. The  framers  of  these  constitutions, 
and  especially  of  the  former,  in  adopting 
this  provision,  seem  to  have  copied  it  in 
many  respects  from  the  like  provision  in 
the  constitutions  of  those  states  in  which 
the  power  is  restricted  in  the  same  way ; 
and  the  presumption  is,  that  they  used  the 
word  "conviction**  in  the  same  sense  in 
which  it  had  not  only  been  always  ordina- 
rrily  used  in  this  country  and  in  England, 
but  in  which  it  appears  to  have  been  used 
in  those  constitutions  of  other  states  from 
which  the  provision  in  ours  was  substan- 
tially copied. 

Massachusetts  is .  one  of  the  states  in 
whose  constitution  the  restriction  exists; 
and  that  is  a  state  from  whose'  laws  our 
revisors  borrowed  more  largely  in  the  re- 
vision of  our  code  than  any  other.  In  the 
case  of  Commonwealth  v.  Mash,  7  Mete.  R. 
472,  referred  to  by  the  attorney  general, 
decided  in  1844,  in  whiph  Shaw,  C.  J.,  de- 
livered the  opinion  of  the  whole  court,  the 
power  of  the  governor  to  grant  a  pardon  of 
an  offender  after  she  was  found  guilty  by 
the  verdict  of  a  jury  and  when  no  sentence 
had  been  pronounced  upon  the  verdict,  was 
recognized  and  admitted.  Indeed  no  ques- 
tion was  raised  in  regard  to  it.  And  the 
court  being  satisfied  that  it  was  a  proper 
case  for  pardon,  and  that  the  governor, 
upon  being  informed  of  the  facts,  would 
grant  a  pardon,  did  not  pass  sentence  on 
the  prisoner,  but  took  a  recognizance  for 
her  appearance  in  court  on  a  future  day,  for 
the  purpose  of  affording  her  an  opportunity 
to  apply  for  a  pardon ;  and  she  having  ac- 
cordingly obtained  one,  pleaded  the  same 
in  bar  of  sentence;  whereupon  the  court 
ordered  her  to  be   discharged.     South  Caro- 
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Una  is  another  state  in   whose  consti- 

861  tution  there  *is  a  like  restriction  of  the 
power  of  pardon.  Indeed  the  provi- 
sion of  their  constitution  on  the  subject  is 
very  similar  to  that  of  ours.  In  State  v. 
Mary  I'uUer,  1  McCord  R.  178,  decided  in 
1821,  the  word  **conviction"  in  the  provi- 
sion was  construed  in  the  same  way,  and 
no  question  was  raised  by  court  or  bar  as 
to  its  meaning.  The  opinions  of  the  Su- 
preme courts  of  those  two  states,  Massa- 
chusetts and  South  Carolina,  are  entitled  to 
very  great  respect.  We  all  know  the  high 
and  well-merited  reputation  of  Chief  Justice 
Shaw.  I  think  those  opinions  ought  to  have 
much  weight  in  the  decision  of  the  question 
now  before  us.  And  I  have  found  no  case 
at  all  in  conflict  with  them. 

I  can  see  no  reason  why  the  construction 
adopted  by  those  courts  ought  not  to  be 
adopted  also  by  us.  On  the  contrary,  I  think 
that  construction  is  a  reasonable  one.  Why 
is  it  required  that  conviction  shall  precede 
pardon?  It  can  only  be  that  before  an 
offence  is  pardoned  it  shall  be  legally  ascer- 
tained that  there  is  an  offence,  and  who  is 
the  oifender.  Both  of  these  matters  are 
fully  ascertained  by  the  verdict  of  a  jury, 
upon  the  plea  of  not  guilty  to  an  indictment 
charging  the  offence  in  such  circumstantial 
detail  as  to  place  its  identity  beyond  all 
question.  When  the  verdict  is  received  and 
recorded,  as  it  must  be,  nothing  remains  to 
be  done  but  to  enter  up  a  formal  judgment 
upon  it;  unless  the  defendant  chooses  to 
move  for  a  new  trial,  or  move  in  arrest  of 
judgment.  It  is  at  his  option,  therefore, 
whether  he  will  make  one  of  these  motions 
or  let  judgment  be  entered  in  regular  order. 
Why  may  he  not,  at  this  point,  apply  for  a 
pardon  of  the  offence  of  which  he  has  been 
found  guilty  by  the  verdict  of  a  jury?  His 
doing  so  is  an  admission  that  he  has  no 
good  ground  for  setting  aside  the  verdict 
or  arresting  the  judgment;  for  if  he 

862  *could  obtain   relief  in  that  way,  the 
presumption  is  he   would  certainly  do 

so.  At  least,  his  applying  for  a  pardon 
indicates  a  waiver  of  any  right  he  might 
have  to  move  for  a  new  trial  or  in  arrest 
of  judgment.  Why,  then,  may  he  not  take 
that  course,  and  thus  save  himself,  if  he 
can,  the  humiliation  of  a  sentence,  which 
is  not  to  be  executed  if  a  pardon  be  ob- 
tained, and  which  would  therefore  be  a  mere 
form? 

It  must  be  very  rare  that  a  pardon  would 
be  granted,  or  even  applied  for,  before  sen- 
tence. Often,  if  not  generally,  the  sentence 
immediately  follows  the  conviction.  That 
is  almost  always  the  case  in  our  county 
courts,  which  sit  but  a  few  days.  In  our 
city  courts,  which  sit  longer,  there  is  some- 
times an  interval  of  some  days,  during 
which  there  is  time  enough  for  an  applica- 
tion for  a  pardon.  Generally,  even  in  such 
a  case,  the  accused  avails  himself  of  every 
means  in  his  power  to  obtain  his  discharge 
at  law,  and  there  is  thus,  of  necessity,  a 
final  judgment  in  the  case,  either  for  or 
against  him ;  after  which  he  may,  as  a  last 
resort,    apply   for  a    pardon.     But  suppose 


there  are  circumstances  which  make  it  de- 
sirable to  him  to  apply  for  a  pardon  after 
conviction  and  before  sentence,  and  make 
it  proper,  in  the  estimation  of  the  governor, 
to  grant  such  a  pardon ;  why  may  he  not 
accordingly  grant  it?  Is  it  not  reasonable 
to  suppose  that  the  framers  of  the  constitu- 
tion, while  they  were  enlarging  the  execu- 
tive powers  of  pardon,  and  freeing  it  from 
the  control  of  the  legislature,  intended  to 
invest  the  governor  with  discretion  in  such 
a  case?  May  there  not  be  cases  in  which  it 
would  be  proper  that  such  a  power  should 
exist  and  be  exercised?  Look  at  the  Massa- 
chusetts case  before  referred  to.  There  a 
woman  was  convicted  of  bigamy.  She  had 
married  a  second  husband  after  her  first 
had  left  her,  and  been  absent  in  parts 

863  unknown  *for  several  years   without 
being   heard    from    by   her,    and  she 

bona  fide  believed  him  to  b^  dead.  She 
may  have  had  other  good  reasons  for  so 
believing,  in  addition  to  his  long  absence. 
But  he  had  not  been  absent  for  seven  years, 
the  time  prescribed  by  law  for  the  presump- 
tion of  death;  and  Chief  Justice  Shaw, 
while  he  felt  and  acknowledged  the  force  of 
the  argument  made  in  behalf  of  the  pris- 
oner, that  guilty  intent  is  a  necessary  in- 
gredient of  every  crime,  and  that  she  could 
not  therefore  be  guilty,  yet  thought  that  the 
law  was  imperative,  and  that  her  conviction 
was  proper.  But  he  admitted  that  it  was 
clearly  a  case  for  pardon,  and  suspended  the 
sentence  till  a  pardon  could  be  obtained. 
Governor  Kemper  seems  to  have  been  of  the 
same  opinion  in  regard  to  the  plaintiff  in 
error  in  this  case,  and  thinking  that  he  had 
the  constitutional  power  to  grant  a  pardon 
after  conviction  and  before  sentence,  and 
that  this  was  a  proper  case  for  the  exercise 
of  such  power,  accordingly  granted  a  par- 
don. 

I  have  said  nothing  in  regard  to  the  ar- 
gument, strongly  urged  by  the  counsel  for 
the  plaintiff  in  error,  that  the  presumption 
in  favor  of  liberty  strongly  supports  the 
construction  for  which  he  contended.  There 
may  be  much  force  in  that  view ;  but  I  have 
found  no  occasion  to  rely  upon  it. 

I  am  therefore  of  opinion  that  the  Hus- 
tings court  erred  in  sustaining  the  demurrer 
to  the  special  plea  of  pardon,  and  in  reject- 
ing the  said  plea,  and  that  instead  of  doing 
so  the  said  demurrer  ought  to  have  been 
overruled,  the  said  plea  sustained,  and  the 
prisoner  discharged.  I  am  therefore  for 
reversing  the  judgment,  and  rendering  such 
judgment  as  the  said  Hustings  court  ought 
to  have  rendered. 

The  judgment  was  as  follows : 

864  *The   court,    for  reasons   stated   in 
writing  and  filed  with  the  record,  is  of 

opinion  that  the  said  Court  of  Hustings 
erred  in  sustaining  the  demurrer  to  the 
special  plea  of  pardon  of  the  said  plaintiff 
in  error,  and  in  rejecting  the  said  plea,  and 
in  overruling  the  said  plaintiff's  motion  in 
arrest  of  judgment,  and  in  sentencing  him 
to  confinement  in  the  penitentiary  for  the 
term  of  three  years,  the  period  by  the  jurors 
in  their  verdict  ascertained,  and  in  ordering 
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him  to  be  removed  and  conveyed  to  the 
penitentiary ;  and  that  instead  of  doing  so, 
the  said  court  oug^ht  to  have  overruled  the 
said  demurrer,  and  sustained  the  said  plea, 
and  dismissed  and  discharged  the  said 
plaintiff  of  and  from  the  premises  in  the 
said  indictment  and  conviction  specified, 
according  to  the  true  intent,  meaning  and 
effect  of  the  said  pardon. 

Therefore  it  is  considered  by  the  court, 
that  the  said  judgment  be  reversed  and  an- 
nulled ;  and  this  court,  proceeding  to  enter 
such  judgment  as  the  said  Court  of  Hustings 
ought  to  have  entered,  it  is  further  consid- 
ered that  the  said  demurrer  be  overruled, 
the  said  plea  of  pardon  be  sustained,  and 
the  said  plaintiff  be  dismissed  and  dis- 
charged of  and  from,  the  premises  in  the 
said  indictment  and  conviction  specified, 
according  to  the  true  intent,  meaning  and 
effect  of  the  said  pardon,  and  go  thereof 
without  day,  Ac. ;  which  is  ordered  to  be 
certified  to  the  said  Court  of  Hustings  of 
the  city  of  Richmond. 

Judgment  reversed. 


865 


*Coleman  v.  Commonwealth.* 


Marctt  Term,  1874,  Rlcliinond. 

[18  Am.  Rep.  711.] 

Absent,  Chbistiak,  J. 

I.  Evidence— Competency  of  WItneMee.— All  persons 
examined  as  witnesses  must  be  fnlly  possessed  of 
their  understandtnff :  tliat  is,  such  nnderstandin? 
as  enables  tliem  to  retain  in  memory  the  events 
of  which  they  have  been  witnesses,  and  he  ffives 
them  a  knowledge  of  riffht  and  wronff ;  and,  there- 
fore, itfiots  and  lunatics,  whilst  under  the  influence 
of  their  malady,  not  possessinr  this  share  of  under- 
standing, are  excluded. 

a.  Same— Same— Lnnntlcs.— A  witness  is  not  excluded 
by  this  rule  merely  because  he  is  a  lunatic.  That 
is  not  enough  f>tr  §e  to  exclude  him;  but  he  must 
at  the  time  of  his  examination  be  so  under  the 
influence  of  his  malady  as  to  be  deprived  of  that 
**share  of  understanding**  which  is  necessary  to 
enable  him  to  retain  in  memory  the  events  of 
which  he  has  been  a  witness,  and  gives  him  a 
knowledge  of  right  and  wrong.  If  at  that  time 
he  has  this  share  of  understanding  he  is  compe- 
tent. 

3.  Snne— Same— Question  for  Court.— Of  the  compe- 
tency of  the  witness  in  such  caseithe  court  is  the 
Judge,  whilst  the  weight  of  the  testimony,  the 
credit  to  be  attached  to  it,  is  left  to  the  jury. 

4*  Forgery —Evidence—Motion  for  Near  Trial  Appeal.* 
—On  a  trial  for  forgery  M  was  introduced  as  a 
witness  for  the  commonwealth,  and  gave  impor- 
tant testimony  against  the  prisoner.  He  was  ex- 
amined and  cross-examinedi  for  two  days,  and 
neither  the  counsel  nor  the  court  suspected  he 
was  deranged,  though  they  thought  he  was  drink- 
ing deeply.  After  the  conviction  and  sentence 
of  the  prisoner  he  moved  for  a  new  trial,  on  the 
ground  that  M  was  deranged  when  he  gave  his 
evidence:  and  it  was  proved  that  he  had  been  de- 
ranged a  few  days  before  the  trial,  and  within  a  few 
days  after  it.  and  so  continued.    But  the  j  ndge  who 

*Por  monographic  note  on  Forgery  and  Counterfeit- 
ing, see  end  of 


tried  the  prisoner  overruled  the  motion,  and  cer- 
tified that  at  the  time  of  M's  examination  he  wa» 
a  competent  and  proper  witness,  and  not  labor- 
ing under  any  mental  disability  whatever.    The 
proofs  not  showing  derangement  at  the  time  of 
his  examination  as  a  witness,  he  was  a  competent 
witness;  and  the  judgment  affirmed. 
865   «5.  Same— Indictment.— If  in  an  Indictment  for 
a  forgery,  the  document  alleged  to  have  been 
forged  is  described  in  sach  manner  as  would  sus- 
tain an  Indictment  for  stealing  it,  supposing  it  to 
be  the  subject  of  larceny,  the  Indictment  is  suffi- 
cient. 

6.  Trial  for  Felony— Bill  of  Exceptions.— In  a  prosecu- 
tion for  a  felony,  where  the  trial  has  been  pro- 
tracted, and  much  evidence  introduced,  and  it  will 
consume  much  time  in  preparing  a  bill  of  excep- 
tions, the  court  may  properly  refuse  to  delay  the 
trial  to  permit  the  counsel  to  prepare  the  bill  of 
exceptions,  and  postpone  its  preparation  antil  the 
case  is  submitted  to  the  jury. 

7.  Evidence— Public  Records.— A  public  record  must 
be  a  written  memorial,  intended  to  serve  as  evi- 
dence of  something  written,  said  or  done,  made 
by  a  public  officer  authorized  by  law  to  make  it; 
but  that  authority  need  not  be  derived  from  ex- 
press statutory  enactment. 

8.  Same— Same.— Whenever  a  written  record  of  the 
transactions  of  a  public  officer,  in  his  office,  is  a 
convenient  and  appropriate  mode  of  discharging 
the  duties  of  his  office,  it  is  not  only  his  right  but 
his  duty  to  keep  that  written  memorial,  whether 
expressly  required  so  to  do  or  not;  and  when  kept 
it  becomes  a  public  document  a  public  record,  be- 
longing to  the  office  and  not  the  officer. 

9.  Same— Same.— The  warrant  book  of  the  sinking 
fund,  kept  by  the  second  auditor  in  his  office,  of 
the  transactions  of  the  commissioners  of  the  sink- 
ing fund  of  the  state,  is  a  public  record,  and  is  of 
itself  evidence  of  what  it  contains,  to  be  considered 
with  the  other  evidence  in  the  case. 

10.  Public  Debt— Statute.— The  act  Code  of  187S,  ch. 
42, 1 22,  In  relation  to  the  public  debt  is  not  re- 
pealed. 

11.  Argument  of  Counsel. t— Counsel  in  arguing  the 
case  before  the  jury,  refer  to  an  instruction 
given  by  the  court  and  represent  it  erroneously. 
It  is  not  error  In  the  court  to  interrupt  him.  and 
state  to  the  jury  the  instruction  correctly. 

In  March  1874,    William  D.  Coleman  was 
indicted   in   the   Hustings  court  of  the  city 

tAROUnENTS  OF  COUNSEL. 

I.  Right  to  Be  Heard  by  Counsel.- Upon  the  trial  of 
a  question  of  fact  in  a  criminal  case,  the  accused 
has  aright  to  be  heard  by  counsel  before  the  jury, 
and  the  court  has  no  right  to  prevent  him  from 
beingso  heard,  however  simple,  clear,  unimpeached 
and  conclusive,  the  evidence  in  its  opinion  may  be ; 
but  the  court  has  a  superintending  control  over  the 
course  of  the  argument  to  prevent  the  abuse  of  that 
or  any  other  right    Word  v.  Ck>m.,  8  Leigh  748. 

But  upon  a  question  addressed  to  the  court  the 
judge  is  not  bound  to  hear  an  argument  for  the 
prisoner's  counsel,  if  his  opinion  is  already  formed. 
Howel  V.  Com..  5  Oratt  666. 

II.  Regulation  of  Time  and  Order  of  Argument. 

A.  Time.— It  is  in  the  discretion  of  the  trial  court 
in  a  felony  trial,  as  in  any  other,  to  put  a  proper 
limit  to  the  time  of  counsel  in  their  arguments  to 
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of  Richmond,  for  that  on  the  31st  of  De- 
cember, 1873,  he  was  secretary  of  the  com- 
missioners of  the  sinking-  fund,  the  said 
sinking-  fund  haying  been  authorized,  &c. ; 
^  ^having  acquired  possession  in  some  man- 
ner and  by  some  means,  to  the  jury  un- 
known, of  a  certain  record,  the  same  then 
and  there  being-  and  remaining  as  a  public 
record  of  the  commonwealth   of  Virginia, 

in  the  office  of  the  second  auditor 
867      thereof    in    the   capital  of  said  *com- 

monwealth,  at  said  city,  to  wit:  the 
warrant-book  of  the  said  sinking  fund,  the 
said  public  record  to  wit:  warrant  book  of 
the  said  sinking  fund,  then  containing  an 
entry  in  writing  in  the  words,  figures, 
ciphers  and  letters  following,  that  is  to  say : 
*1873,  Nov.  11.  By  warrant  No.  7,  to 
Planters  Nat'l  Bank,  for  purchase  of  $18,100 
of  Virginia  consolidated  bonds,  $8,190.25,' 
feloniously  did  forge  the  said  public  record, 
by  then  and  there  feloniously,  falsely  and 
corruptly  erasing  the  figure  1  from  the 
figures  and  ciphers  $18,100,  before  written 
in  the  said  public  record,  which  figures, 
with  the  sign  $  next  preceding  them,  did, 
before  such  forgery  and  erasure,  import  and 
signify  eighteen  thousand  one  hundred  dol- 
lars ;  but  by  reason  and  means  of  such  for- 
gery and  erasure  did  become,  import  and 
signify  eight  thousand  one  hundred  dollars, 
which  said  false,  forged  and  altered  entry 
in  writing  in  the  public  record  aforesaid  is 
in  the  words,  figures,  ciphers  and  letters 
following,  that  is  to  say:  *1873,  Nov.  11. 
By  warrant  No.  7,  to  Planter's  Nat'l  Bank, 
for  purchase  of  $8,100  of  Virginia  consoli- 
dated   bonds,     $8,190.25;*    with    intent    to 

the  J  ury ;  a  discretion  with  which  the  appellate  court 
will  not  interfere,  .unless  the  time  was  made  so  short 
as  to  manifestly  prejudice  the  rights  of  the  prisoner. 
State  V.  Shores,  31  W.  Va.  491.  7  S.  E.  Rep.  414;  Word 
T.  Com..  3  Leiffh  744. 

In  State  v.  Shores,  31  W.  Va.  401,  7  S.  E.  Rep.  413. 
a  burglary  case,  it  was  held  not  unreasonable  to 
restrict  each  side  to  five  hours.  See  also,  Thompson 
T.  Com.,  88  Va.  46. 13  S.  £.  Rep.  304. 

So  on  a  trial  for  an  attempt  to  commit  rape,  the 
armiment  of  counsel  was  limited  to  one  hour  and 
a  half  on  each  side.  Held,  under  the  circumstances 
of  the  case,  this  was  not  an  abridgment  of  the  riffht 
of  the  accused  to  be  fully  heard.  Cunningham  v. 
Com..  88  Va.  87, 13  S.  E.  Rep.  309. 

On  the  other  hand,  in  Jones  v.  Com.,  87  Va.  63,  18  S. 
£.  Rep.  226.  it  was  held  that,  where  the  indictment 
was  found  upon  the  evidence  of  seventeen  witnesses, 
thooffh  it  does  not  appear  how  many  testified  at  the 
trial,  the  ruling  of  the  lower  court  restrlctiuff  the 
argument  to  thirty  minutes,  affainst  the  objection 
of  the  prisoner,  was  an  undue  abridgment  of  his 
riffhts,  and  reversible  error. 

B.  Order.— It  is  the  right  of  the  plaintiff  to  com- 
mence and  introduce  his  evidence  in  all  cases  for 
unliquidated  damages,  though  the  general  issue  is 
not  pleaded,  whether  the  action  is  ex  delicto  or«x  con- 
tractu.   Younff  V.  Highland.  9  Gratt.  16. 

Defendant  cannot,  after  argument  to  Jury  has 
commenced,  withdraw  plea  of  general  issue,  and 
thus  entitle  himself  to  open  and  conclude  the 
argument.  Valley  Mut.  L.  Assoc,  v.  Teewalt,  79  Va. 
421. 


defraud,    against   the   peace  and  dignity  of 
the  commonwealth  of  Virginia." 

There  was  a  second  count  in  more  general 
terms. 

The  prisoner  demurred  to  the  indictment ; 
but  the  demurrer  was  overruled  by  the  court. 
He  then  moved  the  court  to  quash  the  in- 
dictment for  errors  apparent  upon  its  face ; 
which  motion  the  court  also  overruled;  and 
he  then  pleaded  *'not  guilty." 

On  the  trial  of  the  cause,  after  all  the 
evidence  had  been  introduced,  including  the 
book  in  which  the  forgery  was  charged  to 
have  been  made,  and  the  vouchers  on  which 
the  entries  in  it  were  made,  the  prisoner  by 
his  counsel  asked  the   court   to  give   to  the 

jury  the  following  instructions: 
868  *lst.  The   jury   are  instructed  that 

forgery  of  a  public  record  can  only 
consist  in  forging  those  things  which  the 
law  authorizes  or  requires  to  be  recorded. 

2d.  The  law  does  not  require  the  second 
auditor  of  the  commonwealth  of  Virginia 
to  keep  a  record  of  warrants  issued  to  the 
treasurer  of  the  state  for  payments  of  money 
on  account  of  the  sinking  fund,  provided 
for  by  the  act  of  the  general  assembly  of 
Virginia  of  March  30,  1871. 

3d.  In  order  to  convict  the  prisoner  of  the 
forgery  with  which  he  stands  charged,  the 
jury  must  believe  from  the  evidence  that 
he  committed  the  act  of  forgery  as  charged 
with  intent  to  defraud. 

4th.  The  jury  are  instructed  that  they 
must  disregard  all  the  evidence  of  the  wit- 
nesses for  the  commonwealth,  introduced  to 
prove  the  number  of  bonds  which  ought  to 
belong  to  the  sinking   fund,    so  far  as  such 


"Where  the  ffeneral  issue  is  not  pleaded,  but  special 
matter,  the  proof  of  which  rests  on  the  defendant. 
it  ma3'  be  proper  for  the  court,  in  which  tlie  cause  i> 
pending,  to  allow  his  counsel  to  beirln  the  areumeni 
and  have  the  reply.  But  be  this  as  it  may.  the  fail- 
ure of  the  court  below  to  allow  the  defendant'* 
counsel  to  open  and  conclude  is  not  of  itself  a  suffl 
cient  ffround  for  an  appellate  court  to  set  aside  a 
verdict  not  appearing  to  be  contrary  to  the  evi- 
dence." Valley  Mut.  L.  Assoc  v.  Teewalt,  79  Va.  427; 
Steptoe  V.  Harvey,  7  Leiffh  501. 

The  trial  court  may,  at  its  discretion,  allow  coun- 
sel employed  by  private  parties  to  aid  the  prosecu- 
tion, to  close  the  arfirument  before  the  jury:  and  lu 
rulinff  is  not  subject  to  review  except  for  abuse  of 
such  discretion.  Sawyers  v.  Com.,  88  Va.  850.  13  S.  E. 
Bep.  706. 

Though  on  a  criminal  trial  the  accused  offers  no 
evidence,  yet  as  the  affirmative  of  the  issue  is  on  the 
commonwealth,  the  attorney  for  the  commonwealtb 
is  cfh titled  to  open  and  conclude  the  argument  before 
the  jury.    Doss  v.  Com.,  l  Gratt  567. 

On  the  trial  of  a  writ  of  riffht,  upon  the  mise  joined 
on  the  mere  riffht,  the  tenant  is  entitled  to  the  open- 
inff  and  conclusion  of  the  case  before  the  jurj. 
Overton  v.  Davisson,  1  Gratt.  218. 

In  Barbour  v.  Com.,  80  Va.  287.  it  is  held  that  after 
the  arffument  has  commenced  it  is  too  late  to  admit 
mere  cumulative  evidence. 

111.  Reading  and  Arguing  Law  to  the  Jury. 

A.  In  Civil  Cases. 

I.  In  Oeneral.— Whether  counsel,  in  argument  be- 
fore a  jury,  shall  read  law  from  law  books  and 
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testimony  was  derived  from  the  warrant 
book  of  the  sinking-  fund  kept  by  the  second 
auditor,  and  alleged  to  have  been  forged  by 
the  prisoner,  unless  they  believe  that  the 
said  witnesses  could  speak  of  the  number 
of  bonds  from  their  own  memory,  after 
having  it  refreshed  by  reference  to  said 
book. 

5th.  The  jury  are  further  instructed  that 
they  must  disreg-ard  all  the  testimony  of 
the  witnesses  for  the  commonwealth,  intro- 
duced to  prove  the  number  of  bonds  which 
ought  to  belong  to  the  sinking  fund,  so  far 
as  such  testimony  was  derived  from  the 
orders  from  the  commissioners  of  the  sink- 
ing fund,  signed  by  the  prisoner  as  secre- 
tary^, and  directing  the  second  auditor  to 
issue  his  warrants,  which  orders  were 
offered  in  evidence  by  the  attorney  for  the 
commonwealth,  unless  they  believe  further 
that  the  said  witnesses  could  speak  of  the 
number  of  bonds  from  ♦heir  own  memory, 
after   having   it   refreshed   by  reference  to 

said  orders. 
869  *6th.  The   law   does    not    authorize 

the  second  auditor  of  the  common- 
wealth to  keep  a  record  of  warrants  issued 
to  the  treasurer  for  payments  of  money  on 
account  of  the  sinking  fund,  provided  for 
by  the  act  of  March  30,  1871. 

7th.  The  law  does  not  authorize  the  sec- 
ond auditor  of  the  commonwealth  to  issue 
warrants  to  the  treasurer  for  the  payment 
of  money  on  account  of  the  sinking  fund, 
provided  for  by  the  act  of  March  30,  1871. 

8th.  In  issuing  his  warrant  to  the  treas- 
urer for  the  payment  of  money  on  account 
of  the  sinking  fund,  provided  for  by  the  act 

reported  cases,  and  comment  thereon,  is  within  the 
discretion  of  the  conrt  subject  to  review  in  case  of 
abuse  of  discretion.  If  the  law  read  be  ffood  law, 
and  relevant  to  the  case,  it  is  clearly  not  a  ffround 
of  error.  If  bad  law,  or  irrelevant  to  the  case,  and 
calculated  to  mislead  the  jury,  yet,  if  the  court  has 
ffiven  Instructions  correctly  statin?  the  law  on  the 
subject,  it  would  not  be  reversible  error;  but,  in  the 
absence  of  such  instructions  to  counteract  the  dan- 
B^er,  it  would  be  reversible  error.  Gregory  v.  Ohio 
River  R.  Co.,  87  W.  Va.  606,  16  S.  E.  Rep.  819.  d<»«n- 
QuUkina  Ricketts  v.  C.  &  O.  Ry.  Co.,  83  W.  Va.  438. 10  S. 
£.  Rep.  801.  See  also,  Michael  v.  Roanoke  Machine 
Works,  00  Va.  492. 19  S.  E.  Rep.  261 :  N.  &  W.  R.  Co.  v. 
Harmain,  88  Va  565. 8  S.  £.  Rep.  251. 

In  Delaplane  v.  Crenshaw,  15  Gratt.  466.  the  court 
held,  in  a  civil  suit  (whatever  may  be  the  law  in  a 
criminal  case),  after  the  judffe  presidiuff  at  the  trial 
has  given  an  instruction  to  the  jury,  the  counsel 
should  not  be  allowed  to  discuss  before  the  jury  the 
same  matter  which  the  court  has  already  decided. 

When  the  trial  court  has  refused  to  give  an  in- 
struction embodying  a  particular  view  of  the 
case,  it  is  not  error  to  refuse  to  permit  counsel  to 
argue  the  same  view  before  the  jury.  Alleghany 
Iron  Co.  V.  Teaford,  96  Va.  372,  31  S.  E.  Rep.  525. 

Counsel  in  arguing  the  case  before  the  jury,  refer 
to  an  instruction  given  by  the  court,  and  represent 
it  erroneously.  It  is  not  error  in  the  court  to  inter- 
rupt him,  and  state  to  the  jury  the  Instruction  cor- 
rectly.   Coleman's  Case,  25  Gratt.  866. 

a.  To  Show  Amount  of  Verdict. 

Virginia  Role.— In  N.  &  W.  R.  Co.  v.  Harm  an.  83  Va. 


of  March  30,  1871,  the  law  only  authorizes 
and  requires  the  second  auditor  to  record 
the  fact  of  issuing  such  warrant,  the  amount 
for  which  it  is  issued,  the  date  thereof,  and 
the  particular  head  of  general  revenue  or 
expenditure  on  account  of  which  the  mone5' 
is  paid ;  and  other  statements  in  the  record 
warrant  book  of  the  second  auditor,  kept 
by  him  to  record  the  issuing  of  warrants  on 
account  of  the  sinking  fund,  provided  for 
by  the  act  of  March  ^,  1871,  are  no  parts 
of  the  public  record. 

9th.  The  law  neither  authorizes  nor  re- 
quires the  second  auditor  to  record  in  his 
warrant  book,  produced  to  the  jury,  the 
number  of  Virginia  consolidated  bonds,  for 
the  purchase  of  which  warrant  No.  7  was 
issued;  therefore  it  could  not  be  forgery 
for  the  prisoner  to  alter  the  figures  18,100 
therein. 

10th.  The  jury  are  instructed  that  they 
must  exclude  from  their  consideration  the 
record  book  of  the  sinking  fund  produced  to 
them,  so  far  as  the  commonwealth's  attor- 
ney would  seek  to  show  from  said  book  the 
number  of  bonds  which  ought  to  be  in  the 
sinking  fund;  and  that  they  must  also  ex- 
clude from  their  consideration  the  orders 
signed  by  the  prisoner  as  secretary,  so  far 
as  the  commonwealth's  attorney  would 
870  *seek  to  show  the  number  of  bonds 
which  ought  to  be  in  said  fund  from 
those  orders. 

11th.  The  court  is  asked  to  say  to  the 
jury,  that  if  they  believe,  from  the  evidence, 
that  the  prisoner  made  the  alteration  in  the 
book  as  charged  in  the  indictment,  they 
must  find  him  not  guilty,  unless  they  believe 

563,  8  S.  £.  Rep.  251,  it  was  held  clearly  permissible 
for  counsel  to  read  to  the  jury  cases  from  the  Vir- 
ginia Reports  for  the  expressly  declared  purpose  of 
"showing  what  damages  other  Virginia  juries  have 
given."  The  court  continued:  "While  it  is  the 
province  of  the  court  to  give  the  law  to  the  jury, 
and  of  the  jury  to  deal  with  the  facts,  it  would  be  an 
unwarranted  restriction  upon  the  legitimate  scope 
of  argument  of  counsel,  if  not  a  flagrant  act  of 
usurpation,  for  a  trial  court  to  prohibit  counsel,  in 
this  state  at  least,  from  referring  to  and  reading 
from  recognized  authorities,  and  especially  from 
decisions  in  similar  cases  by  courts  of  last  resort 
These  are,  in  fact,  the  sources  of  correct  informa- 
tion for  bench,  bar  and  jury,  as  in  them  are  gar- 
nered up  the  enduring  landmarks  of  the  law,— the 
truths  which  have  stood  the  tests  of  centuries,  and 
have  received  the  sanction  of  the  wisest  and  be^t 
legislators  and  judges  who  have  gone  before  us." 

West  Virginia  Rule.— Upon  the  trial  of  an  action 
for  damages  it  is  error  for  the  court  to  permit  the 
counsel  for  the  plaintiff,  over  the  objection  of  the 
defendant,  in  argument,  to  read  to  the  jury,  upon 
the  question  of  the  measure  of  damages,  extracts 
from  reported  cases,  showing  large  damages  held 
not  excessive.  Ricketts  v.  Chesapeake  &  O.  Ry.  Co., 
83  W.  Va.  438,  10  S.  E.  Rep.  80. 

There  is  also  a  dictum  in  Gregory  v.  Ohio  River  R. 
Co..  87  W.  Va.  006,  16  S.  E.  Rep.  834,  to  the  effect,  that, 
the  reading  from  a  decision  to  bring  before  the  jury 
the  facts  of  the  case  decided,  will  not  be  allowed. 

B.  In  Criminal  Cajes.— Whatever  may  be  the  right 
of  counsel,  in  criminal  cases,  to  maintain  by  argu- 
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that  the  alteration  aforesaid  did  prejudice 
the  rights  of  the  commonwealth  or  some 
person,  or  might  have  prejudiced  the  rights 
of  the  commonwealth  or  some  person. 

And  the  court  having  considered  the 
same,  gave  the  iirst  instruction  asked,  but 
with  the  addition  of  the  following  words: 
*'But  the  warrant  book  of  the  said  sinking 
fund  is  such  a  public  record  as  may  be  the 
subject  of  forgery.*'  The  second  and  third 
instructions  are  given  as  asked,  with  the 
addition  to  the  third  instruction  of  the 
words  **to  the  prejudice  of  another's 
rights."  The  fourth  instruction  was  given 
as  asked,  with  the  addition  of  the  following 
words :  ^'But  such  book  is  of  itself  evidence, 
to  be  considered  by  the  jury  in  connection 
with  other  evidence. "  The  fifth  instruction 
was  given  as  asked,  with  the  addition  of 
the  following  words:  **Butthe  orders  them- 
selves are  evidence  before  the  jury,  to  be 
considered  with  other  evidence  in  this 
case. '  * 

The  sixth,  seventh,  eighth,  ninth  and 
tenth  instructions  the  court  refused;  the 
eleventh  instruction  the  court  considered 
unnecessary,  the  court  having  added  to  the 
third  instruction  asked  for,  the  words  **to 
the  prejudice  of  another's  rights." 

And  thereupon  the  prisoner,  by  his  coun- 
sel, excepted  to  the  decisions  of  the  court 
refusing  the  first  instruction  as  asked,  and 
adding  thereto  the  words  added  as  aforesaid ; 
to  such  refusal  to  give  the  third,  fourth  and 
fifth  instructions  as  asked,  and  adding 
871  ^thereto  the  words  added  as  aforesaid ; 
and  to  the  refusal  of  the  court  to  give 
instructions  six,    seven,    eight,    nine,   ten ; 

ment  to  the  jury  propositions  of  law  untrammeled 
by  the  court  where  no  instmotlons  have  been  given 
by  it.  as  to  which  no  opinion  Is  expressed ;  yet  where 
the  court  has  instmcted  the  jury,  in  accordauce 
with  principles  established  by  this  court  counsel 
have  no  riffht  to  arrae  against  such  instructions. 
Dejamette  v.  Com.,  75  Va.  888;  Davenport  v.  Com.,  1 
Leigh  607;  Brown  v.  Com..  80  Va.  471, 10  S.  E.  Rep.  746. 
See  especially  monographic  note  on  '*Instr actions" 
appended  to  Womack  v.  Circle,  29  Gratt  192.  The 
case  of  Brown  ▼.  Com..  86  Va.  472,  10  S.  E.  Rep.  745, 
expressly  decided  that  the  Jury  are  not  the  Judges 
of  the  law,  in  criminal  cases,  but  only  of  the  facts. 
This  point  has  for  a  considerable  period  been  envel- 
oped in  a  cloud  of  doubt,  though  perhaps  not  en- 
tirely res  (fUeffra—theTe  being  a  dictum  by  Smith.  J., 
in  Doss  V.  Com.,  1  Oratt  660,  to  the  effect  that,  in 
a  criminal  case,  the  Jury  are  the  Judges  of  the  law. 
See  also,  on  this  subject,  Muscoe  v.  Com.,  86  Va.  44S, 
10  S.  E.  Rep.  584. 

In  Robinson  v.  Woodford,  87  W.  Va  877,  16  S.  E. 
Rep.  602,  it  was  held  to  be  proper  for  counsel  on  one 
side  in  his  argument,  before  the  Jury,  to  comment 
on  the  fact  that  the  other  side  had  taken  depositions 
but  had  failed  to  put  them  in  evidence. 

Much  latitude  is  allowed  counsel  in  argument,  but 
they  should  not  relate  to  the  Jury  the  prisoner's 
version  as  the  statement  of  the  accused,  where  the 
latter  could  not  himself  testify.  Barbour  v.  Com. 
80  Va.  287. 

It  is  the  duty  of  counsel,  in  argument,  to  confine 
themselves  to  the  case  at  bar,  the  evidence  properly 
before  the  Jury,  and  the  law  as  laid  down  by  the 
court  in  its  instructions,  and  an  unwarranted  de- 


and  to  the  refusal  of  the  court  to  give  the 
eleventh  instruction  as  asked,  and  to  the 
addition  of  the  words  **to  the  prejudice  of 
another's  rights,"  in  the  third  instruction. 

This  is  the  prisoner's  first  bill  of  excep- 
tions. 

The  prisoner  then  moved  the  court  to 
allow  his  counsel  sufificient  time  to  prepare 
his  bill  of  exceptions,  before  the  argument 
of  the  cause  was  proceeded  with  before  the 
jury.  But  the  court  considering  that  the 
amount  of  testimony  was  large,  having 
taken  two  days  in  the  examination,  and 
that  such  bill  could  not  be  prepared,  exam- 
ined and  signed  for  at  least  a  day,  which 
would  have  the  jury  to  be  kept  together  an- 
other day  in  the  custody  of  the  oflficcrs, 
refused  to  allow  the  trial  of  the  cause  by 
the  jury  to  be  delayed  until  the  prisoner's 
counsel  could  prepare  his  bill  of  exceptions 
and  present  it  to  the  court,  but  required  the 
cause  to  be  proceeded  with  at  once ;  leaving 
the  prisoner's  counsel  to  prepare  his  said 
bill  of  exceptions  and  present  it  to  the  court 
after  the  cause  had  been  argued  before  the 
jury.  And  the  court  certifi^  that  the  said 
bill  of  exceptions  occupied  the  counsel  from 
two  o'clock  P.  M.  until  seven  o'clock  P. 
M. ;  and  being  returned  to  the  court  next 
morning,  occupied  the  court  until  the  next 
day  at  one  o'clock  in  its  examination.  And 
to  this  ruling  of  the  court  the  prisoner  ex- 
cepted.    This  is  his  second  exception. 

During  the  argument  of  the  cause  t>efore 
the  jury,  the  prisoner's  counsel  argued  to 
the  jury,  that  the  instructions  given  by  the 
court,  and  numbered  as  four,  meant  to  de- 
clare   it   as   the   opinion   of  the  court,  that 

parture  from  this  course  may  make  it  necessary  to 
set  aside  the  verdict  But  in  the  case  at  bar  the 
remarks  of  counsel  in  the  closing  argument  as  to 
the  result  of  a  former  trial  of  the  case,  were  not  in 
view  of  the  instructions  of  the  court  on  the  subject 
prejudicial  to  the  plaintiffs  In  error.  Taylor  t.  Mai- 
lory,  96  Va  19,  80  S.  E.  Rep.  478. 

IV.  Comments  on  Pallnre  of  Accused  to  Testify.— 
In  SUte  V.  Chisnell.  86  W.  Va.  600. 16  S.  E.  Rep.  411 
the  prosecuting  attorney  in  his  argument  before  the 
Jury  had  alluded  to  the  failure  of  the  accused  to 
testify  in  her  own  behalf,  hut  on  exception  he  with- 
drew, and  asked  the  Jury  not  to  consider  his  remarks 
in  that  respect  and  the  court  declared  the  remarks 
improper  and  directed  the  Jury  to  disregard. and  not 
consider  them.  Held,  this  is  no  ground  for  a  new 
trial,  the  court  in  the  course  of  its  opinion  sa3*ing: 
"It  seems  to  he  held  that  if  such  comment  upon  the 
failure  of  the  accused  to  testify  is  made,  withoai 
any  action  by  the  court  or  attorney  to  nullify  or 
neutralize  it  it  will  be  ground  for  annulling  the 
trial,  unless  waived.  ♦  ♦  ♦  But  where  the  court  cor- 
rects the  error  by  excluding  the  comment  and 
admonishing  the  Jury  to  disregard  it,  the  authori- 
ties fairly  sustain  the  proposition  that  it  will  not  be 
ground  for  setting  the  verdict  aside.**  See  also. 
State  V.  Greer,  22  W.  Va.  800:  State  v.  Ice.  84  W.  Va. 
244,  12  S.  E.  Rep.  696;  Price  v.  Ck>m.,  77  Va.  398. 

But  if  the  exception  to  such  comment  is  not  taken 
until  after  verdict  it  is  too  late,  unless,  under  all 
the  circumstances,  the  court  can  see  that  a  proper 
verdict  has  been  rendered  and  the  accused  not 
injured  by  the  comment.    Price  v.  Com.,  77  Va.  MS. 
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the    record    warrant   book    of    the    sinking) 
fund,  copied  into   the  prisoner's  first  > 

872  bill  of  exceptions,    could  only  *be  re- 
ferred to  by   the  witnesses  to  refresh 

their  memories;  and  that  it  did  not,  stand- 
ings alone,  prove  the  number  of  bonds  to 
have  been  purchased  and  brought  into  the 
sinking  fund,  which  it  purported  to  show 
that  warrants  had  been  issued  for.  That 
this  book  was  like  a  letter  which,  not  being 
evidence  itself,  a  witness  might  read  to 
refresh  his  memory;  but  that  afterwards 
he  must  speak  from  his  own  memory  re- 
freshed, and  not  from  the  letter.  But  the 
court  interrupted  the  prisoner's  counsel, 
and  told  the  jury  that  the  book  was  not  like 
a  letter  which  a  witness  looked  at  and  re- 
freshed his  memory,  and  must  then  speak 
from  his  memory  alone ;  but  that  the  book 
itself  is  in  this  case  evidence  of  that  which 
it  contains.  To  this  instruction  the  pris- 
oner excepted.     This  is  his  third  exception. 

The  juiy  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  four  years;  and  the  court 
sentenced  him  accordingly. 

The  judgment  against  the  prisoner  was 
pronounced  on  Saturday,  the  28th  of  March, 
and  on  the  30th  the  prisoner  moved  the 
court  to  set  aside  the  judgment,  stating 
that  he  proposed  to  follow  it,  as  soon  as  the 
judgment  was  set  aside,  by  another  motion 
to  set  aside  the  verdict,  and  grant  him  a 
new  trial,  on  the  ground  that  Colonel  Joseph 
Mayo,  jr.,  a  material  witness  for  the  Com- 
monwealth in  its  prosecution  against  him, 
is  now  insane,  had  been  insane  for  a  long 
time  prior  to  said  trial,  and  was  insane  at 
the  time  he  testified  in  the  cause.  And  he 
filed  his  own  affidavit  and  that  of  one  of 
his  counsel,  in  both  of  which  the  affiant 
states  that  Mayo  was  insane,  as  he  believes, 
at  the  time  of  the  trial ;  and  that  he  had  no 
knowledge  of  the  fact  at  the  time. 

It   was   agreed   that   both    motions 

873  should  be  heard  together ;  *and  a  large 
mass   of    testimony    was    introduced, 

from  which  it  appeared  very  clearly  that 
some  two  or  three  weeks  before  the  trial 
Col.  Mayo  was  deranged,  and  that  he  was 
deranged  when  the  motion  was  made.  This 
evidence  is  sufficiently  referred  to  in  the 
opinion  of  Judge  Bouldin.  After  hearing 
the  evidence  the  court  refused  to  set  aside 
the  judgment  and  verdict  and  grant  the 
prisoner  a  new  trial.  And  the  prisoner 
again  excepted.  This  is  his  fourth  excep- 
tion. 

Upon  the  application  of  the  prisoner  a 
writ  of  error  was  awarded. 

Royall  and  B*loumoy,  for  the  prisoner. 

The  Attorney  Greneral,  for  the  Common- 
wealth. 

BOUL<DIN,  J.,  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error  was  indicted  at  the 
March  term  of  the  Hustings  court  of  the 
city  of  Richmond  for  forging  a  public  rec- 
ord, then  being  in  the  office  of  the  second 
auditor  of  this   state.     On  his  arraignment 


he  demurred  to  the  indictment  J"  but  his  de- 
murrer was  overruled  by  the  court,  and  he 
was  put  on  his  trial,  was  found  guilty  by 
the  jury,  and  his  term  of  imprisonment  in 
the  penitentiary  was  fixed  at  four  years.  In 
the  progress  of  the  trial  sundry  bills  of  ex- 
ception were  taken  by  the  accused  to  rulings 
of  the  court,  and  the  bills  were  signed  and 
sealed  by  the  court,  and  made  a  part  of  the 
record.  After  the  verdict  of  the  jury  was 
rendered,  the  accused  moved  the  court  to 
set  the  same  aside  as  contrary  to  the  law 
and  the  evidence,  and  also  moved  in  arrest 
of  judgment ;  both  of  which  motions  were 
overruled  by  the  court  without  exception, 
and  judgment  was  entered  according  to  the 
verdict.  On  a  subsequent  day  the  accused 
moved  the  court  to  set  the  judgment 
and   verdict  aside,   and  award  him  a 

874  *new  trial,  on  the  ground  that  Joseph 
Mayo,  Jr.,  a  material  witness  for  the 

commonwealth  to  prove  the  alleged  forgery 
was  then  insane ;  that  he  was  insane  at  the 
time  he  testified,  and  bad  been  insane  for 
some  time  prior  to  the  trial.  Affidavits  of 
the  prisoner  and  of  one  of  his  counsel  were 
filed,  showing  that  they  had  no  suspicion 
of  the  insanity  of  the  witness  during  the 
trial,  but  had  ascertained  the  fact  after  the 
case  was  ended.  Much  testimony  was  taken 
on  the  motion  on  both  sides,  but  after  fully 
considering  the  same,  the  motion  was  over- 
ruled by  the  court,  and  the  prisoner  again 
excepted.  The  testimony  offered  on  this 
motion,  and  the  reasons  of  the  court  for 
overruling  it,  are  fully  set  forth  in  the  bill 
of  exceptions. 

A  writ  of  error  was  awarded  by  this  court 
to  the  judgment  of  the  Hustings  court,  on 
which  the  case  is  now  before  us. 

We  shall  consider  the  errors  relied  on  in 
the  order  in  which  they  have  been  presented 
at  the  bar.  The  first  error  assigned  is  the 
refusal  of  the  court  to  set  aside  the  judg- 
ment and  verdict  on  account  of  the  alleged 
insanity  of  the  witness,  Joseph  Mayo,  Jr. 

There  can  be  no  doubt,  that  the  rule  laid 
down  by  Peake  in  his  work  on  Evidence, 
and  approved  by  the  Court  of  Errors  of 
New  York  in  the  case  of  Hartford  v.  Palmer, 
16  John.  R.  143,  is  sound  and  reasonable, 
and  is  one,  as  said  by  the  court  in  that 
case,  *^ which  cannot  fail  to  command  the 
respect  of  all  mankind"  ;  to  wit,  **that  all 
persons  who  are  examined  as  witnesses 
must  be  fully  possessed  of  their  understand- 
ing; that  is,  such  understanding  as  enables 
them  to  retain  in  memory  the  events  of 
which  they  have  been  witnesses,  and  gives 
them  a  knowledge  of  right  and  wrong ;  that, 
therefore,  idiots  and  lunatics,  whilst  under 
the  influence  of  their  malady,  not  possess- 
ing their  share  of  understanding,  are  ex- 
cluded. *  * 

875  '       *It  will  be  seen  then,  that  a  witness 

is  not  excluded  by  this  rule,  merely 
because  he  is  a  lunatic.  That  is  not  enough 
per  se  to  exclude  him ;  but  he  must  at  the 
time  of  his  examination  be  so  under  the 
influence  of  his  malady  as  to  be  deprived  of 
that  '* share  of  understanding"  which  is 
I  necessary  to  enable   him  to  retain  in  mem- 
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ory  the  events  of  which  he  has  been  witness, 
and  gfives  him  a  knowledge  of  right  and 
wrong.'*  If  at  the  time  of  his  examination 
he  has  this  share  of  understanding,  he  is 
competent.  That  is  the  test  of  competency, 
and  of  such  competency'  the  court  is  the 
judge ;  whilst  the  weight  of  testimony — the 
credit  to  be  attached  to  it — is  left  to  the 
jury. 

Mr.  Wharton,  in  his  work  on  Criminal 
Law,  says,  *'It  was  once  held  that  an  idiot 
was  inadmissible,  and  so  of  a  lunatic.  It 
is  now  settled,  however,  that  in  all  cases, 
either  an  idiot  or  lunatic  may  be  received, 
if,  in  the  discretion  of  the  court,  he  appears 
to  have  sufificient  understanding  to  appre- 
hend the  obligation  of  an  oath,  and  to  be 
able  to  give  a  correct  answer  to  the  ques- 
tions put.  The  competency  is  to  be  de- 
termined by  the  judge  trying  the  case,  upon 
the  examination  of  the  witness  himself,  or 
upon  the  testimony  of  third  persons.'*  I 
Wharton's  Crim.  I^aw,  {  752,  and  cases 
cited. 

In  the  case  of  the  Queen  v.  Hill,  20  I^aw 
Journal,  N.  S.,  p.  22,  ^reported  also  in  5 
Eng.  I^aw  &  Eq.  R.  547)  it  was  held  by  all 
the  judges,  Ld.  Campbell,  C.  J.,  presiding, 
that  the  mere  fact  of  insanity  is  not  enough 
per  se  to  exclude  a  witness.  The  judges 
were  all  of  opinion,  that  if  at  the  time  of 
his  examination,  he  appeared  to  the  judge 
to  be  of  sufficient  intelligence  to  distinguish 
between  right  and  wrong — to  appreciate  the 
nature  and  obligation  of  an  oath — then  he 
was  admissible ;  all  beyond  was  matter 
876  aflFecting  the  weight  of  *his  testimony 
and  his  credit  as  a  witness,  and  was 
therefore  matter  for  the  consideration  of 
the  jury.  **If,"  as  Coleridge,  J.  says,  ibid, 
p.  26,  *'his  evidence  had  in  the  course  of 
the  trial,  been  so  tainted  with  insanity  as 
to  be  unworthy  of  credit,  it  was  the  proper 
function  of  the  jury  to  disregard  it,  and  not 
to  act  upon  it." 

We  think  the  principle  of  law  in  such 
cases,  as  above  laid  down,  furnishes  a  sound 
and  reasonable  rule.  The  question  then 
before  this  court  is  not  whether  the  witness, 
Joseph  Mayo,  Jr. ,  was  or  was  not  a  lunatic ; 
whether  on  two  occasions,  shortly  before 
his  examination,  he  was  not  for  a  few  days 
decidedly  insane ;  whether  a  few  days  after 
his  examination  he  was  not  in  the  same 
condition;  or  whether  at  the  time  of  the 
motion  he  was  not,  and  is  not  still,  a  luna- 
tic ;  all  of  which  we  incline  to  believe  has 
been  established  by  the  proofs  and  admis- 
sions of  counsel,  before  this  court  in  argu- 
ment. This  we  say  however  is  not  the 
question  before  this  court ;  for,  as  was  said 
by  Judge  Story,  speaking  for  all  the  judges 
of  the  United  States  Supreme  court  in  the 
case  of  Evans  v.  Hettick,  5  Wheat.  R.  470, 
**a  person  being  subject  to  fits  of  derange- 
ment is  no  objection  either  to  his  compe- 
tency or  credibility  if  he  is  sane  at  the  time 
of  his  giving  his  testimony."  The  real 
question  before  us  is,  whether  on  Monday 
and  Tuesday,  the  23d  and  24th  of  March 
1874,  when,  as  a  witness  in  this  cause,  he 
was  subjected  to  a  protracted  and  searching 


examination   and   cross-examination,  with- 
out objection  to   his    competency    from  any 
quarter,    Joseph     Mayo,    Jr.,    possessed    a 
sufficient  share  of  understanding  to    appre- 
ciate the  nature  and  obligation   of  an  oath ; 
to  distinguish   between   right   and    wrong; 
to  remember  events,  of  which   he  had  been 
a  witness ;  and  to  answer   intelligently    the 
questions  propounded   to   him.     If  he 
877      then  possessed  that  degree  of  *intelli- 
gence,    we   think   he   was  competent. 
The  learned  judge  who  presided  at  the  trial, 
and  whose  peculiar  province  it  was  to  decide 
that   question,    was   of  opinion  that  he  did 
possess  the  requisite    share   of  understand- 
ing; and  it  would   require   very  cogent  and 
conclusive  proof  to   the   contrary    to  induce 
this  court  to  interpose   under  such  circum- 
stances.    But  we  see  no  error  in  the  ruling 
of  Judge  Guigon  on    the   motion.     With  all 
the    testimony    before    us,  we   fully  concur 
with    him    in    the   opinion    that   there  was 
nothing  in  the  testimony  to  justify  the  ex- 
clusion of  the  witness,  even  had  the  motion 
been    made    before    his   examination.     But 
there  was  no  such  motion ;  and   in  deciding 
this   question   we    have   the    benefit   of   an 
actual   examination   of  Col.  Mayo  as  a  wit- 
ness on  two  successive  days — the  whole  ex- 
amination relating  to  complicated  transac- 
tions of  a  delicate   and   painful   character: 
yet    during    that     protracted    examination 
nothing  occurred  which  excited  even  a  sus- 
picion of  insanity  in  the  mind  of  the  plain- 
tiff in  error,  or   of   his   learned  and  astute 
counsel;  although   they  did   think   that  he 
was  under  the  influence   of  stimulants ;  nor 
upon  a  close  and  critical  review  of  his  tes- 
timony, since  it  was  given,  have  they  been 
able  to  point  the   court   to   anything   in    it 
evincing    delusion   or     inconsistency,    any 
want  of  intelligence,  or  even  want  of  mem- 
ory.    Whilst  on  the  other  hand  Judge  Guigon 
certifies,   that  although   evidently  drinking 
deeply,  he  was  at  the  time  of  his  examina- 
tion '^a  competent  and  proper   witness,  and 
not  laboring   under   any   mental   disability 
whatever;"  that   his    mind    was    i)erfectlY 
clear,  his  appreciation  of  the  interrogatories 
perfect,  his  answers   clear   and  intellig-ent, 
and  framed  in  language  unusually  accurate 
and    succinct,    giving   a  better  and  clearer 
idea  of  the  complicated   transactions   as   to 
which  he  deposed  than  any  other  -wit- 
878      ness   in   the  .  case. ' '     The  *testimon3' 
of  the  commonwealth's  attorney,  and 
of  the  five  jurors,  who,  among  others,   were 
examined,    was    substantially   to   the  same 
effect.     This  testimony  all  applied  to  Mayo's 
state  of  mind  on  the  two  days   on  which  he 
was  examined  as  a  witness,    being  the  pre- 
cise  time    at  which,  in  the  opinion  of  this 
court,  it  was  material  to  ascertain  the  state 
of  h?s  mind;  and   there   is,  in  our  opinion, 
nothing  in  the  record  to  counteract  it,  or  to 
weaken  its  force.     We  are  of  opinion  there- 
fore that  the  motion  was  properly  overruled. 
The  next  error  assigned  is,  that  the  court 
erred    in   overruling   the   demurrer    to    the 
indictment;  that    it    was   not    sufficient   to 
charge  that  the  defendant  ^forged   a  public 
record,  describing  it   so   as  plainly  to  iden- 
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tify  the  record  charged  to  have  been  forged; 
but  that  it  was  further  incumbent  on  the 
commonwealth  to  state  all  the  facts  neces- 
sary to  show  that  the  document  alleged  to 
be  a  public  record,  was  in  point  of  fact  such 
record. 

Were  such  strictness  now  required,  it 
might  well  be  held  that  it  is  met  by  the 
terms  of  the  indictment.  The  document 
forged  is  charged  to  be  a  public  record  re- 
maining in  a  public  office,  the  office  of  the 
second  auditor,  judicially  known  to  be  a 
public  officer;  the  record  being  the  warrant 
book  of  the  sinking  fund,  a  fund  judicially 
known  to  be  a  public  fund,  the  sole  property 
of  the  state;  the  entry  on  that  book  alleged 
to  have  been  forged,  being  set  out  totidem 
verbis,  and  showing  on  its  face  that  it  is 
an  entry  of  a  public  nature,  and  affecting 
the  public  interest.  Did  the  law  now  re- 
quire the  strictness  of  allegation  contended 
for  by  the  counsel  for  the  plaintiff  in  error, 
we  should  be  strongly  inclined  to  hold  that 
his  demands  were  ftilly  met  by  the  terms  of 
the  indictment.  But  the  minuteness  and 
particularity   formerly  required  in  in- 

879  dictments  *for   forgery    are   now  dis- 
pensed with  by  express   statute.     All 

that  is  now  required  is,  that  the  document 
alleged  to  have  been  forged  shall  be  de- 
scribed '4n  such  manner  as  would  sustain 
an  indictment  for  stealing  such  instrument 
or  other  thing,  supposing  it  to  be  the  sub- 
ject of  larceny  ;**  and  we  think  there  cannot 
be  a  doubt  that  the  description  given  in 
this  indictment  of  the  public  record  alleged 
to  have  been  forged,  would  be  amply  suffi- 
cient to  identify  the  same  in  an  indictment 
for  the  larceny  thereof. 

The  demurrer  was,  therefore,  properly 
overruled. 

3.  The  next  objection  is  to  the  refusal  of 
the  court  to  arrest  the  argument  before  the 
jury  until  the  counsel  of  the  plaintiff  in  error 
should  prepare  their  bill  of  exceptions  in 
relation  to  the  instructions  given  and  re- 
fused by  the  court. 

We  see  no  error  in  this  proceeding.  It 
was  apparent  that  the  preparation  of  the 
bill  would  consume  much  time ;  and  as  the 
trial  had  already  been  a  protracted  one,  it 
was  deemed  best  by  the  court  to  consider 
the  points  as  saved,  to  go  on  with  the  case 
before  the  jury;  and  when  the  argument 
should  be  concluded,  to  prepare  the  bill  of 
exceptions  with  due  care  and  deliberation. 
The  question  thus  presented  is  one  of  prac- 
tice merely,  and  must  of  necessity  be  left 
largely  to  the  discretion  of  the  court  of 
trial,  to  be  exercised  according  to  the  cir- 
cumstances of  the  particular  case.  In  the 
present  case  we  do  not  see  that  this  discre- 
tion was  erroneously  exercised.  The  length 
of  time  actually  consumed  in  the  prepara- 
tion of  the  bill  shows,  we  think,  the  pro- 
priety of  the  course  pursued  by  the  court. 
The  practice  itself  is  a  very  common  one 
in  such  cases,  and  we  think  is  commended 
by  convenience.  No  wrong  or  inconvenience 
to  the  plaintiff  in  error  has  been  shown 

880  to  have  resulted  from  it ;  and  *whilst 
no   unbending   rule   is  intended  to  be 


laid  down,  nor  can  with  propriety  be  laid 
down,  in  such  cases,  we  are  all  of  opinion 
that  in  this  case  there  was  no  error  in  the 
proceeding. 

The  next  error  assigned  is  that  the  Hus- 
tings court  erred  in  giving,  modifj'ing  and 
refusing  the  instructions  to  the  jury,  as 
set  forth  in  the  first  bill  of  exceptions. 

The  instructions  are  all  connected  with 
and  run  into  each  other,  and  we  will  con- 
sider them  as  a  whole. 

They  declare  in  what  consists  the  forgery 
of  a  public  record;  that  the  warrant  book 
of  the  sinking  fund  is  such  public  record ; 
and  that  it  is  of  itself  evidence  of  what  it 
contains,  to  be  considered  with  the  other 
evidence  in  the  case. 

These  are  the  material  propositions 
affirmed  in  the  instructions  given  by  the 
court.  Several  instructions  relating  to  the 
powers  and  duties  of  the  second  auditor 
and  his  relation  to  the  existing  sinking 
fund  were  asked  for  and  refused,  as  shown 
by  the  exception.  The  principle  involved 
in  this  refusal,  however,  is  so  connected 
with  the  main  propositions  of  law  announced 
by  the  court,  that  we  propose  to  consider 
them,  as  they  have  been  considered  at  the 
bar,  very  much  together. 

The  chief  objection  to  the  instructions  is 
that  they  affirm  that  the  warrant  book  of 
the  sinking  fund  is  a  public  record,  the 
subject  of  forgery  as  such ;  and  is  evidence 
per  se  of  what  it  contains. 

The  counsel  for  the  plaintiff  in  error  in- 
sist, on  the  other  hand,  that  it  is  not  such 
a  record ;  is  not  the  subject  of  forgery  as 
such ;  and  is  not  per  se  evidence  of  what  it 
contains,  and  it  was  error  therefore  so  to 
declare. 

They  do  not  deny  that  a  public  record  is 
the   subject  of  forgery   under  the  terms  of 

our  statute. 
881  *What  then  is  a  public  record? 

Mr.  Bouvier,  tells  us  in  his  L<aw 
Dictionary,  2  vol.,  p.  429,  that  it  is  ''a 
written  memorial  made  by  a  public  officer 
authorized  by  law  to  perform  that  function, 
and  intended  to  serve  as  evidence  of  some- 
thing written,  said  or  done."  It  must  be 
**a  written  memorial,**  must  be  made  by  *'a 
public  officer,'*  and  that  officer  must  be 
"authorized  by  law**  (not  required)  to  make 
it.  These  elements  must,  at  the  least,  com- 
bine, to  make  the  record  a  public  record. 
Do  they  exist  in  this  case?  Before  proceed- 
ing to  answer  that  question,  it  may  be  well 
to  consider  a  little  further  the  nature  of  a 
public  record,  and  the  power  of  a  public 
officer  to  make  it.  He  must  have  authority 
to  make  it ;  but  that  authority  need  not  be 
derived  from  express  statutory  enactment. 
Whenever  a  written  record  of  the  transac- 
tions of  a  public  officer  in  his  office,  is  a 
convenient  and  appropriate  mode  of  dis- 
charging the  duties  of  his  office,  it  is  not 
only  his  right  but  his  duty  to  keep  that 
memorial,  whether  expressly  required  so  to 
do  or  not;  and  when  kept  it  becomes  a 
public  document — a  public  record  belonging 
to  the  office  and  not  the  officer;  is  the  prop- 
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erty  of  the  state  and  not  of  the  citizen,  and 
is  in  no  sense  a  private  memorandum. 

Among*  the  writings  classed  by  Mr. 
Greenleaf  as  public  writings,  and  evidence 
per  se,  are  **books  kept  by  persons  in  public 
ofifice,  in  which  they  are  required,  whether 
by  statute,  or  the  nature  of  their  office,  to 
write  down  particular  transactions  occur- 
ring in  the  course  of  their  public  duties  and 
under  their  personal  observation.*'  1 
Greenleaf  s  Ev.,  J  483.  And  at  page  610,  { 
496,  the  same  author  says:  * 'To  entitle  a 
book  to  the  character  of  an  official  register, 
it  is  not  necessary  that  it  be  required  by 
an  express  statute^  to  be  kept,  nor  that  the 
nature  of  the  oflSce  should  render  the 

882  *book  indispensable.  It  is  sufficient 
that  it  be  directed  by  the  proper  au- 
thority to  be  kept,  and  that  it  be  kept  ac- 
cording to  such  directions. ' '  All  such  books 
are  recognized  as  public  records,  not  merely 
because  they  are  required  by  law  to  be  kept, 
but  ** because  the  entries  in  them  are  of 
public  interest  and  notoriety,  and  because 
they  are  made  under  the  sanction  of  an  oath 
of  office,  or  at  least  under  that  of  official 
duty."  1  Greenleaf,  J  484.  And  in  the 
same  section  the  author  cites,  as  books  of 
this  description,  the  following  among 
others:  **the  books  of  the  Bank  of  England, 
which  contain  the  transfers  of  public  stock, 
the  transfer  books  of  the  East  India  Com- 
pany, the  books  of  the  post  office  and  cus- 
tom house,  and  registers  of  other  public 
offices.  *  * 

With  these  principles  in  view,  let  us  en- 
quire what  is  the  character  of  the  warrant 
book  of  the  sinking  fund  and  of  the  entries 
made  therein. 

The  book  itself  has  been  inspected  by  the 
court.  It  is  marked  on  the  back,  where  the 
name  of  a  book  is  usually  printed,  **Sinking 
fund."  On  the  outside  of  the  first  lid  it  is 
marked  ** Warrant  book.  Sinking  Eund," 
and  at  the  head  of  the  first  page  is  written, 
'* Sinking  Eund."  The  sinking  fund  is 
judicially  known  to  the  court,  as  we  have 
already  seen,  to  be  a  public  fund  owned 
wholly  by  the  state,  and  managed  wholly 
by  public  officers  of  the  state;  and  the 
marks  aforesaid  upon  the  book  in  question 
would,  if  standing  alone,  tend  strongly  to 
show  its  public  character.  It  was  kept  in 
the  office  of  the  second  auditor,  one  of  the 
most  important  public  offices  in  the  state, 
and  one  of  the  managers  of  the  fund,  by  a 
clerk  in  that  office,  and  by  the  direction  of 
the  second  auditor  himself.  The  entries, 
on  their  face,  show  the  character  of  the 
book.      They    are    headed    *' Sinking 

883  Eund;'*  and  on  one  *page  the  fund  is 
debited  with  moneys  received  into  the 

treasury  for  the  fund,  and  on  the  other  is 
credited  by  the  warrants  of  the  second  au- 
ditor on  the  treasurer  for  amounts  paid  for 
state  bonds  purchased  for  the  sinking  fund. 
These  warrants  were  issued  as  follows :  an 
order  purporting  to  be  issued  by  the  board 
of  commissioners  of  the  sinking  fund,  au- 
thorizing and  requesting-  the  second  auditor 
to  issue  his  warrant  on  the  treasury,  paya- 
ble out  of   the   sinking    fund,    for  a    given 


sum,  the  purchase  money  of  a  certain 
amount  of  state  bonds,  certified  and  signed 
by  the  plaintiff  in  error,  as  secretary  of  the 
board,  would  be  carried  to  the  clerk  in  the 
second  auditor's  office  who  kept  the  warrant 
book  aforesaid.  This  clerk  would  then 
make  the  entry  in  the  warrant  book,  and 
file  away  the  order,  fill  a  warrant  on  the 
treasurer  in  the  name  and  in  favor  of  the 
seller  of  the  bonds,  for  the  amount  of 
the  purchase  money,  which  would  be  sig-ned 
by  the  second  auditor ;  and  on  the  back  of 
this  warrant  the  treasurer  drew  his  check 
on  a  bank  for  the  amount.  The  entries  of 
the  transaction  on  the  warrant  book  showed 
the  number  of  the  warrant,  the  person  or 
persons  in  whose  favor  it  was  drawn,  the 
face  value  of  the  bonds  for  the  purchase  of 
which  it  was  payment,  and  the  exact  amount 
paid ;  and  the  second  auditor  proves  that  he 
kept  that  book  as  a  record  of  the  amount  of 
bonds  purchased  by  the  sinking*  fund,  and 
as  a  record  of  the  receipts  and  disbursements 
of  his  office  as  to  the  sinking  fund,  as  re« 
quired  by  J  22  of  ch.  42,  Ck)de  of  1873.  If  a 
record  thus  kept  by  such  public  officers, 
and  relating  to  matters  of  such  grave  public 
interest,  be  not  a  pubUc  record,  then  it  is 
difficult  to  conceive  what  does  or  can  con- 
stitute a  public  record.  But  it  is  arg-ued 
that  the  section  to  which  the  second  auditor 
referred  as  his  authority  to  keep  this 
884  record,  is  repealed,  *and  that  he  has 
no  authority  whatever  in  the  prem- 
ises; therefore  the  record  kept  is  not  a 
public  record. 

Were  the  repeal  conceded,  we  are  by  no 
means  prepared  to  concede  that  the  supposed 
result  would  follow.  There  can  be  no  doubt 
that  the  second  auditor  under  the  g-eneral 
law,  is  bound  to  keep  a  record  of  the  public 
transactions  of  his  office ;  and  it  is  clear, 
whether  under  a  mistaken  sense  of  public 
duty  or  not,  that  the  transactions  recorded 
in  the  warrant  book  aforesaid  did  in  fact 
take  place  in  his  office ;  that  it  was  to  the 
interest  of  the  public  that  they  should  be 
recorded;  that  they  were  in  fact  recorded, 
and  as  a  necessary  consequence  the  record 
was  public.  The  state  had  a  right  to  the 
record,  and  this  was  the  only  one  kept. 

But  the  court  is  of  opinion  that  the  section 
aforesaid  is  not  repealed,  and  the  auditor 
was,  in  the  strict  line  of  official  duty,  both 
in  acting  as  he  did  and  in  recording-  his 
acts. 

It  is  not  pretended  that  the  section  referred 
to  is  anywhere  repealed  by  express  enact- 
ment. If  then  it  be  repealed  at  all,  it  must 
be  by  implication  merely,  by  the  passage 
of  some  act  covering  the  same  ground  and 
in  conflict  with  it.  No  such  act  has  been 
pointed  out,  nor  can  be,  for  none  such 
exists.  It  is  true  that  the  act  of  March 
30th,  1871,  known  as  the  funding  act,  created 
a  new  sinking  fund  in  conflict  with  that 
formerly  existing,  and  thereby  by  implica- 
tion repealed  the  same,  and  that  a  different 
board  of  commissioners  was  established  to 
manage  it,  but  the  number  and  name  of  the 
board  was  the  same  in  both  cases,  and  the 
second  auditor  was  a  member  of  both  boards. 
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There  was  no  change  whatever  made  in  the 

details  of  management,  no  new  or  different 

system    provided,    and   it  is  but  reasonable 

to  suppose,  as  indeed  is  the  conclusion 

885  *of  law,  that  it  was  the  wish  and  de- 
sign of  the  legislature  to  preserve  the 

then  existing  system,  so  far  as  applicable 
to  the  subject.  And  we  are  fortified  in  this 
view  by  the  fact,  known  to  us  judicially, 
that  the  second  auditor,  who,  as  we  have 
seen,  was  a  member  of  both  boards,  has, 
since  the  creation  of  the  new  sinking  fund, 
continued  to  keep  in  his  office  the  record  of 
his  transactions,  in  relation  to  the  sinking 
fund,  under  the  22d  section  of  ch.  42,  Code 
of  1873,  precisely  as  he  did  before  the  new 
sinking  fund  was  established,  and  has  an- 
nually reported  the  same  to  the  legislature 
as  a  porti,on  of  the  transactions  of  his  office, 
without  any  intimation  to  him  on  the  part 
of  that  body  that  he  was  usurping  authority, 
or  any  amendment  or  repeal  of  the  law 
under  which  he  was  acting. 

We  are  of  opinion  therefore  that  the 
twenty-second  section  of  chapter  42  of  the 
Code  of  1873,  is  not  repealed,  but  is  still  in 
force;  and  that  the  same  was  properly  re- 
ferred to  by  the  second  auditor  as  an  au- 
thority for  his  action  in  relation  to  the 
sinking  fund.  That  section  not  only  au- 
thorizes but  requires  the  second  auditor  to 
keep  an  account  of  the  transactions  of  the 
sinking  fund  with  the  treasury,  and  also  to 
report  the  same  to  each  session  of  the  leg- 
islature.'' The  warrant  book  aforesaid  of 
the  sinldng  fund  is  the  only  record  kept  of 
those  transactions,  and  we  are  therefore 
further  of  opinion,  as  we  have  already  said 
that  the  book  thus  kept  is  a  public  record, 
is  evidence  per  se  of  what  it  contains,  and 
that  there  was  no  error  in  giving  and  re- 
fusing the  instructions  as  set  forth  in  the 
first  bill  of  exceptions. 

This  disposes  of  the  point  saved  in  the 
third  bill  of  exceptions  also.  The  counsel 
for  the  accused  was  arguing  to  the  jury  on 
a  mistaken  view  of  the  meaning  of  the  ad- 
dition made  by  the  court  to  the  fourth 

886  instruction.     *Thc  court   referring  to 
the  warrant  book  aforesaid,  added  to 

the  fourth  instruction  as  follows :  *  *But  such 
book  is  of  itself  evidence  to  be  considerep 
"by  the  jury  in  connection  with  other  evi- 
dence." The  counsel  was  contending  that 
the  court  meant  to  say  that  the  book  was 
before  the  jury  like  a  letter,  to  be  referred 
to  by  witnesses  to  refresh  their  memory, 
but  that,  standing  alone,  it  was  not  evi- 
dence to  prove  the  number  of  bonds  for 
which  warrants  had  issued.  The  court  in- 
terrupted the  counsel  and  said  to  the  jury 
that  the  warrant  book  was  not  like  a  letter, 
to  be  referred  to  only  to  refresh  the  memory 
of  witnesses ;  but  was  admitted  as  evidence 
per  se  of  that  which  it  contains;  and  to  this 
opinion  the  accused  excepted.  We  have 
already  seen  that  the  warrant  book,  in  the 
opinion  of  this  court,  is  a  public  record, 
and  evidence  of  itself  of  what  it  contains ; 
that  the  instruction  as  given  was  proper; 
and,  of  course,  there  was  no  error  in  cor- 
recting the  counsel. 


We  have  thus  noticed  and  disposed  of  all 
the  errors  relied  on  by  counsel,  and  are  of 
opinion  that  there  is  no  error  in  the  record. 
The  judgment  of  the  Hustings  court  must 
therefore  be  affirmed. 

Judgment  affirmed. 


POROBRY  AND  COUNTERPEITINO. 

I.  Deflnitlons. 
n.  Subjects  of  Forgery. 

IIL  Utterlnff  and  Publlshinff  With  Knowledge  That 
the  Instnixnent  Is  a  Forgery. 

IV.  Jarlsdlctlon. 

V.  Indictment  and  Procedure. 

VI.  Evidence. 

VII.  Punishment 

VIII.  On  Appeal. 

I.  DBPINITIONS. 

Pomery.— "Forgery  is  the  fraudulent  making  of  a 
false  writing,  which  if  genuine,  would  be  apparently 
of  legal  efficacy.  Bishop  on  Criminal  Law  (8d  Ed.), 
sections  496  and  490."  This  was  the  definition  by 
FAUNTUUtOT.  J.,  in  Terry  y.  Commonwealth,  87  Va. 
078,  IS  S.  E.  Rep.  104. 

Cottnterfeitlnff.— Counterfeiting  is  distinguished 
from  forgery  in  only  one  particular:  in  counterfeit- 
ing there  must  be  a  resemblance  to  the  coin  or 
other  instrument  counterfeited,  while  in  forgery 
no  such  resemblance  is  requisite.  May's  Cr.  L.  S  04. 
7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  876w 

II.  SUBJECTS  OP  POROBRY. 

Power  of  Attorney  to  Recover  Money.— in  Common- 
wealth Y.  Proctor,  1  Va.  Cas.  4,  it  was  held  that  the 
forgery  of  a  power  of  attorney  to  recover  money 
for  military  services,  is  not  a  crime  within  the  "act 
against  forgery,*'  passed  Nov.  26, 1780,  c.  10. 

Bail  Bond— Validity  of  Instrament.— A  bail  bond 
taken  by  a  sheriff  which  has  been  altered  in  a 
material  part,  may  be  the  subject  of  a  prosecution 
for  forgery,  although  some  doubts  may  be  raised 
respecting  the  validity  of  the  bond,  arising  from  the 
recitals  in  the  condition.  Commonwealth  v.  Linton, 
2  Va.  Cas.  476w 

Bank  Notes.— In  Commonwealth  v.  Hensley,  2  Va. 
Cas.  140,  it  was  held  that  the  false  uttering  of  a 
forged  bank  note  of  another  state  or  district,  may 
be  prosecuted  as  the  false  uttering  of  a  "promissory 
note  for  the  payment  of  money,''  under  the  statute 
of  Dec.  8. 1704. 

Salt  on  Porged  Note— Knowledge  of  Counsel.— The 

bringing  of  a  suit  at  law,  as  counsel,  upon  a  forged 
note,  and  recovering  Judgment  thereon,  with  the 
knowledge  that  the  note  was  a  forgery,  is  held  to 
be  an  attempt  to  employ  the  said  note  as  true,  and 
an  uttering  thereof,  within  the  meaning  of  the 
statute.  Chahoon  v.  Commonwealth,  20  Gratt  738; 
Sands  v.  Commonwealth,  20  Gratt  800. 

Negotiable  Instruments— lndor8enient.—in  Powell  v. 
Commonwealth,  11  Oratt.  822,  the  maker  of  a  nego- 
tiable note,  having  endorsed  the  name  of  a  third 
person  on  the  back  thereof,  passed  it  to  the  payee. 
Held,  this  constitutes  the  offence  of  forgery. 

Unindorsed  by  Payee.- In  Hendrlck  v.  Common- 
wealth, 5  Leigh  707,  it  was  held  that  In  a  prosecution 
for  the  uttering  of  a  false  or  counterfeit  note  pay- 
able to  order,  it  is  immaterial  that  the  note  was  not 
Indorsed  by  the  payee. 
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Letters.— Indictment  for  forffing-,  "with  intent  to 
defraud  W.  &  W.,  a  letter  in  the  foUowtngr  terms: 
"Nottoway,  April  24.  1841.  Gent,  Agreeable  to  Mr. 
Wm.  I.  Watklns'  request,  I  take  pleasure  in  making 
you  acquainted  with  his  name,  and  would  say  to 
you  that  he  is  very  extensively  engaged  in  the 
manufacturing  of  tobacco,  and  has  made  some 
large  purchases,  and  says  that  he  wishes  to  patron- 
ize you  (on  my  recommendation).  You  may  be 
assured  that  whatever  he  engages  to  do  he  will  cer- 
tainly perform.  He  says  it  Is  probable  he  will  want 
$1,000  by  the  Ist  of  May,  to  meet  his  engage- 
ments, and  if  he  apply  for  the  amount,  I  have  no 
doubt  but  you  will  accommodate  him.  The  roads 
are  in  such  a  condition  that  It  is  Impossible  to  get 
any  produce  to  market.  Write  me  a  few  lines  by 
Mr.  Watklns,  and  say  what  the  chance  Is  for  a  rise 
In  tobacco.  Your  compliance  with  the  above  will 
very  much  oblige  your  obedient  servant,  Joseph  M. 
Foulkes.— P.  S.  Mr.  Watklns  prefers  giving  a  nego- 
tiable note  payable  in  Petersburg  Exchange  bank, 
where  he  can  always  have  an  opportunity  to  send 
at  the  shortest  notice  and  draw.  He  is  not  a  gentle- 
man of  a  low  mean  degree,  but  one  that  is  a  perfect 
gentleman  in  every  sense  of  the  term.  I  am  confi- 
dent, as  I  have  observed  to  him,  that  you  will  either 
let  him  have  the  money,  or  endorse  for  him. 
J.  M.  F."  ffeld,  this  is  not  a  writing  in  respect 
whereof  forgery  can  be  committed,  either  at  com- 
mon law  or  under  tfie  statute.  Foulkes  v.  The 
Commonwealth,  2  Rob.  887. 

III.  UTTBRINO  AND  PUBUSHINO  WITH  KNOWL- 
BDQB  THAT  THB  INSTRUMENT  15  A  POROBRY. 

To  convict  a  prisoner  of  uttering,  or  attempting 
to  employ  as  true,  a  forged  writing,  it  must  be 
shown  that  the  accused,  himself,  uttered  or  at- 
tempted to  employ  as  true  the  said  forged  writing, 
or  was  present  at  the  time  such  forged  writing  was 
uttered  or  attempted  to  be  employed  as  true,  by 
some  other  person,  aiding  and  assisting  such  person 
to  utter  or  employ  the  same  as  true:  and  it  must  be 
further  shown  that  the  accused  knew  at  the  time 
that  the  said  writing  was  in  fact  forged:  and  that 
such  uttering  or  attempting  to  employ  as  true,  was 
made  or  done  by  him  with  the  intent  to  defraud. 
But  any  assertion  or  declaration,  by  word  or  act 
directly  or  indirectly,  that  the  forged  writing  Is 
good,  with  such  knowledge  and  Intent  Is  an  utter- 
ing or  attempting  to  employ  as  true  the  said  writ- 
ing; provided  that  such  assertion  or  declaration 
was  made  in  the  prosecution  of  the  purpose  of 
obtaining  the  money  mentioned  In  the  said  writing. 
Sands  v.  Com.,  20  Gratt  801:  Chahoon  v.  Common- 
wealth, 20  Gratt  7SS. 

Proof  of  Scienter.— In  a  prosecution  for  passing  a 
forged  note,  knowing  it  to  be  forged,  evidence  that 
the  prisoner  endeavored  to  engage  a  person  to  pro- 
cure for  him  counterfeit  money,  that  he  enquired 
whether  he  had  brought  him  any.  and  of  declara- 
tions that  he  Intended  to  cultivate  the  acquaint- 
ance of  a  counterfeiter  and  Intended  to  remove  to 
a  place  near  his  residence,  etc.,  is  admissible  as 
tending  to  prove  the  scienter.  Finn  v.  The  Com- 
monwealth, 5  Band.  701. 

On  the  trial  of  an  indictment  for  passing  a  coun- 
terfeit bank  note  or  check,  after  evidence  that  the 
prisoner  passed  the  note,  and  that  it  was  counter- 
feit, evidence  that  the  prisoner  had  in  his  possession 
and  attempted  to  pass  other  counterfeit  notes  of 
the  same  kind  to  other  persons,  the  day  after  he 
passed  those  in  the  indictment  mentioned.  Is  admis- 


sible to  prove  the  scienter.    Hendrick  v.  Tbe  Com- 
monwealth, 5  Leigh  707. 

Indictment  for  passing  a  counterfeit  note  charges 
that  the  prisoner,  on  a  particular  day,  at  the  county 
of  M.  and  within  the  jurisdiction  of  the  court  being 
possessed  of  the  note,  feloniously  did  pass  the  same, 
well  knowing  it  to  be  counterfeit  at  the  time  he 
passed  it  Held,  the  time  and  place  of  passing  the 
note,  and  of  the  scienter,  are  set  forth  with  sufficient 
certainty.  Buckland  v.  Commonwealth,  8  Leigh 
782. 

Upon  the  trial  of  an  indictment  for  passing  coun- 
terfeit bank  notes,  proof  that  prisoner  had,  about  the 
same  time,  passed  another  note  of  that  kind,  which 
was  thought  to  be  a  counterfeit  and  which  he  took 
back,  though  this  note  Is  not  produced  at  the  trial,  i» 
admissible  evidence  to  prove  the  scienter.  So  niK>n 
the  tiial  of  an  indictment  ag'ainst  M.  for  passing 
counterfeit  bank  notes,  the  prisoner  appears  clearly 
to  have  been  confederated  with  one  L.  in  passing 
counterfeit  notes,  and  present  when  L.  passed  such 
notes;  the  notes  so  passed  by  L.  are  produced  in 
evidence  against  the  prisoner.  Held,  they  are  proper 
evidence.  Martin  v.  The  Commonwealth.  2  Leigh 
745;  Hendrick  v.  Commonwealth.  5  Leigh  707. 

Utterlnir  Connterfelt  Coin— Proof  of  Sdentor.— In  a 
prosecution  for  uttering'  counterfeit  coin,  the  gniliy 
knowledge  of  the  prisoner  that  the  coin  was  coun- 
terfeit Is  a  fact  to  be  proved;  and  there  can  be  no 
pretwng^tion  of  law,  from  the  existence  of  other  facts, 
of  this  guilty  knowledge,  though  there  may  be  a 
presumption  of  fact  Wash  v.  The  Commonwealth, 
16  Gratt  580. 

Uttering  Porged  Injtniment— Proof  of  Porelcn  Cor- 
por«tlon.-On  a  prosecution  for  utterin^r  and  attempt- 
ing to  employ  as  true  a  forged  note  purporting  to 
be  the  note  of  the  Bank  of  Delaware  in  Pennsyl- 
vania, a  banking  company  authorized  by  the  laws 
of  Pennsylvania,  the  existence  of  such  a  bank  may 
be  proved  by  parol  evidence.  The  averment  that  it 
was  authorized  by  the  laws  of  Pennsylvania  is 
surplusage,  and  need  not  be  proved.  Cady  v.  The 
Commonwealth,  10  Gratt  770. 

Uttering  Porged  Instniments— Records  as  Bvldenoe.— 
In  Sands  v.  Commonwealth,  20  Gratt  800,  C  had 
forged  a  note,  and  employed  the  prisoner,  aa 
attorney,  to  bring  suit  thereon,  which  he  did  and 
recovered  Judgment  Held,  that  in  the  prosecution 
of  the  attorney  for  uttering  the  forged  note,  the 
records  of  the  civil  suit  and  the  testimony  of  the 
clerks  of  the  court  are  admissible  evidence  to  show 
the  complicity  of  the  prisoner  in  the  uttering  of  the 
forged  paper. 

Uttering  Counterfeit  Notes  of  the  U.  S.  Bank.— It  is 
felony  under  the  statute  1  Rev.  Code,  ch.  154.  $  l,  to 
pass  a  counterfeit  note  of  the  bank  of  the  United 
States,  dated  at  a  time  when  that  bank  was  in 
existence,  though,  at  the  time  of  passing  the  note, 
the  charter  of  the  bank  had  expired.  Buckland  t. 
Commonwealth,  8  Leigh  782. 

Uttering  Counterfeit  Bank  Notesr— Proof  of  Non- 
Qenulneness.— In  a  criminal  prosecution  for  passint: 
counterfeit  bank  notes,  it  Is  not  necessary  to  prove 
the  notes  to  be  counterfeit  by  an  officer  of  the  bank 
of  which  the  notes  are  counterfeited.  Martin  v. 
Commonwealth,  2  Leigh  745. 

IV.  JURISDICTION. 

Jurisdiction  of  5tate  Courts.— A  state  has  jurisdic- 
tion to  punish  an  act  made  an  offence  by  the  laws 
of  the  state,  though  the  same  act  Is  made  an  offence 
by  a  law  of  the  congress  of  the  United  Statejs.   Ac- 
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cordlofiTly  a  state  court  has  jurisdiction  to  punisli 
the  offence  of  attemplng-  to  pass  a  forsred  note 
purporting  to  be  a  note  of  one  of  the  national  banks 
of  the  United  States.  Jett  v.  Commonwealth,  18 
Gratt.  088. 

JurUdiction— Indictment— Counts.— A  person  exam- 
ined in  a  county  court  on  a  charge  of  foraino  an  order, 
and  committed  by  that  court  for  trial  in  circuit 
superior  court  for  the  forgery  only,  cannot  be  tried 
there  for  utUrino  andpublishino  the  order :  therefore , 
if  the  indictment  against  the  prisoner  contains 
counts  for  the  foroerv*  and  counts  for  uttering  and 
publishing,  the  circuit  superior  court  ousrht  to  quash 
these  latter  counts.  The  rule  of  practice  in  criminal 
cases,  that  if  an  indictment  contain  several  counts* 
some  ffood  and  others  faulty,  and  a  general  verdict 
of  iTuilty  be  found,  the  bad  counts  will  not  affect 
the  validity  of  the ffood,  and  judflrmen twill  be  given 
on  those  which  are  ffood,— is  not  applicable  to  cases 
of  penitentiary  crimes  in  Virginia,  where  the  jury 
is  to  ascertain  the  term  of  imprisonment,  since  the 
evidence  on  the  bad  counts  may  asrirravate  the 
punishment  Imposed  by  the  verdict  Mowbray  v. 
The  Commonwealth,  11  Lelffh  648. 

Venue— Evidence— Inferences  of  Jury.— If  on  the  trial 
of  a  prisoner  in  a  certain  county  for  the  forsrery  of 
a  certain  wrltlnsr  alleged  to  have  been  committed 
in  that  county,  it  be  proved  that  the  said  writing 
was  found  in  the  possession  of  the  prisoner  in  the 
said  county  where  he  had  uttered  or  attempted  to 
utter  the  same  as  true,  and  there  be  no  evidence  to 
show  that  the  forgery  of  said  writing  was  committed 
in  any  other  county,  the  jury  from  these  facts  may 
infer  that  the  forgeryof  said  writing  was  committed 
in  that  county.    State  v.  Polndexter,  88  W.  Va.  805. 

V.  INDICTMENT  AND  PROCEDURE. 

Prellminnry.Proceedings— Examination— Sufficiency. 

—  A  prisoner  is  committed  for  examination,  is 
examined,  and  remanded  by  the  examining  court 
for  trial,  for  felony  In  forging  and  uttering  a  prom- 
issory note  purporting  to  be  drawn  by  A.  D.  (no 
intention  to  defraud  A.  D.  or  any  other  person  being 
charged).  Held,  the  examination  Is  sufficient,  and 
well  warrants  an  Indictment  for  forging  and  utter- 
ing the  note  tvith  inttntion  to  defraud  A.  B.  Bogart  v. 
Commonwealth,  10  Leigh  003. 

indictment— Where  Prisoner  Remamled  to  Superior 
Court.— If  an  examining  court  remand  to  the  supe- 
rior court  for  trial,  a  prisoner  charged  with  forgery, 
the  prisoner  may  be  indicted  in  the  superior  court, 
not  only  for  the  forgery,  but  also  for  procuring  the 
instrument  to  be  forged,  and  for  acting  and  assisting 
in  the  forgery.  Huffman  v.  The  Commonwealth,  6 
Rand.  685. 

Indictment— What  It  Should  Set  Out.- An  indictment 
for  uttering,  and  attempting  to  employ  as  true,  a 
forged  writing,  need  not  set  out  the  whole  writing, 
but  it  is  sufficient  to  give  its  purport  and  effect 
State  V.  Henderson,  20  W.  Va.  147, 1  S.  E.  Rep.  225.    ' 

Indictment— Sufficiency  of  Allegations.— The  form  of 
indictment  for  forgery  and  uttering  forged  instru- 
ments, found  in  Mayo's  Guide  (Ed.  1860),  p.  587,  is 
good  as  to  both  counts.  Neither  in  an  indictment 
for  uttering  or  attempting  to  employ  as  true  a  forged 
Instrument  nor  one  for  forgery,  is  it  necessary  to 
name  the  person  Intended  to  be  defrauded,  as  section 
8,  c.  158,  Code  1887,  dispenses  with  that  in  both  such 
cases.  It  is  not  necessary  in  such  Indictment  to 
allege  that  the  act  was  to  the  prejudice  of  another's 
right  but  it  must  appear  from  the  description  of  the 
writing  in  the  indictment  that  it  is  such  as  might 


prejudice  his  right  State  v.  Tlngler,  32  W.  Va.  546, 
0  S.  E.  Rep.  085. 

An  indictment  which  charges  a  prisoner  with  the 
offences  of  falsely  making,  forging  and  counterfeit- 
ing; of  causing  and  procuring  to  be  falsely  made, 
forged  and  counterfeited,  and  of  willingly  acting 
and  assisting  in  the  said  false  making,  forging  and 
counterfeiting,  is  a  good  indictment  though  all  of 
these  charges  are  contained  In  a  single  count;  the 
words  of  the  statute  being  pursued,  and  there  being 
a  general  verdict  of  guilty,  judgment  ought  not  to 
be  arrested  on  the  ground  that  the  offences  are 
distinct    Rasnlck  v.  Commonwealth,  2  Va.  Cas.  356. 

Upon  an  Indictment  for  passing  a  counterfeit  note 
of  the  bank  of  Louisville,  without  alleging  that  the 
bank  is  a  chartered  bank,  or  that  there  is  no  such 
bank,  and  without  alleging  that  the  note  was  passed 
**to  the  prejudice  of  another's  right"  or  "for  the 
prisoner's  own  benefit  or  for  the  benefit  of  another." 
hdd,  the  offence  so  charged  is  a  felony  within  the 
meaning  of  the  statute,  1  Rev.  Code,  ch.  154,  S  4,  and 
the  indictment  Is  good  and  sufficient  Murry  v. 
The  Commonwealth,  5  Leigh  730. 

It  is  not  necessary  to  set  forth  in  the  count  the 
persons  whom  the  prisoner  procured  to  forge  the 
Instrument  or  with  whom  he  acted  and  assisted  In 
the  forgery.  A  general  description,  in  the  words  of 
the  statute,  is  sufficient  An  indictment  which 
charges  that  the  prisoner  caused  and  procured  a 
certain  instrument  to  be  forged,  and  willingly 
assisted  In  the  forgery,  etc..  Is  to  be  understood  as 
charging  that  he  caused  it  to  be  done  in  his  presence^ 
and  that  he  aided,  being  i>rMtfn/;  in  other  words,  as 
charging  him  as  principal  In  the  second  degree,  and 
not  as  aeeeaearv.  See  Rasnlck*s  Case.  2  Va.  Cas.  856; 
Huffman  v.  The  Commonwealth,  6  Rand.  685. 

Indictment  for  Counterfeiting— Sufficiency.— An  In- 
dictment on  the  statute  of  1884-5,  ch.  66,  charging 
that  the  prisoner  did  knowingly  have  in  his  custody, 
without  lawful  authority  or  excuse,  "one  die  or 
instrument"  for  the  purpose  of  producing  and  im- 
pressing the  stamp  and  similitude  of  the  current 
silver  coin  called  a  half  dollar  (no  further  describ- 
ing the  die  or  instrument)  is  insufficient  Common- 
wealth V.  Scott  1  Rob.  605. 

Indictment  —  PosmmIou  of  Counterfeit  Coin.  —  a 
prisoner  is  examined  for  forging  and  counterfeiting 
twenty -four  pieces  of  silver  coin,  and  is  sent  on  to 
the  circuit  court  for  further  trial.  He  cannot  be 
Indicted  for  feloniously  having  In  his  possession  ten 
or  more  pieces  of  coin,  with  Intent  to  alter  and  em- 
ploy the  same  as  true.  An  Indictment  under  the 
statute.  Code,  ch.  108,  S  6,  p.  788,  for  feloniously  hav- 
ing in  his  possession  more  than  ten  pieces  of  forged 
or  base  coin,  must  allege  that  the  prisoner  had 
them  in  his  possession  at  the  same  time;  and  the 
charge  that  on  a  certain  day  he  had  them  in 
his  possession.  Is  not  sufficient  There  are  counts 
in  an  indictment  for  forging  and  counterfeiting 
coin,  and  also  a  count  for  feloniously  having  in 
his  possession  twenty  pieces  of  forged  coin,  not  say- 
ing, "at  the  same  time. "  The  prisoner  having  moved 
the  court  to  quash  the  last  count  which  is  over- 
ruled, there  is  verdict  and  judgment  against  him, 
and  he  obtains  a  writ  of  error.  This  court  liolding 
that  the  count  Is  bad  as  an  indictment  for  a  felony, 
will  not  permit  it  to  stand  as  a  count  for  a  misde. 
meanor,  but  will  reverse  the  judgment  and  quash 
the  count    Scott  v.  Commonwealth,  14  Gratt  687. 

Indictment— Allegation  of  Time  of  Offence.— The  time 
when  the  offence  is  alleged  in  the  indictment  to  have 
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been  committed,  belnff  stated  in  fllffnres,  is  no  error. 
Cady  V.  TheCommonwealtb,  10  Qratt.  778. 

Indictment— DMCriptlon  of  Instrament.— An  Indict- 
ment cbarffes  tbe  forgery  of  an  endorsement  on  a 
negotiable  note,  wblcb  is  described  as  to  tbe  amount, 
date,  to  wbom  payable  and  wben  due;  but  tbe  indict- 
ment does  not  state  wbo  is  tbe  maker  of  tbe  note  or 
wbere  it  is  payable.  Jlsld,  it  is  a  ffood  indictment. 
Cocke  V.  Tbe  Commonwealtb,  18  Oratt  760. 

Indictment— Pallure  to  Ailego  the  Swearing  of  the 
Qrand  Jury.— In  a  bill  of  indictment  witb  tbree 
counts,  if  in  tbe  tbird  count  it  is  omitted  to  be  stated 
tbat  tbe  grand  jury  "o»  their  ocUh"  present,  (tbe 
first  two  counts  being  regular  in  tbat  respect)  tbe 
objection  is  obviated  by  tbe  fact  tbat  tbe  record 
states  tbat  tbe  grand  jury  were  sworn  in  open 
court    Huffman  y.  Tbe  Commonwealtb,  6  RantV  88& 

Indictment -Description  of  Offence.— Tbe  words  "to 
tbe  prejudice  of  anotber's  right*'  in  the  Code,  ch. 
108,  S  5.  p.  788.  in  relation  to  forgeries,  are  descrlptiye 
not  of  the  offence,  but  of  the  writings  of  which 
forgery  may  be  committed;  and  it  is  not  therefore 
necessary  tbat  they  shall  be  inserted  in  the  indict- 
ment in  describing  the  offence  charged.  The 
description  of  the  writing  in  tbe  indictment  as  the 
endorsement  of  a  person  whose  name  is  forged,  will 
not  vitiate  the  indictment  though  the  simulated 
liability  might  not  be  tbat  of  a  technical  endorser, 
but  of  a  different  character.  Powell  v.  The  Com- 
monwealth, 11  Qratt  822. 

Indictment— Vnrinnco— Endorsements   upon   Note.— 

An  indictment  for  forgery  charged  the  forgery  of  a 
negotiable  note,  and  set  it  out  in haee  verba;  without 
setting  out  the  endorsements  upon  the  back  of  it 
On  tbe  trial  when  the  note  was  offered  in  evidence, 
it  was  objected  to  on  the  ground  of  variance.  Held, 
it  was  not  necessary  to  set  out  in  the  indictment  the 
endorsements  upon  the  note,  or  any  other  matter 
written  upon  the  same  paper,  constituting  no  part 
of  the  note  itself,  and  not  entering  into  the  essen- 
tial description  of  tbat  instrument  Perkins  v.  The 
Commonwealth.  7  Qratt  061,  66  Am.  Dec.  188. 

In  setting  out  a  counterfeit  bank  note  in  haee  verba, 
in  an  indictment  for  feloniously  passing  tbe  same, 
an  indorsement  appearing  to  have  been  made  on  the 
note  after  it  was  passed,  is  properly  omitted,  and 
tbe  omission  is  therefore  no  ground  for  tbe  objec- 
tion of  variance.  Buckland  v.  Commonwealtb,  8 
Leigh  782. 

The  receipt  described  in  the  indictment  for  utter- 
ing it.  knowing  it  to  be  forged,  agrees  with  tbe 
receipt  offered  in  evidence  on  the  trial,  with  tbe 
exception  that  the  endorsement  thereon.  "Witness. 
Susan  M.  Armstrong,"  is  omitted  therefrom.  £Md, 
no  material  variance.  State  v.  Henderson,  80  W.  Va. 
147.  1  S.  E.  Rep.  286. 

Variance— Clericnl  Errors.— In  State  v.  Poindezter, 
28  W.  Va.  812,  in  an  indictment  for  forging  a  negoti- 
able note,  tbe  letters  "ar"  in  tbe  word  "bearer," 
were  blurred  or  blotted,  while  these  letters  ap- 
peared plainly  in  the  original.    Held,  this  constitutes 

no  variance. 

Variance— Abbreviations— Idem  5onans.— In  a  com- 
mitment by  a  justice,  of  a  person  for  forging  an 
order,  in  setting  out  tbe  order  be  writes  out  some 
wordH  in  full,  which  in  the  order  as  set  out  in  tbe 
indictment  are  abbreviated,  as  Thomas  for  Thos.,  28 
cents  for  88  c.  Respectfully  for  Resp't'y.  These  are 
not  such  variances  as  require  that  the  accused  should 
be  sent  back  to  a  justice  for  examination.  Burress 
V.  Commonwealtb,  27  Qratt  084. 

While  in  an  indictment  for  forgery  it  is  unneces- 


sary to  set  forth  a  copy  or  facsimile  of  the  Instru- 
ment forged,  yet  if  this  is  done,  and  there  is  a 
material  variance  between  the  copy  so  set  out  and 
the  paper  offered  in  evidence,  such  paper,  on  motion 
of  the  accused,  should  be  excluded  from  tbe  con- 
sideration of  the  jury.  When  the  alleged  fors^d 
note  is  set  out  in  haee  verba,  and  in  the  body  thereof 
are  the  words  "with  6  per  cent  int  from  date."  and 
tbe  note  offered  in  evidence  contains  no  such  words, 
this  is  a  variance,  both  in  substance  and  legal 
effect  fatal  to  the  Introduction  of  such  last-men- 
tioned note  as  evidence  in  support  of  the  allegations 
of  the  indictment  State  v.  Fleshman.  40  W.  Va. 
726,22S.  E.  Rep.aOO. 

Variance— Bvidence.— On  the  trial  of  an  indictment 
for  passing  a  counterfeit  bank  note,  the  prisoner 
moves  to  exclude  the  note  produced  from  going^  in 
evidence  to  the  jury,  on  the  ground  tbat  the  name 
of  one  of  the  firm  of  engravers,  set  out  in  the 
description  of  the  note  in  the  indictment  does  not 
appear  on  the  note  produced:  the  attorney  for  the 
commonwealth  proves,  that  when  he  drew  tbe  in- 
dictment he  had  been  able  to  make  out  tbe  name 
on  the  note,  from  his  knowledge  that  one  of  tbe  firm 
of  engravers  bore  that  name,  though  he  cannot  say 
he  would  have  been  able  to  do  so  without  the  knowl- 
edge of  that  fact;  but  that  the  word  had  since  be- 
come indistinct  he  supposes,  by  handling  the  note. 
The  court  thereupon  overrules  the  motion  to  ex- 
clude, and  permits  evidence  to  be  given  of  the  pass- 
ing of  the  note  produced.   Held,  it  was  right  for  the 
court  to  do   so.    Buckland   v.   Commonwealth.  8 
Leigh  788. 

New  Indictment— Variance— Autfciols  Acqalt— To  a 
plea  of  autrefoie  aeovU,  upon  an  indictment  for  forg- 
ery, the  attorney  for  the  commonwealth  craves 
oyer  of  the  former  record,  and  demurs  to  the  plea. 
The  record  shows  that  the  indictment  was  for  forg- 
ing an  order  for  forty-seven  dollars  and  twenty- 
five  cents,  and  that  the  order  was  for  forty -seven 
dollars  and  twenty-three  cents.  This  was  a  variance 
which  entitled  the  accused  to  acquittal  on  that 
indictment;  and  therefore  the  acquittal  on  that 
indictment  does  not  forbid  the  prosecution  of  the 
accused  on  another  indictment  for  the  same  forg- 
ery, setting  out  the  order  correctly.  Burress  v. 
Commonwealth.  27  Qratt  084.  See  especially,  mono- 
graphic note  on  "Autrefois,  Acquit  and  Convict** 
appended  to  Page  v.  Commonwealth.  26  Qratt  Ott 

Indictment— Uncertainty  of  Counts— Venire  Padasde 
Novo.— The  indictment  charges  in  one  count  the 
forgery  of  a  note,  and  in  another  count  the  forgery 
of  an  endorsement  upon  the  note.  The  jury  find 
the  prisoner  not  guilty  on  tbe  first  count;  and  then 
say,  "On  the  second  count  viz:  that  of  uttering  a 
negotiable  note  knowing  it  to  be  forged,  we  find  the 
prisoner  guilty,  and  affix  the  term  of  his  imprison- 
ment for  the  term  of  two  years."  Tbe  verdict  upon 
the  second  count  is  too  uncertain  to  authorlae  any 
judgment  upon  it:  and  a  venire  faciat  de  novo  on  that 
count  should  be  awarded.  Cocke  v.  The  Common- 
wealth, 18  Qratt  760. 

Indictment— Misjoinder  of  Counts.— The  joinder  of 
two  or  more  offences  In  one  count  is  not  permitted. 
But  if  the  whole  transaction  be  only  parte  of  one  fed 
of  endeavor,  all  the  parts  may  be  stated  together  as 
one  offence— «.  a-^  a  man  may  be  indicted  for  the 
battery  of  two  or  more  persons  in  the  same  count, 
etc.  And  so,  an  indictment  charging  in  one  connt 
the  forgery  of  a  check  and  of  the  endorsement 
thereon,  is  not  liable  to  the  objection  of  duplicity  or 
misjoinder.    Sprouse  v.  Commonwealth,  81  Va.  S7i 
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Indictment— Irregiilarltiss—Caratlve  Effect  of  Ver- 
dict.—in  an  indictment  for  the  forgery  of  bank  notes, 
instead  of  setting  ont  the  tenor  of  the  forced  notes, 
the  attorney  "for  greater  certainty  as  to  their  iden- 
tity," referred  to  them  as  *l)elnfir  annexed"  hereto, 
and  actually  did  annex  them.  The  prisoner  did  not 
move  to  quash  the  indictment,  nor  did  he  plead  in 
abatement,  but  pleaded  the  general  issue,  and  a 
verdict  was  rendered  against  him.  Although  this 
is  a  careless  and  irregular  mode  of  counting,  yet 
after  verdict  the  irregularity  is  cured  by  the  act  of 
j  eof  ails.  A  charge  that  a  forgery  of  bank  notes  was 
committed,  with  intent  to  injure  "divers  ffood  citi- 
zens of  the  commonwealth  and  others,  to  the  Jurors 
unknown,"  without  setting-  out  an  intent  to  injure 
the  president,  directors  and  company  of  those  banks, 
or  of  any  particular  person,  or  body  politic,  by  name, 
is  ffood  after  verdict.  So,  to  charge  that  the  prison- 
ers williuffly  acted  and  assisted  in  false  making  and 
forging,  without  setting  out  in  particular  any  person 
who  was  assisted :  So,  to  charge  them  with  causing 
and  procuring  the  forged  notes  to  be  passed,  with- 
out setting  out  thfipsrsons  whom  the  prisoners  caused 
or  procured  to  pass  them,  nor  to  whom:  So,  to 
charge  them  with  passing  them  to  W.  S.  with  intent 
to  defraud  the  said  W.  S.  and  others:  So,  also,  to 
charge  them  with  causing  and  procuring  them  to  be 
passed  or  exchanged.  Held,  good  after  verdict. 
The  Commonwealth  v.  Ervln  and  Lewis,  2  Va. 
Cas.  9S7. 

Indictment— Counts— Verdict— An  indictment  (de- 
scribed in  the  record  of  the  finding,  and  in  the  entry 
of  the  arraignment  as  an  indictment  for  forgery) 
contains:  1,  a  count  for  forging  and  counterfeiting  a 
note:  and  2,  a  count  for  feloniously  using  and  em- 
ploying as  true  a  counterfeit  note;  verdict  finds  the 
prisoner  guilty  of  forgery,  as  alleged  in  the  indict- 
ment Beld,  an  acquittal  must  be  entered  on  the 
second  count    Page  v.  Commonwealth,  9  Leigh  688. 

Indictment  for  Porglng^Trlal  for  Uttering— QuAshinir 
Indictment.— A  prisoner  is  committed  for  examina^ 
tion,  is  examined,  and  remanded  by  the  examining 
court  for  trial,  for  "feloniously  using  and  employing 
as  true,  for  his  own  benefit  a  certain  counterfeit 
note,  well  knowing  the  same  to  be  counterfeit" 
ffeld^  an  indictment  for  forging  the  note  is  not  war- 
ranted by  the  examination,  and  must  be  quashed. 
Page  V.  Commonwealth,  9  Leigh  088. 

VI.  BVIDBNCB. 

Evidence— Porged  Instrument.— A  forged  paper  is 
passed  by  a  prisoner  bearing  date  in  1828;  imme- 
diately after,  with  the  knowledge  of  the  holder,  the 
prisoner  alters  the  date  to  1827.  The  indictment  sets 
forth  its  tenor,  and  describes  it  as  dated  in  1827. 
The  paper  is  proper  evidence  to  go  to  the  Jury  In 
support  of  the  indictment  notwithstanding  the 
proof  that  it  bore  date  in  1828,  when  passed.  Huff- 
man V.  The  Commonwealth,  6  Rand.  085. 

Upon  the  trial  of  an  indictment  against  M.  for 
passing  counterfeit  bank  notes,  the  prisoner  appears 
clearly  to  have  been  confederated  with  one  L.  in 
passing  counterfeit  notes,  and  present  when  L. 
passed  such  notes:  the  notes  so  passed  by  L.  are 
produced  in  evidence  against  the  prisoner,  ffeld, 
they  are  proper  evidence.  Martin  v.  The  Common- 
wealth, 2  Leigh  745. 

Varlmice  from  Indictment.— The  difference  between 
"account"  as  set  out  in  the  indictment  and  "acct" 
as  written  in  a  forged  order,  is  not  a  material  vari- 
ance, which  will  exclude  the  order  as  evidence. 
Burress  v.  Commonwealth,  27  Gratt  034. 


Proof  of  Non-QenulneneM  of  Instrument.— Upon  a 

trial  for  forgery  of  a  written  instrument  the  com- 
monwealth may,  without  producing  as  a  witness  the 
party  by  whom  the  instrument  purports  to  be  signed, 
and  without  accounting  for  his  absence,  prove  by 
the  evidence  of  other  witnesses  that  the  instrument 
is  not  genuine;  such  evidence  not  being  in  its  nature 
secondary  to  that  of  the  party  whose  signature  is  in 
question.  Foulkes  v.  The  Commonwealth.  2  Rob. 
83& 

Production  of  Counterfeit  Coin— When  Excused.— In 
a  prosecution  for  passing  a  counterfeit  coin  to  a 
person  who  resides  in  another  state,  if  a  subposna  for 
such  person  as  a  witness  has  been  issued  and  re- 
turned not  found,  the  fact  of  the  passing,  and  the 
counterfeit  character  of  the  coin,  may  be  proved 
without  producing  the  coin  at  the  trial.  It  seems, 
that  in  a  prosecution  for  passing  a  counterfeit  coin, 
the  prosecutor  is  at  liberty  to  prove  the  fact  of  the 
passing,  and  the  counterfeit  character  of  the  coin, 
without  either  producing  the  coin,  or  accounting  for 
its  nonproductlon.  Kirk  v.  Commonwealth,  9  Leigh 
097. 

Evidence— Proof  of  Handwriting.— Upon  a  trial  for 
forgery,  to  prove  that  the  paper  was  forged,  a  w\u 
ness  was  introduced,  who  said  that  he  knew  H.,  the 
party  whose  signature  was  in  question,  and  who  was 
dead,  about  two  years;  was  his  tenant:  had  seen 
him  write;  thinks  he  knew  his  handwriting  tolera- 
bly well;  but  could  not  swear  to  a  particular  signa- 
ture as  his,  without  knowing  the  fact;  thought  he 
had  a  sufficient  knowledge  or  recollection  of  his 
signature  to  enable  him  to  give  an  opinion  as  to  the 
genuineness  of  his  signature,  though  he  would  not 
swear  absolutely  about  it  Says :  I  think  1 1  is  not  his 
handwriting:  but  at  the  same  time,  I  cannot  say  on 
oath  positively  it  is  not  This  is  admissible  evidence. 
Chahoon  v.  The  Commonwealth,  20  Gratt  738. 

Change  In  Handwriting.- Upon  such  trial  it  was  not 
error  to  ask  a  witness  If  the  handwriting  of  the 
person  whose  name  was  alleged  to  have  been  forged 
had  changed.  State  v.  Henderson,  20  W.  Va.  147,  l  S. 
E.  Rep.  220. 

Proof  of  Handwriting— Comparison.— Upon  a  trial 
for  uttering  a  forged  receipt  witnesses  may  testify 
as  to  the  handwriting  in  the  alleged  forged  receipt; 
and,  being  acquainted  with  the  signature  of  the 
person's  name  purporting  to  be  signed  thereto,  may 
before  the  Jury  make  the  letters  of  such  person's 
name  as  they  think  he  makes  them,  and  the  Jury 
may  compare  such  letters,  so  made,  with  the  letters 
in  the  alleged  signature.  State  v.  Henderson,  20  W. 
Va.  147,  1  S.  E.  Rep.  225. 

A  witness  who  states  that  he  is  perfectly  familiar 
with  the  handwriting  of  the  accused,  and  states  the 
circumstances  which  made  him  so  familiar  with  it, 
expresses  the  confident  opinion  from  his  knowl- 
edge of  the  accused's  handwriting,  that  he  was 
incapable  of  writing  the  order.  This  opinion  is 
incompetent  testimony,  and  properly  excluded. 
Burress  v.  Commonwealth.  27  Gratt  085. 

Submission  to  Jury  of  True  and  Porged  Signatures. 
—Upon  such  trial  the  Jury  will  not  be  permitted  to 
receive  the  proved,  but  not  admitted,  signature  of 
the  person,  when  none  had  been  alleged  to  have 
been  forged,  so  as  to  permit  them  to  compare  the 
two  signatures.  Much  less  would  it  be  proper  to 
permit  evidence  to  go  to  the  Jury  by  a  witness  that 
he  had  compared  the^jilleged  forged  signature  with 
one  admitted  to  be  genuine,  and  they  were  exactly 
alike.  State  v.  Henderson,  20  W.  Va.  147,  1  S.  E. 
Rep.  220. 
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PoMesslon  as  Presamptive  Evidence  of  Oullt— Venue. 

—Upon  trial  of  an  indictment  for  forfflnff  bank 
notes,  the  fact  If  proved,  of  the  forged  notes  men- 
tioned in  the  Indictment,  and  other  forsred  notes  of 
like  kind,  and  the  plates,  implements  and  materials, 
for  forfirinsr  such  notes,  being  found  In  the  prisoner's 
possession,  is  prima  fade  or  circumstantial,  presump- 
tive evidence,  that  the  prisoner  was  the  forsfer, 
proper  to  be  given  to  the  jury.  And  such  forged 
notes,  etc.,  being  found  in  possession  of  the  prisoner 
In  the  county  of  B,  is  like  prima  facie  evidence, 
proper  to  be  given  to  the  Jury,  of  the  fact  that  he 
committed  the  forgery  there.  Spencer  v.  Common- 
wealth, 2  Leigh  751. 

IrrelevMit  Documents.— A  genuine  order  by  the 
same  drawers  upon  the  same  party,  whi<^h  had  been 
paid  to  the  accused,  as  the  order  which  the  accused 
was  charged  with  having  forged,  is  not  competent 
evidence  for  the  accused.  Burress  v.  Common- 
wealth, 27  Gratt  936. 

Bank  Clerk's  Book  Bntries.— Upon  a  trial  for  the 
forgery  of  an  endorsement  on  a  note,  the  common- 
wealth having  proved  that  the  note  went  into  the 
prisoner's  possession,  and  notice  to  the  prisoner  to 
"produce  it,  may  prove  the  note  and  the  forgery  in 
its  absence:  and  the  note  having  been  deposited  in 
bank  for  collection,  (he  original  entries  in  the  book 
of  the  note  clerk  of  the  bank,  proved  by  the  clerk  to 
have  been  made  by  him  from  the  note,  are  compe- 
tent evidence  to  prove  that  the  note  and  endorse- 
ment thereon  were  as  described  in  the  indictment. 
Cocke  V.  The  Commonwealth,  13  Gratt.  750. 

Deed— Note— Witnesses.— A  deed  connected  with  a 
transaction  with  which  an  alleged  forged  receipt  is 
connected,  is  competent  evidence  on  a  trial  for 
uttering  such  forged  receipt.  The  note,  which  pur^* 
ports  to  have  been  paid  by  money  of  which  the 
alleged  forged  receipt  is  the  evidence  of  such  pay- 
ment, is  competent  evidence  upon  a  trial  for  utter- 
ing such  forged  receipt.  Upon  such  trial  it  is 
proper  to  ask  a  witness,  as  to  the  money  mentioned 
in  the  note,  how  it  was  applied,  and  to  admit  the 
answer,  "It  was  applied  on  the  land  mentioned  in 
the  deed."  State  v.  Henderson,  29  W.  Va.  147.  1  S. 
£.  Rep.  225. 

Records— Depositions.— Upon  the  trial  of  an  indict- 
ment for  uttering,  and  attempting  to  employ  as 
true,  a  forged  receipt  for  money,  knowing  it  to  be 
forged,  the  record  of  a  cause  in  chancery  between 
the  person  so  uttering  and  the  person  whose  name 
is  alleged  to  have  been  forged,  which  record  in- 
cludes a  deposition  to  the  genuineness  of  the 
receipt,  taken  by  the  accused,  all  tend  to  show  that 
the  accused  did  utter,  and  attempt  to  employ  as 
true,  said  receipt,  and  Is  competent  evidence. 
State  V.  Henderson,  29  W.  Va.  147, 1  S.  E.  Rep.  226. 

Pecuniary  Condition  of  Person  Whose  Note  Is  Forged. 
—In  Sands  v.  Commonwealth,  20  Gratt  800,  it  was 
held  that,  on  a  trial  for  the  forgery  of  a  note  of  a 
person  who  has  since  died,  the  commonwealth  may 
prove  that  such  person  was  prompt  In  the  payment 
of  his  debts,  and  that  he  owned  a  large  property- 
real  and  personal,— and  was  doing  a  good  business. 
See  also,  Chahoon  v.  Commonwealth,  20  Gratt.  738. 

Pecuniary  Condition  of  Accused.— Upon  such  trial  it 
is  proper  to  inquire  into  the  pecuniary  condition  of 
the  person  in  whose  favor  the  alleged  forged  receipt 
purports  to  have  been  given,  at  or  about  the  date  of 
such  receipt  State  v.  Henderson,  29  W.  Va.  147, 1  S. 
E.  Rep.  225. 

Elements  to  Be  Considered  by  Jury.— To  convict  of 
forgery,  the  jury  must  be  governed  entirely  by  the  | 


testimony  before  them,  and  they  must  not  presume 
or  assume  the  guilt  of  the  accused,  by  reason  of  his 
failure  or  neglect  to  produce  evidence  in  his  own 
behalf.  But  if  the  jury  believe  that  it  is  in  the 
power  of  the  accused  to  produce  evidence  in  elucida- 
tion of  the  subject  matter  of  the  charge  against 
him,  then  his  failure  or  neglect  to  produce  such  evi- 
dence may  be  considered  by  the  jury,  in  connection 
with  the  other  facts  proved  in  the  case.  Chahoon 
V.  The  Commonwealth,  20  Gratt  734. 

Bxaminatlon  of  Accused.— It  Is  error  to  allow  one 
accused  of  forgery,  on  trial  therefor,  to  be  Interro- 
gated as  to  other  similar  papers,  unless  it  is  first 
shown  that  such  papers  were  forged,  and  the  accused 
had  culpable  connection  therewith.  State  v.  Lowry. 
42  W.  Va.  205,  24  S.  E.  Rep.  561. 

Compulsory  Admissions.- Where  prisoner  was 
charged  with  forging  a  check  payable  to  Gibson, 
and  forging  Gibson's  name  on  It  the  mayor  asked 
him  to  write  the  name  "Gibson."  Prisoner  reluct- 
antly, but  without  threat  or  promise,  wrote  and 
misspelt  it  with  a  p  instead  of  a  b,  just  as  it  was 
misspelt  in  the  forged  writing.  This  was  not  com- 
pelling him  to  furnish  evidence  against  himself. 
Sprouse  v.  The  Commonwealth,  81  Va.  874.  See 
especially,  monographic  note  on  "Confessions**  ap- 
pended to  Schwartz  v.  Commonwealth,  27  Gratt  1025. 

Production  of  Porged  Instrument— Secondary  Evi- 
dence.—On  the  trial  of  an  indictment  for  forgery  of 
a  check  on  a  bank.  If  there  be  proof  rendering  it 
highly  probable  that  the  original  paper  has  been 
lost  or  destroyed,  though  this  was  not  done  by  the 
accused  or  by  his  procurement  secondary  evidence 
of  fhe  contents,  character  and  description,  of  the 
paper,  is  admissible  to  sustain  the  prosecution. 
Pendleton  v.  The  Commonwealth,  4  Leigh  AM.  96 
Am.  Dec.  842. 

Secondary  Evidence— Foundation  for  Its  Admission.— 
On  trial  of  indictment  for  forgery  of  a  letter  of 
credit  with  intent  to  defraud  W.  &  W.,  the  common- 
wealth proves  that  a  draft,  presented  by  the  prisoner 
to  W.  &  W.  at  the  same  time  with  the  letter  of  credit, 
had  been  filed,  together  with  an  indictment  against 
the  prisoner  for  forging  the  same,  with  the  clerk  of 
the  court  who,  on  making  search  for  the  draft 
among  the  papers  in  his  office,  has  been  unable  to 
find  it;  and  thereupon  the  commonwealth  offered 
secondary  evidence  of  the  contents  of  the  draft:  no 
notice  having  been  given  to  the  prisoner,  before  the 
jury  was  impanelled,  of  any  intention  to  offer  snch 
evidence.  Held,  the  foundation  so  laid  for  the 
admission  of  the  secondary  evidence  is  sufficient 
Foulkes  V.  The  Commonwealth,  2  Rob.  836. 

On  the  trial  of  a  person  accused  of  forgery  the 
alleged  forged  paper  must  be  produced,  or  its  non- 
production  satisfactorily  accounted  for,  by  shomrlng 
it  to  be  lost,  destroyed,  or  In  the  hands  of  the  accnsed 
or  his  friends;  and,  in  the  latter  case,  notice  to  pro- 
duce it  must  be  given  to  the  accused  or  his  counsel 
before  evidence  of  its  existence,  character,  and  con- 
tents is  admissible.  State  v.  Lowry,  42  W.  Va.  305. 
24  S.  E.  Rep.  561. 

VII.  PUNISHrtENT, 

Statutes.— The  manner  and  degree  of  punishment 
for  the  offense  of  forgery  is  fixed  by  statute  in  Vir- 
ginia and  West  Virginia.  See  Va.  Code,  1887,  $§  3738- 
8740;  W.  Va.  Code,  1889.  ch.  146. 

VIII.  ON  APPEAL. 

Habeas  Corpus.— The  prisoner  being  in  the  peniten- 
tiary, he  will  be  brought  before  the  appellate  court 
hy  writ  of  habeas  corpus,  and  committed  to  the  sheriff 
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of  the  connty  of  Henrico,  to  be  taken  back  to  tbe 
county  from  whence  he  was  sent  Jones  r.  Common- 
wealth, 20  Gratt.  848. 

Remandlnff  for  New  Trial.— On  a  trial  for  a  felony, 
for  which  the  shortest  term  of  imprisonment  Is  five 
years,  the  Jury  find  the  prisoner  arnilty,  and  fix  the 
term  of  his  imprisonment  in  the  penitentiary  at 
three  years:  and  the  Judgment  is  according- to  the 
verdict  Upon  a  writ  of  error  to  the  judgment,  on 
the  application  of  the  prisoner,  the  judgment  will  be 
reversed:  but  the  prisoner  will  not  be  discharged, 
but  will  be  remanded  for  another  trial.  Jones  t. 
Commonwealth.  20  Qratt  848. 


887  *Stoneman  v.  Commonwealth.* 

June  Term,  1874,  Wytheville. 

I.  riurder— Evidence— Records.— On  the  trial  of  S  for 
themurdefof  E,  the  commonwealth  having  shown 
that  E  and  O.  the  sister  of  S.  had  been  married, 
the  prisoner  may  introduce  in  evidence  the  decree 
in  a  suit  by  O  ag-alnst  E  for  a  divorce,  either  to 
render  O  competent  as  a  witness  for  him,  or  to 
show  that  £  being  no  longer  the  husband  of  O  was 
a  mere  intruder  upon  the  prisoner's  family.  But 
the  pleadings  and  depositions  are  not  admissible 
as  evidence  for  such  a  purpose. 

a.  Same— Same— Exceptionj— On  Appeal.— An  objec- 
tion to  a  question  asked  and  to  the  witnesses 
answering  it  is  overruled,  and  an  exception  taken, 
which  does  not  state  the  answer.  The  appellate 
court  cannot  consider  it 

3.  Sane— Jnatiffiable  Honidde.— On  the  trial  of  S  for 
the  murder  of  E,  if  S  shot  E  under  a  reasonable 
apprehension,  that  his  own  life  or  that  of  some 
member  of  his  family  was  in  imminent  danger,  or 
under  a  reasonable  apprehension  that  the  de- 
ceased intended  to  bum  the  dwelling  house  of  his 
mother,  or  commit  some  other  known  felony,  and 
that  there  was  imminent  danger  of  such  design 
being  carried  into  execution,  he  is  justified  in  so 
doing,  though  such  danger  was  unreal. 

• 

4.  Same— Same.— The  bare  fear  that  a  man  intends 
to  commit  murder,  or  other  atrocious  felony, 
however  well  grounded,  unaccompanied  by  any 
overt  act  Indicative  of  any  such  Intention,  will  not 
warrant  killing  the  party  by  way  of  prevention. 
There  must  be  some  overt  act  indicative  of  immi- 
nent danger  at  the  time. 

3.  Same— Same.— There  must  be  some  act  by  the 
deceased  meaning  present  peril,  or  something  in 
the  attending  circumstances  indicative  of  a  pres- 
ent purpose  to  make  the  apprehended  attack. 
The  act  so  done,  or  circumstances  thus  existing, 
must  be  of  such  a  character  as  to  afford  a  reason- 
able ground  for  believing  there  is  a  design  to 
commit  a  felony,  or  to  do  some  serious  bodily 
harm,  and  imminent  danger  of  carrying  such 
design  into  immediate  execution.  Then  the  killing 
will  be  justifiable,  though  there  was  in  fact  no 
such  design  by  the  deceased. 

6.  Inatructiona— On  Appeal.— if  an  instruction  cor. 
rectly  expounds  the  law.  and  is  expressed  in 

888  terms  *f  amiliar  to  the  books,  and  well  under- 
stood by  the  judicial  mind,  and  especially  if 

the  jury  or  the  counsel  do  not  ask  for  an  explana- 
tion of  it  an  appellate  court  will  not  set  the  ver- 

*Por  monographic  note  on   Bills  off  Exception,  see 
end  of  case. 


diet  aside,  because  its  true  import  and  meaning 
possibly  may  not  have  been  comprehended  by  the 
jury. 

In  December  1873  Leftwich  Stoneman  was 
indicted  in  the  County  court  of  Carroll 
county  for  the  murder  of  Annuel  Edwards, 
Jr.,  and  was  sent  to  the  Circuit  court  of  the 
county  for  trial.  In  April  1874  the  trial 
came  on,  and  he  was  found  gr^ilty  by  the 
jury,  and  the  term  of  his  confinement  in 
the  penitentiary  was  fixed  at  nine  years, 
and  the  court  sentenced  him  in  accordance 
with  the  verdict. 

On  the  trial,  after  the  commonwealth  had 
closed  the  testimony  on  her  part,  and  had 
shown  that  the  deceased  and  OUie  Stone- 
man  had  been  married,  the  prisoner  offered 
in  evidence  the  record  of  a  suit  for  a  divorce 
between  the  said  OUie  and  deceased.  To 
the  introduction  of  this  record  the  attorney 
for  the  commonwealth  objected;  and  the 
court  sustained  the  objection  as  to  all  of 
said  record,  except  the  final  decree  in  the 
cause.  To  this  ruling  of  the  court  the  pris- 
oner excepted. 

OUie  Stoneman  was  then  examined  as  a 
witness  for  the  prisoner;  and  upon  her 
cross-examination,  after  stating  in  answer 
to  questions,  that  she  had  received  two  let- 
ters and  other  messages  from  the  deceased 
after  their  divorce,  and  that  she  had  not 
replied  to  them,  in  answer  to  another  ques- 
tion, she  said  she  had  received  through  Mr. 
lyundy  a  message  from  him.  The  attorney 
for  the  commonwealth  then  asked  her  to 
state  what  the  message  was  that  she  had 
so  received,  and  the  nature  of  it.  To  which 
question,  and  to  the  witnesses  answering 
the  same,  the  prisoner  objected.  But  the 
court  overruled  the  objection,  and  di- 
889  rected  the  *  witness  to  answer.  And 
the  prisoner  excepted ;  but  the  excep- 
tion does  not  state  the  answer. 

After  all  the  evidence  had  been  introduced, 
the  attorney  for  the  commonwealth  moved 
the  court  to  instruct  the  jury  as  follows: 

The  bare  fear  that  a  man  intends  to  com- 
mit murder  or  other  atrocious  felony,  how- 
ever well  grounded,  unaccompanied  by  any 
overt  act  indicative  of  any  such  intention, 
will  not  warrant  killing  the  party  by  way 
of  prevention.  There  must  be  some  overt 
act  indicative  of  imminent  danger  at  the 
time. 

This  instruction  was  objected  to  by  the 
prisoner;  and  instead  thereof  he  moved  the 
court  to  give  five.  Four  of  these  the  court 
gave.  The  fifth  which  the  court  refused  to 
give  is  as  follows: 

If  the  jury  shall  believe  from  the  evidence 
that  Leftwich  Stoneman,  the  prisoner  at 
the  bat,  has  shown  in  his  behalf  that  An- 
nuel Edwards,  the  deceased,  made  such 
threats  or  did  such  acts  as  to  cause  him 
truly  to  believe  that  he  was  in  danger,  and 
no  overt  act  was  proven  against  the  deceased 
to  carry  his  threats  into  execion  at  thd^n 
time  of  the  homicide,  and  that  the  accusee 
killed  the  deceased  under  the  opinion  that 
his  life  was  in  danger,  though  such  appre- 
hension was  unreal;  and   if  they   shall  be- 
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lieve  that  the  threats  were  communicated 
to  him  before  the  homicide,  they  must  ac- 
quit the  prisoner. 

The  attorney  for  the  commonwealth  ob- 
jected to  the  fifth  instruction  asked  for  by 
the  prisoner,  and  the  court  overruled  the 
prisoner's  objection  to  the  instruction  asked 
for  by  the  attorney  for  the  commonwealth, 
and  g-ave  the  same  to  the  jury  with  the 
following  addition : 

But  the  jury  will  judge  whether  the  con- 
duct and  acts  of  the  deceased,  at  the 
890  time  of  the  shooting,  were  *of  such  a 
character  as  to  create  in  the  mind  of 
the  prisoner  a  reasonable  fear  that  the  de- 
ceased intended  to  commit  murder  or  other 
felony,  or  to  do  the  prisoner  or  his  family 
great  bodily  harm — together  with  instruc- 
tions Nos.  1,  2,  3  and  4,  asked  by  the  ac- 
cused; stating  to  the  jury  they  would 
reconcile  the  instructions  by  understanding 
that  apprehensions  of  danger,  to  justify  a 
homicide,  ought  to  be  based  not  alone  on 
surmises,  but  there  ought  to  be  coupled 
therewith  some  act  on  the  part  of  the  party 
from  whom  danger  was  apprehended,  evi- 
dencing an  intention  to  carry  into  execution 
his  threats  or  designs. 

After  the  jury  returned  into  court  with 
their  verdict,  the  accused  moved  the  court 
for  a  new  trial,  because  the  same  was  not 
warranted  by  the  facts  proved  and  the  law 
applicable  to  the  case.  But  the  court  over- 
ruled the  motion. 

The  prisoner  then  moved  the  court  for  a 
new  trial,  because  of  misdirection  to  the 
jury  in  refusing  to  give  the  fifth  instruction 
asked  for  by  him,  and  in  giving  the  in- 
struction asked  for  by  the  attorney  for  the 
commonwealth,  with  the  addition  thereto 
made  by  the  court.  But  the  court  overruled 
the  motion. 

The  accused  then  moved  the  court  to  set 
aside  the  verdict  and  grant  him  a  new 
trial,  because  in  refusing  to  give  instruction 
No.  5,  asked  for  by  the  accused,  and  the 
giving  the  instruction  asked  for  by  the 
commonwealth,  with  the  addition  thereto, 
was  calculated  to  mislead  the  jury.  But 
the  court  overruled  the  motion. 

The  accused  then  moved  the  court  to  grant 
him  a  new  trial,  on  the  ground  that  the 
punishment  ascertained  by  the  jury  was 
excessive.  But  the  court  overruled  the  mo- 
tion. 

To  which  opinions  of  the  court  in 
891  refusing  to  give  *instruction  No.  5, 
and  in  giving  the  instruction  asked 
for  by  the  attorney  for  the  commonwealth, 
with  the  addition  thereto,  and  in  overruling 
the  motions  1,  2,  3  and  4,  of  the  accused, 
to  set  aside  the  verdict,  the  accused  ex- 
cepted. And  on  his  motion  the  facts  proved 
were  spread  upon  the  record.  The  facts  are 
sufficiently  stated  by  Judge  Staples  in  his 
opinion. 

J.  W.  Shelton  and  Tipton,  for  the  pris- 
oner. 

Walker,  for  the  commonwealth. 


[     ST  APICES,  J.,  delivered  the  opinion  of 
the  court. 

The  prisoner  was  indicted  in  the  Circuit 
court  of  Carroll  county  for  the  murder  of 
Annuel  Edwards.  At  the  April  term  1874 
he  was  tried  and  convicted  of  murder  in 
the  second  degree,  and  the  period  of  his 
confinement  in  the  penitentiary  fixed  at 
nine  years. 

During  the  progress  of  the  trial  the  pris- 
oner offered  in  evidence  the  record  of  a  suit 
for  a  divorce  between  the  deceased  and 
Ollie  Edwards,  the  former  wife  of  the  de- 
ceased, and  also  the  sister  of  the  prisoner. 
To  the  introduction  of  this  evidence  the 
commonwealth  objected;  and  the  court  sus- 
tained the  objection  as  to  all  the  recordt 
except  the  decree ;  which  was  admitted. 

The  prisoner  excepted,  and  this  is  his 
first  bill  of  exceptions.  It  is  very  clear  that 
the  decree  itself  was  competent  evidence  to 
show  that  a  divorce  had  been  granted.  For 
this  purpose  the  prisoner  was  entitled  to 
rely  upon  it  with  a  view  to  the  introduction 
of  the  said  Ollie  Stoneman  as  a  witness  for 
him.  Whether  it  was  essential  to  that  ob- 
ject, it  is  not  material  now  to  enquire. 

The  decree  might  also  have  been  impor- 
tant to  show  that  the  deceased  being-  no 
longer  the  husband  of  Ollie  Stoneman,  ^vas 

a  mere   intruder  upon    the   premises 
892      *of  the  prisoner's  ^simily;  having-  no 

pretense  of  a  right  to  go  there,  and 
might  be  justly  regarded  and  treated  as  a 
trespasser  and  an  enemy.  Indeed  the  di- 
vorce was  necessary  to  explain  the  real 
status  of  the  parties,  and  the  circumstances 
which  led  to  the  homicide.  The  decree  vras 
therefore  very  properly  admitted  by  the 
court  to  go  to  the  jury.  But  it  is  very  diffi- 
cult to  see  upon  what  ground  the  prelimi- 
nary proceedings  which  led  to  the  decree 
could  be  regarded  as  evidence  for  any  pur- 
pose. The  commonwealth  was  not  a  party 
to  that  suit  nor  privy  to  it,  and  neither  the 
recitals  in  the  bill  and  answer,  nor  the 
depositions,  were  competent  to  establish 
the  existence  of  any  fact  against  her.  It  is 
very  clear,  therefore,  that  the  court  did  not 
err  in  its  rulings  upon  this  point. 

In  the  further  progress  of  the  trial,  after 
the  prisoner  had  proved  by   his  sister  Ollie 
Stoneman,  that  the  deceased  had  made  va- 
rious threats  against   members  of  the  fam- 
ily, and  had  on  several  occasions  manifested 
a  purpose  to  bum  the  dwelling,  the  attorney 
for  the  commonwealth  asked  the  witness  if 
she    had    not   received  messages   from  the 
deceased   which   contained   no   threats*    to 
which  the  witness  replied  that  she  had.     In 
answer  to  another  question  the  witness  said 
she    had    received    a     message    from    hixn 
through  one  Mr.  Lundy.     The  attorney  for 
the  commonwealth   then   asked  her  to  state 
what  the  message  was.     To  which  question 
and    the    witness  answering  the  same,  the 
prisoner  objected;  but   the  court   overruled 
the   objection, '  and  directed  the  witness  to 
answer.     The  bill   of  exceptions,  however, 
does  not  state  whether  in  fact  the  witness 
did  answer  the   question.     It   may  be  that 
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she  was  unable  to  remember  or  repeat  the 
message.  And  if  she  remembered  and  re- 
peated it,  we  have  no  means  of  knowing 
what  it  was.  The  message  may  have 
893  related  *to  some  matter  having  no 
connection  with  the  homicide.  It  may 
have  been  so  entirely  immaterial  as  to  pro- 
duce no  impression  on  the  mind  of  the  jury. 
The  bill  of  exceptions  ought  to  have  con- 
tained the  answer  of  the  witness,  that  this 
court  may  see  whether  it  was  material,  and 
possibly  may  have  affected  the  finding  of 
the  jury.  The  omission  renders  it  impossi- 
ble for  us  to  consider  the  question  raised 
by  this  bill  of  exceptions. 

The  evidence  being  concluded,  the  com- 
monwealth's attorney  and  the  prisoner  by 
his  counsel  each  asked  for  instructions, 
which  will  now  be  considered.  The  com- 
monwealth's instruction  asserts  the  propo- 
sition, that  the  bare  fear  that  a  man  intends 
to  commit  a  murder  or  other  atrocious  fel- 
ony, however  well  grounded,  unaccompanied 
by  any  overt  act,  indicative  of  any  such 
intention,  will  not  warrant  killing  the  party 
by  way  of  prevention.  There  must  be  some 
overt  act  indicative  of  imminent  danger  at 
the  time. 

The  prisoner  objected  to  this  instruction, 
and  instead  thereof,  he  moved  the  court  to 
give  the  jury  five  other  instructions.  The 
two  first  may  be  thrown  out  of  view  as  they 
have  no  material  bearing  upon  the  point 
of  controversy  here.  The  third  and  fourth 
declare  that  if  the  jury  believe  from  the 
evidence  that  the  accused  did  the  shooting 
under  the  immediate  apprehension  that  his 
own  life  or  that  of  some  member  of  the 
family  was  in  imminent  danger,  or  under 
a  reasonable  apprehension  that  the  deceased 
intended  to  burn  the  dwelling-house  of  his 
mother,  or  commit  some  other  known  felony, 
and  that  there  was  imminent  danger  of  such 
design  being  carried  into  execution,  then 
they  must  acquit  the  accused,  although  such 
danger  was  unreal. 

These  instructions,  as  also  the  first 
894  and  second  already  *alluded  to,  to- 
gether with  the  commonwealth's  in- 
structions were  given  by  the  court,  but  the 
fifth  asked  for  by  the  prisoner  was  refused. 
The  learned  counsel  for  the  prisoner,  in 
their  petition  and  in  their  argfument  here, 
insisted  that  there  is  such  conflict  between 
the  commonwealth's  and  the  prisoner's  in- 
structions as  was  calculated  to  confuse  and 
mislead  the  jury,  and  therefore  both  could 
not  be  consistently  given.  Upon  a  caref  u 
examination  it  will  be  found  that  the  in- 
structions, so  far  from  being  in  conflict, 
are  in  entire  harmony  with  each  other. 

The  prisoner's  instructions,  as  has  been 
seen,  declare  that  the  killing  was  justifiable 
if  done  under  a  reasonable  apprehension  of 
a  felony,  although  it  should  afterwards  ap- 
pear that  no  felony  was  in  fact  intended. 
But  the  question  still  recurred,  what  is  that 
reasonable  apprehension  u^n  which  the 
party  may  act  and  safely  kill  his  adversary? 
Is  the  bare  fear  of  great  bodily  harm  suffi- 
cient? If  the  slayer,  alarmed  by  antecedent 
threats   and   menaces    of  danger,   kills  his 


adversary,  when  there  is  no  real  or  apparent 
peril  at  the  time,  may  he  be  justly  said  to 
have  acted  under  such  reasonable  apprehen- 
sion as  justifies  or  excuses  the  homicide. 
Suppose,  as  was  argued  in  this  case,  the 
prisoner  honestly  believed  that  the  deceased 
was  the  mortal  enemy  of  his  family,  that 
he  intended  to  murder  some  member  of  it, 
or  to  burn  the  dwelling,  and  that  this  belief 
was  impressed  upon  his  -  mind  both  by  the 
teaching  of  others  and  the  previous  conduct 
and  threats  of  the  deceased,  would  such  a 
belief  or  apprehension  justify  the  killing, 
although  at  the  time  there  was  no  appear- 
ance of  imminent  danger,  and  no  act  or 
demonstration  on  the  part  of  the  deceased, 
indicating  a  present  purpose  to  carry  his 
designs  into  execution. 

It  is  apparent    that   these  questions 

895  could  not  be  *solved  by  the  jury  with- 
out the  aid  of  the  court.     They  involve 

difficult  propositions  of  criminal  law,  in 
regard  to  which  the  courts  have  not  been 
always  unanimous ;  and  it  is  not  reasonable 
to  suppose  that  twelve  unprofessional 
minds,  however  intelligent,  unaided  by 
judicial  explanation,  could  satisfactorily 
determine  them. 

This  explanation  is  given,  or  sought  to 
be  given,  by  the  commonwealth's  instruc- 
tion, and  the  jury  are  there  told,  that  a  bare 
fear  that  a  man  intends  to  commit  a  felony, 
however  well  grounded,  will  not  warrant 
the  killing  the  party  by  way  of  prevention. 
There  must  be  some  overt  act  indicative  of 
imminent  danger  at  the  time.  These  con- 
siderations are  sufficient  to  show  there  is 
not  the  slightest  conflict  in  the  instructions 
as  given  by  the  court,  but  that  they  simply 
assert  mutually  dependent  parts  of  the  same 
general  proposition. 

The  learned  counsel  for  the  prisoner  have 
very  strenously  insisted  that  the  common- 
wealth's instruction  is  not  sufficiently 
explicit;  that  the  term  **overtact,"  particu- 
larly, is  an  obscure  one,  and  could  not  have 
been  fully  comprehended  by  the  jury.  It 
has  been  held  in  several  cases,  that  an  in- 
struction may  be  so  equivocal  that  to  give 
or  refuse  it  may  mislead  the  jury,  and  thus 
it  may  have  all  the  effect  of  an  erroneous 
instruction.  In  such  case  it  is  the  duty 
of  the  court  to  modify  it  so  as  to  make  it 
plain.  But  it  would  be  difficult  to  maintain 
the  proposition  that  a  verdict,  based  upon 
an  instruction,  is  to  be  set  a^side  because 
its  true  import  and  meaning  may  not  have 
been  comprehended  by  the  jury,  when  the 
instruction  correctly  expounds  the  law,  and 
is  expressed  in  terms  familiar  to  the  books 
and  well  understood  by  the  judicial  mind. 
According  to  this  view,  the  appellate  tribu- 
nal, in  reviewing  the  decisions  of  the  trying 
court,  must  have  regard  not  merely  to 
the    legal     propositions     brought    in 

896  ^question,    but    also    to   the  supposed 
capacity  of  of  the  jury  to  comprehend 

them.     It  is  impossible  to   foresee  the  mis- 
chief that  will  result   from  such  a  doctrine, 
as  the  same  test  must  be  applied  to  civil  as 
to  criminal  cases. 
In  the  case  before   us    the  jury  did    not 
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express  any  desire  for  an  explanation  of 
the  meaning  of  the  instruction.  Had  they 
required  it,  they  would  no  doubt  have  asked 
for  it.  Throughout  the  proceeding's  in  the 
court  below  it  was  at  no  time  suggested 
that  the  jury  did  not  fully  understand  the 
instruction ;  and  I  think  we  are  bound  to 
conclude  they  were  not  embarrassed  by,  any 
difficulty  of  the  kind. 

The  instruction  presupposes  a  case  of  ap- 
parent as  distingtiished  from  real  danger. 
It  affirms  that  to  render  the  killing  justifi- 
able, there  must  be  some  overt  act ;  that  is, 
some  open  manifestation  of  a  purpose  to 
make  the  attack.  This  is  upon  the  idea 
that  if  the  act  or  demonstration  is  concealed, 
it  is  impossible  to  say  there  is  an  apparent 
danger,  which  is  the  assumed  ground  of 
justification.  As  was  said  in  Evans*  Case, 
44  Miss.  R.  762,  when  we  use  the  term  ap- 
parent danger,  we  mean  such  overt  actual 
demonstration,  by  conduct  and  acts  indica- 
tive of  a  design  to  take  life  or  to  do  great 
personal  injury,  as  would  make  the  killing 
apparently  necessary  to  self-preservation. 

The  term  * 'overt  act"  is  used  by  the  most 
approved  writers  on  criminal  law  as  de- 
scriptive of  the  facts  and  circumstances 
constituting  excusable  homicide  in  self  de- 
fence upon  apparent  necessity.  Thus,  in 
Bishop  on  Criminal  Law,  2  vol.,  {  627,  it 
is  said,  although  it  is  lawful  for  one  to  de- 
prive of  life  another  meditating  his  life, 
yet  he  must  wait  till  some  overt  act  is  done 
in  pursuance  of  the  meditation.  In  other 
words,  till  the  danger  becomes  imminent. 
The  same  expression  occurs  in  Wharton 
Criminal  Law,  2  vol.,  {  1027,  and 
897  *in  East's  Crim.  Law,  272.  Indeed, 
the  entire  instruction  is  taken  almost 
literally  from  the  latter  work.  East,  how- 
ever, lays  it  down  that  to  render  the  killing 
justifiable  there  must  be  actual  danger  at 
the  time,  a  limitation  not  found  in  the 
instruction. 

This  identical  phrase  is  repeatedly  used 
in  the  same  connection  by  the  courts  of  our 
sister  states.  I  will  cite  only  a  few  of  the 
cases  which  are  most  accessible.  They  may 
be  seen  in  Horigan  and  Thompson's  Cases 
of  Self  Defence. 

In  Hinton's  case,  24  Texas  R.  454,  it  is 
declared,  the  belief  that  another  intends  to 
inflict  on  the  party  serious  bodily  harm 
must  be  founded  in  part,  upon  some  overt 
act  of  the  deceased  showing  that  he  has 
present  intention  to  inflict  the  injury. 

The  Supreme  court  of  Mississippi  in 
Dyson's  case,  26  Miss.  R.  362,  lays  down 
the  rule  as  follows :  In  order  to  justify  the 
killing  there  must  be  some  overt  act  indi- 
cating a  present  intention  to  kill  the  party 
or  to  do  him  some  great  bodily  injury. 

Theidanger  of  such  design  being  accom- 
plished must  be  imminent;  that  is  to  say, 
immediate,  pressing  and  unavoidable  at  the 
time  of  the  killing. 

Mere  fears  of  a  design  to  commit  a  felony, 
or  to  do  some  great  personal  injury  to  the 
party,  though  honestly  entertained,  unac- 
companied by  any  overt  act  indicating  a 
design  immediately   to  commit  a  felony  or 


to  do  the  injury,  will  not  justify  the  killing. 
See  also  Nesby's  case,  37  Miss.  R.  32f ; 
Evans'  case,  44  Miss.  R.  762. 

And  so  it  has  been  held  in  North  Carolina, 
in  State  v.  Scott,  4  Ired.  R.  409,  that  the 
belief  that  a  person  designs  to  kill  me  will 
not  prevent  my  killing  him  from  being 
murder  unless  he  is  making  some  attempt 
to  execute  his  design,  or  at  least  is  in 

898  an  apparent   situation  *to  do  so,  and 
thereby  induces  me  reasonably  to  think 

that  he  intends  to  do  it  immediately. 

In  Tennessee  the  Supreme  court  say:  It 
is  not  enough  that  the  defendant  honestly 
entertains  the  opinion  that  his  life  is  in 
danger,  but  he  must  believe  the  danger 
Imminent.  There  must  be  some  overt  act 
indicative  of  a  present  purpose  to  take  life. 
Williams'  case,  3  Heiskill's  R.  373. 

Previous  threats,  or  even  acts  of  hostility, 
how  violent  soever,  will  not  of  themselves 
excuse  the  slayer,  but  there  must  be  some 
words  or  overt  act  at  the  time  clearly  indi- 
cating a  present  purpose  to  do  the  injury. 
Riply  case,  2  Head's  R.  217. 

In  McLeod's  case,  1  Hill,  N.  Y.  R.  391. 
419,  Cowen,  J.,  speaking  for  the  Supreme 
court  of  New  York,  said:  "Nothing  is  better 
defined,  nor  more  familiar  in  any  system 
of  jurisprudence,  than  the  juncture  of  cir- 
cumstances which  can  alone  tolerate  the 
action  of  the  law  of  necessity.  A  force 
which  the  defendant  has  the  right  to  resist, 
must  itself  be  within  striking  distance.  It 
must  be  menacing,  and  apparently  able  to 
inflict  physical  injury,  unless  prevented  by 
the  resistance  which  he  opposes." 

These  citations  I  think  abundantly  show 
not  only  that  the  phraseology  of  the  com- 
monwealth's instruction  is  entirely  unex- 
ceptionable, but  that  it  correctly  states  the 
p*"inciples  of  law  governing  the  case.  I 
have  taken  the  trouble  to  examine  with 
some  care  the  numerous  decisions  bearing 
upon  this  perplexing  question.  The  only 
cases  I  have  been  able  to  find,  which  ap- 
parently disapprove  of  the  limitations  con- 
tained in  the  instruction,  are  Granger's 
case,  5  Yerger's  R.  459;  Phillips'  case,  2 
Duvall's  R.  328;  Carieo's  case,  8  Bush's  R. 
124;  and  Bohannon's  case,  8  Bush's  R.  411; 
the  first  named  decided  in  Tennessee, 

899  and    the  *three   latter   in    Kentucky. 
In  Granger's  case  it  was  held  that  if 

a  man,  though  in  no  danger  of  serious  bod- 
ily harm,  through  fear,  alarm  or  cowardice, 
kill  another  under  the  impression  that  great 
bodily  injury  is  about  to  be  inflicted  upon 
him,  it  is  neither  murder  nor  manslaughter, 
but  self-defence. 

The  Kentucky  cases  just  cited,  hold  that 
where  a  person  has  once  escaped  from  as- 
sassination, and  his  enemy  still  persists  in 
his  murderous  designs,  he  is  not  obliged  to 
retreat  from  or  avoid  his  enemy,  but  may 
kill  him  wherever,  in  his  lawful  way,  he 
may  find  him.  These  cases  perhaps  stand 
alone  in  opposition  to  the  whole  current  of 
English  and  American  authorities.  They 
go  far  beyond  Selfridge's  Case,  which  at 
the  time  was  regarded  as  pushing  to  its  ex- 
treme limits  the  doctrine  of  justifiable  hom- 
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icide  upon  apparent  necessity.  And  yet  it 
has  been  well  said  by  an  eminent  authority, 
the  illustration  given  by  Chief  Justice 
Parker  in  that  case  shows  that  he  limited 
the  application  of  the  principle  to  cases 
where  not  only  there  is  reasonable  ground 
to  believe  that  there  is  a  design  to  destroy 
life,  but  where  that  reasonable  belief  is 
based  not  on  surmises  or  inferences,  how- 
ever intelligent,  but  on  an  actual,  immedi- 
ate and  physical  attack  from  the  assailant. 
As  has  been  already  seen,  the  doctrine  of 
Oranger'  Case  has  been  long  since  repudi- 
ated or  explained  away  in  the  state  which 
gave  it  birth,  and  the  decisions  of  the  Ten- 
nessee courts  are  in  entire  accord  with  the 
current  of  English  and  American  authori- 
ties. I  do  not  deem  it  necessary  to  make  any 
further  citation  from  these  authorities.  All 
will  acknowledge  the  great  difficulty  of  lay- 
ing down  any  general  rule  upon  this  subject 
equally  applicable  to  all  cases.  But  the 
general  principle  to  be  deduced  from 

900  the  decisions  is,  that  *while   anteced- 
ent threats  and  acts  of  hostility  may 

be  looked  to  in  connection  with  the  present 
conduct  of  the  assailant,  as  furnishing 
reasonable  grounds  of  apprehension,  such 
threats  and  acts  are  not,  of  themselves, 
sufficient  to  justify  the  party  in  slaying  his 
adversary.  The  bare  fear,  however  hon- 
estly and  seriously  entertained,  will  not 
constitute  a  justification.  The  right  of  re- 
sorting to  force,  upon  the  principle  of 
self-defence,  does  not  arise  while  the  ap- 
prehended mischief  exists  in  machination 
merely.  There  must  be  some  act  menacing 
present  peril,  or  something  in  the  attending 
circumstances  indicative  of  a  present  pur- 
pose to  make  the  apprehended  attack.  The 
act  so  done,  or  circumstances  thus  existing, 
must  be  of  such  a  character  as  to  afford  a 
reasonable  ground  for  believing  there  is  a 
design  to  commit  a  felony,  or  to  do  some 
serious  bodily  harm,  and  imminent  danger 
of  carrying  such  design  into  immediate  ex- 
ecution. Under  these  circumstances  the 
killing  will  be  justifiable,  although  it  should 
afterwards  turn  out  that  appearances  were 
deceptive,  and  there  was  in  fact  no  design 
to  commit  a  felony  or  to  do  great  personal 
injury. 

These  principles  of  law  apply  with  equal 
force  to  the  defense  of  one's  habitation.  As 
a  man  may  repel  force  by  force  in  defense 
of  his  person  or  property  against  one  who 
manifestly  endeavors,  by  violence  or  sur- 
prise to  commit  a  known  felony  upon  either, 
and  in  these  cases  is  not  obliged  to  retreat 
but  may  pursue  hi«  adversary  until  he  has 
freed  himself  from  all  danger;  so  with  the 
habitation  as  with  the  person,  the  law  does 
not  require  there  should  be  actual  danger 
to  justify  the  killing.  But  it  does  require 
there  should  be  reasonable  ground  for  ap- 
prehending a  design  to  commit  a  felony 
upon  such  habitation;  and  further,  there 
should  be  reasonable   ground   also  for 

901  believing  *the  danger   imminent  that 
such  design  will  be  accomplished.    The 

acts  or  circumstances  constituting  a  proper 
foundation   for   a  reasonable  apprehension 


have  been  already  discussed  and  explained. 
This  branch  of  the  case  does  not  require 
further  consideration.  Besides  the  cases 
already  cited,  there  are  many  others  of 
equal  weight  and  authority,  fully  sustaining 
the  views  here  expressed.  They  may  be 
found  in  Horrigan  &  Thompson's  new  work 
on  cases  of  self  defence.  See  also  Nilber- 
ger's  case,  3  Nash.  C.  C.  R.  515. 

Another  point  made  by  the  counsel  for 
the  prisoner  is  the  failure  of  the  Circuit 
judge  to  explain  to  the  jury  what  constituted 
an  ** overt  act."  I  think,  as  will  be  here- 
after seen,  he  did  so  tell  them.  It  is  suffi- 
cient now  to  say  that  he  was  not  requested 
to  make  any  such  explanation.  If  he  had 
been  and  had  refused  or  declined  to  do  so, 
the  question  would  be  before  us  in  a  very 
different  aspect.  It  might,  with  equal  pro- 
priety, be  claimed,  that  it  is  incumbent 
upon  the  court  to  explain  what  is  meant  by 
^  ^malice  prepense"  when  informing  the 
jury  that  its  existence  is  essential  in  order 
to  a  conviction  of  murder  in  the  first  degree. 
That  the  prisoner's  counsel  fully  compre- 
hended the  meaning  of  the  phrase  in  its 
then  connection,  and  desired  no  explanation 
of  it,  is  apparent  from  the  fact  that  they 
have  also  used  the  same  expression  in  in- 
struction No.  5,  asked  for  by  him  and  re- 
fused by  the  court. 

The  prisoner's  third  bill  of  exceptions, 
which  was  taken  subsequent  to  the  verdict, 
after  setting  out  the  commonwealth's  in- 
struction, and  the  five  instructions  asked 
for  by  the  prisoner,  and  the  objections 
thereto,  states  that  the  court  sustained  the 
objection  made  to  instruction  No.  5,  and 
refused  to  give  it,  and  overrulied  the  objec- 
tion of  the  accused  to  the  instruction 
902  asked  *for  by  the  attorney  for  the 
commonwealth,  and  gave  the  same  to 
the  jury  with  the  following  addition,  to 
wit:  But  the  jury  will  judge  whether  the 
conduct  and  acts  of  the  deceased,  at  the 
time  of  the  shooting,  were  of  such  a  char- 
acter as  to  create  in  the  mind  of  the  pris- 
oner a  reasonable  fear  that  the  deceased 
intended  to  commit  murder  or  other  felony, 
or  do  the  prisoner  great  bodily  harm. 

The  learned  counsel  for  the  prisoner  in- 
sist that  this  addition  is  erroneous  in  re- 
stricting the  jury  to  a  consideration  of  the 
conduct  and  acts  of  the  deceased  at  the 
time  of  the  shooting,  and  in  excluding  his 
acts  and  declarations  of  a  previous  date,  as 
justly  affording,  in  connection  with  his 
conduct  at  the  time,  reasonable  grounds  for 
apprehending  the  committal  of  a  felony  by 
the  deceased. 

It  must  be  borne  in  mind  that  the  real 
point  of  controversy  between  the  common- 
wealth and  the  accused  was  whether  the 
prisoner,  under  an  apprehension  created  by 
antecedent  acts  and  declarations,  might 
lawfully  kill  without  some  overt  act  on  the 
part  of  the  deceased,  evincing  a  present 
purpose  of  carr3'ing  his  threats  into  execu- 
tion. The  court  held  that  such  an  act  was 
essential  to  afford  a  ground  of  reasonable 
apprehension ;  and  then,  in  explanation  of 
what  was   meant   by  the  expression  '*  overt 
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act,"  the  judge  said,  **the  jury  will  judge 
whether  the  conduct  and  acts  of  the  de- 
ceased, at  the  time  of  the  shooting,  were  of 
such  a  character  as  to  create  in  the  mind  of 
the  prisoner  a  reasonable  fear  that  the  de- 
ceased intended  to  commit  murder  or  other 
felony,  or  to  do  the  prisoner  great  bodily 
harm,"  That  the  prisoner's  counsel  did 
not  construe  the  observation  of  the  judge 
as  excluding  from  the  jury  the  antecedent 
threats  and  acts  of  the  deceased,  is  very 
apparent  from  the  fact,  that  they,  the 

903  *counsel,    made   no   objection  to  it  at 
the    time.      The    evidence    of    these 

threats  and  acts  had  been  received  without 
restriction  or  opposition.  They  were  before 
the  jury  in  the  fullest  manner,  and  they 
were  no  doubt  considered  and  discussed  in 
every  possible  aspect  and  bearing. 

It  is  to  be  observed  also  that  the  motion 
for  a  new  trial  was  not  based  upon  the 
ground  of  a  misdirection  in  this  particular, 
but  upon  the  ground  that  the  refusal  to  giVe 
instruction  No.  5,  and  the  giving  the  com- 
monwealth's instruction  with  the  addition 
thereto,  was  calculated  to  mislead  the  jury. 
How  mislead  the  jury?  By  excluding  from 
their  consideration  proper  evidence?  By 
no  means.  But,  in  the  language  of  the  pe- 
tition, because  the  instructions  were  calcu- 
lated to  induce  the  jury  to  come  to  the  con- 
clusion that  the  deceased  had  no  intention 
to  burn,  as  he  had  no  torch  in  his  hand, 
and  no  intention  to  take  life,  as  he  did  not 
point  his  gun." 

Throughout,  the  burden  of  the  complaint 
has  been,  not  that  the  jury  were  prohibited 
from  considering  previous  threats  and  acts, 
but  that  they  were  told  that  these  threats 
and  acts  were  of  themselves  not  sufficient 
to  justify  a  reasonable  apprehension,  upon 
which  the  prisoner  might  act  and  safely 
kill  his  adversary. 

This  view  becomes  well  nigh  absolutely 
conclusive  when  we  take  into  consideration 
the  verbal  explanation  made  by  the  judge 
to  the  jury,  of  the  instructions  as  given. 
He  stated  to  the  jury,  they  would  reconcile 
the  instructions  by  understanding  that  ap- 
prehensions of  danger,  to  justify  a  homi- 
cide, ought  to  be  based,  not  upon  surmises 
alone,  but  there  ought  to  be  coupled  there- 
with some  act  on  the  part  of  the  party  from 
whom  danger  was  apprehended,  evidencing 
an  intention  to  carry  into  execution  his 
threats  or  designs. 

904  *This  language  presupposes  that  the 
previous  acts   and  declarations  of  the 

deceased  were  before  the  jury,  and  were  to 
be  considered  by  them  in  connection  with 
what  occurred  at  the  time  of  the  homicide, 
with  a  view  to  determine  whether  the  pris- 
oner acted  under  a  reasonable  apprehension 
of  danger. 

The  learned  counsel  for  the  prisoner,  as  I 
understand,  concede  this;  but  they  insist 
that  as  the  instructions  were  in  writing,  the 
explanation  ought  also  to  have  been  in 
writing,  that  the  jury  might  have  both  in 
their  retirement. 

There  are  several  very  satisfactory  an- 
swers   to   this    view.     In    the  first  place,  if 


the  jury  carried  the  instructions  with  them 
into  their  retirement,  or  read  them  at  all, 
after  they  were  given — and  upon  these 
points  we  have  no  information — it  is  im- 
possible to  say  they  did  not  as  fully  and  as 
clearly  understand  the  explanation  as  the 
instructions.  It  is  couched  in  plain  and 
simple  language,  easily  understood  by  the 
most  ordinary  mind,  and  we  must  presume 
was  perfectly  intelligible  to  the  jury. 

In  the  second  place,  the  prisoner  did  not 
ask  that  the  explanation  should  be  reduced 
to  writing.  His  counsel  did  not  object  to 
it  because  it  was  not  in  writing.  They 
agreed  it  should  be  given  as  it  was  given, 
and  they  consented  for  the  jury  to  retire 
without  expressing  the  sightest  dissatisfac- 
tion. These  considerations  would  seem  to 
be  conclusive  against  the  interference  of 
this  court  for  alleged  error,  arising  under 
the  third  bill  of  exceptions. 

There  is  a  well  established  rule  of  law 
which  applies  as  well  to  the  verbal  expla- 
nation in  question  as  to  the  addition  made 
by  the  judge  to  the  instructions  of  which  so 
much  complaint  has  been  made.  If  no  ob- 
jection be  made  to   an   instruction  at 

905  the  time  it  is  *given,  and  no  exception 
taken  nor  the  point  saved,  but  objec- 
tion be  made  for  the  first  time  after  verdict, 
and  in  the  form  of -a  motion  to  set  it  aside, 
the  court  will  consider  whether,  under  all 
the  circumstances,  the  party  has  been  prej- 
udiced by  the  instruction ;  and  is  of  opinion 
that  a  just  verdict  has  been  rendered  ac- 
cording to  the  law  and  the  evidence,  will 
not  set  it  aside  on  account  of  that  objection. 
Bull's  case,  14  Gratt.  613 ;  Read's  case,  22 
Gratt.  924. 

No  exception  having  been  taken  nor  ob- 
jection made  at  the  time  to  the  addition 
made  by  the  judge  to  the  instructions,  or 
to  the  verbal  explanation  given  by  him, 
and  such  objection  having  been  made  in 
the  form  of  a  motion  for  a  new  trial  only, 
it  may  be  proper  to  consider  whether  the 
verdict  is  just  and  sustained  by  the  evi- 
dence. Upon  this  point  there  would  seem 
but  little  room  for  discussion. 

The  excuse  given  by  the  prisoner  for  the 
homicide  is  that  the  deceased  had  threat- 
ened to  kill  members  of  the  family  and  burn 
the  house;  and  the  prisoner  feared  he  was 
there  for  one  of  these  purposes.  At  the  time 
of  the  shooting  the  deceased  was  in  the 
woods  about  one  hundred  yards  from  the 
dwelling  occupied  by  the  family  of  the  pris- 
oner. The  deceased  was  easily-  seen.  So 
far  from  making  an  effort  particularly  to 
conceal  himself,  he  wa^  making  a  noise,  it 
seems,  to  attract  the  attention  of  his  former 
wife,  to  whom  it  is  very  clear  he  was  anx- 
ious to  be  reconciled.  The  hour  of  the  day 
and  all  the  surrounding  circumstances  ought 
to  have  satisfied  the  prisoner  there  was  no 
imminent  danger  of  the  commission  of  a 
felony  by  the  deceased.  The  prisoner  hav- 
ing discovered  the  position  of  the  deceased, 
walked  to  the  rear  of  the  smokehouse  and 
deliberately  shot  him  down.  Being  asked 
what  he  had  shot  at,  he  replied  he  had 

906  shot   at   the  ^deceased.     He   was  told 
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he  oug-ht  not  to  have  done  so;  he  said 
he  thoug-ht  he  was  there  to  do  some  private 
injury  to  some  of  the  family.  This  was 
all,  and  the  subject  was  dismissed,  as  if 
the  firing  had  been  at  some  wild  beast 
rather  than  a  human  bein^.  It  is  true  the 
prisoner  expressed  the  opinion  he  had  not 
hit  the  deceased;  but  still  no  effort  was 
made  to  see  whether  the  victim  might  not, 
perchance,  be  then  bleeding  and  dying  in 
the  forest. 

At  that  time  there  was  residing  upon  the 
premises,  within  the  enclosure,  two  lamilies 
consisting  then  of  three  men  and  three 
adult  females,  a  force  more  than  sufficient 
to  arrest  the  deceased,  and  place  him  in  the 
custody  of  the  officers  of  the  law.  In  1869; 
about  the  time  of  granting  the  divorce,  the 
deceased  had  been  arrested  upon  a  peace 
warrant,  at  the  instance  of  the  mother  of 
the  prisoner,  and  required  to  give  sureties 
for  his  good  behaviour  for  a  year.  This 
was  never  renewed,  and  no  effort  ever 
thereafter  made  to  renew  it.  Instead  of 
resorting  to  a  peaceful  remedy  of  this  sort, 
the  prisoner  adopts  the  dreadful  alternative 
of  taking  life.  The  excuse  for  this  is  based 
purely  upon  antecedent  acts  and  declarations 
of  the  deceased.  It  is  true  that  the  deceased 
had  made  threats  against  the  prisoner  and 
his  family,  if  the  evidence  is  to  be  believed ; 
but  it  is  clear  he  was  not  a  violent  or  dan- 
gerous man.  Nearly  five  years  had  elapsed 
since  the  divorce,  which  was  the  beginning 
of  the  hostility,  and  during  all  this  time  it 
does  not  appear  that  any  member  of  the 
family  had  been  assaulted  or  injured  by 
him.  At  the  time  of  the  shooting,  the  de- 
ceased was  sitting  quietly  in  the  bushes, 
unarmed,  unresisting:  not  only  making  no 
attack  or  demonstration  of  a  hostile  char- 
acter, but  so  situated  as  to  be  incapable  of 

making  it  had  he  desired. 
907  *It  is  a  circumstance,  worthy  of  ob- 

servation, that  all  the  threats  and  at- 
tempts to  bum  the  dwelling  are  proved  in 
every  instance  by  the  immediate  family  of 
the  prisoner,  and,  what  is  very  remarkable, 
they  were  never  communicated  to  a  human 
being  outside  of  that  family  until  after  the 
homicide.  It  is  very  certain  that  the  jury 
placed  but  little  confidence  in  the  testimony 
upon  this  point.  If  they  believed  it,  they 
were  satisfied  there  was  nothing  in  the 
conduct  of  the  deceased  on  that  occasion 
calculated  to  produce  the  slightest  appre- 
hension that  he  was  there  with  any  feloni- 
ous design,  or  that  the  danger  was  imminent 
or  threatening,  and  could  not  have  been  met 
and  provided  against  without  peril  or  diffi- 
culty. 

Kvery  impartial  mind  must  admit  that 
either  view  is  fully  justified  by  the  evidence. 
A  careful  examination  of  the  facts  certified, 
leads  irresistibly  to  the  conclusion  that  the 
killing  was  not  upon  any  necessity,  real  or 
apparent,  but  upon  a  principle  of  deliberate 
revenge.  The  youth  of  the  prisoner,  it  is 
very  probable,  only  saved  him  from  a  se- 
verer fate. 

For   these    reasons  the   judgment  of  the 
Circuit  court  must  be  affirmed. 
Judgment  affirmed. 


BILL5  OP  BXCBPTION. 

L  When  Necessary. 

A.  In  General. 

B.  Incompetent  Witness. 

C.  Pleas  Rejected. 

D.  Evidence  Excluded. 

E.  Instructions  Refused. 

II.  When  Bill  of  Exceptions  Not  Necessary, 
in.  When  Objection  Taken. 

IV.  Form  of  BllL 

V.  Signature. 

A.  Courts. 

B.  Judffes« 

C.  Mandamus. 

D.  Certificate  of  Clerk. 

E.  Airreement  of  Counsel. 

VI.  Walyer  of  Objection. 

vn.  Verdict  Contrary  to  Evidence. 

A.  In  General. 

B.  Certificate  of  Facte. 

C.  Rule  of  Decision  When  Facts  Certified. 

D.  Certificate  of  Evidence. 

E.  Rule  of  Decision  When  Evidence  Certified. 

1.  Virginia  Rule. 

a.  Old  Rule  and  Exception  Thereto. 

b.  Statutory  Chang-e  of  Rule. 

c.  Rule  by  Amended  Statute. 

d.  Demurrer  to  Evidence. 

2.  West  Vimrinia  Rule. 
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F.  Number  of  New  Trials  Allowed. 

I.  WHBN  NBCBS5ARV. 

A.  In  Oen«ral.— When  the  bill  of  exceptions  does 
not  show  that  objection  was  made  in  the  lower 
court  the  question  cannot  be  raised  in  the  appellate 
court.  Law  v.  Law,  S  Gratt.  866;  Roanoke,  etc..  Co. 
V.  Kam,  80Va.589. 

To  obtain  the  benefit  of  an  objection  in  the  appel- 
late court,  a  formal  exception  is  necessary.  And 
this  is  true  though  the  bill  of  exceptions  recites  that 
the  plaintiff  objected  to  the  ruling  in  question, 
Trumbo  v.  Street-Car  Co..  89  Va.  780,  17  S^.  Rep.  184; 
Fry  V.  Leslie,  87  Va.  975.  18  S.  E.  Rep.  671;  Ferguson 
V.  Wills,  88  Va.  186,  18  S.  E.  Rep.  882;  Magarity  v. 
Shipman.  82  Va.  806,  7  S.  E.  Rep.  881:  Roanoke,  etc.. 
Co.  V.  Kam  &  Hickson,  80  Va.  589;  Whalen  v.  Com., 
90  Va.  649, 19  S.  E.  Rep.  182;  State  v.  Harr,  88  W.  Va. 
58,  17  S.  E.  Rep.  794;  Halstead  v.  Horton,  88  W.  Va. 
727, 18  S.  E.  Rep.  968;  Clark  v.  Com.,  90  Va.  860,  18  S. 
E.  Rep.  440. 

When  on  a  trial  in  the  lower  court  verdict  is  for 
the  plaintiff  and  defendant  moves  for  and  obtains  a 
new  trial,  neither  can  in  the  appellate  court  call  in* 
question  instructions  given  at  the  first  trial:  the 
plaintiff  in  error,  because  he  secured  a  verdict:  the 
defendant  in  error,  because  he  did  not  object  or 
except  to  the  instructions.  Marshall  v.  Valley  R. 
Co.,  97  Va.  655,  84  S.  E.  Rep.  456. 

ijMie  Out  of  Chancery.— If  the  court,  before  which 
an  issue  out  of  chancery  is  tried,  is  dissatisfied  with 
the  verdict,  this  dissatisfaction  must  be  certified  on 
the  record  by  the  court:  or  if  refused,  it  should  be 
put  on  the  record*  by  a  bill  of  exceptions;  such  bill 
is  not  to  be  supplied  by  aflldavit,  especially  of  coun- 
sel in  the  cause.  Stannard  v.  Graves,  2  Call  810  [869] . 
See  monographic  note  on  "Issue  Out  of  Chancery*' 
appended  to  Lavell  v.  Gold,  25  Gratt  478. 

Affidavit— An  afildavit  filed  in  support  of  a  motion 
for  a  continuance  which  was  overruled,  is  not  a  part 
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of  tbe  record,  unless  it  be  made  so  by  a  bill  of 
exceptions.    Garland  v.  Bufffir,  I  H.  &  M.  874. 

Private  Statutes.— The  court  does  not  take  judicial 
notice  of  private  acts  of  the  lesrislature,  (and  hence 
a  bill  of  e^cceptions  is  necessary  to  make  such  act 
part  of  the  record).  L^ffrand  y.  Hampden-Sldney 
College,  5  Munf.  824;  Mayor  v.  Chapman,  4  H.  &  M. 
270;  Hairston  v.  Cole,  1  Rand.  461;  Va.  Code  1887, 
$3828. 

B.  Incompetent  Witness.— Notwithstanding  some 
expressions  in  decided  cases,  which  seem  to  concede 
that  objections  to  the  testimony  of  a  witness  on  the 
firround  of  his  incompetency  may  be  properly  made 
in  this  court  althoufirh  not  made,  or  considered,  or 
passed  upon  in  the  court  below,  we  ar^  of  opinion, 
that  such  objections,  unless  first  made  in  the  court 
below,  cannot  be  relied  on  here,  for  the  reason  that 
if  allowed,  parties  miffht  be  taken  by  surprise.  See 
opinion  of  MONCUBB  in  Fant  v.  Miller  &  Mayhew,  17 
Gratt  187.  Also,  Beverley  v.  Brooke,  2  Lelfirh  425; 
Hord  V.  Colbert.  28  Gratt.  49,  54,  56.  56;  Statham  v. 
Feraruson,  25  Gratt.  28,  88;  Simmons  v.  Simmons,  88 
Gratt  460:  Baxter  v.  Moore,  5  Leiffh  219;  Caton  v. 
Lenox,  5  Rand.  81. 

Where  the  objection  Is  to  the  competency  of  the 
witness,  and  the  objection  Is  sustained,  the  excep- 
tion need  not  show  what  the  party  expects  to  prove 
by  the  rejected  witness.  Metz  v.  Snodgrass*  9  W. 
Va.  190;  Martz  v.  Martz,  25  Gratt  861;  Fant  v.  Miller, 
17  Gratt  228:  Statham  v.  Ferguson.  25  Gratt  88. 

Incompetent  Juror.— if  a  prisoner  does  not  know 
and  could  not  by  due  dillg-ence  have  known  that 
one  of  the  jury  was  a  member  of  the  irrand  jury, 
he  may  make  that  objection  before  any  evidence  is 
introduced,  and  probably  at  any  time  before  ver- 
dict Dilworth  V.  Com.,  12  Gratt  689;  Simmons  v. 
McConnell,  86  Va.  500, 10  S.  £.  Rep.  838. 

C.  Pleas  Rejected.— A  plea  stricken  out  or  rejected 
is  no  part  of  the  record  unless  made  so  by  a  bill  of 
exceptions.  Fry  v.  Leslie,  87  Va.  274, 12  S.  E.  Rep.  671 ; 
Morrlssett  v.  Com.,  6  Gratt  678;  Trumbo  v.  Street- 
Car  Co.,  89  Va.  780,  17  S.  E.  Rep.  124;  Herrln^on  v. 
Harklns,  1  Rob.  691;  White  v.  Toncray,  9  Lelfirh  847,  5 
Gratt  180;  Lawrence  v.  Cora.,  86  Va.  579, 10  S.  E.  Rep. 
840:  Bowyer  v.  Hewitt  2  Gratt  198;  CoUey  v.  Shep- 
pard,  31  Gfett  822;  Perry  v.  Horn,  22  W.  Va.  881; 
Quesenberry  v.  Bid?.,  etc.,  Ass'n,  44  W.  Va.  612,  30 
S.  E.  Rep.  73;  Shank  v.  Ravenswood,  48  W.  Va.  242,  27 
S.  E.  Rep.  223.  But  see  W.  Va.  Code  1899,  ch.  125,  S  66< 
where  it  Is  said  that  plaintiff  may  "avail  himself  of 
the  error  committed  in  allowlnfir  such  plea  to  be 

JlUd,  without  excepting  to  the  decision  of  the  court 
thereon."  This  does  not  apply  when  the  plea  is 
rejected.  Hart  v.  B.  &  O.  R.  Co.,  6  W.  Va.  336;  Kinsr  v. 
Burdett  12  W.  Va.  694:  First  Nat  Bank  v.  Klmber- 
lands,  16  W.  Va.  5W;  Perry  v.  Horn,  22  W.  Va.  381; 
"^ank  V.  Showacre.  26  W.  Va.  49. 

Where  a  plea  has  been  rejected,  the  appellate 
court  will  take  it  to  have  been  rightly  done  unless 
defendant  has  excepted.  White  v.  Toncray.  9  Leigh 
347;  Herrington  v.  Harklns,  1  Rob.  691;  Morrissett  v. 
Com.,  6  Gratt  678;  Bowyer  v.  Hewitt  8  Gratt  198; 
Fry  V.  LesUe,  87  Va.  276,  12  S.  E.  Rep.  671;  King  v. 
Burdett.  12  W.  Va.  688;  Snodgrass  v.  Copenhaven, 
34  W.  Va.  171,  12  S.  E.  Rep.  695. 

On  rejection  of  a  plea  It  is  not  necessary  to  set  out 
the  whole  plea  offered  In  the  bill  of  exceptions  pro- 
vided the  nature  of  the  plea  sufficiently  appear.  B. 
&  O.  R.  Co.  V.  Bitner,  15  W.  Va.  465. 

West  Virflinl*  Rule.— In  West  Vlrsrinia  when  the 
order  book  expressly  states  the  defendant's  excep- 
tion to  the  ruling  of  the  court  in  rejecting  a  plea,  no 


formal  bill  of  exceptions  is  necessary.  White  v. 
Toncray,  9  Leigh  347,  disapproved  In  this  respect; 
Sweeney  v.  Baker.  13  W.  Va.  212. 

D.  Evidence  Excluded.— When  the  ground  of  com- 
plaint is  that  evidence  or  pleas  have  been  Improperly 
excluded,  the  bill  of  exceptions  must  show  affirma- 
tively the  relevancy  of  the  evidence  and  the  propri- 
ety of  the  pleas.  Otherwise  the  action  of  tbe  court 
below  will  be  presumed  to  have  been  right  Kimball 
V.  Carter,  95  Va.  77,  27  S.  E.  Rep.  823;  Lawrence  v. 
Com..  86  Va.  579,  10  S.  E.  Rep.  840:  Rowt  v.  Kile.  I 
Leigh  216;  Carpenter  v.  Utz,  4  Gratt  270;  Johnson  v. 
Jennings,  10  Gratt.  1:  Archer  v.  Archer,  8  Gratt  539; 
Harman  v.  Lynchburg,  88  Gratt  48:  Triplett  v.  Goff. 
88  Va.  788,  8  S.  E.  Rep.  525;  Driver  v.  Hartman,  06  \'a. 
518.  31  S.  E.  Rep.  899:  Valley  Mut  Life  Ass'n  v. 
Tee  wait  79  Va.  421;  Dejarnette  v.  Com.,  75  Va.  867: 
Langhome  v.  Com.,  76  Va.  1012:  HoofF  v.  Rollins.  5 
W.  Va.  540;  Belme  v.  Rosser,  26  Gratt  547;  Taylor  v. 
Boughner,  16  W.  Va.  327:  HoUeran  v.  Meisel,  91  Va 
143,  21  S.  E.  Rep.  668:  Ati.  &  D.  Ry.  Co.  v.  Reiser.  9h 
Va.  418.  28  S.  E.  Rep.  500:  Jackson  v.  Com..  96  Va.  »i5> 
36  S.  E.  Rep.  487;  N.  &  W.  R.  Co.  v.  Ampey,  98  Va.  108, 
25  S.  E.  Rep.  22& 

A  party  complaining  of  the  admission  of  Improper 
evidence  must  state  the  facts  In  his  bill  of  exceptions, 
from  which  it  will  appear  affirmatively,  to  the 
appellate  court  that  the  evidence  was  improper. 
Carlton  v.  Mays,  8  W.  Va.  246;  Johnson  v.  Jennings, 
JO  Gratt  1 ;  Taylor  v.  Boughner,  16  W.  Va.  327. 

The  relevancy  of  evidence  excluded  need  not  be 
shown  in  the  bill  of  exceptions.  If  this  relevancy 
otherwise  sufficiently  appears  upon  the  record,  tbis 
is  sufficient  McDowell  v.  Crawford.  II  Gratt.  396: 
Archer  v.  Archer.  8  Gratt  689:  Valley  Mat  Life 
Assoc.  V.  Tee  wait  79  Va.  421;  Carpenter  v.  Utz,  4 
Gratt  272:  Mitchell  v.  Baratta,  17  Gratt  44& 

Where  parol  evidence  is  excluded,  which  might  be 
proper  when  connected  with  a  record,  it  shonld 
appear  that  the  record  was  offered.  Otherwise,  the 
rejection  will  be  presumed  proper.  McDowell  v. 
Burwell,  4  Rand.  817;  Courtney  v.  Com.,  5  Rand.  006l 

B.  Instructlmu  Refused.— An  exception  to  the  action 
of  the  court  in  refusing  an  instruction  must  sbow 
the  relevancy  of  such  instruction.  Hughes  v.  Fmm. 
41  W.  Va.  446,  28  S.  E.  Rep.  604;  Fitzhugh  v.  Fltztaaffh, 
11  Gratt  800;  Valley  Ins.  Co.  v.  Teewalt  79  Va.  431: 
Powell  V.  Tarry,  77  Va.  260;  Patton  v.  Nav.  Co..  13 
W.  Va.  260;  Shepherd  v.  McQuilkin,  2  W.  Va.  90:  Wasb.. 
etc.,  Tel.  Co.  V.  Hobson,  15 Gratt  184;  Hooffv.  Rollins^. 
5  W.  Va.  540:  Campbell  v.  Hughes,  12  W.  Va.  183; 
Kinsley  v.  Monongalia  County.  81  W.  Va.  464.  7  S.  E. 
Rep.  445;  Lively  v.  Ballard,  2  W.  Va.  496. 

See  monofirraphic  note  on  ^Instructions*'  appended 
to  Womack  v.  Circle,  29  Gratt  192. 

If,  on  refusal  to  give  an  instruction,  the  bill  of 
exceptions  does  not  show  there  was  evidence  to 
support  such  instruction  the  case  will  be  presumed 
hypothetical  and  the  action  of  the  lower  court  sus- 
tained; but  if  another  instruction  is  given  in  lieu  of 
the  one  offered,  the  appellate  court  will  examine 
both  the  instruction  given  and  the  one  refused- 
Chapman  V.  Wilson,  1  Rob.  260. 

When  several  instructions  are  asked  and  refused* 
and  a  general  exception  is  taken  to  the  refusal,  if 
all  the  instructions  are  proper  and  should  have  been 
given,  the  exception  is  sufficient  Ocheltree  v.  Mc- 
Clung,  7  W.  Va.  288.  287. 

II.  WHEN  BILL  OP  EXCEPTIONS  NOT  NBCBSSARV. 

Where  the  case  is  taken  from  the  county  court  to 
the  circuit  court  on  a  writ  of  error,  a  bill  of  excep- 
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lions  to  Judflrment  of  tlie  circuit  court  is  unnecessary. 
Tlie  circuit  court,  in  sucli  case,  can  only  look  at  the 
record  of  the  county  court,  and  if  it  errs  in  its  Judgr- 
ment,  tlie  error  appearsby  the  record  without  a  bill 
of  exceptions.  Morris  v.  Deane,  M  Va.  572,  27  S.  £. 
Rep.  432. 

No  Jurisdiction.— On  appeal  from  a  decree  in  a 
chancery  suit  the  objection  that  the  lower  court 
had  no  Jurisdiction  may  be  made  for  the  first  time 
in  the  appellate  court.  But  otherwise  when  the  ob- 
jections are  based  on  mere  formal  irrefirularitles. 
Saunders  y.  Orig-ffs,  81  Va.  506b 

Caveat.— In  a  case  of  caveat  all  the  facts  agreed 
by  the  parties,  or  found  by  the  Jury,  or  if  a  jury  Is 
dispensed  with,  ascertained  by  the  court,  necessarily 
become  and  should  be  made  a  part  of  the  record  of 
the  cause.    Hamilton  v.  McNeil,  13  Oratt  380. 

Demurrer  to  Bvidence.— Where  there  is  a  demurrer 
to  the  eyldence,  the  eyidence  fflven  In  the  cause  on 
both  sides  is  stated  in  the  demurrer,  and  not  set 
forth  in  a  bill  of  exceptions.  Berkeley  y.  C.  A  O. 
Ry.  Co.,  48  W.  Va.  11,  20  S.  E.  Rep.  840;  C.  &  O.  Ry.  Ck>. 
y.  Sparrow,  06  Va.  880,  87  S.  £.  Rep.  302. 

Deposltionj.— Where,  on  a  trial  at  law,  a  deposi- 
tion is  introduced,  taken  retrularly  under  a  commis- 
sion, and  an  objection  is  made  to  some  of  the 
questions  as  leading  questions,  the  court  cannot 
suppress  the  improper  questions  and  answers,  after 
the  Jury  is  sworn;  but  the  objection  should  be  made 
to  the  court  before  the  jury  Is  sworn;  and  the  im- 
proper questions  and  answers  suppressed.  Jones  y. 
Lucas,  1  Rand.  268;  M'Candlish  y.  Edloe,  8  Gratt. 
330.  See  monoffraphic  note  on  "Depositions"  ap- 
pended to  f^eld  V.  Brown,  24  Gratt  74. 

Error  Afrparent  on  the  Record.— Error  apparent  on 
the  face  of  the  record  will  be  noticed  in  the  appel- 
late court  thouffh  no  bill  of  exceptions  has  been 
taken.  Nutt  y.  Summers,  78  Va.  164;  Murdock  v. 
Hemdon,  4  H.  &  M.  200;  Strange  v.  Strange,  76  Va. 
WO;  Cralle  v.  Cralle,  84  Va.  108, 6  S.  E.  Rep.  12;  W.  Va. 
Code  1800,  ch.  131,  $  0;  Quaker  City  Nat  Bank  y.  Show- 
acre,  26  W.  Va.  48;  Spence  v>  Robinson,  86  W.  Va. 
813, 18  S.  E.  Rep.  1004:  Hughes  v.  Frum.  41  W.  Va. 
446,  28  S.  E.  Rep.  604. 

Where  the  absence  of  a  necessary  party  appears 
by  the  record,  the  objection  therefor  may  be  made 
for  the  first  time  in  the  appellate  court  Armen- 
trout  y.  Gibbons,  25  Gratt.  871 ;  Clayton  y.  Henley, 
32  Gratt  65;  Iron  Co.  y.  Tayloe,  70  Va.  671:  Hinton 
V.  Bland,  81  Va.  608;  Burlew  v.  Quarrier.  16  W.  Va. 
106. 

III.  WHEN  OBJECTION  TAKEN. 

It  must  appear  from  the  record  that  a  point 
decided  by  the  court  has  been  saved  before  the  Jury 
retires;  though  the  exception  may  be  prepared,  and 
may  be  signed  by  the  Judge,  either  during  the  trial 
or  after  It  is  ended,  during  the  same  term.  If  this 
appear  from  the  whole  record,  it  is  sufficient, 
though  it  Is  not  expressly  stated  in  the  bill  of  ex- 
ceptions: but  if  it  does  not  so  appear  from  the 
record,  the  appellate  court  cannot  review  the  Judg- 
ment of  the  court  below  upon  the  point  W.  &  N. 
O.  TeL  Co.  V.  Hobson,  15  Gratt  122;  Fawcett  v.  Ry. 
Co.,  24  W.  Va,  755;  Powell  v.  Tarry,  77  Va.  250;  Martz 
v.  Martz,  25  Gratt  361;  Peery  v.  Peery,  26  Gratt  820, 
and  note;  Page  v.  Clopton,  80  Gratt  415.  and  note; 
Whalen  v.  Com.,  00  Va.  544, 10  S.  E.  Rep.  182;  Colgln 
V.  Henley,  6  Leigh  86;  Price  v.  Com.,  77  Va.  306;  Dan- 
ville Bank  v.  Waddill,  31  Gratt  460,  and  note:  Jones 
v.  Lucas,  1  Rand.  268;  Lamberts  v.  Cooper,  20  Gratt 
61;  Lawrence  v.  Com.,  86  Va.  673,  10  S.  E.  Rep.  840; 


Cunningham  v.  Porterfleld,  2  W.  Va.  447;  Mitchell  v. 
Com.,  75  Va.  865;  Sammons  v.  Hawvers,  25  W.  Va. 
678;  Wickes  v.  B.  &  O.  R.  Co.,  14  W.  Va.  166;  Bull  v. 
Com..  14  Gratt  630;  Bransford  v.  Kam,  87  Va.  242, 12 
S.  E.  Rep.  404;  Thornton  v.  Com.,  24  Gratt  672;  Rein- 
hard  V.  Baker,  13  W.  Va.  805;  Perry  v.  Horn,  22  W. 
Va.  381;  Hill  v.  Proctor,  10  W.  Va.  50;  State  v.  Sea- 
bright  15  W.  Va.  600;  Wustland  v.  Potterfleld,  0  W. 
Va.  438;  Liberty  Bank  v.  Campbell.  75  Va.  534;  Cole- 
man V.  Lyne,  4  Rand.  454;  Strange  v.  Strange.  76  Va. 
240;  Nickels  v.  Kane,  82  Va.  SOO:  Simmons  v.  Sim- 
mons, S3  Gratt  451,  and  tiole;  Shipman  v.  Fletcher, 
83  Va.  340,  2  S.  E.  Rep.  196;  Cralle  v.  Cralle,  84  Va.  108. 
6  S.  E.  Rep.  12;  Core  v.  Marple,  24  W.  Va.  855;  Tayloe 
V.  Smith,  10  Gratt  567;  Miller  v.  Holcombe,  0  Gratt 
665;  Dickenson  v.  Davis,  2  Leigh  [401]  434;  Tarr  v. 
Ravenscroft  12  Gratt  651;  Hill  v.  Bowyer,  18  Gratt 
380;  Valdenv.Stubblefleld.  28  Gratt  158;  Williams  v. 
Com.,  03  Va.  773,  25  S.  E.  Rep.  660;  Robinson  v.  Pluer. 
3  W.  Va.  336;  Thompson  v.  Boggs,  8  W.  Va.  63;  Gilmer 
V.  Sydenstrlcker,  42  W.  Va.  52,  24  S.  E.  Rep.  566; 
Dimmey  v.  Railroad  Co.,  27  W.  Va.  51 ;  Greenbrier, 
etc.,  V.  Ocheltree,  44  W.  Va.  626,  30  S.  E.  Rep.  78; 
Nadenbousch  v.  Sharer,  2  W.  Va.  285;  Tunis  Lumber 
Co.  V.  Dennis  Lumber  Co.,  07  Va.  682,  34  S.  E.  Rep. 
613;  Bank  v.  Preston,  07  Va.  222, 33  S.  E.  Rep.  546;  Todd 
v.  Sykes,  07  Va.  143,  33  S.  E.  Rep.  517;  Shacklett  v> 
Roller.  07  Va.  630,  84  S.  E.  Rep.  402. 

But  the  rule  as  to  notice  of  intention  to  take  an 
exception,  or  of  taking  it  at  the  time  of  the  ruling, 
does  not  apply  to  a  case  of  judgment  for  a  fine 
imposed  for  alleged  contempt  when  the  exceptant 
and  the  Judge  are  the  only  parties  concerned.  The 
decision  seems  to  be  based  on  the  fact  that  very 
little  time  had  elapsed  and  the  facts  were  still  fresh 
in  the  mind  of  the  Judge.  Page  v.  Clopton.  80  Gratt. 
415. 

Improper  Remarks  of  Couiuel.— When  counsel 
makes  improper  remarks  the  exceptions  thereto 
should  be  taken  before  the  verdict  is  rendered. 
Price  V.  Com.,  77  Va.  303;  N.  &  W.  R.  Co.  v.  Shott  02 
Va.  48,  22  S.  E.  Rep.  811. 

CommlssioDer*«  Report— There  Is  no  rule  of  law  or 
practice  which  would  forbid  or  prevent  a  court,  so 
long  as  it  retained  a  cause  under  its  consideration, 
from  receiving  and  entertainln^r  an  exception  to  a 
commissioner's  report  even  after  the  same  had 
been  confirmed,  if  it  should  be  clearly  shown  that 
the  report  if  carried  out  would  be  productive  of 
injustice  and  wrong.  Woodin^r  v.  Bradley,  76  Va. 
616;  Foster  v.  Sutton,  4  H.  &  M.  401;  Arnold  v. 
Slaughter,  36  W.  Va.  580,  15  S.  E.  Rep.  260. 

Need  Not  5top  Trial.— Whether  the  court  shall  aUow 
the  trial  to  be  stopped  to  enable  counsel  to  prepare 
a  bill  of  exceptions,  is  a  matter  within  its  discretion. 
Jones  V.  Com.,  87  Va.  60, 12  S.  E.  Rep.  226;  Nadenbousch 
V.  Sharer,  2  W.  Va.  285^ 

Exceptions  to  Answer.— When  exceptions  are  filed 
to  an  answer,  they  must  be  disposed  of,  before  any 
further  proceeding  can  take  place  in  the  cause. 
Clarke  v.  Tinsley,  4  Rand.  250;  Coleman  v.  Lyne,  4 
Rand.  454;  Burlew  v.  Quarrier,  16W.  Va.  108;  First 
Nat  Bank  v.  Parsons,  42  W.  Va.  187,  24  S.  E.  Rep.  554; 
Hartman  v.  Evans,  38  W.  Va.  660,  18  S.  E.  Rep.  810; 
W.  Va.  Code  1800,  ch.  125,  S  54. 

IV.  PORn  OP  BILL. 

If  a  party  objects  to  the  introduction  of  a  depo- 
sition as  evidence,  for  any  irregularity  In  taking  it. 
his  exception  to  the  opinion  of  the  court  over- 
ruling the  objection,  must  state  the  grounds  of 
the  ojectlon.  Barker  v.  Barker,  2  Gratt  844:  Rlch- 
I  ardson  v.  Donehoo.  16  W.   Va.   685;  Harrlman  v. 
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Brown,  8  Leiffh  eOT;  Dlllard  v.  Collins,  25  Gratt 
844;  Harman  v.  City  of  Lynchbnrjr,  88  Gratt.  43; 
Baldwin  v.  Baldwin,  76  Va.  846;  Crockett  v.  Sexton, 
29  GratL  55;  Janey  v.  Blake,  8  Leiffh  88;  Scott  v. 
Trents,  4 H.  AM.  866;  Gregory  v.  Ohio  River  R.  Co., 
87  W.  Va.  606,  16  S.  E.  Rep.  819. 

Errors  Not  nentionod  in  Bill.— Where  exceptions 
are  taken  to  specific  points,  the  appellate  court  will 
examine  no  points  but  such  as  were  presented  to 
and  decided  by  the  court  below,  thoug-h  from  the 
matters  stated  in  the  bill  of  exceptions,  there  be 
apparently  other  points  that  mig-ht  have  been 
made.    Newsum  v.  Newsum,  1  Leig-h86. 

On  a  bill  of  exceptions  to  the  opinion  of  the  court 
below  refusing  to  Arrant  a  continuance,  the  appel- 
late court  oug-ht  not  to  reverse  the  Judgment,  for  a 
irround  of  continuance  not  stated  in  such  excep- 
tions. Ross  V.  Norvell,  8Munf.  170.  See  monographic 
note  on  '"Continuances**  appended  to  Harman  v. 
Howe,  27  Gratt.  676. 

An  exception  assiffninff  as  a  reason  therefor  a 
claim  under  part  of  act  of  assembly  must  be  con- 
sidered as  waiving  any  claim  under  the  other  part 
of  said  act,  such  other  part  not  beinff  mentioned  in 
the  biU.    Gamett  v.  Sam  A  PhiUis.  5  Munf .  542. 

Several  Exception*— One  Bill.— Whether  one  excep- 
tion, or  more  than  one,  certified  in  one  and  the 
same  "biir*  is  not  material,  if  each,  where  there  is 
more  than  one,  is  therein  distinctly  set  forth  and 
not  confused  with  others  therein  contained.  Brown 
V.  Hall,  85  V2L  146, 7  S.  E.  Rep.  18S;  N.  &  W.  R.  Co.  v. 
Shott  08  Va.  84,  22  S.  E.  Rep.  811:  Snyder  v.  P.,  C.  A 
St  L.  Ry.  Co.,  11  W.  Va.  14. 

There  may  be  more  then  one  exception  embraced 
in  one  bill  but  each  exception  should  set  forth 
cl^early  and  distinctly  the  ground  of  objection 
relied  on,  so  that  there  will  be  no  confusion.  Brown 
V.  Hall,  86  V2L  146.  7  S.  E.  Rep.  188;  N.  A  W.  R.  Co.  v. 
Shott,  92  V2L  47,  22  S.  E.  Rep.  811;  Holleran  v.  Meisel, 
91  Va.  148,  21  S.  E.  Rep.  668. 

Bill  Uncertain.— Where  the  bill  of  exceptions  is 
uncertain,  so  that  the  ground  of  rejecting-  the  evi- 
dence cannot  be  determined  the  Judgment  will  be 
reversed  and  the  cause  remanded  for  a  new 
trial.  Raines  v.  Philips,  1  Leigh  488;  Barrett  v. 
Tazewell,  l  Call  [215J  187;  McVeigh  v.  Allen,  29 
Gratt.  588;  Hairston  v.  Cole,  1  Rand.  461;  Fowler  v. 
Liee,  4  Munf  .378;  Thompson  v.  Cumminff.  2  Leig-h  821 ; 
McDowell  V.  Crawford,  11  Gratt,  898;  Lynch  v. 
Thomas,  8  Lelffh  689;  Brooke  v.  Younff.  8  Rand.  106; 
Town  of  Suifolk  v.  Parker,  79  Va.  665;  Bowyer  v. 
Chesnut,  4  Leisrh  1;  Powell  v.  Tarry,  77  Va.  259: 
Seattle  v.  Tabb,  2Munf.  264. 

By  the  later  decisions,  it  is  held  that  in  such  case 
the  verdict  must  be  affirmed.  Wrig-ht  v.  Smith,  81 
Va.  777;  Roanoke,  etc.,  Co.  v.  Kam,  80  Va.603;  Daw- 
son V.  Pritchard,  5  W.  Va.  18;  Patton  v.  Nav.  Co.,  13  W. 
Va.  261:  Marlon  Machine  Works  v.  Craig-,  18  W.  Va. 
569;  Moses  v.  Old  Dom,  etc.,  Co.,82  Va.  19;  McDowell 
V.  Crawford,  11  GratL  887;  Joslyn  v.  Bank,  86  Va.  289, 
10  S.  E.  Rep.  166;  Harman  v.  City  of  Lynchbursr,  33 
Gratt.  48. 

A  bill  of  exceptions  should  be  so  framed  as  to 
make  the  error  apparent:  otherwise  the  e:i^ceptlon 
will  generally  be  unavailing-.  Harman  v.  City  of 
Lynchburff,  88  Gratt  37,  and  note;  N.  &  W.  R.  Co.  v. 
Shott  98  Va.  84,  22  S.  E.  Rep.  811. 

If  the  case  agreed  be  too  imperfectly  stated  to  sus- 
tain a  judgment  it  will  be  set  aside  and  new  pro- 
ceedings ordered.    Brewer  v.  Opie,  1  Call  [212]  184. 

Bill  Privoloiis.— A  bill  of  exceptions  obviously 
frivolous  will  not  prevent  the  court  from  taking  up 


the  case  as  a  delay  case.  Fox  v.  Govan.  4  H.  A  H. 
166. 

Reference  to  Another  Bill.— One  bill  of  exceptions 
cannot  be  used  to  supply  an  omission  of  fact  in 
another  unless  such  bill  be  referred  to  in  the  other. 
Brooke  v.  Youuff,  3  Rand.  106;  Hall  v.  Hall,  IS  W.  Va. 
2;  Spencer  V.  Pilcher,  8  Leiffh  565;  Corder  v.  Talbott 
14  W.  Va.  286;  Perkins  v.  Hawkins,  9  Gratt  619; 
Crawford  v.  Jarre tt  2  Leiffh  689;  Dishazer  v.  Malt- 
land.  12  Leisrh  544  [529] ;  Gunn  v.  Ohio  River  R.  Co..  37 
W.  Va.  421. 16  S.  E.  Rep.  628:  Richardson  v.  Donehoo. 
16  W.  Va.  687;  Craig  v.  Sebrell,  9  Gratt  181. 

Althoug-h  it  is  g-enerally  true  that  the  evidence  set 
out  in  one  bill  of  exceptions,  taken  in  the  progress 
of  a  trial,  cannot  be  looked  to  in  considering 
another,  yet  where  a  bill  of  exception  is  taken  after 
all  the  evidence  has  been  submitted  to  the  jury, 
and  the  bill  of  exception  purports  to  set  out  all  the 
evidence,  it  seems  that  evidence  set  out  in  this  bill 
of  exception  may  be  looked  to  in  considering  the 
question  raised  in  another  bill  taken  in  the  progreu 
of  the  trial.  And  this,  though  the  evidence  had  not 
been  introduced  when  the  first  bill  of  exception  was 
taken.  Perkins  v.  Hawkins,  9  Gratt  650;  Corder  t. 
Talbott  14  W.  Va.  286;  HaU  v.  HaU,  13  W.  Va.  2: 
Moore  v.  City  of  Richmond.  85  Va.  588.  8  S.  £.  Rep. 
887;  Acts  of  Assembly  1901,  p.  286;  Klinkler  v.  Wheel- 
ing, etc.,  Co.,  43  W.  Va.  219,  87  S.  E.  Rep.  287. 

Acts  of '1901,  p.  286,  provide  that  "Any  evidence  in 
the  record  may  be  considered  by  the  appellate 
courts  if  certified  In  any  bill  of  exceptions,  as 
thoug-h  certified  in  each. 

Motion  for  New  Trial.— A  foundation  must  be  laid 
for  a  bill  of  exceptions  by  a  motion  for  a  new  trial 
and  the  refusal  to  grant  such  motion  should  be 
excepted  to.  Newberry  v.  Williams.  89  Vsl  SIS.  15  S. 
E.  Rep.  865;  Guerrant  v.  Tinder,  Gilmer  41;  Austin 
V.  Jones,  Gilmer  841;  Danks  v.  Rodeheaver,  96  W. 
Va.  274;  Core  v.  Marple,  24  W.  Va.  364:  State  ▼. 
Phares,  24  W.  Va.  667-4;  Sammons  v.  Hawvers,  25  W. 
Vsl  078;  State  v.  Rollins,  81  W.  Va.  363.  6  S.  E.  Rep. 
988;  Brown  v.  Brown,  29  W.  Va.  777.  2  S.  E.  Rep.  808; 
Arthur  v.  Insrels,  84  W.  Va.  689,  12  S.  E.  Rep.  872: 
Masrarity  v.  Shipman,  88  Va.  806. 7  S.  E.  Rep.  881. 

Pollard's  Supp.  1900,  S  8885a  provides  that  "The 
failure  to  make  a  motion  for  a  new  trial  in  any  case 
in  which  an  appeal,  writ  of  error,  or  mpersedeae  lies 
to  a  higher  court  shall  not  be  deemed  a  waiver  of 
any  objection  made  during  the  trial  if  such  objec- 
tion be  properly  made  a  part  of  the  record.** 

V.  SIQNATURB. 
A.  Courts. 

County  Court.— Before  1819  the  county  court  was 
not  obliged  to  siffn  a  bill  of  exceptions  in  a  criminal 
cause.  Althoug-h  a  county  court  sisrns  bills  of  excep- 
tions in  a  criminal  cause,  the  bills  of  exception  are 
not  thereby  a  part  of  the  record.  Case  v.  Com.,  1  Va. 
Cas.  268;  Com.  v.  Hickerson,  8  Va.  Cas.  6a  See  First 
Revised  Code  1819.  ch.  183;  W.  Va.  Code  1889,  ch.  39.  S  48. 

District  Court— The  district  court  may  make  a  rule 
upon  the  justices  of  the  county  court  to  show  cause 
why  a  writ  of  mandamus  should  not  issue,  command- 
ing- th em  to  siirn  and  seal  a  bill  of  exceptions.  Porter 
V.  Harris,  4  Call  485;  Code  1887,  i  406a 

CommUsloners.— Any  candidate  voted  for  at  said 
election  has  the  riffht  by  himself  or  attorney,  to  be 
present  at  the  count  of  the  votes,  and  request  the 
commissioners  to  give  him  bills  of  exceptions  to 
their  rulinffs  against  him;  and  he  thus  becomes  a 
party  to  the  proceedings,  and  has  the  riffht  to  have 
the  rulinirs  of  such  commissioners  reviewed  on  cer- 
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tiorari.  Alderson  r.  Commissioners,  31  W.  Va.  688,  8 
S.  E.  Rep.  274. 

A  proTision  Is  made  in  W.  Va.  Code  1890,  ch.  110, 1 4 
allowing  certificate  of  evidence  and  exceptions  in 
cases  nnder  S  8  of  tbat  chapter.  Board  of  Education 
T.  Hopkins,  19  W.  Va.84:  Alderson  v.  Commissioners, 
38  W.  Va.  454,  9  S.  E.  Rep.  868;  Natural  Gas.  Co.  y. 
Healy,  83  W.  Va.  102, 10  S.  E.  Rep.  66;  Bee  t.  Seaman. 

86  W.  Va.  881.  16  S.  E.  Rep.  178;  Womer  v.  Ravens- 
wood,  37  W.  Va.  287.  16  S.  E.  Rep.  488:  Arnold  v.  Lewis 
Co.  Ct,  88  W.  Va.  142,  18  S.  E.  Rep.  476;  Grafton  v. 
Davisson,  46  W.  Va.  12,  29  S.  E.  Rep.  1028. 

B.  Jia4lse<.~A  bill  of  exceptions  without  the  sifima- 
ture  of  the  judffe  is  fatally  defective;  for  without 
his  signature  it  does  not  become  a  part  of  the  record. 
Com.  v.  Hall,  8  W.  Va.  280;  Henry  v.  Davis.  18  W.  Va. 
290:  Shanks  v.  Fenwick.  2  Munf.  478;  Adkins  v.  Ins. 
Cc  46  W.  Va.  884,  82  S.  E.  Rep.  194. 

Exceptions  to  be  of  any  avail,  must  not  only  be 
drawn  np  so  as  to  distinctly  present  the  ruling 
objected  to,  out  must  be  signed  by  the  judffe.  The 
mere  unauthorized  entry  by  the  clerk  on  the  min- 
utes or  order  book  that  the  prisoner  excepted  is  not 
sufficient.  'Clark  v.  Com.,  90  Va.  860, 18  S.  E.  Rep.  440; 
Roanoke,  etc.,  Co.  v.  Karn,  80  Va.  689;  Trumbo  v. 
Street-Car  Co.,  80  Va.  780.  17  S.  E.  Rep.  124:  Pry  v. 
Leslie.  87  Va.  980. 12  S.  E.  Rep.  671:  Whalen  v.  Com.. 
90  V a.  644.  19  S.  E.  Rep.  182.  See  monographic  note  on 
'^Issne  Out  of  Chancery"  appended  to  Lavell  v.  Gold, 
25  Gratt.  478. 

A  bill  of  exceptions  to  the  opinion  of  the  court 
(two  jud fires  beinar  present)  is  not  sufficient  unless 
siffned  by  both  Judges.  Gordon  v.  Browne,  8  H.  & 
M.  210. 

A  paper  purporting  to  be  a  bill  of  exceptions  and 
copied  into  the  record  as  such,  is  not  to  be  refirarded 
as  part  of  the  record  unless  made  so  by  some  order 
or  memorandum  of  the  trial  court  entered  on  the 
order  book.  Bank  v.  Showacre,  26  W.  Va.  58;  Win- 
ters V.  NuU,  81  W.  Va.  460.  7  S.  E.  Rep.  448;  Phelps  v. 
Smith,  16  W.  Va.  682:  Adkins  v.  Ins.  Co.,  45  W.  Va. 
384,  82  S.  E.  Rep.  104. 

When  Slffn.— In  the  absence  of  statute  a  court  has 
no  authority  to  sign  bills  of  exceptions  In  a  cause 
after  the  end  of  the  term  at  which  final  Judarment 
is  rendered.  Winston  v.  Giles,  27  Gratt.  680,  and 
notei  Va.,  etc.,  Co.  v.  Rich  Patch  Iron  Co.,  08  Va.  700, 

87  S.  E.  Rep.  280. 

If  an  exception  to  the  rulinfir  of  the  court  exclud- 
ing a  witness,  \a  taken  at  the  time,  the  bill  of  ex- 
ceptions may  be  prepared,  sisrned  and  settled 
after  verdict  and  Judgment;  but  this  must  be  done 
before  the  end  of  the  term  at  which  final  Judarment 
is  rendered.  Martz  v.  Martz,  25  Gratt.  861.  See  Acts 
1901,  p.  186.  See  W.  Va.  Code  1899,  ch.  181,  $9:  Alderson 
V.  Cunniufirham,  88  W.  Va.  607,  11  S.  E.  Rep.  76. 

In  cases  where  it  may  be  Important  to  give  time 
until  the  next  term  to  prepare  the  bill  of  excep- 
tions, the  case  should  be  kept  open,  and  the  Judg- 
ment should  not  be  entered  until  the  next  term. 
Winston  V.  Giles,  27  GratL  680:  Welty  v.  Campbell, 
87  W.  Va.  797,  17  S.  E.  Rep.  812;  Va..  etc.,  Co.  v.  Rich 
Patch  Iron  Co.,  08  Va.  700,  87  S.  E.  Rep.  280;  Hudfirlns 
V.  Simon.  04  Va.  660,  27  S.  E.  Rep.  606. 

A  bill  of  exceptions  or  certificate  of  facts  upon 
trial,  not  made  before  the  close  of  the  term  at  which 
final  Judgment  is  rendered,  nor  within  thirty  days 
after  its  close,  is  no  part  of  the  record,  and  cannot 
be  considered  in  the  appellate  court.  State  v. 
McGlumphy.  37  W.  Va.  806, 17  S.  E.  Rep.  816. 

A  bill  of  exceptions  cannot  be  properly  or  resm- 
larly  added  to  the  record  of  a  case  after  that  case 


has  been  ended  by  a  final  Judgment  rendered 
therein.  Winston  v.  Giles,  27  Gratt.  684:  Moses  v. 
Cromwell.  78  Va.  678:  Town  of  Suffolk  v.  Parker.  70 
Va.  660:  Bank  v.  Waddill,  81  GratL  477;  Jones  v. 
Com.,  87  Va.  63, 12  S.  E.  Rep.  226;  Wickes  v.  B.  &  O. 
R.  Co.,  14  W.  Va.  166.  See  Acts  of  1001.  p.  186,  amend- 
ing i  3885  of  Code  of  Va. 

Virginia  SUtnte.— Acts  of  1001.  p.  186,  amending  i 
33ffi  provide  that:  "Any  bill  of  exceptions  may  be 
tendered  the  Judge  and  signed  by  him,  either  dur- 
ing the  term  at  which  the  opinion  of  the  court  Is 
amended,  to  which  exception  is  taken,  or  in  vaca- 
tion, within  thirty  days  after  the  end  of  such  term, 
or  at  such  other  time  as  the  parties,  by  consent 
entered  of  record,  may  agree  upon."  See  also,  W. 
Va.  Code  1800.  ch.  181.  i  0. 

Where  a  Judgment  is  rendered  in  a  case,  and  the 
court  allows  thirty  days  under  the  statute  to  make 
up  and  obtain  from  the  Judge,  in  vacation,  bills  of 
exception,  such  bills  of  exception,  when  sifirned  by 
the  Judge,  must  be  certified  to  the  clerk  of  the  court, 
who  must  enter  them  upon  the  order  book  of  such 
court  before  the^F  become  a  part  of  the  record  in 
the  case.  Griffith  v.  Corrothers,  42  W.  Va.  50.  24  S. 
E.  Rep.  660. 

Writ  of  Error.— A  Judge  in  vacation  may  not 
award  a  writ  of  error  in  a  criminal  case.  Baker  v. 
Com..  2  Va.  Cas.  368. 

C.  Mandamus.— A  writ  of  mandamus  will  lie  to  com- 
pel the  Judge  to  sifirn  bills  of  exception  in  a  case,  if 
"the  truth  of  the  case  be  fairly  stated  therein." 
Page  V.  Clopton.  80  Gratt  415:  Taliaferro  v.  Frank- 
lin, 1  Gratt  382;  Shanks  ft  McRae  v.  Fenwick,  2 
Munf.  478;  Jackson  v.  Henderson,  3  Leigh  107; 
Vaughan  v.  Doe,  ex  dem.  Green,  1  Leigh  287. 

A  Judge  will  not  be  compelled  by  mandamus  to  siarn 
a  particular  bill  of  exceptions,  when  he  alleges  in 
his  answer  to  a  rule  that  the  bill  does  not  truly 
state  the  facts.  Cummings  v.  Armstrong,  84  W.  Va. 
1, 11  S.  E.  Rep.  742. 

When  a  bill  of  exceptions  is  tendered  which  does 
not  fairly  state  the  truth  of  the  case,  it  is  the  duty 
of  the  court,  with  the  aid  of  counsel,  to  settle  the 
bill,  and  when  settled  to  slam  it:  and  if  the  court 
refuses  to  do  this,  mandamus  will  lie  to  compel  it  to 
do  so.  Poteet  v.  Co.  Commissioners,  80  W.  Va.  68,  3 
S.  E.  Rep.  07:  Collins  v.  Christian,  02  Va.  781,  24  S.  E. 
Rep.  472;  Douglass  v.  Loomis,  6  W.  Va.  542. 

D.  Certificate  of  Clerk.— A  paper  which  is  not  a 
part  of  the  record  cannot  be  made  so  by  the  certifi- 
cate of  the  clerk.  Offtendinger  v.  Ford,  86  Va.  017, 
12  S.  E.  Rep.  1:  Roanoke,  etc.,  Co.  v.  Karn,  80  Va. 
580:  Magarity  v.  Shipman,  82  Va.  806,  7  S.  E.  Rep.  381 : 
White  V.  Toncray.  0  Leigh  362;  Bowyer  v.  Chesnut. 
4  Leigh  1:  Cunningham  v.  Mitchell,  4  Rand.  180; 
Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  Rep.  485. 

B.  Apieement  of  CouiimI.— A  stipulation  entered 
into  between  counsel  for  the  commonwealth  and 
the  accused  by  virtue  of  which  objections  noted 
during  the  course  of  the  trial  might  be  taken  advan- 
tage of  in  the  appellate  court  as  though  presented 
in  formal  bills  of  exceptions  is  of  no  avail.  The 
appellate  court  will  not  consent  that  the  labor 
and  responsibility  shall  be  imposed  upon  them  of 
searching  through  the  record  to  discover  the  objec- 
tion made  in  the  trial  court  Kibler  v.  Com..  04  Va. 
804,26S.  E.Rep.858:  Marion  Machine  Works  v.  Craig. 
18  W.  Va.  560. 

Counsel  cannot  by  agreement  present  issues  in 
the  appellate  court  which  were  not  tried  in  the 
lower  court  The  appellate  court  must  review 
the  case  and  affirm  or  refuse  it  as  appears  by  the 
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Marion  Machine  Works  v.  Craiff, 


record  to  be  riffht. 
18  W.  Va.  607. 

VL  WAIVBR  OP  OBJECTION. 

A  defendant,  who,  after  the  plaintiff  has  fflven  in 
his  evidence  in  chief,  and  rested  his  case,  then 
moves  the  court  to  instruct  the  jury  to  render  a 
verdict  for  defendant,  but,  the  motion  bein?  over- 
ruled, ffoes  on  with  his  case,  will  be  held  to  have 
waived  his  exception  taken  to  such  ruling  of  the 
court  Polinff  v.  Ohio  River  R,  Co.,  88  W.  Va.  046, 18 
S.  E.  Rep.  782. 

When  the  court  rules  that  certain  evidence  is 
illegal  and  promises  to  hear  a  motion  later  to 
exclude  it,  if  no  exception  is  taken  and  no  further 
attention  called  to  the  matter,  the  objection  must 
be  deemed  waived.  N.  &  W.  R,  Co.  v.  Anderson,  00 
Va.  1, 17  S.  E.  Rep.  757. 

One  defendant,  F,  flies  an  exception  to  the  com- 
missioner's report  which  is  relied  on  by  R,  another 
defendant:  but  at  the  hearing  in  the  court  below, 
this  exception  is  waived.  The  exception  havinfir 
been  waived,  R  cannot  rely  upon  it  in  the  appellate 
court    Robertson  v.  TrifiTff.  82  Oratt.  70. 

When  No  Waiver.— Where  the  plaintiff  objects  to 
the  reception  of  a  plea  and  excepts,  the  exception  is 
not  waived  by  his  subsequently  taking  issue  in  fact 
on  the  plea.  Campbell  v.  Montgomery,  1  Rob.  908; 
W.  Va.  Code  1800,  ch.  125,  i  60. 

When  exception  is  taken  to  the  admission  of  evi- 
dence, it  is  not  waived  by  a  subsequent  demurrer  to 
all  the  evidence.    Dishazer  v.  Mitland,  12  Lei^rh  524. 

An  objection  to  the  competency  of  a  party  as  a 
witness  is  written  at  the  commencement  of  the 
deposition;  the  objection  is  not  waived  by  cross- 
examination.    Neilson  v.  Bowman,  20  Oratt.  782. 

A  failure  to  except  to  the  competency  of  a  witness 
until  four  questions  have  been  propounded  to  him 
on  his  examination  in  chief  is  no  waiver  of  the  right 
to  make  such  exception.  Hord  v.  Colbert,  28  Oratt. 
40:  Warwick  v.  Warwick,  81  Oratt  77. 

VII.  VERDICT  CONTRARY  TO  BVIDBNCB. 
A.  In  Qaaeral.— On  exception  for  refusal  to  Arrant  a 
new  trial  because  the  verdict  is  contrary  to  the  evi- 
dence, the  decision  of  the  lower  court  should  be 
affirmed  unless  it  plainly  appears  that  it  is  wroner. 
Blair  V.  Wilson,  28  Oratt  175;  Pryor's  Case,  27  Oratt 
1000;  Steptoe  v.    Flood,   31  Oratt  842;  Patteson  v. 
Ford,  2  Oratt  18;  Orayson's  Case,  0  Oratt  712;  Kate's 
Case,  17   Oratt   601;   Oneale's  Case.  17  Oratt  662; 
Kemp's  Case,  18  Oratt  077;  Blosserv.  Harshbarffer, 
21  Oratt  210;  Miller  v.  Ins.  Co.,  12  W.  Va.  117;  Kuy- 
kendall  v.  Ruckman.  2  W.  Vsl  882;  Ramsburff  v.  Brb, 
low.  Va.  777;  Todd  v.  Oates,  20  W.  Va.  404;  White- 
hurst  V.  Com.,  70  V2L  660;  Ball  v.  Cox,  20  W.  Va.  407. 1 
S.  E.  Rep.  078;  Russell  v.  Com..  78  Va.  400;  Mitchell  v. 
Baratta,  17  Oratt  462;  O'Bannon  v.   Saunders,  24 
Oratt  142;  Kimball  v.  Friend,  05  Va.  144,  27  S.  E. 
Rep.  001;  Jones  v.  Rlxey,  70  Va.  060;  Lawrence  v. 
Com.,  80  Oratt  860:  Coleman  v.  Com.,  84  Va.  8.  8  S.  E. 
Rep.  878;  Oravely  v.  Com.,  80  Va.  400,  10  S.  E.  Rep. 
481;  Bristow  V.  Com.,  15  Oratt  040;  Roanoke  v.  ShuU. 
07  Va.  410,  84  S.  E.  Rep.  84:  Smith  v.  Com.,  21  Oratt 
818;  Kemp's  Case,  18  Oratt  077;  Richmond,  etc.,  R. 
Co.  V.  Snead.  10  Oratt  865;  Swisher  v.  Com.,  20  Oratt 
074:  Nicholas  v.  Com.,  01  Vsl  765,  21  S.  E.  Rep.  804; 
Priest  V.  Whitacre,  78  Va.  158. 

If  evidence  is  held  admissible  for  two  reasons  the 
judgment  will  be  affirmed  if  either  of  the  reasons 
are  sufficient    Kincanon  v.  Com.,  0  Lieigh  Oil. 

Where,  on  a  trial  by  Jury,  the  evidence  adduced 
does  not  appear  on  the  record,  all  must  be  presumed 


to  have  been  legal  and  right  F\>rd  v.  Gardner.  1 
H.  ft  J£.  72;  Wise  v.  PosUewait  8  W.  Va.  45«;  Paul  ▼. 
Paul.  2  H.  ft  M.  588;  Dawson  v.  Prltchard,  5  W.  Va. 
18;  Carlton  v.  Mays.  8  W.  Va.  245;  Ball  v.  Cox,  20  W. 
Va.  407,  1  S.  E.  Rep.  073;  Kuykendall  v.  Rnckman.  2 
W.Va.882. 

B.  Certificate  of  Pacts.— On  a  motion  for  a  new 
trial  on  the  ground  that  the  verdict  is  contrary  to 
the  evidence,  the  bill  should  state  the  facts  and  not 
the  evidence.  Hamsbarger  v.  Elinney,  18  Gratt  51 1: 
Hamsbarger  v.  Kinney.  0  Oratt  887;  Olmmi  ▼.  Cul- 
len,  20  Oratt  480;  McClung  v.  Ervin,  22  Gratt  519: 
Jackson  v.  Henderson,  8  Leigh  107;  Bennett  v.  Har^l- 
away.  0  Munf.  125;  Forkner  v.  Stuart  0  Gratt  107: 
Mays  V.  Calllson,  0  Leigh  281;  Oreen  v.  Asbby.  6 
Leigh  185;  Rohr  v.  Davis,  0  Leigh  80;  Ewlng  v.  Ewin^ . 
2  Leigh  887;  Brooks  v.  CaUoway,  12  Leigh  4S0  [4«]. 
Schwarzbach  v.  Pro  Union,  25  W.  Va.  008;  Pryor  v. 
Kuhn,  12  Oratt  015;  Dusenljerry  v.  Alford,  5  W.  Va. 
115;  Morgan  v.  Fleming,  24  W.  Va.  186;  Seibrlghi  t. 
Stote,  2  W.  V2L  601;  WusUand  v.  Potterfleld,  9  W.  Va 
488;  Keysv.  M'Fatridge,  0  Munf.  18;  Fawcett  v.  Rj. 
Co.,  24  W.  Va.  755;  Parish  v.  Reigle,  11  Gratt  706: 
Vaughan  v.  Oreen,  1  Leigh  205;  Carrington  v.  Ben- 
nett 1  Leigh  840;  Wlllard  v.  Overseers.  0  Gratt  130: 
Deems  v.  Quarrier,  8  Rand.  475. 

Certify  All  the  Pacts.— On  refusal  to  set  aside  the 
verdict  as  contrary  to  the  evidence,  if  the  facts  are 
certified  the  bill  of  exceptions  should  sho'w  that 
they  are  all  the  facts;  if  the  evidence  is  certified  it 
should  appear  that  aU  the  evidence  is  certified. 
Otherwise  the  action  of  the  lower  court  mast  be 
presumed  to  be  right  Hunter  v.  Stewart  t3  W. 
Va.  540;  McArter  v.  Origsby,  84  Vsl  150,  4  S.  E.  Rep. 
800;  Adams  v.  Hays,  80  Va.  168,  0  S.  E.  Rep.  lOiO: 
Smith  V.  Walker,  1  Call  24  [28] ;  Edgell  v.  Conaway. 
24  W.  Va.  747;  Wlllard  v.  Overseers,  0  Gratt  189. 

C.  Rale  of  Decision  When  Facts  Certified.— Where 
the/octe  certified  to  the  appellate  court  present  but 
a  naked  Question  of  law  that  court  will  not  be  in- 
fiuenced  by  the  opinion  of  the  }ury  or  inferior  court 
as  to  the  law  of  the  case,  and  will  grant  a  new  trial 
or  not  according  to  its  own  opinion  of  the  law 
arising  from  the  facts  stated.    Fisher  v.  Vanmeter, 

0  Leigh  18;  Slaughter  v.  Tutt  12  Leigh  151  [147]. 
But  in  many  cases  the  propriety  of  the  verdict 

may  rest  on  inferences  properly  drawn  by  the  jury 
from  the  facts  found  arising  out  of  Incidents  at 
the  trial  which  may  be  omitted,  or  could  not  easily 
be  committed  to  the  court's  certificate.  In  such 
cases  a  new  trial  should  not  be  granted  "unless  in  a 
case  of  plain  deviation,  and  not  in  a  doubtful  one. 
merely  because  the  court  If  of  the  jury,  would  have 
given  a  different  verdict  **  Judob  Tucksb  in  Slaugh- 
ter V.  Tutt  12  Leigh  151  [147] ;  Carrington  v.  Bennett. 

1  Leigh  840;  Hilb  v.  Peyton,  22  Oratt  500:  Brugh  v. 
Shanks,  5  Leigh  040  [606] ;  Hamsbarger  v.  Kinney.  0 
Oratt  287;  Patteson  v.  Ford,  2  Oratt  28;  Mitchell  v. 
Baratta,  17  Oratt  458;  Steptoe  v.  Flood,  81  Gratt  331: 
Mahon  v.  Johnston,  7  Leigh  817;  Richmond,  etc,  R. 
Co.  V.  Snead,  10  Oratt  854;  Calbreath  v.  Va..  etc. 
Co.,  22  Oratt  007;  Collins  v.  Lofftus,  10  Leigh  5:  Hill 
V.  Com.,  2  Oratt  504;  Blair  v.  Wilson,  28  Gratt  185: 
Ooode  V.  Love,  4  Leigh  885;  Caldwell  v.  Craig,  ti 
Oratt  180;  Blosser  v.  Harshbarger,  21  Gratt  314: 
Muse  V.  Stern,  82  Va.  80;  Grayson's  Case,  0  Oratt 
712;  Montague  v.  Allan,  78  Va.  G06. 

Though  the  bill  of  exceptions  purports  to  certify 
the  facts,  if  the  facts  are  contradictory  it  will  be 
evident  that  such  bill  really  certifies  the  evidence 
and  the  court  must  proceed  accordingly.  Pmner 
V.  Com.,  82  Va.  115;  Read  v.  Com.,  22  Gratt  884;  Scott's 
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Case,  77  Va.  844;  Carrlnffton  v.  Bennett,  1  Leifirh  MO; 
Ewing-  V.  Ewlnff,  2  Leig-h  887;  McClunff  v.  Ervln.  22 
Gratt  519. 

If  the  bill  of  exceptions  purports  to  certify  the 
evidence  bnt  it  appears  that  the  court  meant  to 
certify  the  whole  as  facts  proved,  the  bill  of  excep- 
tions is  well  taken.  Mays  v.  Callison,  6  Leiffh  89Q;  £w- 
inff  V.  Ewinff,  2  Leiffh  887;  Rohr  v.  Davis,  9  Leiffh  80; 
McClunff  V.  Ervin,  22  GratL  519. 

Refusal  to  Certify  Pacts.— The  judffe  below 
is  not  bound  to  certify  the  facts  proved  on  the 
trial  at  law,  on  refusing  to  ffrant  a  new  trial, 
where  the  case  depends  upon  the  credibility  of 
the  witnesses,  or  the  evidence  is  conflicting. 
Taliaferro  v.  Franklin,  1  Gratt  882;  Brooks  v. 
Calloway,  12  Leiffh  [400]  480:  Vauffhan  v.  Green,  1 
Leiffh  [287]  816:  Caldwell  v.  Craifir,  21  Gratt  186;  Pat- 
teson  V.  Ford,  2  Gratt.  18. 

Where  the  evidence  is  contradictory,  the  court 
may  refuse  to  state  either  the  evidence  or  the 
facts  proved.  It  is  enough  to  state  that  the  evi- 
dence was  contradictory.  Grayson  v.  Com.,  6  Gratt 
712:  Renlck  v.  Oorrell,  4  W.  Va.  627. 

The  cases  tttpra  are  overruled  by  the  later  deci- 
sions. When  the  evidence  conflicts,  the  court  may 
refuse  to  certify  the  facts  proved:  but  must  certify 
the  evidence  on  motion  of  any  suitor.  Powell  v. 
Tarry,  77  Va.  250;  DiUard  &  McCorkle  v.  Dunlop, 
83  Va.  708.  8  S.  E.  Rep.  888:  Vaiden  v.  Com.,  12  Gratt 
727;  Bull  V.  Com.,  14  Gratt  618;  Caldwell  v.  Craiff,  21 
Gratt  136;  Blosser  v.  Harshbarerer,  81  Gratt  215; 
Paffe  V.  Clopton,  30  Gratt  415. 

Where  Neither  Pacts  Nor  Evidence  Certified.— On  an 
exception  to  an  opinion  of  the  court  overrulinff  a 
motion  for  a  new  trial  on  the  g-round  that  the  ver- 
dict is  contrary  to  the  evidence,  if  the  exception 
states  neither  the  facts  proved  nor  the  evidence  in- 
troduced on  the  trial,  nor  refers  to  another  bill  of 
exceptions  in  which  aU  the  facts  or  evidence  fflven 
on  the  trial  is  shown  to  be  stated,  the  appellate 
court  cannot  review  the  Judgment  of  the  court  be- 
low. W.  &  N.  O.  Tel.  Co.  V.  Hobson,  15  Gratt  122; 
Valley  Ins.  Co.  v.  Teewalt  79  Va.  421.    , 

On  refusal  of  new  trial  the  motion  for  which  was 
on  the  ground  of  new  evidence  discovered  since 
the  verdict,  a  bill  of  exceptions  which  does  not 
state  the  facts  proved  or  the  evidence  at  the  trial 
below,  is  not  well  taken.  Callaghan  v.  Kippers,  7 
Leiffh  608. 

D.  Certificate  of  Evidence.— The  principle  which  re- 
quires that  on  motion  for  new  trial  because  of  a 
verdict  against  the  weiffht  of  the  evidence,  the  facts 
and  not  the  evidence,  should  be  certifled,  is  that 
a  party  shall  not  be  permitted  to  so  frame  a  bill 
of  exception  as  to  refer  the  credit  of  the  witnesses 
to  the  appellate  court 

Hence  the  rule  would  not  apply  when  the  evidence 
shows  that  there  was  no  conflicting  evidence  and 
that  excluding  all  the  evidence  against  the  verdict 
and  admitting"  the  truth  of  all  evidence  adduced  in 
Its  support,  the  verdict  still  appears  to  be  contrary 
to  the  evidence. 

In  such  case  the  court  would  not  decide  on  the 
credit  of  the  witnesses;  it  would  proceed  on  the  ad- 
mission of  their  credit.  E wing-  v.  Ewing-,  2  Leigh  887 ; 
Green  v.  Ashby,  6  Leig^h  135;  Goodman  v.  R.  &  D.  R. 
Co..  81  Va.  682;  McClung  v.  Ervin.  22  Gratt  519; 
Slaughter  v.  Tutt,  12  Leigh  147;  Pasley  v.  English, 
5  Gratt  148;  Muse  v.  Stem,  82  Va.  87:  Patteson  v. 
Ford,  2  Gratt  27;  Bell  v.  Snyder,  10  Gratt  853;  Wick- 
ham  V.  Lewis,  13  Gratt  431;  Pryor  v.  Kuhn,  12  Gratt 
618. 


When  No  Conflict  of  Evidence.— In  a  bill  of  excep- 
tions to  the  refusal  of  the  court  to  g-rant  a  new  trial, 
the  evidence,  and  not  the  facts  proved,  is  stated.  If 
all  the  evidence  was  introduced  by  the  exceptor,  the 
appellate  court  will  not  review  the  Judgment;  but  if 
all  the  evidence  is  introduced  by  the  party  who  re- 
covers the  Judgment  the  appellate  court  will  review 
the  Judgment  and,  if  taking  it  all  as  true,  the  ver- 
dict and  Judgment  is  erroneous,  will  reverse  it. 
Gimmi  V.  Cullen.  20  Gratt  480;  Morgan  v.  Fleming, 
24  W.  Va.  186.  The  same  reasoning  applies  here  as 
in  the  case  of  Bennett  v.  Hardaway,  6  Munf.  125. 

In  a  bill  of  exceptions  to  a  refusal  of  a  court  to 
grant  a  new  trial,  nil  the  evidence  adduced  for  the 
plaintiff  for  whom  the  verdict  was  rendered,  is  set 
out  the  party  excepting  having  offered  no  evidence, 
and  there  being  no  conflict  in  the  evidence,  nor  any 
doubt  of  the  credit  of  the  witnesses.  Held,  this  bill 
of  exceptions  is  well  taken,  though  it  does  not  pur- 
port to  state  the  facts  proved  at  the  trial.  Green  v. 
Ashby,  6  Leigh  185;  Goodman  v.  R.  &  D.  R.  Co.,  81  Va. 
588. 

Need  Not  State  the  Evidence  Verbatim.— On  motion 
for  a  new  trial  on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence,  the  evidence  need  not  be 
stated  verbatim  but  it  is  sufficient  to  show  the  mate- 
rial facts  proved  and  the  evidence  adduced  from 
the  Judge*s  notes,  aided  by  those  of  counsel  on  both 
sides.    Com.  v.  Jones,  1  Leigh  S98. 

Need  Not  Re-Examine  the  Witnesses.- When  a  mo- 
tion is  made  for  a  new  trial,  in  a  capital  case,  on  the 
ground  that  the  verdict  is  not  warranted  by  the  evi- 
dence, the  court  is  not  bound  to  re-examine  the  wit- 
nesses and  state  the  evidence  verbatim,  but  may 
state  the  material  facts  proved  and  evidence  adduced 
at  the  trial  from  the  Judge's  own  notes,  aided  by 
those  of  the  counsel  on  both  sides.  Com.  v.  Jones,  1 
Leigh  596. 

E.  Rale  of  DecUion  When  Evidence  Certified. 

I.  Virginia  Rule. 

a.  Old  Rule  and  Exception  Thereto.— Where  the  evi- 
dence is  certifled  the  old  rule  was  that  the  appellate 
court  would  not  reverse  the  decision  of  the  lower 
court  unless,  on  rejecting  all  the  parol  evidence  of 
the  party  excepting,  and  giving  full  faith  to  the  evi- 
dence of  the  adverse  party,  the  Judgment  should 
still  appear  to  be  wrong.  Payne  v.  Grant  81  Va.  164; 
Scott  V.  Shelor,  28  Gratt  900;  Noyes  v.  Humphreys, 
11  Gratt  661 ;  Scott  v.  Com.,  77  Va.  844;  Muse  v.  Stem, 
82  Va.  33;  N.  &  W.  R.  Co.  v.  Ferguson,  79  Va.  244; 
Nicholas  V.  Kershner,  30  W.  Va.  @1;  Old  Dom.,  etc., 
Co.  V.  Burckhardt  31  Gratt  664;  Nease  v.  Capehart, 
15  W.  Va.  304;  Henry  v.  Davis,  7  W.  Va.  715;  Pasley 
V.  English,  5  Gratt  141;  Dower  v.  Church,  21  W.  Va. 
63;  Carrlngton  v.  Goddln,  13  Gratt  587;  Newlin  v. 
Beard, 6  W.  Va.  Ill;  Brumbaugh  v.  Wissler,  26 Gratt 
463;  Danville  Bank  v.  Waddill,  31  Gratt  469;  State  v. 
Zeigler,  40  W.  Va.  693,  21  S.  E.  Rep.  768;  Lamberts  v. 
Cooper,  29  Gratt  61;  Coffman  v.  Hedrick,  32  W.  Va. 
131,  9  S.  E.  Rep.  69;  Daingerfleld  v.  Thompson,  33 
Gratt  136:  Grayson  v.  Com.,  6  Gratt  712:  Farley  v. 
Tillar,  81  Va.  275;  Taylor  v.  Com.,  77  Va.  692;  Roanoke 
Nat  Bank  v.  Hambrick,  82  Va.  135;  Pruner  v.  Com., 
82  Va.  116;  Hartman  v.  Strickler,  82  Va.  225;  State  y. 
Baker,  83  W.  Va.  819,  10  S.  E.  Rep.  689;  Moffett  v. 
Bowman,  6  Gratt  219.  And  the  same  rule  applies  in 
criminal  cases.  Proctor  v.  Spratley,  78  Va.  264; 
Vaiden  v.  Com.,  12  Gratt  717;  Bull  v.  Com.,  14  Gratt 
613;  Dean  v.  Com.,  82  Gratt  912;  Moses  v.  Old  Dom. 
Iron,  etc.,  Co.,  82Va.  21:  Wolverton  v.  Com.,  75  Va. 
909;  Jones  v.  Rlxey,  79  Va.  666:  Morgan  v.  Fleming, 
24  W.  Va.  186,  196;  Parish  v.  Reigle,  11  Gratt  720; 
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NewUn  v.  Beard,  6  W.  Va.  110;  Black  v.  Thomas,  31 
W.  Va.  709:  State  v.  Baker,  83  W.  Va.  819.  10  S.  E. 
Rep.  039:  Ffnchlm  ▼.  Com..  83  Va.  090.  3  S.  E.  Rep.  343; 
State  V.  Thompson.  21  W.  Va.  741;  SUte  v.  Flanagan. 
20  W.  Va.  119:  Cluverius  v.  Com..  81  Va.  810-803; 
Hanriot  v.  Sherwood,  82  Va.  8;  R.  &  D.  R.  Co.  v.  Mor- 
ris, 81  Gratt.  208;  Henry  v.  Davis,  7  W.  Va.  715; 
Chenowlth  ▼.  Ritchie  Co.  Ct,  32  W.  Va.  028,  9  S.  E. 
Rep.  910;  Sheif  v.  City  of  Huntlnfirton,  10  W.  Va. 
307;  Webb  v.  Dye.  18  W.  Va.  370;  Varner  v.  Core, 
20  W.  Va.  472:  Smith  v.  Townsend,  21  W.  Va.  480: 
SUtev.  Chambers,  22  W.  Va.  779;  Town  of  Suffolk 
V.  Parker,  79  Va.  000. 

Exception  to  Old  Rule.— But  when  the  whole  case  is 
submitted  to  the  court,  and  the  exception  certifies 
the  evidence,  the  rule  of  decision  is  said  to  be  as  on 
demurrer  to  evidence  by  the  party  excepting.  This 
rule  is  well  established  by  the  later  decisions. 
Phelps  V.  Smith,  10  W.  Va.  622;  Board  v.  Parsons,  24 
W.  Va.  561:  Goodman  v.  R.  &  D.  R.  Co.,*  81  Va.  683; 
Clafiin  V.  Steenbock.  18  Gratt  842;  Mitchell  v. 
Baratta,  17  GratL  445:  Wickham  v.  Martin,  IS  Gratt. 
427;  Backhouse  v.  Selden,  29  Gratt  681;  Old  Dom. 
Steamship  Co.  v.  Burckhardt  31  Gratt  000-07; 
Hodge  V.  Bank,  22  Gratt  57;  Dobson  v.  Culpepper. 
28  Gratt  852:  Randolph  v.  Longdale  Iron  Co.,  84  Va. 
457,  5  S.  E.  Rep.  30;  Hamilton  v.  McNeil.  13  Gratt 
889;  Carrinsrton  v.  Bennett  1  Leigh  340:  Ewing  v. 
Ewing,  2  Leigh  887:  Joslyn  v.  Bank.  80  Va.  287,  10  S. 
E.  Rep.  100. 

Waiver  of  Jury.— Where  the  parties  by  consent 
waive  a  Jury  and  submit  the  whole  matter  of  law 
and  fact  to  the  court  if  either  party  be  dissatisfied 
with  the  decision  he  must  generally  have  the  whole 
evidence  certified  and  made  a  part  of  the  record, 
either  in  a  bill  of  exception  or  in  some  other  manner 
recognized  by  law.    Ramsburg,  Koogle  A  Co.  v.  Erb, 

10  W.  Va.  783;  Ramsburg,  Miller  &  Co.  v.  Erb,  10  W. 
Va.  787:  Smith  v.  Townsend,  21  W.  Va.  498. 

Bill  of  Bxceptions  Not  m  Demurrer  to  Bvidence.— A  bill 
of  exceptions  cannot  in  the  absence  of  statute  be 
considered  as  a  demurrer  to  evidence.  In  the  latter, 
the  court  may,  if  the  case  be  clear,  refuse  to  compel 
the  other  party  to  Join,  and  may  instruct  the  Jury 
or  leave  the  question  with  them.  Wroe  v.  Wash- 
ington. I  Wash.  [857]  401 :  Creekmur  v.  Creekmur.  76 
Va.  430. 

b.  SUtutory  Change  of  Rule.— Va.  Code  1887, 1  3484, 
made  the  rule  that  in  such  case  the  appellate  court 
should  consider  the  decision  "as  on  demurrer  to  the 
evidence  by  the  party  excepting."  Tucker  v.  San- 
didge,  86  Va.  540,  8  S.  E.  Rep.  050;  Ice  Co.  v.  King,  80 
Va.  97,  9  S.  E.  Rep.  600:  So.  W.  Imp.  Co.  v.  Smith.  88 
Va.  300,  7  S.  E.  Rep.  305;  Sutton  v.  Com.,  85  Va.  128.  7 
S.  E.  Rep.  823;  Mears  &  Lewis  v.  Dexter,  80  Va.  828. 

11  S.  E.  Rep.  688;  Steams  v.  City  of  Richmond.  88  Va. 
992, 14  S.  E.  Rep.  847;  Tucker  v.  Com.,  88  Va.  20,  13  S. 
E.  Rep.  298:  N.  &  W.  R.  Co.  v.  Groseclose,  88  Va.  287, 
13  S.  E.  Rep.  454;  Bell  v.  Com.,  88  Va.  306,  18  S.  E. 
Rep.  742;  Lyles  v.  Com.,  88  Va.  890,  18  S.  E.  Rep.  802; 
Ins.  Co.  V.  Buck.  88  Va.  517.  18  S.  E.  Rep.  978;  R.  &  D. 
R.  Co.  V.  Burnett  88  Va.  588.  14  S.  E.  Rep.  872;  Gaines 
V.  Com.,  88  Va.  082, 14  S.  E.  Rep.  375;  Adams  v.  Hays. 
80  Va.  153.  9  S.  E.  Rep.  1019;  Nat  Bank  v.  Nolting,  94 
Va.  205, 20  S.  E.  Rep.  820. 

c.  Rule  by  Amended  Statute.— But  when  there  have 
been  two  trials  in  the  lower  court  the  rule  of  deci- 
sion is  for  the  appellate  court  to  look  first  to  the 
evidence  and  proceedings  on  the  first  trial,  and  if  it 
discovers  that  the  court  erred  in  setting  aside  the 
verdict  on  that  trial,  it  shall  set  aside  and  annul  all 
proceedings  subsequent  to  the  said  verdict  and  enter 


Judgment  thereon.  Mears  v.  Dexter,  80  Va.  S2S,  il 
S.  E.  Rep.  638;  Stearns  v.  City  of  Richmond,  8B  Va. 
992,  14  S.  E.  Rep.  847;  Pollard's  Supp.  1900.  i  9(84. 

d.  Demurrer  to  Evidence.- The  rule  of  decision  in 
case  of  demurrer  to  evidence  is  that  demurrant 
admits  the  truth  of  his  adversary's  evidence,  and  all 
Just  inferences  which  can  be  properly  drawn  tliere- 
from  by  a  Jury,  and  waives  €Ul  his  own  evidence, 
whether  orai  or  documentarv*  which  conflicts  with 
that  of  his  adversary',  and  all  inferences  from  his 
own  evidence  (though  not  in  conflict  with  his  adver- 
sary's) which  do  not  necessarily  result  therefrom. 
Whittington  v.  Christian.  2  Rand.  367:  Green  t. 
Judith,  5  Rand.  1:  Hansbrough  v.  Thorn,  3  Lieigh  147: 
R.  Co.  V.  Miles,  70  Va.  773;  R.  &  D.  R.  Co.  v.  Andersoo, 
31  Gratt  819-820;  Rudd  v.  R.  A  D.  R.  Co..  80  Va.  546: 
Creekmur  v.  Creekmur.  75  Va.  482;  Johnson  v.  C.  & 
O.  Ry.  Co.,  91  Va.  171,  21  S.  E.  Rep.  238;  Va.  Imp.  Co.  t. 
Hoover,  82  Va.  449;  Jones  v.  Old  Dom.  Cotton  UULs. 
82  Va.  140;  Parley  v.  R.  &  D.  R.  Co.,  81  Va.  788. 

a.  West  Virginia  Rule.— Under  section  9,  c.  131.  Code, 
when  exception  is  taken  to  the  action  or  opinion  of 
the  court  upon  a  question  involving  evidence  upon 
motion  far  a  new  trial  or  otherudte,  all  the  evidence, 
whether  conflicting  or  not,  must  be  certified,  and 
this  court  must  consider  all  such  evidence  oa 
both  sides,  though  confiicting,  not  rejecting-  any. 
Laidley  v.  Kanawha  County  Court  44  W.  Vsl  568.  30 
S.  E.  Rep.  109;  Johnson  v.  Bums,  89  W.  Vsl  668,  90  S. 
E.  Rep.  088;  Deering  v.  Coberly,  44  W.  Va.  606,  29  S. 
E.  Rep.  612:  Yeager  v.  City  of  Bluefield,  40  W.  Va. 
484,  21  S.  E.  Rep,  752;  State  v.  Zeigler.  40  W.  Va.  598. 
21  S.  E.  Rep.  703;  Poling  v.  Ohio  River  R.  Co.,  38  W. 
Va.  045, 18S.  E.  Rep.  782. 

a.  West  Virginia  Demurrer  to  Evidence.— By  demur- 
ring to  evidence  the  demurrant  is  now.  ander 
section  9  of  chapter  181,  not  held  to  waive  any  part 
of  his  competent  evidence;  but  where  it  conflicts 
with  that  of  the  other  party  it  will  be  regarded  a« 
overborne,  unless  it  manifestly  appears  to  be  clearly 
and  decidedly  preponderant  He  admits  the  credit 
of  the  evidence  demurred  to.  and  all  inferences  of 
fact  that  may  be  fairly  deducible  from  the  evidence, 
but  only  such  facts  as  are  fairly  deducible:  and 
refers  it  to  the  court  to  deduce  such  fair  inferences. 
Mapel  V.  John,  42  W.  Va.  80,  84  S.  E.  Rep.  609. 

P.  Number  of  New  Trials  Allowed.— There  are  no 
exceptions  to  the  law  that  not  more  than  two  new 
trials  shall  be  granted  to  the  same  party  in  the  same 
case.  But  if,  on  the  face  of  the  record,  it  appears 
that  a  verdict  is  void,  and  that  no  Judgment  could 
at  common  law  be  properly  entered  upon  it  as,  for 
instance,  because  it  was  too  uncertain,  ambiguous, 
or  defective,  the  court  may  declare  such  a  verdict 
void,  and  direct  a  new  trial,  without  regard  to  the 
number  of  new  trials  which  may  have  been  granted 
to  the  same  party  in  the  same  case.  Williams  t. 
Ewart  29  W.  Va  080,  2  S.  E.  Rep.  881 :  Code  W.  Va 
1899,  ch.  131,  S  15:  Code  Va  1887,  S  3392;  Jones  v.  Old 
Dom.  Cotton  Mills,  82  Va  140;  Smith  v.  Rawlings.  SS 
Va.  074.  3  S.  E.  Rep.  238;  Bertha  Zinc  Co.  v.  Black. 
88  Va.  308. 13  S.  E.  Rep.  462.  See  generally.  Code  Va 
1887,  fS  8385.  4060:  Pollard's  Supp.  1900.  S  8484:  Code  W. 
Va.  ch.  131,  i  9.         

908      *Clarke  v.  The  Commonwealth.* 

June  Term,  1874,  Wythevllle. 
I.  Burglary.— D  and  H  rent  a  room  Jointly  of  S.  of 
which   each   has   a  key.     C  rents  an  adjoining 

*Por  monographic  note  on  Burglary  and  Homcbreefc 
ing,  «ee  end  of  case. 
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room,  the  doors  of  tbe  two  rooms  enterlnfir 
upon  the  same  porch  near  each  other.  They  fre- 
quently interchanged  ylslts.  On  the  ni^ht  of 
March  11th,  1874,  D  locks  his  door,  takes  out  the 
key,  and  starts  to  church.  On  the  way  he  meets 
H,  who  says  he  is  eroinff  to  his  room,  and  will  fol- 
low him  to  the  church  soon.  H  and  C  conspire  to 
steal  D's  sroods  In  the  absence  of  D  on  this  niffht, 
and  H  opens  the  door  with  his  key,  and  they  enter 
the  room,  and  take  and  carry  away  the  trunk  of 
D  with  its  contents.  This  is  not  such  a  breaking 
as  will  constitute  bu«rlary  in  C. 

a.  Same— What  ConstltiitM.— The  breaking  which 
will  constitute  burglary  may  be  actual  or  con- 
structive. For  what  will  be  a  constructive  break- 
ing, see  the  opinion  of  Moncuse,  P. 

3.  Same  —  Indictment  —  Larceny.  —  The  indictment 
charging  not  only  the  breaking  and  entering,  but 
the  stealing  of  the  trunk  and  its  contents,  of  a 
stated  value,  C,  though  acquitted  of  the  burglary, 
may  be  found  guilty  of  the  larceny. 

The  case  is  stated  by  Judge  Moncure  in 
his  opinion. 

H.  A.  &  J.  S.  Wise,  for  the  prisoner. 

The  Attorney  General,  for  the  common- 
wealth. 

MONCURE,  P.  This  is  a  writ  of  error  to 
a  judgment  of  the  Court  of  Hustings  of  the 
city  of  Richmond,  convicting  the  plaintiff 
in  error,  Philip  Clarke,  of  burglary,  and 
sentencing  him  therefor  to  confinement  in 
the  penitentiary  for  the  term  of  five  years. 
There  were  two  counts  in  the  indictment, 
in  one  of  which  the  dwelling  house  is  de- 
scribed as  that  of  Joseph  Dabney,  and  in 
the  other  as  that  of  Fanny  Straus;  and  in 
each  of  them  the  accused  was  charged 
909  with  having  *broken  and  entered  the 
said  house,  not  only  with  intent  to 
commit  a  larceny  therein,  but  also  with 
having  actually  committed  such  larceny,  to 
wit :  of  one  trunk  and  its  contents  of  cer- 
tain specific  values  respectively  as  set  out, 
and  all  of  the  aggregate  value  of  eighty-five 
dollars  and  eighty-five  cents,  of  the  goods 
and  chattels  of  the  said  Joseph  Dabney,  in 
the  said  dwelling  house  then  and  there  be- 
ing found.  The  accused,  upon  his  arraign- 
ment, plead  not  guilty  to  the  indictment; 
and  being  put  upon  his  trial,  the  jury  found 
him  guilty,  and  ascertained  his  term  of 
confinement  in  the  penitentiary  at  five 
years.  Thereupon  the  accused  moved  the 
court  to  set  aside  the  verdict  and  grant  him 
a  new  trial;  which  motion  was  overruled 
by  the  court:  and  judgment  was  pronounced 
against  him  according  to  the  verdict. 

During  the  progress  of  the  trial,  the  pris- 
oner excepted  to  two  decisions  of  the  court 
given  against  him,  and  tendered  two  bills 
of  exceptions,  which  were  accordingly 
signed  and  sealed  by  the  court,  and  made 
a  part  of  the  record. 

The  first  bill  of  exceptions  states,  that 
on  the  trial  of  the  cause  it  was  proved,  on 
the  part  of  the  commonwealth,  that  Joseph 
Dabney  and  Edward  Henderson  jointly 
rented  and  occupied  a  room  in  the  house  of 
one  Fannie  Straus,  in  the  city  of  Richmond ; 


that  each  of  them  had  and  kept  a  key  to 
the  door  of  the  said  room ;  that  the  prisoner, 
Clarke,  at  the  same  time  rented  and  occu- 
pied an  adjoining  room  up  stairs  in  the 
same  house,  the  doors  of  the  two  rooms 
opening  near  each  other  on  the  same  porch, 
and  Dabney  and  Henderson  and  Clarke 
frequently  interchanged  visits  from  one 
room  to  the  other;  that  on  the  night  of  the 
11th  day  of  March  1874  Dabney  locked  his 
door  and  took  his  key  with  him,  and 
910  in  going  to  church  met  ^Henderson, 
who  said  he  was  going  back  to  their 
room,  and  would  join  him  (Dabney)  at 
church  soon ;  that  the  windows  were  nailed, 
and  Dabney  left  in  the  room  a  trunk,  which 
contained  nearly  all  his  clothes,  and  several 
other  articles  enumerated  in  the  indictment 
and  exhibited  in  court ;  that  when  he  re- 
turned to  his  room  he  found  the  door  locked 
and  the  windows  nailed  as  he  had  left  them, 
and  there  was  no  appearance  of  any  break- 
ing of  the  premises  in  doors,  windows  or 
elsewhere,  but  his  trunk  and  its  contents 
were  missing,  and  after  search  for  it  the 
next  day,  in  the  evening,  he  found  it  at  a 
room  (in  another  house)  which  was  rented 
by  Clarke  that  day ;  that  Clarke  disappeared 
from  the  city  of  Richmond,  and,  when  he 
was  afterwards  arrested,  he  confessed, 
freely  and  voluntarily,  after  but  little  hesi- 
tation, that  Henderson  led  him  into  the  act ; 
agreed  with  him  to  take  Dabney's  trunk ; 
that  they  went  to  the  room  together  and 
unlocked  the  door,  and  they  entered  and 
took  the  trunk  with  intent  to  take  it  away 
and  steal  it,  and  it  was  removed  to  a  place 
whence  it  was  taken  to  Clarke's  room,  the 
place  where  it  was  found,  the  said  Hender- 
son having  assisted  him  in  the  removal  of 
the  trunk  from  the  room  into  the  yard,  and 
put  it  upon  prisoner's  shoulder,  who  carried 
it  off.  On  the  part  of  the  defence  it  was 
proved  that  the  trunk  and  all  its  contents 
would  not  bring  twenty-five  dollars  at  auc- 
tion. This  was  all  the  material  evidence 
in  the  case.  Whereupon  the  prisoner  moved 
the  court  to  instruct  the  jury  as  follows, 
to  wit: 

**If  the  jury  believe  from  the  evidence 
that  Edward  Henderson  was  a  renter,  in 
part,  of  the  room  charged  to  have  been 
broken  and  entered,  occupied  by  him  and 
Joseph  Dabney  in  common,  and  that  the 
said  Henderson,  as  one  of  the  legal  tenants 
of  that  room,  had  one  key  and  Dabney 
another  key  to  the  same  *door  thereof, 
and  that  he,  Henderson,  voluntarily 
opened  the  door  of  the  room,  in  the  exercise 
of  his  right  as  tenant  to  open  the  door,  then 
there  was  no  breaking  of  the  same ;  and  to 
constitute  burglary  there  must  be  a  break- 
ing as  well  as  an  entering  with  the  intent 
charged  in  the  indictment." 

Which  instruction  the  court  refused  to 
give  as  offered,  but  gave  with  an  addition 
in  these  words:  **But  if  the  jury  believe 
that  the  prisoner  and  Henderson  agreed  to- 
gether that  Henderson  should  open  the  door 
with  his  key,  for  the  purpose  and  with  the 
intent  of  stealing  the  property  alleged  to 
be    stolen    in    the    indictment;    and     that 
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Henderson,  the  prisoner,  being  present  and 
consenting,  did  so  open  the  door  in  the 
night  time ;  and  that  in  pursuance  of  said 
agreement  they  entered  the  room  and  stole 
the  said  property,  then  the  prisoner  is 
guilty  of  burglary."  To .  which  ruling  of 
the  court  the  prisoner  excepted. 

The  second  bill  of  exceptions  was  to  the 
decision  of  the  court  overruling  the  motion 
of  the  prisoner  to  set  aside  the  verdict  of 
the  jury  as  contrary  to  the  law  and  evidence, 
and  grant  him  a  new  trial. 

To  the  judgment  pronounced  against  the 
prisoner  as  aforesaid,  he  applied  to  a  judge 
of  this  court  for  a  writ  of  error;  which  was 
accordingly  awarded. 

Burglary  is  defined  to  be,  a  breaking  and 
entering  of  the  mansion-house  of  another 
in  the  night,  with  intent  to  commit  some 
felony  within  the  same,  whether  such  felo- 
nious intent  be  executed  or  not.  1  Russell 
on  Crimes,  785. 

Kach  of  the  facts  constituting  this  defi- 
nition must  be  proved  by  the  prosecutor, 
in  order  to  sustain  the  charge  of  burglary. 

In  this  case,  there  was  no  doubt  or  diffi- 
culty in  regard  to  any  of  these  facts  save 
one,  and  that  was  in  regard  to  the  break- 
ing; whether  there  was  a  sufficient 
912  *breaking  to  constitute  burglary  with- 
in the  meaning  and  definition  of  that 
offence.  That  is  the  only  question  arising 
in  this  case;  and  that  question  is  presented 
by  each  of  the  two  bills  of  exceptions  taken 
in  the  case. 

There  are  two  kinds  of  breaking  within 
the  meaning  of  the  said  definition ;  one  an 
actual  breaking,  and  the  other  a  breaking 
by  construction  of  law. 

It  is  not  pretended  that  there  was  an  ac- 
tual breaking  in  this  case ;  and  therefore  it 
is  needless  to  inquire  what  will  and  what 
will  not  constitute  an  actual  breaking  in 
the  meaning  of  the  law.  If  there  was  any 
breaking  within  such  meaning  in  this  case, 
it  was  only  a  breaking  by  construction  of 
law. 

Was  there  a  breaking  in  this  case  by  con- 
struction of  law? 

Such  a  breaking  is  not  by  violence,  which, 
more  or  less,  is  supposed  to  be  embraced  in 
every  actual  breaking;  but  is,  ** where  an 
entrance  is  obtained  by  threats,  fraud  or 
conspiracy."     1  Russell  on  Crimes,  792. 

That  writer  gives  instances  of  a  construct- 
ive breaking  by  each  of  these  three  modes ; 
as, 

1st.  By  threats.  Where,  in  consequence 
of  violence  commenced  or  threatened  in 
order  to  obtain  entrance  to  a  house,  the 
owner,  either  from  apprehension  of  the  vio- 
lence, or  in  order  to  repel  it,  opens  the  door 
and  the  thief  enters,  such  entry  will  amount 
to  breaking  in  law ;  for  which  some  have 
given  as  a  reason,  that  the  opening  of  the 
door  by  the  owner  being  occasioned  by  the 
felonious  attempt  of  the  thief,  is  as  much 
imputable  to  him  as  if  it  had  been  actually 
done  by  his  own  hands.  And  in  a  late  case, 
where  the  evidence  was  that  the  family 
within  the  house  were  forced  by  threats  and 
intimidation  to  let  in  the  offenders,  Thomp- 


son, B.,  told  the  jury  that  althongh 

913  the  Moor   was,    literally,    opened    by 
one  of  the  family,  yet  if  such  opening 

proceeded  from  the  intimidations  of  those 
who  were  without,  and  from  the  force  that 
had  been  used,  knocking  at  and  breaking 
the  windows,  calling  out  and  insisting*  on 
the  door  being  opened,  and  firing  of  guns ; 
if,  under  these  circumstances,  the  persons 
within  were  induced  to  open  the  door,  it 
was  as  much  a  breaking  by  those  who  made 
use  of  such  intimidations  to  prevail  upon 
them  so  to  open  it,  as  if  they  had  actually 
burst  open  the  door.     Id.  792,  793. 

2dly.  By  fraud.  Where  an  act  is  done  in 
fraudem  legis,  the  law  gives  no  benefit 
thereof  to  the  party.  Thus,  if  thieves  hav- 
ing an  intent  to  rob,  raise  hue  and  cry  and 
bring  the  constable,  to  whom  the  o^vner 
opens  the  door,  and  they,  when  they  come 
in,  bind  the  constable  and  rob  the  owner, 
it  is  burglary.  And  upon  the  same  princi- 
ple, the  getting  possession  of  a  dwelling 
house  by  a  judgment  against  the  casual 
ejector,  obtained  by  false  affidavits,  with* 
out  any  color  of  title,  and  then  rifling-  the 
house,  was  ruled  to  be  within  the  statute 
against  breaking  the  house  and  stealing 
the  goods  therein.  So,  if  a  man  go  to  a 
house  under  pretence  of  having  a  search 
warrant,  or  of  being  authorized  to  make  a 
distress,  and  by  these  means  obtain  admit- 
tance, it  is,  if  done  in  the  night  time,  a 
sufficient  breaking  and  entering  to  consti- 
tute burglary.  If  admission  to  a  house  be 
gained  by  fraud,  not  carried  on  under  the 
cloak  of  legal  process,  as  by  pretence  of 
business,  it  will  also  amount  to  a  breaking 
by  the  construction  of  law."  As  ** where 
thieves  came  to  a  house  in  the  night  time 
with  intent  to  commit  a  larceny,  and 
knocked  at  the  door,  pretending  to  have 
business  with  the  owner,  and  being  by  such 
means  let  in,  robbed  him ;  they  were  held 
guilty  of  burglary.  And  so  where  some 
persons  took  lodgings  in  a  house,  and 

914  ^afterwards,  at  night,  while  the  people 
were  at   prayers,  robbed  them;  and  it 

was   considered   that   the  entrance  into  the 
house,  being  gained  by   fraud,  with  an  in- 
tent to  rob,  the  offence  was  burglary.     For 
the  law  will  not  endure   to  have  its  justice 
defrauded  by  such  evasions.     A  case  is  also 
reported    where    the   entrance   to  the  house 
was  gained  by  deluding  a   boy  who  had  the 
care  of  it.     It  appeared   upon    the  evidence 
that  the  prisoner  was  acquainted    with   the 
house,  and  knew   that  the   family   were   in 
the  country ;  and  that   upon    meeting   with 
the  boy  who  kept  the  key,    she  desired  him 
to  go  with  her  to  the  house ;  and  by  way  of 
inducement,    promised   him    a    pot  of   ale. 
The  boy  accordingly  went  with  her,  opened 
the   door  and   let   her   in ;  upon  which  she 
sent  him   for  the   pot  of  ale,  and  when  he 
was  gone  robbed  the  house  and  went  away. 
And    this   being   in   the  night  time,  it  was 
adjudged    that    the    prisoner    was    clearly 
guilty  of  burglaiy.     Id.  793,  794. 

3dly.  By  conspiracy.  **Thus  where  a  serv- 
ant conspired  with  a  thief  to  let  him  into 
his   master's   house   to  commit  a  robbery, 
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and  in  consequence  of  such  agreement, 
opened  the  door  or  window  in  the  night 
time  and  let  him  in ;  this,  according  to  the 
better  opinion,  was  considered  to  be  burg-lary 
in  both  the  thief  and  the  servant;  and  this 
doctrine  is  confirmed  by  a  subsequent  deci- 
sion. Two  men  were  indicted  for  burglary, 
and  upon  the  evidence  it  appeared  that  one 
of  them  was  a  servant  in  the  house  where 
the  offence  was  committed;  that  in  the 
night  time  he  opened  the  street  door,  let  in 
the  other  prisoner,  and  showed  him  the 
sideboard,  from  whence  the  other  prisoner 
took  the  plate;  that  he  then  opened  the 
door  and  let  the  other  prisoner  out ;  did  not 
go  out  with  him,  but  went  to  bed:  and  upon 
these  facts  being  found  specially,  all  the 
judges  were  of  opinion   that  both  the 

915  prisoners  *were   guilty   of    burglary, 
and  they  were  accordingly  executed." 

Id.  794. 

If  the  case  now  under  consideration  be  a 
case  of  constructive  breaking,  it  must  come 
under  one  of  the  three  heads  into  which 
that  subject  is  divided  by  Russell  as  above 
set  forth.  It  cannot  come  under  the  first  or 
the  second,  as  the  entrance  was  certainly 
not  obtained  by  threats  or  fraud.  If  it 
comes  under  any  of  them,  it  can  only  be  the 
third,  and  on  the  ground  that  the  entrance 
was  obtained  by  a  conspiracy.  Was  it  ob- 
tained by  a  conspiracy,  so  as  to  be  con- 
structive breaking  within  the  meaning  of 
the  law  in  regard  to  burglary? 

The  conspiracy,  if  any,  was  between  the 
prisoner  Clarke  and  Henderson,  who,  with 
Dabney,  jointly  rented  and  occupied  a 
room  in  the  house  of  Fannie  Straus,  in 
which  room  was  the  trunk  of  Dabney, 
which,  with  its  contents,  was  charged  to 
have  been  stolen.  If  there  were  any  such 
conspiracy  what  was  its  object?  Could  it 
have  been  to  break  and  enter  the  room  of 
which  Henderson  and  Dabney  were  joint 
tenants  and  occupants,  of  which  each  kept 
a  key,  and  which,  of  course,  each  had,  at 
all  times,  either  by  day  or  by  night  a  right 
to  enter  at  pleasure?  or  must  it  not  have 
been  only  to  steal  the  trunk  of  Dabney  and 
its  contents,  which  were  in  the  room,  and 
which  were  actually  stolen,  as  charged  in 
the  indictment?  They  had  no  occasion  to 
form  a  conspiracy  to  break  and  enter  the 
room.  They  had  a  ready  and  a  lawful  mode 
of  entering  that  through  the  door,  which 
Henderson  could  at  any  time  unlock.  Dab- 
ney and  Henderson  and  Clarke  had  rooms 
in  the  same  house,  the  doors  of  the  two 
rooms  opening  near  each  other  on  the  same 
porch,  and  they  frequently  interchanged 
visits    from   one   room   to   the  other. 

916  Suppose  Clarke  had  visited  •Hender- 
son and  Dabney 's  room  in  the  latter' s 

absence,  and  in  the  night  time,  and  that 
Clarke  and  Henderson  had  then  agreed  to 
steal  Dabney's  trunk,  and  had  stolen  it  ac- 
cordingly. Of  course  there  would  have  been 
no  burglary  in  that  case.  Can  it  make  any 
difference  that  the  agreement  to  steal  was 
made  before  they  unlocked  the  door  and 
entered  the  room?  Suppose  it  had  been,  as 
it  may  have  been,    made    in  Clark's  room. 


and  the  parties  had  then,  immediately, 
stepped  from  Clark's  room  into  Henderson 
and  Dabney's  room  and  stolen  the  trunk  of 
Dabney.  Would  the  unlocking  of  the  door 
of  the  latter  room  by  Henderson,  in  that 
case,  be  breaking  of  the  room  within  the 
meaning  of  the  law  in  regard  to  burglary, 
either  as  to  Clarke  or  as  to  Henderson?  The 
case  stands  upon  the  same  ground  on  which 
it  would  have  stood,  in  this  respect,  if  Hen- 
derson had  been  the  sole  renter  and  occupier 
of  the  room  jointly  rented  and  occupied  by 
himself  and  Dabney.  Each  joint  tenant 
had  the  same  right  of  entry,  at  pleasure, 
into  the  joint  room,  as  he  would  have  had 
into  his  several  room. 

Then,  can  a  man  commit  burglary  by 
breaking  his  own  house,  even  by  actuallv 
breaking  it  by  violence,  much  less  by  un- 
locking the  door  and  entering  in  the  usual 
way?  Can  he  break  it  by  mere  construction 
of  law? 

We  see  nothing  in  any  of  the  books  to 
warrant  the  opinion  that  he  can ;  and  it 
would  be  contrary  to  principle,  and  the  very 
definition  of  the  offence  to  say  that  he  can. 
That  definition  is,  **A  breaking  and  enter- 
ing the  mansion  house  of  another,"  &c., 
not  of  one's  own  house.  The  offence  is 
aimed  at  the  dwelling  house  of  another, 
which  is  his  castle,  and  which  the  law 
protects  both  against  civil  and  criminal 
injuries.  Here  the  offence  was  aimed,  not 
at  the  dwelling  house  of  Henderson, 
917  "that  was  thrown  open  to  Clarke  by 
the  owner  or  the  occupant,  but  at  the 
trunk  of  Dabney.  It  may  be  said  that  the 
joint  room  was  the  dwelling  house  of  Dab- 
ney as  well  as  of  Henderson,  and  so  it  was, 
but  that,  as  before  said,  can  make  no  differ- 
ence. Dabney  consented  to  rent  a  room 
jointly  with  Henderson,  and  thus  consented 
that  it  should  be  the  dwelling  house  of 
Henderson,  with  all  the  right  of  entry  pos- 
sessed by  a  sole  occupant. 

The  cases  of  constructive  breaking  by 
conspiracy  are  cases  in  which  one  of  the 
conspirators  is  not  the  owner  of  the  house, 
but  a  servant  of  the  owner,  or  one  having 
a  bare  charge  and  not  actual  possession 
thereof ;  where  there  is  a  bare  charge,  the 
person  having  such  charge  may  open  the 
door  and  enter  at  pleasure,  so  long  as  he  is 
acting  in  pursuance  of  such  charge,  and  of 
the  powers  and  duties  which  it  confers  or 
imposes.  But  whenever  he  conspires  with 
another  wrong  doer  to  open  the  door  and 
let  him  in  to  commit  a  felony,  and  the 
opening  and  entering  are  accordingly  done, 
both  parties  are  guilty  of  burglary.  There 
has  been  in  that  case  a  breaking  and  enter- 
ing of  the  mansion  house  of  another,  in 
strict  pursuance  of  the  definition  of  the 
offence.  The  house  is  in  no  sense  the  house 
of  the  servant,  who  had  only  a  bare  charge 
in  regard  to  it,  and  the  power  conferred 
by  that  charge  ceased  to  exist  when  the 
servant  sought  to  pervert  it  to  the  injury 
of  his  employer  by  opening  an  entrance 
into  his  dwelling  house  to  a  felon  by  night. 
Henderson  stood  in  no  relation  of  a  servant 
to  Dabney  in  regard  to  the  room  which  they 


CI  5 


25  QRATT. 


Virginia  Reports,  Annotatbd. 


018,  010,  020 


jointly    occupied,    but    had    the  actual  pos-  \ 
session  and  legal  right  of  possession  of  that 
room  jointly  with  Dabney. 

There  is  a  case  referred  to    in  1    Russell 
on  Crimes,  816,  817,  in  which  a  guest 

918  at  an  inn  broke  open  and  ^robbed  the 
room    of  another  guest  at  the  same 

inn,  being  aided  in  such  breaking  by  the 
landlord,  to  whom  he  pretended  that  the 
other  guest  had  stolen  his  goods.  Mr.  Baron 
Adams,  who  tried  the  prisoner,  doubting 
whether  the  bed-chamber  could  properly  be 
called  the  dwelling  house  of  the  prosecutor, 
as  stated  in  the  indictment,  the  case  was 
submitted  to  the  consideration  of  the  judges. 
They  all  thought  that  though  the  prosecutor 
had  for  that  night  a  special  interest  in  the 
bed-chamber,  yet  that  it  was  merely  for  a 
particular  purpose,  viz :  to  sleep  there  that 
night  as  a  travelling  guest,  and  not  as  a 
regular  lodger ;  that  he  had  no  certain  and 
permanent  interest  in  the  room  itself,  but 
that  both  the  property  and  possession  of 
the  room  remained  in  the  landlord,  who 
would  be  answerable  civiliter  for  any  goods 
of  his  guest  that  were  stolen  in  that  room, 
even  for  the  goods  then  in  question,  which 
he  could  not  be  unless  the  room  were  deemed 
to  be  in  his  possession.  They  thought  also 
that  the  landlord  might  have  gone  into  the 
room  when  he'pleas^,  and  would  not  have 
been  a  trespasser  to  the  guest.  The  land- 
lord in  this  case,  says  Russell,  does  not 
appear  to  have  been  privy  to  the  felonious 
intent  of  the  prisoner;  but  even  if  the  land- 
lord had  been  an  accomplice  in  the  act  of 
the  prisoner,  it  seems  that  his  offence  would 
not  have  been  burglary ;  for  though  it  had , 
been  said  that  if  the  host  of  an  inn  break 
the  chambers  of  his  guest  in  the  night  to 
rob  him,  it  is  burglary,  that  doctrine  is 
questioned ;  and  it  was  well  observed  that 
there  seems  to  be  no  distinction  between 
that  case  and  the  case  of  an  owner  residing 
in  the  same  house,  breaking  the  chamber 
of  an  inmate,  having  the  same  outer  door 
as  himself,  which  would  not  be  burglary ; 
and  for  this  doctrine  is  cited  2  Kast  P.  C, 
ch.  5,  sec.  15,  p.  502. 

That  authority,    cited   from  Russell 

919  and    from    East,   *shows    that   if  the 
landlord    or    owner    residing    in    the 

same  house,  breaking  open  the  room  of  a 
guest  or  an  inmate  of  the  house,  would  not 
be  guilty  of  burglary,  a  fortiori  a  joint 
tenant  would  not  be  guilty  of  that  offence 
in  unlocking  the  door  of  the  joint  tenement 
and  taking  therefrom  the  goods  of  his 
room-mate.  In  the  former  case  the  guest 
or  inmate  may  be  said  to  have  in  some 
sense  a  separate  possession  of  his  chamber 
during  his  occupancy  of  it,  so  as  to  make 
it,  by  construction  of  law,  his  dwelling- 
house  and  not  that  of  his  host ;  but  in  the 
latter  case,  beyond  all  question,  the  joint 
tenement  is  as  much  the  dwelling  of  one  of 
the  joint  tenants  as  the  other ;  and  that  is 
precisely  this  case. 

There  can  be  no  doubt  but  that  Clarke 
and  Henderson  stand  upon  the  same  footing 
in  regard  to  the  offence  committed  by  them  ; 
and  if  it  was  not  burglary  in  Henderson,  it 


was  not  burglary  in  Clarke.  If  Henderson 
had  a  right  to  unlock  the  door  and  enter, 
he  certainly  had  a  right  to  permit  Clarke  to 
enter. 

The  cases  before  stated  from  Russell,  of 
constructive  breaking  by  threats  and  fraud, 
are  cases  in  which  though  the  entry  by  the 
felon  may  have  been  by  the  act  of  the 
owner,  yet  such  act  was  not  freely  and 
voluntarily  done,  but  was  induced  by  force 
or  the  apprehension  thereof,  or  frand;  and 
so  was  not,  in  contemplation  of  law,  the 
act  of  the  owner.  It  was  done  invito 
domino. 

We  have  seen  no  case,  and  think  there 
has  been  none,  in  which  the  entry  was  by 
the  voluntary  act  and  consent  of  the  owner 
or  occupier  of  the  house,  which  has  been 
held  to  be  burglary.  And  were  we  to  affirm 
the  judgment  in  this  case,  we  would  estab- 
lish a  doctrine  of  constructive  burg'lary 
which  would  not  only  be  new,  but  con- 
trary to  the  well  known  definition 
920  *of  that  offence.  While  the  legislature 
might  make  such  a  change,  we  think 
it  would  be  judicial  legislation  in  us  to 
do  so.  If  the  question,  upon  principle, 
were  more  doubtful  than  it  is,  we  would  be 
inclined  in  favorem  vitae,  not  to  apply  the 
doctrine  of  constructive  burglary  to  this 
new  case.  The  offence  of  burglary  may  be 
punished  with  death. 

We  are  therefore  of  opinion  that  the 
Hustings  court  erred,  both  in  refusing  to 
give  the  instruction  asked  for  by  the  pris- 
oner, and  in  giving,  in  lieu  thereof,  the 
instruction  which  was  given,  and  also  in 
overruling  the  motion  of  the  prisoner  to  set 
aside  the  verdict  and  grant  him  a  new  trial. 
The  judgment  must  therefore  be  reversed, 
the  verdict  set  aside,  and  the  cause  re- 
manded to  the  Hustings  court,  for  a  new 
trial  to  be  had  therein  in  conformity  with 
the  foregoing  opinion.  On  which  new  trial 
the  prisoner  may  be  acquitted  of  the  felo- 
nious and  burglarious  breaking  and  entering 
into  the  dwelling-house,  but  convicted  of 
the  larceny  as  charged  in  the  indictment. 
See  Code,  ch.  202,  {{  27  and  30,  pp.  1248 
and  1249. 

ANDERSON,  STAPLES,  and  BOUI> 
DIN,  Js.,  concurred  in  the  opinion  of  Mon- 
cure    P. 

CHRISTIAN,  J.,  dissented. 

Judgment  reversed. 
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L  IN  GENERAL. 

Definition.— Bnrsrlary  is  defined  to  be,  "A  breakinjr 
aDd  entering  of  the  mansion  house  of  another  In 
the  nlfiTht,  with  Intent  to  commit  some  felony 
within  the  same,  whether  such  felonious  Intent  be 
executed  or  not"  Clarke  v.  Com.,  25  QratL  911. 
See  Code  Va.  1887,  {$  8704-8705-8706. 

Indictment— In  State  v.  Meado?rs,  88  W.  Va,  770.  it 
was  held,  if  a  house  was  occupied  as  a  dwelling 
house,  and  a  person  broke  and  entered  it  in  the 
nlffhttime  with  intent  to  commit  a  felony,  the 
indictment  charflrinsr  the  offence  must  necessarily 
aver  that  it  was  done  "burfirlariously." 

In  State  v.  McDonald,  9  W.  Va.  400,  the  indictment 
was  for  burfflary,  and  the  house  entered  was  a 
dwelling  house.  The  Indictment  did  not  say  the 
breaking-  and  entering-  was  '^feloniously  and  bur- 
glariously" done.  The  court  doubted  the  sufficiency 
of  the  indictment  but  the  case  was  decided  on 
another  point.  State  v.  Cottrell,  45  W.  Va.  897,  82  S. 
£.  Rep.  102. 

lo  State  v.  Vest  81  W.  Va.  806,  it  was  held  that  the 
omission  of  the  word  "feloniously"  in  an  indict- 
ment for  a  felony  was  a  fatal  defect. 

In  Randall  v.  Com.,  24aratt  647,  it  was  said:  "The 
court  is  further  of  opinion  that  the  indictment 
itself  is  fatally  defective,  as  an  indictment  for 
felony,  in  not  averring-  that  the  act  charged  was 
done  'feloniously.'*' 

In  State  v.  McClunff,  85  W.  Va.  880,  18  S.  E.  Rep. 
654,  on  an  indictment  for  a  felony,  it  was  held  fatal 
error  that  no  count  in  the  indictment  concluded 
"ag-ainst  the  peace  and  dismity  of  the  state"  as  is 
required  by  Const  W.  Va.,  art  2, 1 8.  See  Lemons 
v.  State,  4  W.  Va.  755.  See  Code  Va.  1887,  S  8999.  See 
Const  Va.  art  6, 1 38. 

Venae.— An  Indictment  laying  the  offence  as  com- 
mitted in  the  county  of  N  in  the  parish  of  H,  with- 
out the  words,  within. the  Jurisdiction  of  this  courts 
or  tpithin  the  county,  or  the  district  composed  of  the 
counties  for  which  the  court  is  held,  was  bad,  after 
verdict  until  the  act  of  Jan.  84th,  1804.  Com.  v. 
Richards,  1  Va.  Cas.  1. 

In  Richardson  v.  Com.,  80  Va.  184,  it  was  said,  an 
indictment  cannot  be  sustained  without  proof  that 
the  offence  was  committed  in  the  county  where  the 
venue  is  laid.  This  case  was  followed  in  the  case 
of  Butler  v.  Com.,  81  Va.  168. 

II.  ESSENTIALS. 

A.  Breaking  and  Entry.— The  breaking  which  is  an 
essential  part  of  the  crime  of  burglary  may  be  either 
actual  or  constructive.  Constructive  breaking  in- 
cludes entrance  effected  by  threats,  fraud,  or  con- 
spiracy.   Clarke  v.  Com.,  85  Gratt  912. 

The  word  "break"  used  in  the  statute  as  to  house- 
breaking is  borrowed  from  the  law  in  reg-ard  to 
burfflary.  If  then,  in  any  case,  a  party  shall  by  even 
slig-ht  force  remove  or  displace  anything  attached 
to  the  house  as  a  part  thereof,  and  relied  on  by  the 
occupant  for  safety  of  the  house,  it  is  housebreak- 
inff  within  the  meaning  of  the  statute,  if  the  other 
constituent  parts  of  the  offense  exist  Finch  v. 
Com.,  14  0ratt  648. 

In  Hunter  v.  Com.,  7  Gratt  641,  there  is  a  dictum 
by  JUDGX  FiEiiD  to  the  effect  that  the  removal  of  a 
cloth  from  one  of  the  nails  by  which  it  hung-  over  a 
window  was  not  a  sufficient  breaking  to  constitute 
burfiTlary. 

B.  Kind  of  Hoase.— An  indictment  for  housebreak- 
ing need  not  negative  the  idea  that  the  bar  room. 


which  was  broken  into  and  entered,  adjoined  any 
dwelling  house  except  that  of  the  prosecutor's. 
Lawrence  v.  Com.,  81  Va.  484. 

An  instruction  that  "If  the  Jury  believe  from  the 
evidence  that  John  B.  Morrison  held  the  possession 
of  said  house  at  the  time  alleged  in  the  indictment, 
and  that  he  used  and  occupied  said  house  as  a  dwell- 
inff,  then,  in  contemplation  of  law,  said  house  was 
the  dwelling  house  of  John  B.  Morrison,  althoug-h 
he  may  have  absented  himself  therefrom  for  sev- 
eral months,  and  althoug-h  he  may  have  had  another 
dweUinff  house  during  the  same  time"  sufficiently 
describes  the  house  as  a  dwelling  house  and  was 
properly  given.  State  v.  Williams,  40  W.  Va.  268, 
21  S.  E.  Rep.  731. 

The  words  "or  other  house"  in  ch.  145,  S  13.  of  Code 
W.  Va.  Include  a  dwelling-  house.  State  v.  McDonald, 
9  W.  Va.  466.  See  Code  Va.  1887,  i  8705;  State  v. 
Williams,  40  W.  Va.'  268,  81  S.  E.  Rep.  721. 

C.  Ownership.— An  indictment  for  burglary  must 
state  the  owner  of  the  property,  and  the  proof  of 
ownership  must  be  as  charged  in  the  indictment 
State  V.  HUl,  47  W.  Va.  — ,  85  S.  E.  Rep.  881. 

One  who  rents  a  barn,  though  he  gave  another 
the  prlvlleg-e  of  keeping  a  horse  therein,  is  still  the 
owner  and  should  be  so  described  in  an  indictment 
for  burglary.    State  v.  Betsall,  11  W.  Va.  780. 

In  Webster  v.  Com.,  80  Va.  596.  it  was  held,  that 
an  Indictment  for  housebreaking  which  describes 
the  property  as  "a  certain  mill  house  not  adjoining 
to  or  occupied  with  the  dwelling-house  of  Frances 
Newman,"  was  a  sufficient  allegation  of  ownership 
by  said  Frances  Newman.  See  in  accord,  Speers  v. 
Com.,  17  Gratt  670;  'Butler  v.  Com.,  81  Va.  169;  State 
V.  Reece,  27  W.  Va.  875.  See  contra.  State  v.  Hupp, 
81 W.  Va.  865. 6  S.  E.  Rep.  919,  overruUno  State  v.  Reece, 
27  W.  Va.  875. 

An  indictment  charging  the  prisoner  with  felo- 
niously stealing  and  carrying  away  a  lot  of  queens- 
ware,  is  good  after  verdict,  though  it  does  not 
specify  the  articles  or  state  they  were  the  property 
of  L  or  any  other  person.  Vaughan  v.  Com.,  17 
Gratt  576;  Wright  v.  Com.,  82  Va.  188.  See  Code  Va. 
1887,  {  8996:  Code  W.  Va.  ch.  158,  f  7. 

D.  Time— In  every  indictment  for  burglary  it  must 
distinctly  and  plainly  appear  that  the  offence  was 
committed  in  the  nighttime,  but  an  Indictment 
omitting  to  state  such  time  may  still  be  good  as  an 
indictment  for  larceny.  Com.  v.  Marks,  4  Leigh  712 
[660]. 

In  Cool  V.  Com.,  94  Vsl  799,  30  S.  E.  Rep.  411,  where 
the  indictment  was  for  breaking  and  entering  a 
"mill  house"  with  intent  to  commit  larceny  therein, 
the  judgment  was  reversed  for  failure  to  state  the 
time  of  the  offence  charged.  If  committed  between 
Feb.  12,  1894  and  Jan.  9,  1896  it  was  a  misdemeanor: 
if  before  or  after  that  period  it  was  a  felony.  Time, 
therefore,  was  of  the  essence  of  the  offence  and 
should  have  been  stated. 

B.  Intent— The  allegation  of  actual  larceny  in  an 
indictment  for  burglary  or  housebreaking  is  sim- 
ply to  show  the  intent  to  commit  a  felony,  which 
intent  is  an  essential  part  of  these  crimes.  Speers 
V.  Com.  17  Gratt  678. 

Since  the  allegation  of  actual  larceny  in  an  in- 
dictment for  burglary  is  only  to  show  the  intent 
such  allegation  need  not  be  made  with  the  same 
formality  as  in  an  indictment  for  larceny  itself. 
Vaughan  v.  Com.,  17  Gratt  579;  Wright  v.  Com.,  82 
Va.  185;  SUte  v.  McClung,  85  W.  Va.  880, 18  S.  E.  Rep. 
654.    See  dissenting  opinion  of  English  and  Bkan- 
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NON,  JJ.,  in  State  v.  Caddie,  35  W.  Va.  78,  12  S.  E. 
Rep.  1008. 

The  intent  constitutes  an  essential  part  of  the 
crime  of  burglary  and  should  be  both  alleged  and 
proved.    Vaughn  v.  Com.,  10  Oratt.  768. 

That  property  is  taken  openly,  in  the  presence  of 
the  owner,  affords  a  strong  presumption  that  it  was 
not  taken  feloniously  but  under  a  bonajlde  claim  of 
right.  State  v.  Shores,  Si  W.  Va.  401.  7  S.  £.  Rep.  430; 
State  T.  Caddie,  35  W.  Va.  73, 12  S.  £.  Rep.  1008. 

It  is  peculiary  the  province  of  the  jury  to  deter- 
mine the  intent  with  which  any  act  is  done.  Starkle 
V.  Com.,  7  Leigh  760. 

III.   BVIDBNCE. 

A.  PoMenlonas  Bvi4«nce.— The  possession  of  stolen 
property,  recently  after  the  theft,  raises  a  vrlma 
fade  presumption  of  fact  that  the  person  found  in 
possession  is  the  thief;  but  to  have  this  effect  such 
possession  should  be  exclusive.  Price  v.  Com.,  81 
Gratt.  846;  Taliaferro  v.  Com.,  77  Va.  418.  But  see 
State  V.  Heaton,  23  W.  Va.  708-705,  and  State  v.  Reece, 
27  W.  Va.  870;  Porterfleld  v.  Com.,  01  Va.  801. 

If  the  property  was  not  stolen  but  lost,  mere  posses- 
sion is  not  even  prima  facie  evidence  of  guilt  Hunt 
V.  Com.,  18  OratL  757. 

Certainly  the  recent  possession  of  stolen  property 
Is  important  evidence,  and  in  connection  with  other 
evidence  may  sustain  a  conviction  for  larceny. 
Walker  v.  Com.,  28  Gratt  060. 

In  Taliaferro  v.  Com.,  77  Va.  418,  It  was  said:  "It 
has  never  been  decided  in  the  state  that  such  pos- 
session is  even  prima  facie  proof  of  guilt  in  cases 
of  burglary  and  housebreaking.** 

In  Gravely  v.  Com..  86  Va.  400. 10  S.  E.  Rep.  431,  it 
was  decided  that  in  cases  of  larceny  the  possession 
of  goods  recently  stolen  is  prima  fade  evidence  of 
guilt,  and  throws  upon  the  accused  the  burden  of 
accounting  for  that  possession.  But  this  rule  has 
never  been  held  by  this  court  to  apply  with  the  same 
effect  in  cases  of  burglary  and  housebreaking,  and 
the  decided  weight  of  authority  is  that  it  does 
not 

Though  mere  possession  does  not  raise  sl  prima  fade 
presumption  of  the  burglary  or  housebreaking 
charged,  yet  in  connection  with  other  evidence  of 
such  burglary  or  housebreaking,  evidence  of  posses- 
sion of  stolen  goods  is  admissible  to  determine  the 
guilt  of  the  prisoner.  Wright  v.  Com.,  88  Va.  188; 
Gravely  V.  Com.,  86  Va.  400.  10  S.  E.  Rep.  481;  Walker 
V.  Com.,  88  Gratt  060;  Hall's  Case,  8  Gratt  608;  Por- 
terfleld V.  Com.,  01  Va.  806,  88  S.  E.  Rep.  358;  Hen- 
derson v.  Com.,  08  Va.  704,  84  S.  E.  Rep.  881,  5  Va.  Law 
Reg.  855.  (lOOa) 

B.  CircttaMtantifti  Evidence.— The  rule  here  as  in 
other  cases  is  that  the  circumstantial  evidence 
should  be  acted  on  with  the  utmost  caution.  See 
Johnson  v.  Com.,  20  Gratt  706,  and  note:  Porter- 
fleld V.  Com.,  01  Va.  801,  88  S.  E.  Rep.  862:  Bundlck  v. 
Com.,  07  Va.  787,  84  S.  E.  Rep.  454;  Hite  v.  Com.,  88 
Va.  888,  14  S.  £.  Rep.  606. 

IV.  CONVICTION  OP  LARCBNY  ON  INDICXnBNT  FOR 

BURGLARY. 

On  an  indictment  for  housebreaking  if  actual  lar- 
ceny be  properly  stated  there  may  be  a  conviction 
for  such  larceny  though  the  prisoner  is  acquitted 
of  the  housebreaking.  Vaughan  v.  Com.,  17  Gratt 
676;  State  v.  Reece,  27  W.  Va.  875:  State  v.  Flanagan 
(W.  Va.),  85  S.  E.  Rep.  862. 


If  in  an  indictment  for  housebreaking,  there  be  a 
separate  count  charging  larceny,  there  may  be  a 
conviction  for  both  crimes  and  a  separate  punish- 
ment inflicted  for  each.  Speers  v.  Com..  17  Gratt 
570. 

Housebreaking  with  intent  to  commit  larceny,  and 
grand  larceny  are  distinct  offences  under  the  law. 
and  to  each  is  afllzed  its  own  penalty,  but  they  may 
be  and  often  are  one  continued  act  and  may 
be  charged  in  the  same  count  of  an  indictment 
Upon  such  count  the  accused  may  be  found  guilty 
of  either  of  the  offences,  but  there  can  be  only  one 
penalty  imposed.  If  it  is  desired  to  punish  for  boUi 
offences  in  a  case  of  this  kind,  there  must  be  Inserted 
in  the  indictment  a  separate  count  for  the  larceny. 
An  acquittal,  where  there  is  but  one  connt  la  a  bar 
to  prosecution  for  all  offences  therein  charged.  If 
there  is  a  conviction  generally,  or  of  the  grand  lar- 
ceny only,  and  it  Is  submitted  to.  it  is  a  bar  to  fur- 
ther prosecution.  State  v.  McClung,  36  W.  Va.  280. 13 
S.  E.  Rep.  654;  Benton  v.  Com.,  01  Va.  788.  21  S.  E. 
Rep.  406. 

On  an  indictment  for  house  breaking  which  charges 
actual  larceny,  a  general  finding  of  guilty  would 
lead  to  a  sentence  for  housebreaking,  and  not  lar- 
ceny. Speers  v.  Com.,  17  Gratt  674;  Butler  v.  Com., 
81  Va.  162;  State  v.  WiUiams,  40  W.  Va.  268.  21  S.  E. 
Rep.  721.  See  in  general,  on  the  subject  of  Bwfflary: 
monographic  note  on  "Accessories'*  appended  to 
May  bush  v.  Com.,  20  Gratt  867;  monographic  nou 
on  "Continuances*'  appended  to  Harman  v.  Howe. 
27  Gratt  676;  monographic  fio^^  on  "Confessions"  ap- 
pended to  Schwartz  v.  Com..  27  Gratt  1025;  mono- 
graphic note  on  "Autrefois  Acquit"  appended  to 
Page  V.  Com..  26  Gratt  048. 

A  person  found  guilty  by  the  verdict  of  a  Jury, 
under  a  bad  count  for  burglary,  cannot  be  sentenced 
for  housebreaking,  although  the  indictment  con- 
tains a  good  countx^harging  the  latter  offence.  State 
V.  Cottrell,  45  W.  Va.  887,  82  S.  E.  Rep.  162. 

V.  NEW  TRIAL  AND  WRIT  OP  ERROR. 

If  on  conviction  of  prisoner  he  obtains  a  writ  of 
error,  which  is  directed  to  operate  as  a  evgifertedeae, 
and  then  escapes  from  Jail«  the  appellate  court 
will  discharge  so  much  of  the  order  awarding  the 
writ  of  error  as  directed  it  to  operate  as  a  eupersetUat 
to  the  Judgment  and  will  further  direct  that  the 
writ  of  error  be  dismissed  by  a  certain  day.  unless 
it  shall  be  made  to  appear  to  the  court  by  that  day. 
that  the  plain  tiff  in  error  is  in  proper  custody.  State 
V.  Conners,  20  W.  Va.  1 :  State  v.  Sites.  80  W.  Va.  13. 

In  a  case  tried  by  Jury  a  foundation  must  be  laid 
for  a  bill  of  exceptions  to  rulings  of  the  court  by 
making  a  motion  for  a  new  trial.  State  v.  Phares. 
24  W.  Va.  667:  State  v.  Rollins,  81  W.  Va.  868.  6  S.  E. 
Rep.  028;  State  v.  Thompson.  26  W.  Va.  160:  Dankx 
V.  Rodeheaver.  26  W.  Va.  274. 

This  rule  has  now  been  changed  in  Virginia  by 
statute.  See  Pollard's  Supp..  S  8885a;  Newberry  v. 
Williams.  80  Va.  208,  15  S.  E.  Rep.  866.  See  mono- 
graphic note  on  "Instructions"  appended  to  Womack 
V.  Circle,  20  Gratt  102;  monographic  note  on  "Acces- 
sories" appended  to  Maybush  v.  Com.,  20  Gratt  867: 
monographic  note  on  "Arguments  of  Connser*  ap- 
pended to  Coleman  v.  Com..  25  Gratt  865. 

On  indictment  for  a  felony  the  record  must  show 
that  the  prisoner  was  present  in  court  when  the 
pleadings  were  made  up  and  pleaded  in  person. 
Hooker  v.  Com..  13  Gratt  768:  State  v.  Sutfln.  82  W. 
Vi.  771;  State  v.  Conkle.  16  W.  Va.  786:  Sperry  v. 
Com.,  0  Leigh  623. 


618 


25  QRATT. 


LiTTLB  V.  Commonwealth. 


921,  922,  923 


921 


*Little  V.  Commonwealth. 


September  Term,  1874,  Staunton. 

I,  Mnrder— Jurors— Competency.*— A  person  called 
as  a  Juror  In  a  trial  for  murder,  says  in  answer  to 
a  question— I  have  expressed  an  opinion  from  what 
I  have  heard.  What  I  have  heard  was  not  from 
any  witness.  My  opinion  was  not  a  fixed  one.  I 
think  I  can  arive  the  prisoner  a  fair  trial  without 
reference  to  the  opinion  I  have  expre&sed.  He  is  a 
competent  juror. 

a.  5«ine— Bvideoofr— Rm  Oost0.t— On  the  trial  of  a 
prisoner  for  murder,  a  statement  made  by  him  to 
a  person,  in  a  few  minutes  after  the  homicide 
was  committed,  and  near  to  the  place,  and  in  the 
presence  and  hearing  of  eye  witnesses  of  the 
homicide,  who  were  not  introduced  as  witnesses 
by  the  commonwealth,  should  be  admitted  as  evi- 
dence at  the  Instance  of  the  prisoner,  as  part  of 
the  re*  aMtce. 

3.  dome- Some— Same.  — At  least  the  statement 
should  have  been  heard  by  the  court  below,  so  that 
the  court  might  determine  whether  all  or  any 
part  of  it  was  admissible  evidence,  and  that  the 
appellate  court  mlfirht  revise  the  Judgment  in  that 
respect 

4.  Some— Some— ExamlnotioB  of  Witnesses.- After  a 
witness  for  the  commonwealth  has  ariven  his  testi- 
mony and  left  the  stand,  if  the  prisoner  wishes  to 
show  that  he  has  made  a  different  statement  at 
another  time,  he  is  entitled  to  have  him  recalled, 
and  to  examine  him  on  the  point,  that  the  evi- 
dence in  contradiction  may  be  introduced:  and 
this  whether  the  failure  to  examine  him  when  he 
was  on  the  stand,  was  because  he  or  his  counsel 
were  not  informed  of  the  evidence  to  contradict 
him,  or  from  Inadvertence. 

5.  Some— Some— 5omo.— Upon  a  criminal  trial,  the 
prisoner  may  prove,  by  a  person  who  was  present, 
that  the  statement  made  before  the  grand  Jury 
by  a  witness  for  the  commonwealth,  was  alto- 
gether different  from  that  made  by  him  on  the 
trial;  and  owxre,  if  a  grand  Juror  Is  not  a  compe 
tent  witness  to  prove  it 

6.  Some— Some— Some.— A  witness  for  the  common 
wealth  is  asked  if  he  had  said  on  last  Wednesday 
in  the  front  porch  of  the  courthouse,  in  conversa- 
tion with  gentlemen,  whose  names  were  not 
known,  "If  I  had  my  way  I  wotUd  kill  the  damned 
rascals:*'   referring   to   the   prisoners.    And   he 

denies  it  The  prisoner  will  be  allowed  to 
922      prove  that  the  witness  used  *the  expression; 

though  the  names  of  the  two  gentlemen  to 
whom  it  was  spoken  cannot  be  given. 

In  July  1873,  Lycurgiis  Little  and  Oscar 
P.  Little  were  jointly  indicted  in  the  County 
court  of  Clarke  county  for  the  murder  of 
their  brother  Clinton  L.  Little.  The  pris- 
oners pleaded  ^'not  guilty,"  and  elected  to 
be  tried  separately,  and  to  be  tried  in  the 
Circuit  court  of  the  county. 

In  October  1873,  the  case  of  Lycurg^s 
Little  was  taken  up  for  trial ;  and  on  the 
empanelling  of  the  jury,  the  prisoner  ob- 
jected to  William  A.  Riely's  forming  one 
of  the  panel.     The  ground  of  his  objection 

^Competency  of  Jurors.— See  Shinn  v.  Common- 
wealth. S  Oratt  890.  and  note,  collecting  cases. 

tBvidenco— Res  Oestae.— See  monograhic  note  on 
**Re8  Gestce/'  appended  to  Jordan  v.  Commonwealth. 
25  Oratt  Ma. 


was  based  upon  his  answer  to  a  question 
put  to  him  by  the  court  as  follows:  **Have 
you  made  or  expressed  a  fixed  opinion  as 
to  the  guilt  or  innocence  of  the  prisoner  at 
the  bar?"  Answer.  **I  have  expressed  an 
opinion  from  what  I  have  heard;  what  I 
have  heard  was  not  from  any  witness.  My 
opinion  was  not  a  fixed  one.  I  think  I  can 
give  the  prisoner  a  fair  trial,  without  ref- 
erence to  the  opinion  I  have  expressed.'* 
.The  court  overruled  the  objection ;  and  the 
prisoner  excepted. 

There  were  several  exceptions  to  rulings 
of  the  court  taken  by  the  prisoner  in  the 
progress  of  the  trial,  and  these  are  set  out 
in  the  opinion  of  the  court  delivered  by 
Judge  Moncure. 

The  jury  found  the  prisoner  guilty  of 
murder  in  the  second  degree,  and  fixed  the 
term  of  his  imprisonment  in  the  peniten- 
tiary at  fourteen  years;  and  the  court 
sentenced  him  accordingly.  And  the  pris- 
oner thereupon  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas ; 
which  was  allowed. 

Conrad  &  Son,  for  the  prisoner. 

The  Attorney  General,   for  the  Common- 
wealth. 

923         *MONCURE,  P. ,  delivered  the  opin- 
ion of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  Clarke  county,  convict- 
ing Lycurgus  Little  of  murder  in  the  sec- 
ond degree,  and  sentencing  him  therefor  to 
confinement  in  the  penitentiary  for  the 
term  of  fourteen  years,  the  period  by  the 
jurors  in  their  verdict  ascertained.  There 
are  seven  assignments  of  error  in  the  judg- 
ment, which  arise  on  as  many  bills  of  ex- 
ceptions taken  to  opinions  of  the  court 
given  during  the  progress  of  the  trial.  We 
will  consider  the  questions  thus  presented 
for  the  decision  of  this  court,  or  such  of 
them  as  it  may  be  necessary  for  us  to  de- 
cide, or  as  we  may  think  it  proper  to  decide, 
in  the  order  in  which  they  arise  on  the  bills 
of  exceptions. 

1.  The  first  bill  of  exceptions  was  taken 
by  the  prisoner  to  the  action  and  ruling  of 
the  court  in  overruling  his  objection  to 
William  A.  Riely  as  a  competent  juror  for 
his  trial.  It  is  very  clear  that  the  objection 
was  invalid,  and  the  juror  was  competent, 
and  that  there  was  no  error  of  the  court  in 
this  respect.  Jackson's  case,  23  Gratt.  pp. 
919,  927-933,  and  the  cases  there  cited.  In- 
deed, this  objection,  though  taken  in  the 
court  below,  does  not  seem  to  be  relied  on 
in  this  court. 

2.  The  second  bill  of  exceptions  was  taken 
by  the  prisoner  to  the  ruling  of  the  court 
in  excluding,  as  incompetent  evidence,  a 
statement  of  the  prisoner,  made  to  Miss 
Hattie  Pri chard,  a  witness  introduced  by 
the  commonwealth;  the  prisoner,  by  his 
counsel,  contending  that  the  statement  was 
admissible  as  part  of  the  res  gestae. 

The  surrounding  circumstances  of  a  fact 
in    controversy     are    generally    admissible 
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evidence     as     reasonably    tending    to    ex- 
plain the  nature    of  such    fact,    even 

924  ^though    such    circumstances   consist 
of  mere   declarations,    and   be   of  the 

character  of  hearsay  evidence,  **  These 
surrounding  circumstances,"  says  Green- 
leaf,  ^^constituting  parts  of  the  res  gestae, 
may  always  be  shown  to  the  jury  along 
with  the  principal  fact;  and  their  admissi- 
bility is  determined  by  the  judge,  according 
to  the  degree  of  their  relation  to  that  fact, 
and  in  the  exercise  of  his  sound  discretion ; 
it  being  extremely  difficult,  if  not  impossi- 
ble, to  bring  this  class  of  cases  within  the 
limits  of  a  more  particular  description. 
The  principal  points  of  attention  are 
whether  the  circumstances  and  declarations 
offered  in  proof  were  contemporaneous  with 
the  main  fact  under  consideration,  and 
whether  they  were  so  connected  with  it  as 
to  illustrate  its  character.  Thus,  on  the 
trial  of  Lord  George  Gordon  for  treason, 
the  cry  of  the  mob  who  accompanied  the 
prisoner  on  his  enterprise  was  received  in 
evidence  as  forming  part  of  the  res  gestae, 
and  showing  the  character  of  the  principal 
fact."     1  Greenl.  on  Ev.,  2  108. 

Now  let  us  apply  the  principle  as  thus 
laid  down  to  this  case,  which  is  thus  stated 
in  the  second  bill  of  exceptions.  The  com- 
monwealth proved  that  Clinton  Little  came 
to  his  death  by  a  wound  received  in  the 
basement  of  the  house,  and  that  the  door 
leading  to  said  basement  entered  upon  the 
south  side  of  the  house,  under  a  porch ;  and 
introduced  a  witness.  Miss  Hattie  Prichard, 
who  testified  that  on  the  morning  of  the 
5th  of  July  1873,  after  having  breakfasted 
at  the  usual  hour,  she,  in  company  with 
Amanda,  the  sister  of  the  deceased,  and 
Miss  Viliary,  had  gone  to  an  apple  tree  in 
the  garden,  not  a  great  distance  from  the 
house ;  it  was  the  iirst  tree  in  the  garden ; 
that  there  was  a  fence  between  the  yard 
and  garden ;  that  she  remained  but  a  short 
time  at  the  tree — about  five  minutes — 

925  *likely  not  that  long ;  whilst  there  she 
heard  shots  fired ;  it  seemed  as  if  only 

one  shot ;  from  the  sound  it  must  have  been 
from  the  basement;  when  she  heard  the 
sound  she  came  to  the  house ;  the  ice  house 
obstructed  the  view ;  *  *  when  I  got  to  the 
yard  I  saw  Columbus  and  Gilbert  Little  in 
the  south  porch,  that  looks  towards  the 
stable ;  I  call  it  the  back  porch ;  I  saw  Oscar 
Little  and  the  prisoner  at  the  bar  in  a  slow 
walk,  not  in  a  run,  going  towards  the 
stable ;  in  a  minute,  in  a  second,  they  came 
back;'*  **I  do  not  know  what  caused  them 
to  return;  Columbus  and  Gilbert  were 
walking  around  carelessly;  Columbus  had 
a  pistol  in  each  hand ;  Gilbert  had  a  gun ; 
don't  know  what  sort;  they  had  left  the 
porch ;  when  the  prisoner  and  Oscar  came 
back,  Oscar  was  wounded ;  he  was  limping, 
which  I  then  first  observed;  the  prisoner 
told  me  when  I  met  them" —  The  attorney 
for  the  commonwealth,  at  this  point  in  the 
evidence  of  the  witness,  objected  to  her  re- 
peating the  statement  of  the  prisoner  then 
made.  The  prisoner,  by  his  counsel,  moved 
the  court  that  the  witness  be  allowed  to  re- 


peat the  statement  as  part  of  the  res  gestae, 
but  the  court  overruled  said  motion,  and  ex- 
cluded said  statement. 

We  think  that  the  court  erred  in  refusing 
to  permit  the  witness  to  state  what  was  said 
by  the  prisoner  on  the  occasion  referred  to. 
What  was  so  said  might  well  have  been,  in 
whole  or  in  part,  admissible  evidence,  either 
for  or  against  the  prisoner.  It  was  very 
closely  connected,  both  in  time  and  place, 
with  the  homicide,  which  was  the  subject 
of  the  prosecution,  and  might  well  have 
tended  to  elucidate  that  fact  as  part  of  the 
res  gestae.  It  was  said  when  the  deceased 
was  lying  close  by,  in  a  dying  state,  from 
the  effect  of  the  wounds  he  had  received, 
and  in  the  presence,  and  it  seems  the  hear- 
ing, of  Columbus  and  Gilbert  Little, 

926  *the    former  of  whom  had  a  pistol  in 
each  hand  and  the  latter  a  gun  in  his 

hand,  and  also  in  the  presence  and  hearing 
of  Oscar  Little,  who  was  also  wounded.  It 
is  not  prot>able  that  the  prisoner  had  either 
time  or  motive  to  fabricate  a  statement 
under  such  circumstances.  There  were 
present  on  that  occasion  those  who  were 
eye-witnesses  to  the  homicide,  and  who 
could  disprove  any  misstatement  which  the 
prisoner  might  have  made  in  regard  to  it. 
As  the  commonwealth  did  not,  as  she  might 
have  done,  produce  those  eye-witnesses  to 
testify  upon  the  trial,  it  seems  to  be  more 
reasonable  on  that  account,  that  the  state- 
ment made  by  the  prisoner  at  the  time  of 
the  transaction  should  not  be  excluded.  At 
all  events,  that  statement  ought  to  have 
been  heard  by  the  court  below,  so  that  that 
court  might  determine  whether  all  or  any 
part  of  it  was  admissible  evidence,  and 
this  court  might  revise  the  judgment  in 
that  respect.  We  certainly  cannot  say,  a 
priori,  that  no  part  of  that  statement  could 
have  been  legal  evidence.  It  would  have 
been  competent  for  the  court,  after  hearing 
the  evidence,  to  exclude  the  whole  or  any 
part  of  it,  if  illegal ;  and  it  would  have  de- 
volved on  the  jury  to  attach  to  the  state- 
ment, or  so  much  of  it  as  the  court  might 
have  held  to  be  admissible,  only  so  much 
weight  as  they  might  have  considered  it 
entitled  to.  The  question  of  credibility  of 
the  evidence  being  one  exclusively  for  the 
jury. 

3.  The  third  assignment  of  error  is  the 
subject  of  the  third  bill  of  exceptions,  and 
is,  that  **the  court  erred  in  refusing  to  allow 
James  F.  Milton,  jr. ,  to  be  recalled  for  the 
purpose  of  enabling  the  prisoner  to  ask  him 
a  question  with  a  view  to  impeaching  his 
testimony,  and  also  to  show  malice  on  the 
part  of  said  Milton  towards  the  prisoner; 
it  appearing  that  this  evidence  was  onlj 
discovered   after  the  said  Milton  had 

927  *left  the  stand,    and   after    the    com- 
monwealth had   closed  its  evidence." 

It  does  not  appear  from  the  bill  of  excep- 
tions, on  what  ground  the  court  refused  to 
permit  the  witness,  Milton,  to  be  recalled, 
though  the  petition  for  the  writ  of  error 
states,  that  *^the  ground  taken  by  the  court 
in  refusing  to  allow  the  witness  to  be  re- 
called   was,    that   the  application  came  too 
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late,  although  it  appeared  by  the  affidavit 
of  Mr.  Hesser  (which  is  set  out  in  the  bill 
of  exceptions),  and  by  the  averment  of 
counsel,  that  the  proposed  evidence  was 
just  discovered.'*  But  in  the  view  of  the 
court  it  is  immaterial  whether  the  refusal 
Tvas  upon  that  ground  or  not,  and  that 
whether  it  was  or  not,  the  court  erred  in  so 
refusing. 

*  *The  credit  of  a  witness, ' '  says  Greenleaf , 
'^may  also  be  impeached  by  proof  that  he 
has  made  statements  out  of  court  contrary 
to  what  he  has  testified  at  the  trial.  But  it 
is  only  in  such  matters  as  are  relevant  to 
the  issue,  that  the  witness  can  be  contra- 
dicted; and  before  this  can  be  done,  it  is 
g-enerally  held  necessary,  in  the  case  of 
verbal  statements,  first  to  ask  him  as  to  the 
time,  place  and  person  involved  in  the  sup- 
posed contradiction.  It  is  not  enough  to 
ask  him  the  general  question  whether  he 
has  ever  said  so  and  so,  nor  whether  he  has 
always  told  the  same  story,  because  it  may 
frequently  happen  that,  upon  the  general 
question,  he  may  not  remember  whether  he 
has  so  said ;  whereas,  when  his  attention  is 
challenged  to  particular  circumstances  and 
occasions,  he  may  recollect  and  explain 
what  he  has  formerly  said.  This  course  of 
proceeding  is  considered  indispensable, 
from  a  sense  of  justice  to  the  witness ;  for 
as  the  direct  tendency  of  the  evidence  is  to 
impeach  his  veracity,  common  justice  re- 
quires that,  by  first  calling  his  attention  to 
the  subject,  he  should  have  an  oppor- 
928  tunity  to  recollect  the  *facts,  and,  if 
necessary,  to  correct  the  statement 
already  given,  as  well  as  by  a  re-examina- 
tion to  explain  the  nature,  circumstances, 
meaning  and  design  of  what  he  is  proved 
elsewhere  to  have  said."  1  Greenl.  on  Ev., 
{  462. 

In  the  Queen's  case,  2  Brod.  &  Bing.  R. 
313,  this  subject  was  very  much  discussed, 
and  the  rule  and  the  reason  of  it  were  laid 
down  to  the  same  effect  in  the  unanimous 
opinion  of  the  learned  judges,  which  was 
delivered  by  Abbott  C.  J.  See  that  part  of 
the  opinion  set  out  in  note  1  to  1  Greenl. 
on  Ev.,  i  462. 

In  the  United  States  the  same  course  has 
been  generally  adopted,  as  appears  from 
the  cases  cited  in  the  same  note.  Though 
in  Massachusetts  and  some  of  the  other 
states  the  rule  appears  to  be  different,  as 
appears  from  cases  also  cited  in  the  same 
note.  In  this  state  the  existence  of  the 
rule  was  affirmed  in  Unis  &c.  v.  Charlton's 
adm'or  Ac,  12  Gratt.  484,  494,  in  which  the^ 
question  was  for  the  first  time  distinctly 
presented  to  this  court  for  its  decision; 
though  no  doubt  always  our  practice  has 
conformed  to  the  rule  as  laid  down  by 
Greenleaf,  which  we  consider  a  good  rule, 
and  one  that  ought  to  prevail  here.  Con- 
ceding that  it  is  our  rule,  we  think  that  the 
court  ought  to  have  permitted  the  witness 
to  be  recalled,  in  order  to  comply  with  the 
requisition  of  the  rule.  Certainly  it  ought, 
if,  as  is  alleged,  the  prisoner  and  his  coun- 
sel were  uninformed  of  the  fact  set  forth  in 
the  affidavit  of  Hesser  until   after  the  wit- 


ness, Milton,  had  left  the  stand.  But  the 
court  ought  to  have  given  such  permission, 
even  if  the  fact  was  known  to  the  prisoner 
and  his  counsel  before  the  said  witness  had 
left  the  stand,  and  the  omission  then  to  ask 
the  question  of  him  was  a  mere  oversight. 
The  testimony  of  that  witness  was  all  im- 
portant, and  upon  the  question  of  his 

929  credibility    depended    no    doubt    *the 
issue  of  life  and  death,  which  the  jury 

had  to  determine.  It  would  have  been  very 
unreasonable  to  make  the  life  of  a  human 
being  depend  upon  a  mere  rule  of  practice 
adopted  for  the  sake  of  convenience  only. 
But  in  fact  the  rule  is  founded  on  a  sense 
of  justice  to  the  witness,  and  was  estab- 
lished for  his  benefit.  If  it  could  be  con- 
sidered that  the  rule  does  not  exist  here  (as 
it  certainly  does),  then  the  prisoner  would 
have  had  a  right  to  introduce  Hesser  when 
he  offered  to  do  so,  for  th6  purpose  of  con- 
tradicting the  witness  for  the  common- 
wealth. So,  that  in  any  view  of  the  rule, 
and  whether  it  be  considered  as  existing 
here  or  not  as  a  rule  of  practice,  the  court 
certainly  erred  either  in  refusing  to  permit 
the  witness,  Milton,  to  be  recalled  as  afore- 
said, or  in  refusing  to  permit  Hesser  to  be 
examined  as  a  witness  to  contradict  the  tes- 
timony of  Milton,  if  in  fact  the  court  did 
so  refuse,  as  seems  to  have  been  the  case. 

4.  The  fourth  assignment  of  error  is  the 
subject  of  the  fourth  bill  of  exceptions,  and 
is  that  the  court  refused  *'to  permit  the 
prisoner  to  prove  by  Col.  Washington  Dear- 
mont  that  the  witness,  James  F.  Milton, 
Jr.,  had  made  before  the  grand  jury  that 
indicted  the  prisoner,  a  statement  of  the 
alleged  confession,  altogether  different  from 
the  statement  made  by  him  at  the  trial; 
and  that  he  did  not  make  before  said  grand 
jury  the  statement  made  by  him"  at  said 
trial. 

It  does  not  appear  from  the  bill  of  excep- 
tions what  was  the  ground  of  the  court's 
refusal ;  but  in  the  petition  for  the  writ  of 
error  it  is  said  that  **the  court  refused  to 
permit  Col.  Dearmont  to  prove  what  Milton 
had  stated  in  the  grand- jury  room,  upon 
the  ground  that  such  testimony  was  con- 
trary to  public  policy."  We  can  conceive 
of  no  other  ground  on  which  such  refusal 
could  have  been  based. 

930  *We  are  of  opinion  that    the    court 
erred   in   such  refusal,  whatever  may 

have  been  the  ground  on  which  it  was 
based.  The  proceedings  of  grand  jurors 
seem  to  be  regarded  as  privileged  commu- 
nications, and  upon  grounds  of  public  policy. 
**It  is  the  policy  of  the  law,"  says  Green- 
leaf, **that  the  preliminary  enquiry  as  to 
the  guilt  or  innocence  of  a  party  accused 
should  be  secretly  conducted.  And  in  fur- 
therance of  this  object,"  he  further  says, 
**every  grand  juror  is  sworn  to  secrecy. " 
1  Greenl.  on  Ev.,  {  252.  And  by  Bigelow, 
J.,  in  Commonwealth  v.  Hill,  11  Cush.  R. 
137,  140,  it  is  said,  that  •*the  extent  of  the 
limitation  upon  the  testimony  of  grand 
jurors  is  best  defined  by  the  terms  of  their 
oath  of  office,  by  which  the  commonwealth's 
counsel,  their  fellows,  and   their  own,  they 
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are  to  keep  secret."  But  the  form  of  the 
oath  required  by  our  law  to  be  administered 
^o  grand  juries  is  very  different,  and  they 
are  not  required  to  be  sworn  to  secrecy. 
Code,  ch.  200,  {  6,  p.  1237.  If  the  obligation 
of  secrecy  arises  alone  from  the  form  of  the 
oath,  there  is  therefore  no  such  obligation 
in  this  state.  But  the  rule  for  the  exclusion 
of  such  evidence  is,  no  doubt,  not  founded 
alone  on  the  form  of  the  oath,  but  also  upon 
public  policy.  It  has  not  been  precisely 
determined,  however,  how  far  the  rule  ex- 
tends, and  what  is  the  reason  of  it.  ^*Oue 
reason,"  says  Greenleaf,  **may  be  to  pre- 
vent the  escape  of  the  party  should  he  know 
that  proceedings  were  in  train  against  him ; 
another  may  be  to  secure  freedom  of  delib- 
eration and  opinion  among  the  grand  jurors, 
which  would  be  impaired  if  the  part  taken 
by  each  might  be  made  known  to  the  ac- 
cused. A  third  reason  may  be  to  prevent 
the  testimony  produced  before  them  from 
being  contradicted  at  the  trial  of  the  indict- 
ment by  subordination   of  perjury  on 

931  the  part  of  the   accused."    *1  Greenl. 
on  ^v.,  2  252.     None  of  these  reasons 

seem  to  require  or  authorize  the  exclusion 
even  of  a  grand  juror  as  a  competent  wit- 
ness to  prove  that  a  statement  made  by  a 
person  before  the  grand  jury  on  the  finding 
of  an  indictment,  was  different  from  the 
statement  made  by  the  same  person  before 
the  jury  on  the  trial  of  the  indictment. 
And  in  4  Chitty's  Bl.,  p.  126,  note  4,  it  is 
said — that  a  few  years  ago,  at  York,  a  gen- 
tlemata  of  the  grand  jury  heard  a  witness 
swear  in  court  upon  the  trial  of  a  prisoner 
directly  contrary  to  the  evidence  which  he 
had  giyen  before  the  grand  jury.  He  im- 
mediately communicated  the  circumstance 
to  the  judge,  who,  upon  consulting  the  judge 
in  the  other  court,  was  of  opinion  that 
public  justice  in  this  case  required  that  the 
evidence  which  the  witness  had  given  before 
the  grand  jury  should  be  disclosed,  and  the 
witness  was  committed  for  perjury,  to  be 
tried  upon  the  testimony  of  the  gentlemen 
of  the  grand  jury.  It  was  held,  the  object 
of  this  concealment  was  only  to  prevent  the 
testimony  produced  before  them  from  being 
counteracted  by  subordination  of  perjury 
on  the  part  of  the  persons  against  whom 
bills  were  found.  This  is  a  privilege  which 
may  be  waived  by  the  crown.  See  1  Chit. 
Cr.  Ivaw  p.  317,  marg.  Such  seems  to  have 
been  held  to  be  the  law  even  in  England, 
where,  by  the  express  terms  of  the  grand 
juror's  oath,  he  is  bound  to  secrecy.  It 
cannot  be  said,  therefore,  at  least  as  a 
matter  free  from  grave  doubt,  that  even  if 
the  witness  in  this  case  had  been  one  of 
the  grand  jury  that  found  the  indictment, 
he  would  have  been  incompetent  to  testify 
as  to  the  evidence  of  the  witness  Milton 
before  the  grand  jury. 

But,  however  that  may  be  (and  we  do  not 

mean  to  decide  the  question,    because   it  is 

unnecessary    in    this    case),     we   consider 

it  very    clear   that    Dearmont    was  a 

932  *competent   witness   to    testify  as  to 
the  said  evidence,    and   ought   not  to 

have  been  excluded  by  the  court.     Though 


the  rule  has  been  said   to  include  not  only 
the     grand    jurors    themselves,    bnt    their 
clerk,  if  they  have  one,  and  the  prosecnting 
officer,  if  he  is   present   at   their  delibera- 
tions; all  these   being  equally  concerned  in 
the   administration  of  the   same  portion  of 
penal   law ;  1    Greenl.    on  Ev.  J  252 ;  yet  it 
has   been   expressly   held,    in  England,  on 
the  trial  of  an  indictment  for  perjury  com- 
mitted in  giving  evidence  before  the  grand 
jury,  that  another  person  who  was    present 
as   a   witness  in   the   same   matter,  at  the 
same  time,  is  competent  to  testify  to  what 
the  prisoner   said  before    the   grand    jury; 
and    that  a    police   officer   in    waiting  was 
competent  for  the  same  purpose ;  neither  of 
these   being  sworn   to  secrecy.     Regina  v. 
Hughes,  1  Car.  &  Kir.  R.  519;  cited  in  note 
4   to  1  Greenl.  supra.     This  case  comes  di* 
rectly  within  the  principle  of  that  decision, 
and  if  it  be  sound  law,  as  we  think  it  is,  it 
follows,    a    fortiori,    that   the  testimony  of 
Dearmont   was  competent  for  the  purpose 
for  which  it  was  offered  in  this  case. 

5.  The  fifth  assignment  of  error  is  the 
subject  of  the  fifth  bill  of  exceptions,  and 
is  that  ^^the  court  erred  in  ruling  that  the 
question  put  to  the  witness  James  F.  Mil- 
ton, Jr.,  by  counsel  for  the  prisoner,  viz: 
If  he  Milton,  had  not  stated  on  last  Wed- 
nesday, on  the  front  porch  of  the  court- 
house, in  conversation  with  two  gentlemen 
whose  names  were  not  known,  'If  I  had  my 
way  I  would  kill  the  damned  rascals, '  re- 
ferring to  the  prisoners,  was  improper,  and 
in  excluding  the  same  on  the  ground  that 
the  names  of  the  two  gentlemen  were  not 
given." 

The  question  presented  by  the  fifth  bill 
of  exceptions  is  not  accurately  stated  in 
the  fifth  assignment  of  error,  though  the 
effect  is  the  same.  It  appears  from 
933  *the  bill  of  exceptions  that  the  ques- 
tion was  actually  put  to  and  answered 
by  the  witness  Milton ;  and  that  William 
Lewis,  a  witness  for  the  prisoner,  was 
asked  if  he  had  not  heard  said  Milton,  at 
the  time  and  place  referred  to  in  the  above 
interrogatoi^,  in  a  conversation  with  two 
gentlemen  (whose  names  the  counsel  for 
the  prisoner  stated  were  not  known  at  the 
time  the  above  question  was  asked  said 
Milton,  and  had  not  been  ascertained  till 
afterwards),  make  use  of  the  expression 
quoted  in  the  above  interrogatory.  To 
which  question  the  attorney  for  the  com- 
monwealth objected,  and  the  court  sustained 
the  objection,  upon  the  ground  that  a  proper 
foundation  had  not  been  laid  for  the  ques- 
tion by  informing  the  witness  of  the  names 
of  the  persons  with  whom  the  alleged  con- 
versation was  held,  and  would  not  permit 
the  witness  to  answer.  To  which  ruling  of 
the  court  the  prisoner,  by  his  counsel,  ex- 
cepted. 

We  think  that  the  court  erred  in  so  ruling ; 
and  that  there  was  a  sufficient  specification 
as  to  the  time,  place  and  persons  involved 
in  the  supposed  contradiction,  within  the 
meaning  of  the  law  on  this  subject.  1 
Greenl.  on  Ev.  {  62.  The  name  of  the  per- 
sons could  not  be  given  because  it  appears 
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they  were  unknown ;  but  they  were  other- 
wise sufficiently  described,  and  that  is  all 
that  the  law  requires. 

6.  The  sixth  bill  of  exceptions  was  taken 
to  the  refusal  of  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial,  upon  the 
gfround  that  the  verdict  was  contrary  to 
the  evidence ;  which  is  the  subject  of  the 
first  assignment  of  error.  The  facts  proved 
in  the  case  are  certified  in  the  bill  of  ex- 
ceptions, except  that  in  some  respects 
therein  stated  the  testimony  was  conflicting, 
in  which  respects,  therefore,  the  facts  were 

not  certified. 

934  *We  think  it  very  clear  that  the  re- 
fusal of  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial  affords  no  good 
g-round  for*  reversing  the  judgment,  accord- 
ing to  the  well  settled  law  of  this  state, 
as  may  be  seen  by  reference  to  Read's  case, 
22  Gratt.  924,  in  which  all  the  other  cases 
on  the  subject  are  referred  to.  We  deem  it 
unnecessary  to  say  anything  further  on 
this  subject. 

7.  The  question  presented  by  the  sixth 
assignment  of  error  and  the  seventh  bill  of 
exceptions  (both  of  which  present  the  same 
question),  is  rendered  immaterial  by  our 
decision  of  the  question  arising  on  the  third 
assignment  of  error,  and  we  will  therefore 
take  no  further  notice  of  it. 

8.  The  last  assignment  of  error  is,  that 
'*it  is  not  proven  that  the  felony  with  which 
the  prisoner  was  charged  was  committed 
within  the  county  of  Clarke,  as  the  indict- 
ment alleges,  or  within  the  jurisdiction  of 
the  court  that  tried  him."  ^ 

No  notice  was  taken  of  any  such  point  in 
the  court  below,  but  it  is  noticed  for  the 
first  time  in  the  petition  for  a  writ  of  error. 
Had  it  been  noticed  in  the  court  below,  the 
alleged  defect  would  no  doubt  have  been  at 
once  supplied.  The  omission  in  the  proof, 
if  any,  was  a  mere  oversight.  The  pris- 
oner is  charged  in  the  indictment  with 
committing  the  offence  in  the  county  of 
Clarke.  It  was  proved  that  the  act  was 
done  in  the  house  of  f^ranklin  Little,  the 
father  of  the  prisoner  and  the  deceased,  the 
location  of  which  in  the  county  of  Clarke 
was  no  doubt  notorious  to  all  the  jury  and 
all  the  parties  concerned  in  the  trial.  The 
jury  found  the  prisoner  gr^ilty  of  commit- 
ting the  offence  in  the  county  of  Clarke, 
as  charged  in  the  indictment.  And  we 
think  the  ground  relied  on  in  the  last  as- 
signment of  error  for  the  reversal  of  the 
judgment,  is  insufficient  for  that  pur- 
pose. 

935  *But  upon  the  grounds  relied  on  in 
the  second,  third,  fourth  and  fifth  as- 

sig'nments  of  error  and  bills  of  exceptions, 
as  aforesaid,  we  think  the  judgment  is 
erroneous  and  ought  to  be  reversed,  the 
verdict  of  the  jury  set  side,  and  the  cause 
remanded  for  a  new  trial  to  be  had  therein 
in  conformity   with   the  foregoing  opinion. 

The  judgment  was  as  follows : 

This  day  came  as  well  the  plaintiff  in 
error  by  counsel,    as  the    attorney   general 


on  behalf  of  the  commonwealth,  and  the 
court  having  maturely  considered  the  tran- 
script of  the  record  of  the  judgment  afore- 
said and  the  argximents  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  Circuit  court 
erred  in  refusing  to  permit  the  witness. 
Miss  Hattie  Prichard,  to  repeat  the  state- 
ment made  to  her  by  the  prisoner  as  men- 
tioned in  the  second  bill  of  exceptions.  That 
statement  might  well  have  been,  in  whole 
or  in  part,  admissible  evidence,  either  for  or 
against  the  prisoner.  It  was  very  closely 
connected,  both  in  time  and  place,  with  the 
homicide,  which  was  the  subject  of  the 
prosecution,  and  might  well  have  tended  to 
elucidate  that  fact  as  part  of  the  res  gestae. 
It  was  made  when  the  deceased  was  lying 
close  by  in  a  dying  state  from  the  effects 
of  the  wounds  he  had  received,  and  was 
made  in  the  presence,  and  no  doubt  in  the 
hearing,  of  those  who,  it  seems,  were  eye- 
witnesses to  the  homicide,  but  who  were 
not  examined  by  the  commonwealth  as  wit- 
nesses in  regard  to  the  same.  At  all  events, 
that  statement  ought  to  have  been  heard  by 
the  court  below,  so  that  such  court  might 
determine  whether  all  or  any  part  of  it  was 

admissible  evidence,  and  this  court 
936      might  revise  *the   judgment  in  that 

respect.  We  certainly  cannot  say  a 
priori,  that  no  part  of  that  statement  could 
have  been  legal  evidence.  It  would  have 
been  competent  for  the  court,  after  hearing* 
the  statement,  to  exclude  the  whole  or  any 
part  of  it  if  illegal;  and  it  would  have 
devolved  on  the  jury  to  attach  to  the  state- 
ment, or  so  much  of  it  as  the  court  might 
have  held  to  be  admissible,  only  so  much 
weight  as  they  considered  it  entitled  to. 

The  court  is  further  of  opinion  that  the 
Circuit  court  erred  in  overruling  the  motion 
of  the  prisoner,  that  the  witness  James  F. 
Milton,  Jr.,  might  be  ag'ain  put  on  the 
stand  for  the  purpose  of  allowing  the  pris- 
oner to  cross-examine  him  with  a  view  to 
his  contradiction,  as  mentioned  in  the  third 
bill  of  exceptions. 

The  court  is  further  of  opinion  that  the 
Circuit  court  erred  in  refusing  to  permit 
Washington  Dearmont,  a  witness  introduced 
in  behalf  of  the  prisoner,  to  state  what  the 
witness  James  F.  Milton,  jr.,  said  before 
the  grand  jury,  as  mentioned  in  the  fourth 
bill  of  exceptions. 

The  Court  is  further  of  opinion  that  the 
Circuit  court  erred  in  sustaining  the  objec- 
tion of  the  attorney  for  the  commonwealth 
to  the  question  propounded  to  William 
Lewis,  a  witness  for  the  prisoner,  as  men- 
tioned in  the  fifth  bill  of  exceptions. 

The  court  is  further  of  opinion  that  there 
is  no  error  of  the  court  in  any  of  its  other 
rulings  in  this  cause,  except  that  this  court 
does  not  decide  the  question  presented  by 
the  seventh  bill  of  exceptions,  the  decision 
of  which  is  unnecessary.  Therefore,  for 
the  reasons  aforesaid,  it  is  considered  by 
the  court  that  the  said  judgment  of  the 
Circuit  court  be  reversed  and  annulled,  that 
the  verdict  of  the  jury  be  set  aside,  and  that 
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the  cause  be  remanded  to  the  said  Cir- 
937      cuit  *court    for   a  new  trial  to  be  had 

therein  in  conformity  with  the  fore- 
going* opinion.  Which  is  ordered  to  be  cer- 
tified to  the  said  Circuit  court  of  Clarke 
ounty. 

Judgment  reversed. 


938  ^Commonwealth  v.  Lewis  &  Diviney. 

December  Term,  1874,  Richmond. 

I.  Judgment— Plnality— Circuit  Courts— Appeal.— On  a 

trial  for  a  misdemeanor  in  a  County  court,  there  is 
a  verdict  and  Judsrment  asralnst  the  defendants, 
and  they  take  the  case  to  the  Circuit  court;  where 
the  Judgment  is  reversed,  and  the  cause  retained 
for  a  new  triaL  There  may  be  a  writ  of  error  to 
the  Court  of  Appeals  from  the  judsrmeut  of  the 
Circuit  court 

a.  Mlademeanors— Joint  IndlctmeBt.*— Where  two  per- 
sons have  been  indicted  Jolu  tly  for  a  misdemeanor, 
they  cannot  claim  anyriffht  to  be  tried  separately. 

The  case  is  stated  in  the  opinion  of  Judge 
Moncure. 

The  Attorney  General  and  Montague,  for 
the  commonwealth. 

There  was  no  counsel  for  the  appellees. 

MONCURE,  P.,  delivered   the  opinion  of 
the  court. 

The  defendants  in  error,  with  several 
others,  were  indicted  in  the  County  court 
of  Middlesex  county,  on  the  24th  day  of 
December  1874,  for  unlawfully  taking  and 
catching  oysters  with  dredges  and  scrapes, 
in  the  waters  within  the  jurisdiction  of  this 
commonwealth,  and  in  the  county  aforesaid ; 
the  said  defendants  being  then  and  there 
non-residents  of  the  state  of  Virginia.  The 
indictment  was  founded  on  section  22  of 
chapter  333  of  the  Acts  of  Assembly  1872-73, 
page  316.  It  contained  three  counts,  the 
last  of  which  charged  the  defendants  with 
unlawfully  using  and  employing  the 
schooner  belonging  to  and  the  property  of 
one  of  the  defendants,  Michael  Diviney, 
and  hailing  from  the  city  of  Baltimore, 
in    the    state    of   Maryland,    for    the 

939  *purpose  of  taking  and  catching  oys- 
ters, and  with   taking  and    catching 

oysters  on  board  of  said  schooner,  with 
dredges  and  scrapes,  in  the  waters  and 
within  the  jurisdiction  aforesaid.  On  the 
same  day  on  which  the  indictment  was 
found,  the  defendants  pleaded  not  guilty ; 
to  which  the  attorney  for  the  commonwealth 
replied  generally.  And  then  the  defendants 
moved  the  court  to  permit  them  to  sever  in 
their  defence;  which  motion,  being  con- 
sidered, was  overruled  by  the  court.  And 
thereupon  the  issue  joined  was  tried  by  a 
jury,  who  found  the  defendants,  Charles 
L#ewis  and  Michael  Diviney  (being  the  de- 
fendants in   error),     guilty,    and   assessed 

^Jolnt  Indictment.— Upon  this  subject  see  Jones  v. 
Commonwealth.  81  Oratt  880,  and  note. 


each  of  them  with  a  fine  of  two  hundred  dol- 
lars ;  and  found  the  other  defendants  not 
guilty.  The  defendants  moved  the  court 
for  an  arrest  of  judgment,  which  motion  was 
overruled.  The  court  then  rendered  judg- 
ment against  the  defendants  in  error  for 
the  said  fines  and  the  costs  of  the  prosecu- 
tion ;  and  also  made  an  order  that  unless 
the  said  fines  and  costs  should  be  forthwith 
paid,  the  sheriff  of  the  county  should  sell 
the  said  vessel  and  all  her  tackle  (which,  it 
appeared,  the  inspector  had  seized  and  then 
held),  for  the  satisfaction  of  the  said  judg- 
ment. Then  the  defendants  in  error  moved 
the  court  to  set  aside  the  verdict  and  judg- 
ment, and  grant  them  a  new  trial ;  which 
motion  was  also  overruled.  No  exception 
was  taken  to  any  action  or  ruling  of  the 
court  in  the  case. 

On  the  4th  day  of  February  1874,  upon 
the  petition  of  the  defendants  in  error,  a 
writ  of  error  to  operate  as  a  supersedeas  to 
the  said  judgment  of  the  County  court,  was 
awarded  by  the  judge  of  the  Circuit  court 
of  said  county.  And  afterwards,  to  wit: 
on  the  19th  day  of  March  1874,  the  cause 
being  heard  in  the  said  Circuit  court,  it 
seemed  to  that  court  that  the  County  court 
erred  in  refusing  to  allow  the  defend- 
940  ants  to  sever  *in  their  defense,  and 
to  have  a  separate  trial ;  and  therefore 
the  Circuit  court  reversed  and  annulled  the 
said  judgment  of  the  County  court,  and  set 
aside  the  verdict,  and  ordered  the  cause  to 
be  retained  in  the  said  Circuit  court  for  a 
new  trial  to  be  had  therein.  To  the  said 
judgment  of  the  Circuit  court,  the  common- 
wealth applied  jko  this  court  for  a  writ  of 
error ;  which  was  accordingly  awarded. 

There  can  certainly,  now,  be  no  doubt 
that  the  judgment  of  the  Circuit  court  is 
such  a  final  judgment  as  that  a  writ  of 
error  will  lie  thereto ;  though  the  cause  was 
ordered  to  be  retained  in  said  court  for  a 
new  trial  to  be  had  therein,  which  order 
was  interlocutory  in  its  nature.  Nothing 
was  ever  done  under  that  order ;  and  very 
soon  after  the  judgment  of  the  Circuit  court 
was  rendered,  the  commonwealth  applied 
for  and  obtained  a  writ  of  error  thereto. 
The  judgment  of  the  County  court  was  in 
all  respects  final,  and  the  finality  of  that 
judgment  is  imparted  to  the  judgment  of 
the  Circuit  court,  and  makes  it  final  for  the 
purpose  of  having  it  reviewed  and  reversed 
by  this  court.  This  subject  has  been  twice 
recently  before  this  court,  and  on  both  oc- 
casions it  was  declared  that  such  a  judg- 
ment of  the  Circuit  court  is  final,  and  a 
writ  of  error  will  lie  thereto  from  this  court. 
Brumbaugh  v.  Wissler's  ex'or,  supra,  463; 
and  Crawford  v.  The  Valley  Railroad  Co., 
Id.  467. 

This  court,  then,  having  jurisdiction  of 
the  case,  the  question  now  arises,  whether 
there  is  any  error  in  the  judgment  of  the 
Circuit  court? 

The  defendants  in  error  did  not  appear 
by  counsel  in  this  court,  and  though  they 
appeared  by  counsel  both  in  the  County  and 
Circuit  courts,  yet  the  record  does  not  dis- 
close the   grounds   of  their  defense   to  the 
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prosecution.     The  Circuit  court  seems 

941  to  have  awarded  *a  writ  of  error  to  the 
judgment  of  the  County  court  without 

any  petition  or  other  assignment  of  errors ; 
at  least  none  appears  in  the  record.  The 
Circuit  court  places  its  reversal  of  the  judg* 
ment  of  the  County  court  upon  a  single 
g-round  of  error,  to  wit :  the  refusal  of  the 
County  court  to  allow  the  defendants  to 
sever  in  their  defense  and  to  have  a  sepa- 
rate trial ;  and  as  no  other  ground  of  error 
is  noticed  by  the  Circuit  court,  the  pre- 
sumption is  that  none  other  was  relied  on 
in  that  court. 

In  regard  to  that  ground  of  error  this 
court  can  have  no  difficulty.  Even  on  a 
joint  indictment  against  two  or  more  for 
felony,  the  defendants  were  not  entitled, 
as  matter  of  right  at  common  law,  to  have 
a  several  trial,  but  the  court,  or  officer 
prosecuting  for  the  crown  or  the  common- 
wealth, might  at  its  or  his  election,  have 
a  joint  or  several  trial  in  such  a  case; 
though  such  election  was  always  exercised 
with  due  regard  and  tenderness  to  the  ac- 
cused. 3  Rob.  Pr.,  old  ed.,  150-152,  and 
the  cases  there  cited.  In  The  United  States 
V.  Marchant,  12  Wheat.  R.  480,  this  question 
was  fully  considered,  all  the  authorities 
hearing  upon  it  were  reviewed,  and  the 
practice  was  settled  by  the  Supreme  court 
in  an  opinion  delivered  by  Mr.  Justice 
Story.  The  common  law  on  this  subject, 
however,  has  Deen  changed  in  this  state  in 
cases  of  felony ;  in  consequence,  no  doubt, 
of  the  difficulties  arising  from  the  exercise 
of  the  right  of  peremptory  challenge  on 
joint  trials  in  such  cases.  So  that  now,  by 
statute,  persons  indicted  jointly  for  felony, 
may  elect  to  be  tried  jointly  or  severally, 
on  certain  terms  prescribed  by  the  statute. 
Code,  ch.  202,  {{  13,  14  and  15.  But  this 
statutory  right  of  election  g"iven  to  the  ac- 
cused is  subject  to  the  right  of  the  common- 
wealth, which  still  exists,  to  try  the 
accused     severally,     notwithstanding 

942  *they   may   elect   to  be  tried  jointly. 
Curran's  case,  7  Gratt.  619,  627.     But 

never,  in  a  case  of  misdemeanor,  have  per- 
sons, jointly  indicted,  been  entitled  as  mat- 
ter of  right,  to  be  tried  severally;  the 
common  law  on  that  subject  having  never 
been  changed  by  statute.  If  it  can  properly 
be  said  that  the  court  has  a  discretion  to 
order  a  joint  or  several  trial  in  such  a  case, 
and  that  it  ought  to  exercise  such  discretion 
soundly;  certainly  it  devolves  on  the  ac- 
cused to  show  that  it  was  not  exercised 
soundly  in  refusing  to  allow  th&m  to  have 
a  separate  trial ;  and  as,  in  this  case,  no 
exception  was  taken  to  the  action  of  the 
court  in  that  respect,  we  must  presume 
that  the  discretion  of  the  court  was  soundly 
exercised.  We  do  not  mean,  however,  to 
decide  in  this  case,  because  it  is  unneces- 
sary for  the  purposes  of  the  case  to  decide 
the  question,  that  the  action  of  the  court 
in  this  respect  is  proper  ground  of  exception 
or  complaint  on  the  part  of  the  accused. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  judgment  of  the  County 
court  on  the  only  ground  on   which  it  was 


reversed  by  the  Circuit  court ;  and  seeing 
no  error  in  that  judgment,  we  are  of  opin- 
ion that  the  Circuit  court  erred  in  revers- 
ing it. 

Therefore  the  judgment  of  the  Circuit 
court  is  reversed  and  annulled  and  that  of 
the  County  court  affirmed. 

Judgment  of  the  Circuit  court  reversed. 


943 


*Jordan  v.  Commonwealth.* 


December  Term,  1874,  Richmond. 
I.  Robbery  —  Evidence— Rm    OestaB— Identification.— 

On  a  prosecution  for  a  robbery,  a  witness  drives  a 
description  of  the  robbers  received  from  the  wife 
of  the  prosecutor  a  few  minutes  after  the  occur- 
rence, and  he  states  that  he  pursued  after  the 
parties  and  found  the  prisoner  and  another,  at  a 
place  he  describes.  The  commonwealth's  attorney 
may  then  properly  ask  him  whether  the  prisoner 
and  the  other  person  corresponded  on  that  niffht, 
in  dress  and  appearance,  with  two  of  the  men  de- 
scribed by  the  wife  of  the  prosecutor.  And  his 
answer  that  they  did.  was  proper  evidence, 
a.  Same— What  Conatitutea.— The  prisoner  is  prose- 
cuted for  the  robbery  of  a  pistol.  If  he  snatched 
the  pistol  from  the  hands  of  the  prosecutor  simply 
to  prevent  the  prosecutor  from  usinsr  it  against 
his  assailants,  without  at  the  time  intending  to 
appropriate  it  though  he  afterwards  takes  it 
away  and  sells  it,  this  is  not  robbery  of  the 
pistol:  thousrh  he  and  others  went  together  to 
the  house  of  the  prosecutor  for  the  purpose  of 
committing  a  robbery. 

3.  dame— Same.— But  in  such  case,  if  the  prisoner, 
when  he  snatched  the  pistol,  had  the  Intention  to 
deprive  the  prosecutor  of  it,  though  he  may  have 
also  had  the  purpose  to  prevent  the  use  of  it  by 
the  prosecutor,  this  is  robbery. 

4.  Same— Same.— To  constitute  a  robbery  it  is  not 
necessary  that  the  prisoner  should  intend  to 
appropriate  the  property  to  his  own  use.  If  he 
intended  to  deprive  the  prosecutor  of  his  property, 
that  is  sufficient. 

5.  Jurisdiction. —The  criminal  Jurisdiction  of  the 
HustinflTS  court  of  the  city  of  Richmond  extends 
one  mile  beyond  the  city  limits,  on  the  nortb  side 
of  James  river. 

This  was  an  indictment  in  the  Hustings 
court  of  the  city  of  Richmond,  against 
Henry  Jordon  for  the  robbery  of  Elijah 
Priddy  of  a  pistol.  Priddy  lived  in  the 
county  of  Henrico,  beyond  the' limits  of  the 
city,  but  within  one  mile  of  the  corporation 
line,  and  the  robbery  was  charged  to 
944  have  been  committed  at  *his  house. 
On  the  second  trial  of  the  prisoner 
he  was  found  gniilty  by  the  jury,  and  the 
term  of  his  imprisonment  in  the  peniten- 
tiary was  fixed  at  five  years ;  and  there  was 
a  judgment  according  to  the  verdict. 

On  the  trial  the  prisoner  took  two  bills  of 
exceptions  to  rulings  of  the  court ;  and  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error  to  the  judgment;  which  was  awarded. 
The  questions  are  sufficiently  stated  in  the 
opinion  of  the  court,  delivered  by  Judge 
Staples. 

*Por  monographic  note  on  Res  Qests,  see  end  of  case. 
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Young",  for  the  prisoner. 

The  Attorney  General,    for  the  common- 
wealth. 

STAPIvES,  J.,  delivered   the   opinion  of 
the  court. 

The  first  assignment  of  error  arises  upon 
a  question  asked  a  witness,  and  set  out  in 
the  first  bill  of  exceptions.  This  witness 
had  testified  that  he  went  to  the  prosecutor's 
house  within  a  few  minutes  after  the  rob- 
bery was  attempted;  that  the  persons  im- 
plicated in  the  robbery  were  described  to 
him  by  Mrs.  Priddy,  the  wife  of  the  prose- 
cutor; that  he  went  immediately  in  pursuit 
of  these  persons,  and  found  the  prisoner 
and  a  man  named  Thos.  Oakley,  who  is 
also  under  indictment  for  the  same  ofiPence, 
and  several  other  persons,  in  a  bar-room 
about  a  mile  distant  from  the  prosecutor's 
house ;  and  after  the  witness  had  described 
the  dress  and  g'eneral  appearance  of  the 
prisoner,  he  was  asked  by  the  common- 
wealth's attorney  ** Whether  the  prisoner 
and  the  said  Oakley  corresponded  on  that 
night,  in  dress  and  appearance,  with  two 
of  the  men  described  by  Mrs.  Priddy?" 
The  witness  answered  **that  they  did." 
The  counsel  for  the  prisoner  insists  that 
this  was  error;  that  the  witness  ought 
945  to  have  been  *asked  to  describe  the 
appearance  and  dress  of  the  prisoner 
and  his  companion,  so  that  the  jury  mig-ht 
judge  whether  they  answered  to  the  de- 
scription given  by  the  prosecutor's  wife  in 
her  testimony. 

Now,  as  a  matter  of  fact,  that  precise 
course  was  pursued.  The  wife  of  the  pros- 
ecutor did  describe  to  the  jury  the  appear- 
ance and  dress  of  the  persons  engaged  in 
the  attempted  robbery ;  and  the  other  wit- 
ness described  the  persons  he  saw  in  tne 
bar-room.  The  jury  were  thus  enabled  to 
judge  whether  there  were  any  material  dis- 
crepancies in  the  description  given  by  these 
witnesses  respectively.  But  the  common- 
wealth was  not  necessaril3*  restricted  to  this 
mode  of  examination.  The  description  of 
the  prisoners  given  a  few  minutes  after  the 
occurrence,  was  more  likely  to  be  correct 
than  any  given  on  a  subsequent  occasion. 
On  the  trial  the  wife  of  the  prosecutor 
might  fail  to  remember  many  particulars 
or  details  observed  and  remembered  at  the 
time  of  the  robbery.  Her  description  given 
to  the  witness  a  few  minutes  afterwards 
was  a  part  of  the  res  gestae.  And  it  was 
entirely  competent  to  the  commonwealth  to 
prove  before  the  jury  the  particulars  of  that 
description,  as  was  done  by  the  witness 
without  objection  by  the  prisoner.  This 
proof  being  adduced,  there  could  be  no 
valid  objection  to  an  enquiry  of  the  witness 
whether  the  appearance  and  dress  of  the 
prisoner  and  his  companion,  as  seen  at  the 
bar-room,  corresponded  with  the  description 
thus  given.  If  it  be  conceded  that  the  wit- 
ness was  thus  requested  to  express  an  opin- 
ion, it  is  sufficient  to  say  that  upon  questions 
of  identity  it  is  competent  to  the  witness 
to  give  his  opinion ;  the  grounds  upon  which 
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it  rests  being  always  open  to  the  investiga- 
tion of  the  adverse  party.     When  the  wit- 
ness  states    that   the  prisoner  at  the 

946  bar   is    the   same   person  *seen   on  a 
particular  occasion,    he   is  giving  his 

opinion ;  and  when  he  undertakes  to  de- 
scribe the  dress  and  appearance  of  the  pris- 
oner, it  is  still  an  opinion.  The  weight  to 
which  it  is  entitled  depends  upon  his  in- 
tegrity, his  intelligence,  his  accuracy  and 
means  of  observation.  In  the  present  case 
the  question  asked  the  witness  was  not  a 
violation  of  the  rule,  and  the  evidence  thus 
elicited  was  clearly  admissible. 

The  second  error  assigned  was  the  refusal 
of  the  court  to  give  the  instruction  asked 
for  by  the  prisoner,  and  in  giving  another 
in  lieu  thereof,  as  set  out  in  the  second  bill 
of  exceptions.  We  do  not  deem  it  at  all 
necessary  to  quote  the  lan^age  of  either 
of  these  instructions.  That  given  by  the 
court  in  effect  affirms  the  proposition,  that 
if  the  prisoner,  along  with  other  persons, 
made  an  assault  upon  the  prosecutor,  in- 
tending to  rob  him  of  his  property ;  and  in 
the  course  of  a  scuffle  between  the  parties, 
one  of  the  assailants  snatched  a  pistol  from 
the  hands  of  the  prosecutor  and  carried  it 
away,  and  converted  it  to  the  use  of  either 
of  them,  this  constituted  the  offence  of  rob- 
l)erY  by  the  prisoner. 

l^e  manifest  objection  to  this  instruction 
is,  that  it  affirms  as  a  conclusion  of  law, 
that  certain  enumerated  acts  constitute  the 
crime  of  robbery,  without  the  slightest  ref- 
erence to  the  intention  with  which  those 
acts  were  done.  It  assumes,  that  although 
the  prisoner,  in  taking  the  pistol,  had  no 
design  to  steal  it,  but  simply  to  prevent  the 
prosecutor  from  using  it  against  his  assail- 
ants, the  prisoner  may  nevertheless  be  con- 
victed, if  he  intended  to  rob  the  prosecutor 
of  other  property  not  mentioned  in  the  in- 
dictment. 

We  do  not  understand  the   learned  judge 

of  the   Hustings  court  as  denying  that  the 

animus   furandi    is   an    essential    element 

in    the   crime   of    robbery.      On    the 

947  *contrary,  he  affirms  that  it  is.    In- 
deed, the  rule  upon  this  subject  is  too 

well  settled  to  be  now  called  in  question. 
The  taking  must  in  all  cases  be  accompanied 
with  the  felonious  intent,  and  no  subsequent 
felonious  purpose  will  render  the  previous 
taking  felonious.  As  expressed  by  Lord 
Coke,  ^'the  intent  to  steal  must  be  when  it 
Cometh  to  his  hands  or  possession ;  for  if 
he  hath  the  possession  of  it  unlawfully, 
though  he  hath  animum  furandi  afterward 
and  carrieth  it  away,  it  is  no  larceny." 

It  is  not  enough  that  the  prisoner  had  at 
the  same  time  an  intent  to  steal  other  goods: 
the  felonious  intent  must  exist  with  regard 
to  the  goods  charged  in  the  indictment. 
Roscoe  838 ;  2  Arch.  Cr.  Pr.  &  Plead.  508. 

This  principle  is  exemplified  by  a  case  in 
which  it  was  held,  that  the  taking  was  a 
mere  trespass,  although  the  original  assault 
was  clearly  with  a  felonious  intent.  A  as- 
saulted B  on  the  highway,  cum  animo 
furandi,  and  searched  his  pockets  for 
money ;  but  finding  none,  A  palled  off  the 
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bridle  of  B's  horse  and  threw  that  and  some 
bread  which  B  had  in  pannels,  about  the 
highway ;  but  did  not  take  anything-  from 
B.  It  was  resolved,  upon  conference  with 
all  the  judges,  that  this  was  no  robbery, 
because  nothing  was  taken  from  B.  But 
East,  in  his  pleas  of  the  crown,  says  that 
the  better  reason  seems  to  be,  that  the  par- 
ticular goods  taken  were  not  taken  with  a 
felonious  intent;  for  surely  there  was  a 
sufficient  taking  and  separation  of  the 
goods  from  the  person.  The  same  view  of 
the  case  was  taken  by  Russell  and  other 
writers  on  the  criminal  law. 

In  Rex  V.  Holloway,  24  Eng.  C.  I^.  R. 
688,  the  prisoner  was  indicted  for  stealing 
a  gun  from  the  prosecutor,  who  was  a  game 
keeper.  Vaughan,  B.,  in  summing 
948  *up,  said,  the  prisoner  might  have 
imagined  that  the  prosecutor  would 
use  the  gun  so  as  to  endanger  his  life ;  and 
if  so,  his  taking  it  under  that  impression 
would  not  be  felony ;  but  if  he  took  it  in- 
tending at  the  time  to  dispose  of  it,  it 
would  be  felony.  It  was  a  question  pecu- 
liarly for  the  jury. 

And  so  in  the  case  at  bar,  the  prisoner 
and  his  associates  in  snatching  the  pistol 
from  the  prosecutor  may  not  have  intended 
at  the  time  to  steal  it.  If  they  did  not  so 
intend,  if  the  only  object  was  to  prevent 
its  being  used  against  them,  then  the  sub- 
sequent carrying  away  and  conversion 
would  not  constitute  robbery.  On  the  other 
hand,  if  the  intention  at  the  time  was  to 
deprive  the  prosecutor  wholly  of  the  pistol, 
the  offence  is  robbery,  although  the  assail- 
ants on  snatching  the  pistol,  may  also  have 
intended  to  prevent  its  being  used  against 
them.  Both  intents  may  have  existed  at 
the  time.  The  jury  may  infer  the  felonious 
intent  from  the  immediate  asportation  and 
conversion  of  the  propertjr,  in  the  absence 
of  satisfactory  countervailing  evidence  by 
the  prisoner.  The  whole  question  is  one 
peculiarly  for  their  consideration,  to  be  de- 
termined upon  all  the  facts  and  circum- 
stances. 

This  view  renders  it  unnecessary  to  notice 
particularly  the  instruction  asked  for  by 
prisoner's  counsel.  It  may  not  be  amiss, 
however,  to  say  it  is  liable  to  one  grave 
objection.  It  affirms  that  the  goods  must 
have  been  taken  with  the  felonious  purpose 
existing  at  the  time  to  appropriate  them  to 
the  use  of  the  taker.  This  is  a  misappre- 
hension ;  it  is  not  essential  that  the  person 
taking  shall  intend  to  appropriate  the  same 
to  his  own  use.  It  is  sufficient  that  his 
purpose  is  to  deprive  the  owner  wholly  of 
them.  For  although  a  taking  lucri  causa 
is  larceny,  a  taking  in  order  to  deprive  the 
owner  of  his  property  is  equally  so. 
949  2  Arch.  *391.  This  principle  of  law, 
though  sometimes  not  adverted  to  in 
the  cases,  is  well  understood  and  sustained 
by  the  authorities. 

The  third  ground  of  error  ought  regularly 
to  have  been  the  first  considered.  We  have, 
however,  deemed  it  best  to  follow  the  order 
adopted  by  the  counsel,  and  to  notice  the 
various  assignments  of   error  as  they  are 


presented.  By  the  third  and  last  it  is  in- 
sisted that  the  Hustings  court  of  Richmond, 
as  at  present  organized,  has  no  jurisdiction 
to  try  offences  committed  outside  of  the 
corporate  limits  and  within  one  mile  of 
those  limits.  It  is  conceded  that  this  juris- 
diction existed  down  to  the  period  of  the 
adoption  of  the  present  constitution.  It 
was  first  conferred  by  an  act  to  amend  an 
ordinance  of  the  city  passed  in  1803;  re- 
affirmed by  the  act  of  1841-'2 ;  and  contin- 
ued in  the  revisal  of  1860.  It  has  existed 
for  more  than  fifty  years,  and  has  been 
always  regarded  as  an  important  and  bene- 
ficial jurisdiction.  If  under  the  new  ar- 
rangement it  has  been  taken  away,  it  has 
been  done  by  implication,  and  without 
being  so  intended. 

In  Chahoon*s  case,  21  Gratt.  822,  this 
court  held  that  the  courts  provided  by  the 
fourteenth  section  of  the  sixth  article  of 
the  constitution  (of  which  the  Hustings 
court  is  one)  are  continuations  and  succes- 
sions of  the  Corporation  courts  then  in  ex- 
istence, invested  with  the  same  jurisdiction 
and  powers,  subject  to  such  modifications 
and  changes  as  were  made  by  the  constitu- 
tion, or  might  be  made  by  acts  thereafter 
passed.  One  of  these  changes  is  that  the 
Hustings  court  has  been  deprived  of  the 
greater  part  of  its  civil  jurisdiction.  An- 
other is  that  it  has  been  clothed  with  ex- 
clusive, original  jurisdiction  in  criminal 
matters,  within  the  city  of  Richmond,  with 
the  exception  of  proceedings  against  con- 
victs in  the  penitentiary. 
950  *The  acts  of  1803  and  1842,  confer- 
ring upon  the  court  criminal  jurisdic- 
tion outside  of  the  city  limits  to  the  distance 
of  one  mile,  has  never  been  repealed,  and 
must  be  held  to  be  still  in  force.  Whether 
the  jurisdiction  in  civil  matter  over  the 
same  territory  still  remains  or  has  been 
distributed  among  other  courts,  is  a  ques- 
tion we  are  not  called  upon  to  decide.  It  is 
sufficient  that  the  power  of  the  court  in 
criminal  cases  still  exists  unaffected  by 
any  modifications  or  changes  resulting 
from  the  constitution  or  from  statutory 
enactment. 

From  what  has  been  stated,  it  wiU  be 
perceived  the  only  error  committed  by  the 
Hustings  court  was  in  giving  the  instruc- 
tion already  considered.  For  that  error 
the  judgment  must  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded,  to  be  pro- 
ceeded with  in  conformity  with  the  views 
here  expressed. 

Judgment  reversed. 
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I.  DEFINITION. 

It  is  a  great  mistake  to  suppose  the  rei  oettct.  in  the 
legal  sense,  is,  in  case  of  murder,  confined  to  the 
fact  of  thrustinsr  the  knife  into  the  body,  and  there- 
fore deprivlnfiT  of  life.  The  ret  oestai  is  the  murder, 
and  the  murder  is  made  up  of  the  homicide,  and  the 
in  ten  t  with  which  it  was  committed.  Actions,  there- 
fore, which  seem  to  demonstrate  the  quo  animo  are 
a  part  of  the  res  aesta,  and  words  which  are  a  part  of 
these  actions  are  admissible.    State  v.  Abbott,  8  W. 

Va.  741. 

II.  THE  ACTUAL  TRANSACTION. 

Conduct  of  prisoner.— On  indictment  for  larceny 
the  commonwealth  may  prove  the  presence  of  the 
prisoner  in  the  hotel  on  the  night  in  question,  and 
his  acts  and  conduct  therein :  not  for  the  purpose  of 
establishinsr  another  distinct  felony,  but  as  a  part  of 
the  whole  transaction.    Burr  v.  Com.,  4  Gratt  684. 

Instraments  of  Crime.— The  carrying  of  burglar's 
nippers  by  the  prisoner  and  his  possession  at  the 
time  of  the  crime  of  a  pistol  of  calibre  corresponding 
to  the  bullet  found  in  the  body  of  deceased  is  part  of 
the  ree  geeta.  Williams  v.  Com.,  85  Va.  618,  8  S.  E. 
Rep.  47a 

Insult— Cause  of  Homldde.— A  gross  Insult  offered 
to  defendant  is  admissible  in  evidence  as  part  of  the 
re9  aeeta  on  his  trial  for  an  assault  committed  the 
day  after  such  insult.  It  was  the  Immediate  accom- 
paniment of  the  act.  such  Immediateness  being 
tested  not  by  closeness  of  time  but  by  casual  rela- 
tion. Ward  V.  White,  86  Va.  212,  9  S.  E.  Rep.  1021: 
Davis  V.  Pranke,  88  Gratt  416. 

Letters— Casual  Relation.— On  indictment  for  the 
murder  of  a  »irl  in  Richmond  a  letter  written  to  her 
by  the  prisoner  is  admissible  in  evidence  to  show 
her  reason  for  going  to  that  place.  Such  letter  is 
part  of  the  ree  geeta  or  of  *  those  acts— verbal  or 
written  or  done— which  stand  in  **casual  relation^*  to 
the  crime.  The  declarations  "characterized  her  act 
of  going"  and  was  one  of  its  "immediate  accompani- 
ments," such  immediateness  being-  tested  not  by 
closeness  of  time,  but  by  casual  relation.  Cluverius 
V.  Com.,  81  Va.  806. 

Declarations  of  Agent— Dum  Opus  Pervet— Where 
the  acts  of  the  asrent  will  bind  the  principal,  there, 
his  representations,  declarations,  and  admissions, 
respecting  the  subject-matter,  will  also  bind  him,  if 
made  at  the  same  time,  and  constitutinflr  part  of  the 
res  gesice;  but  his  declaration  not  made  dum  opus/er. 
vet,  but  at  another  time  and  at  a  different  place  are 
not  part  of  the  res  gesia  and  have  no  bindinsr  force 
on  the  principal.  Coyle  v.  B.  &  O.  R.  Co.,  11  W.  Va. 
04-108:  B.  &  O.  R.  Co.  v.  Christie,  5  W.  Va.  826. 

When  two  parties  are  interested  in  a  contract  on 
one  side  the  declarations  of  one,  who  was  practically 
the  agent  of  the  other,  made  during  the  negotiations 
thouffh  in  the  absence  of  the  other  are  admissible  in 
evidence  asralnst  that  other  as  part  of  the  res  gestce. 
Steptoe  V.  Pollard.  80  Gratt  e«H704. 

Statement  of  Deceased.— On  indictment  for  homi- 
cide evidence  is  admissible  to  show  deceased  said 
she  was  going  to  a  certain  place  near  which  her  body 
was  found.  Such  evidence  is  part  of  the  res  gestce. 
Tillcy  V.  Com.,  89  Va.  153,  15  S.  E.  Rep.  saa 

lU.  VERBAL  ACTS. 

Declarations  as  parts  of  the  res  gesta,  made  at  the 
time  of  the  transaction,  are  regarded  as  verbal  acts 
indicatinflr  a  present  purpose  and  Intention,  and  are, 
therefore,  admitted  in  proof  like  any  other  material 
fact  to  be  weighed  by  the  jury  for  what  they  are 


worth.  Beckwlth  v.  MoUohan,  2  W.  Va.  477:  Corder 
V.  Talbott  14  W.  Va.  277. 

Declarations  Accompanying  Gifts  Mortis  Causa. — 
Declarations  of  one  durlnsr  his  last  Illness  accom- 
panying a  delivery  of  personal  property  are  admis- 
sible in  evidence  as  part  of  the  res  gssUs  to  show  the 
purpose  of  such  ffif  ts.  Thomas  v.  Lewis,  80  Va.  S7. 
15  S.  E.  Rep.  889. 

Declarations  Accompanying  Deed.— Evidence  of  parol 
declarations  previous  to  the  execution  of  a  deed  and 
at  the  momtnt  of  executing  it  are  admissible  to  staow 
the  intention  of  such  deed.  Land,  etc.  v.  Jeffries. 
etc.,  5  Rand.  214-268.  Hopkins,  Brother  &  Co.  v. 
Richardson,  9  Gratt  486:  Walthol  v.  Johnson,  2  Call 
282  [275] :  Jones  v.  Robertson,  2  Munf.  191. 

The  intention  of  the  parties  in  the  execution  of  a 
bond  and  deed  of  trust  may  be  shown  by  the  cir- 
cumstances attending  that  transaction.  Nlday  v. 
Harvey,  9  Gratt  454^464. 

The  statements  of  the  grantor  in  a  deed  which  is 
in  evidence,  made  at  the  time  of  its  execution,  are 
always  admissible  in  evidence  as  part  of  the  res 
gesta.  State  ex  rel.  Mundy  v.  Andrews,  89  W.  Va.  35. 
19  S.  E.  Rep.  885. 

Declarations  In  Pavor  of  Declarant.— The  declara- 
tions of  a  party  are  not  generally  admissible  z» 
evidence  in  his  own  favor,  but  they  are  so  admis- 
sible whenever  they  form  part  of  the  res  gesUe.  To 
come  within  the  terms  and  operation  of  the  rule, 
the  declarations  must  accompany  and  explain  the 
act  done.  Scott  &  Boyd  v.  Shelor,  28  Gratt  891: 
Haynes  v.  Com.,  28  Gratt  948:  State  v.  Abbott  8  W. 
Va.  741. 

Declarations  of  a  party  in  his  own  favor,  though  a 
part  of  the  res  gesta,  of  a  collateral  fact  introduced 
into  the  case  merely  to  contradict  a  witness  of  the 
other  side,  but  in  no  way  otherwise  connected  with 
the  material  fact  or  enquiry  involved  in  the  issue, 
are  not  admissible.  Corder  v.  Talbot  14  W.  Va. 
277-290. 

In  Barley  v.  Byrd,  95  Va.  816,  88  S.  E.  Rep.  889.  it 
was  held  that  a  memorandum  of  an  attorney  of 
James  Wilson,  through  whom  plaintiff  claims,  redt- 
insr  a  conveyance  by  deed  to  the  said  James  Wilson 
is  not  admissible  as  a  part  of  the  res  gesia  to  prove 
the  execution  of  such  deed ;  nor  is  it  admissible  as  a 
declaration  against  interest 

IV.  SPONTANEOUS  DECLARATK>NS. 

When  deceased  was  killed  two  persons  ran  rapidly 
away  in  the  same  direction:  one  said  to  the  other  in 
a  Jerky  voice  as  they  both  ran  by  a  by-stander. 
"Will,  you  have  killed  him."  This  declaration  Is 
admissible  as  part  of  the  res  gesta.  It  was  a  circum- 
stance which  was  closely  connected  with  the  crime : 
words  said  between  the  participants  under  the 
immediate  spur  of  the  transaction.  Brings  v.  Com.. 
82Va.  562. 

The  cry  of  a  woman  in  artieulo  mortis,  of  "Oh.  I  am 
bound  to  die.  and  I  am  not  prepared,  my  husband 
put  me  in  this  fix:  hold  me  down  and  let  me  die: 
tell  everybody  my  husband  did  it"  is  admissible  as 
part  of  the  res  gesta,  as  a  dying  declaration  and  as  a 
charare  made  in  his  presence  and  not  denied  by  him. 
Puryear  v.  Com..  88  Va.  61,  1  S.  E.  Rep.  612. 

In  Hill  V.  Com..  2  Gratt  504-605,  it  was  said.  "All 
that  is  necessary,  according  to  these  cases,  to  make 
the  declaration  part  of  the  res  gesta,  is  that  it  should 
be  made  recentiy  after  receivinjr  the  Injury,  and 
before  he  had  time  to  make  up  a  story."  In  this 
case  a  declaration  that  "Hunter  Hill  asked  me  to 
walkout  and  stabbed  me  here,"  made  five  or  ten 
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minutes  after  the  act,  was  held  admissible  as  part 
of  the  r€8  o€ita.  Some  of  the  judflres  considered  the 
declaration  not  a  part  of  the  rtt  aeti<x,  but  admis- 
sible as  a  dyinsr  declaration. 

On  indictment  for  felonious  stabbinsr,  a  cry  of 
"Charles  Crookham  has  stabbed  me*'  is  admissible 
in  evidence  affsiinst  the  accused  as  v^rtof  2k  res  getia. 
Crookham  v.  State,  5  W.  Va.  610;  Kirby  v.  Com.,  77 
Va.  881. 

On  a  trial  for  murder,  statements  made  by  the 
prisoner  a  few  minutes  after  the  homicide  near  the 
place  thereof  and  in  the  presence  of  witnesses  to 
the  homicide  who  were  not  called  by  the  common- 
wealth, should  have  been  heard  by  the  court  in 
order  to  determine  if  they  were  admissible.  Little 
y.  Com..  25  Oratt  921. 

Whenever  the  bodily  or  mental  feelings  of  the 
individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time  in 
question,  may  be  driven  in  evidence.  And  whether 
they  were  real  or  feigned  is  for  the  jury  to  deter- 
mine.   Livingston  v.  Com..  14  Gratt  602. 

V.  ACTS  BBPORE  OR  APTBR  THE  TRANSACTION  IN 

QUESTION. 

Facts  which  constitute  the  ret  oetUx,  must  be  such 
as  are  so  connected  with  the  very  transaction  or 
fact  under  Investlflration  as  to  constitute  part  of  it 
A  quarrel  of  prisoner  with  R  was  held  inadmissible 
as  part  of  the  res  geata  for  the  purpose  of  showing 
motive  on  his  part  in  the  alleged  shooting  of  P. 
Joyce  V.  Com.,  78  Va.  287. 

On  trial  of  a  woman  for  homicide,  evidence  that 
deceased  had  two  months  before  made  an  assault 
upon  her  with  intent  to  commit  rape,  is  not  admis- 
sible as  part  of  the  res  gestas.  Hodges  v.  Com.,  80  Va. 
265.  16  S.  £.  Rep.  618. 

VI.  DECLARATIONS  BEFORE  OR  APTBR  THE 

TRANSACTION  IN  QUE5TI0N. 

Conspiracy.— Though  a  previous  conspiracy  has 
been  proved,  statements  of  a  conspirator  made  after 
the  commission  of  the  offence  and  c^fter  the  object 
of  the  conspiracy  had  been  accomplished  are  inad- 
missible in  evidence  against  a  co-conspirator. 
Oliver  v.  Com.,  77  Va.  BOO;  Hunter  v.  Com..  7  Gratt. 
641:  Jones  V.  Com..  81  Gratt.  880,  and  note;  Danville 
Bank  v.  WaddiU.  81  Gratt  460,  and  note. 

Narration.— A  statement  of  a  prosecutor  after  the 
alleged  crime,  that  he  was  robbed  is  not  admissible 
as  part  of  the  res  gestae  The  court  says:  "It  would 
be  dangerous,  to  the  last  degree,  to  permit  a  party 
making  a  criminal  charge  against  another  to  sup- 
port his  own  evidence  by  proof  of  declarations 
made  by  him  subsequent  to  the  alleged  crime." 
Haynes  v.  Com..  28  Gratt  042;  Jones  v.  Com.,  86  Va. 
748-744.  10  S.  E.  Rep.  1004. 

The  description  of  .the  prisoner,  given  by  the  jtros. 
ecutor's  tri/«,  who  was  an  eyewitness  of  the  offence, 
such  description  being  made  soon  after  the  crime 
is  admissible  as  part  of  the  res  gesUt,    Jordan  v.  Com., 
26  Gratt  048. 

Declarations  as  to  the  execution  of  a  deed  made 
before  there  was  any  treaty  or  negotiation  in  relation 
to  the  subject-matter  conveyed  are  not  admissible 
to  imi>each  the  deed.  Nor  can  declarations  of  one 
who  is  a  mere  agent  to  procure  a  deed  bind  the 
grantor,  if  such  declarations  are  made  after  the 
execution  thereof.  He  is  in  such  a  case  functus 
officio.    Smith  v.  Betty,  11  Gratt  752. 

Statements  of  a  brakeman  as  to  the  condition  of 
the  train  and  the  road  bed.  made  sometime  before  | 


the  accident  and  some  miles  from  the  place  thereof 
are  not  admissible  as  part  of  the  res  gestat.  Nor  are 
such  statements  made  sometime  after  the  accident 
admissible.  Va.  &  Tenn.  R.  Co.  v.  Sayers.  26  Gratt 
328;  Hawker  v.  B.  &  O.  R.  Co.,  16  W.  Va.  628;  Norfolk 
&  C.  R.  Co.  V.  Suffolk  Lumber  Co.,  02  Va.  413-444,  28 
S.  E.  Rep.  737. 

In  an  action  for  libel  the  admissions  of  the  gen- 
eral manager  of  the  defendant  corporation  are  not 
admissible  as  part  of  Xh^resgestaXjo  show  the  pur- 
pose of  the  publication,  such  declarations  being 
made  several  weeks  after  the  letter  complained  of 
was  written.  Reusch  v.  Roanoke,  etc.,  Co.,  01  Va.  587, 
22  S.  E.  Rep.  866. 

The  declarations  of  the  conductor  made  shortly 
after  an  accident,  as  to  where  he  was  when  the  ac- 
cident occurred  are  neither  admissible  as  part  of 
the  res  gestas  or  as  admissions.  Jammlson  v.  C.  A 
O.  Ry.  Co.,  02  Va.  327,  28  S.  E.  Rep.  766. 
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*Common wealth  v.  Moore  & 
Goodsons. 

January  Term,  1876,  Richmond. 


Taxation— Constitutionality  of  Statutea.— The  act  ch. 
240,  S  104,  Sess.  Acts  of  1874,  which  imposes  a 
license  tax  on  merchants,  is  constitutional. 

At  the  September  term  1874  of  the  Hus- 
tings court  of  the  city  of  Richmond,  Moore 
A  Goodsons,  partners,  were  indicted  for 
that  they  did  unlawfully  transact  business 
as  merchants  in  the  city  of  Richmond 
without  having  obtained  a  license  according 
to  law.  The  case  came  on  to  be  tried  at 
the  October  term  of  the  court,  when  the 
jury  found  the  defendants  not  guilty ;  and 
the  court,  overruling  a  motion  on  behalf  of 
the  commonwealth  to  set  aside  the  verdict, 
entered  a  judgment  in  favor  of  the  defend- 
ants. Whereupon,  upon  the  application  of 
the  attorney  general,  a  writ  of  error  was 
granted  by  a  judge  of  this  court. 

'  On  the  trial  the  commonwealth  excepted 
to  an  instruction  given  to  the  jury,  and 
also  excepted  to  the  refusal  of  the  court  to 
set  aside  the  verdict.  The  only  question 
in  the  cause  is  whether  the  act,  ch.  240,  { 
104,  Sess.  Acts  of  1874,  imposing  a  license 
tax  on  merchants,  is  constitutional!  The 
court  certified  that  the  defendants,  before 
the  presentment  against  them,  were  doing 
a  general  merchandise  business  in  Rich- 
mond, buying  and  selling  merchandise  for 
profit,  and  that  they  had  taken  out  no  li- 
cense to  do  such  business:  that  the  said 
firm  had  a  capital  in  their  business  of  at 
least  fifteen  hundred  and  fifty  dollars. 

952         *The    Attorney    General,    for    the 
common  wealth . 

Ould,  Crump  and  Williams,  for  the  ap- 
pellees. 

Taxation— Constitutionality.— See  Norfolk  v.  Nor- 
folk Landmark  Co..  96  Va.  666,  28  S.  £.  Rep.  960; 
Helfrick  v.  Commonwealth,  29  Gratt  848;  Mackln 
v.  Taylor  County  Court,  88  W.  Va.  388,  18  S.  E.  Rep. 
632;  Wheelinsr  Bridsre  &  T.  Ry.  Co.  t.  Paull,  89  W. 
Va.  Ii2,  19  S.  E.  Rep.  561. 
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CHRISTIAN,  J.  The  act  of  the  general 
assembly  whose  constitutionality  is  drawn 
in  question  in  this  case,  is  the  104th  sec- 
tion of  chapter  240,  Sess.  Acts  1874,  which 
is  in  the  following  words : 

**  Section  104.  On  every  license  to  a  mer- 
chant or  mercantile  firm  the  tax  to  be  paid 
shall  be  graduated  as  follows:  If  the 
amount  of  purchases  shall  not  exceed  two 
thousand  dollars,  the  specific  tax  shall  be 
ten  dollars ;  and  for  all  purchases  over  two 
thousand  dollars  and  less  than  sixty  thou- 
sand dollars,  there  shall  be  paid  a  tax  of 
one-half  of  one  per  centum.  Upon  all  pur- 
chases over  sixty  thousand  dollars  and  less 
than  eighty  thousand  dollars,  there  shall  be 
paid  a  tax  of  forty  cents  on  the  one  hundred 
dollars  of  said  purchases  in  excess  of  sixty 
thousand  dollars.  Upon  all  purchases  over 
eighty  thousand  dollars  and  less  than  one 
hundred  thousand  dollars,  there  shall  be 
paid  a  tax  of  thirty  cents  on  the  one  hun- 
dred dollars  of  said  purchases  in  excess  of 
eighty  thousand  dollars.  Upon  all  pur- 
chases over  one  hundred  thousand  dollars 
there  shall  be  paid  a  tax  of  ten  cents  on 
the  one  hundred  dollars  of  said  purchases 
in  excess  of  one  hundred  thousand  dollars. 
The  tax  imposed  under  and  by  virtue  of 
this  section  shall  be  in  lieu  of  all  tax  for 
state  purposes  on  the  capital  actually  em- 
ployed by  said  merchant  or  mercantile  firm 
in  said  business.  The  tax  in  excess  of 
ten  dollars  imposed  by  this  section  shall 
be  paid  in  equal  instalments  on  the  10th  of 
January,  10th  of  April,  10th  of  July  and 
10th  of  October,  in  each  year,  and  shall  be 
collected  in  the  same  manner  that  license 
taxes  are  collected.  Merchant  tailors,  lum- 
ber merchants,  dealers  in  coal,  ice  or 
953  wood,  shall  be  embraced  *in  this  sec- 
tion. But  this  section  shall  not  au- 
thorize any  such  person  to  sell  wine,  ardent 
spirits,  or  a  mixture  thereof.'* 

We  are  now  to  enquire  whether  this  acj 
of  the  general  assembly  is  invalidated  by 
the  constitution  of  the  state;  or,  in  other 
words,  whether  there  is  anything  in  the 
provisions  of  the  constitution  which,  either 
expressly  or  by  clear  implication,  forbids 
the  legislature  from  imposing  a  license  tax 
on  merchants.  We  say  expressly  or  by  clear 
implication,  for  the  rule  which  governs  the 
court  in  cases  like  this  is,  that  we  can  de- 
clare an  act  of  the  general  assembl3'  void 
only  when  such  act  clearly  and  plainly  vio- 
lates the  constitution,  and  in  such  manner 
as  to  leave  no  doubt  or  hesitation  on  our 
minds. 

This  rule  has  been  repeatedly  declared  by 
this  court. 

Where  a  plain  and  palpable  infraction  of 
constitutional  provision  is  shown  in  a  law, 
upon  the  validity  which  it  is  called  upon 
to  decide,  it  is,  of  course,  one  of  the  highest 
and  most  solemn  duties  of  the  court  to  de- 
clare such  law  to  be  inoperative  and  void. 
If,  however,  it  be  only  upon  slight  impli- 
cation or  inconclusive  reasoning  that  the 
supposed  infraction  can  be  made  out,  the 
court  should  never  undertake  to  rescind  and 
annul  the  solemn   and  deliberate  act  of  the 


legislative  department  of  the  government. 
The  presumption  always  is  that  the  leg- 
islature has  judged  correctly  of  its  consti- 
tutional powers,  and  the  contrary  must  be 
clearly  demonstrated  before  a  co-ordinate 
branch  of  the  government  can  be  called 
upon  to  interfere  between  the  people  and 
their  immediate  representatives.  The  de- 
cisions of  all  the  courts,  state  and  federal, 
speak  a  uniform  language  on  this  subject. 
A  citation  of  authorities  which  establish 
these  principles  would  include  nearly 

954  every  case    in   which    a  question  *of 
constitutional   law    has   ever   arisen. 

The  rule  referred  to  has,  I  believe,  the  sin- 
gular advantage  of  not  being  opposed  even 
by  a  dictum. 

In  order  to  ascertain  whether  the  act  in 
question  is  a  plain  violation  of  the  consti- 
tution, and  a  clear  usurpation  of  authority 
in  the  law  making  power,  the  true  tests  to 
be  applied  are — 1st,  Is  the  act  in  question 
in  the  nature  of  legislative  power?  2d, 
Does  the  constitution  expressly,  or  by  clear 
implication,  forbid  the  exercise  of  such 
power? 

If  the  act  be  within  the  general  scope  of 
legislative  power,  and  if  it  be  not  forbid- 
den either  expressly  or  by  clear  implication, 
either  by  the  state  or  federal  constitutions, 
it  is  valid. 

To  make  it  void,  it  must  be  clearly  not 
an  exercise  of  legislative  power,  or  else  be 
forbidden  so  plainly  as  to  leave  the  case 
free  from  all  doubt. 

That  taxation  is  a  legislitive  power,  has 
never  been  questioned  in  this  country.  The 
power  to  tax  rests  upon  necessity,  and  is 
inherent  in  every  sovereignty.  The  legis- 
lature of  every  free  state  will  possess  it, 
under  the  general  grant  of  legislative 
power,  whether  particularly  specified  in  the 
constitution  among  the  powers  to  be  ex- 
ercised by  it  or  not.  Cooly's  Const.  Lim. 
479. 

It  was  said  by  Chief  Justice  Marshall,  in 
Providence  Bank  v.  Billings,  4  Peters  R. 
514,  563:  **The  power  of  legislation,  and 
consequently  of  taxation,  operates  on  all 
the  persons  and  property  belonging  to  the 
body  politic.  This  is  an  original  principle, 
which  has  its  foundation  in  society  itself. 
It  is  granted  by  all  for  the  benefit  of  all. 
It  resides  in  government  as  a  part  of  itself, 
and  need  not  be  reserved  when  property  of 
any  description,  or  the  right  to  use  it  in 
any  manner,  is  granted  to  individuals 

955  or  corporate  bodies.     However  •abso- 
lute the  right  of  an   individual  may 

be,  it  is  still  in  the  nature  of  that  right 
that  it  may  bear  a  portion  of  the  public 
burthen;  and  that  portion  must  be  deter- 
mined by  the  legislature." 

But  this  court  has  declared  the  same 
principle  in  the  most  explicit  and  emphatic 
terms.  In  Eyre  v.  Jacobs,  sheriff,  14  Gratt. 
426,  Judge  Lee,  delivering  the  opinion  of 
the  court,  said:  **There  is  certainly  one 
proposition  which  will  not  be  questioned; 
and  that  is,  that  the  legislature  possesses 
the  full,  absolute,  sovereign  power  of  taxa- 
tion, excepting  so  far  as  it  may  have  been 
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surrendered  to  the  g'eneral  g-ovemment,  or 
may  be  interdicted  by  the  constitution  of 
the  United  States,  or  as  it  may  be  con- 
trolled by  the  restrictions  and  mandates  of 
the  constitution  of  the  state.  And  this 
power,  it  is  most  important,  should  be  sus- 
tained and  upheld  as  essential  to  the  very 
existence  of  the  g'ovemment  of  the  state, 
and  of  providing'  the  means  of  vindicating* 
her  sovereign  authority.  We  do  not  g*o  to 
the  constitution  to  see  what  powers  of  tax- 
ation are  g-iven  to  the  legislature,  but  what 
restrictions  and  limitations  upon  its  g'en- 
eral  sovereig'n  powers,  are  imposed  by  its 
provisions. 

**If,  therefore,  the  power  to  tax  any  sub- 
ject whatever  is  not  excluded  by  the  terms 
of  the  constitution,  or  by  necessary  and 
inevitable  implication,  it  must  exist  in  the 
general  assembly  to  be  exercised  by  that 
body  as  wisdom  and  a  proper  sense  of  jus- 
tice shall  direct.** 

It  is  clear,  therefore,  upon  principle  and 
authority,  that  the  act  in  question  is  clearly 
within  the  grant  of  legislative  power.  And 
if  there  be  nothing  in  the  provisions  of  the 
constitution  to  limit  or  control  the  exercise 
of  that  power,  it  is  sovereign,  absolute  and 
supreme. 

Let  us  now  enquire  whether  the 
956  constitution  has  *limited  or  restricted 
this  general  power  of  taxation,  con- 
ferred exclusively  upon  the  legislative  de- 
partment of  the  government,  so  as  to 
prohibit  the  legislature  from  imposing  a 
license  tax  on  merchants.  That  there  is 
no  such  express  prohibition  will  be  con- 
ceded by  all.  If  such  prohibition  exists  at 
all  it  is  only  by  implication,  and  such  im- 
plication must  be  clear  and  unquestioned, 
before  it  can  operate  as  a  restriction  of 
that  supreme  power  over  the  subject  of  tax- 
ation, which  under  every  system  of  free 
g'overnment  is  vested  solely  in  the  legisla- 
tive department. 

Two  provisions  of  the  constitution  are 
invoked  by  the  learned  counsel  for  the  ap- 
pellees as  furnishing,  by  clear  implication, 
a  prohibition  upon  the  legislature  to  impose 
a  license  tax  upon  merchants.  They  are 
contained  in  the  first  and  fourth  sections 
of  article  ten  of  the  constitution,  and  read 
as  follows:  {  1.  *  ^Taxation,  except  as  here- 
inafter provided,  whether  imposed  by  the 
state,  county  or  corporate  bodies,  shall  be 
equal  and  uniform,  and  all  property,  both 
real  and  personal,  shall  be  taxed  in  propor- 
tion to  its  value,  to  be  ascertained  and  pre- 
scribed by  law.  No  one  species  of  property 
from  which  a  tax  may  be  collected  shall  be 
taxed  higher  than  other  species  of  property 
of  the  same  value." 

8  4,  **The  general  assembly  may  levy  a  tax 
on  incomes  in  excess  of  six  hundred  dollars 
per  annum,  and  upon  the  following  licenses, 
viz:  the  sale  of  ardent  spirits,  theatrical 
and  circus  companies,  menageries,  jugglers, 
itinerant  peddlers,  and  all  other  shows  and 
exhibitions  for  which  an  entrance  fee  is 
required;  commission  merchants,  persons 
selling  by  sample,  brokers  and  pawnbrokers, 
and    all   other   business   which    cannot   be 


reached  by   the    ad  valorem   system.     The 
capital  invested  in  all  business  opera- 

957  tions  shall  *be  assessed  and   taxed  as 
other  property.     Assessments  upon  all 

stock  shall  be  according  to  the  market  value 
thereof.  *  * 

The  arg^iment  of  the  learned  counsel  for 
the  appellees  to  show  that  these  two  sections 
furnish,  by  clear  implication,  a  prohibition 
upon  the  legislature  to  impose  a  license  tax 
upon  merchants,  when  succinctly  stated  is 
this:  The  fundamental  rule  of  taxation  as 
declared  by  the  first  section,  is  that  it  shall 
be  **equal  and  uniform.*'  That  the  excep- 
tions to  this  fundamental  rule  are  those 
found  in  the  fourth  scetion ;  and  this  sec- 
tion containing  the  exceptions  to  the  funda- 
mental rule  must  be  strictly  construed ;  and 
that  the  general  merchant  not  being  named 
in  this  section  no  license  tax  can  be  imposed 
on  him. 

Now,  in  the  first  place,  I  think  it  may 
well  be  questioned,  (if  it  has  not  been  al- 
ready settled  by  this  court, )  if  the  1st  sec- 
tion,' art.  10,  where  it  declares  the  rule  of 
equality  and  uniformity,  does  not  apply 
that  rule  to  taxes  on  property  alone;  for 
immediately  following  the  declaration  of 
that  rule  is  the  provision  that  **all  property 
shall  be  taxed  in  proportion  to  its  value." 
**No  one  species  of  property  from  which  a 
tax  may  be  collected,  shall  be  taxed  higher 
than  any  other  species  of  property  of  the 
same  value.** 

A  similar  provision  is  to  be  found  in  the 
constitutions  of  many  of  the  other  states 
of  the  Union,  and  the  same  terms,  **equal 
and  uniform,**  are  employed  in  most  of 
them.  In  the  constitutions  of  Tennessee, 
Louisiana,  Arkansas,  Missouri,  Massachu- 
setts, Illinois,  Texas,  Wisconsin,  Michigan 
and  California,  the  rule  of  equality  and 
uniformity  is  enjoined  either  in  terms  or 
by  equivalent  expressions,  and  in  giving 
them  construction  it  has  been  generally 
held  that  the  terms  *^equal  and  uni- 
form,*' apply   only  to  a  direct  tax  on 

958  *property,    and    that    the    clause    by 
which  such   equality   and   uniformity 

is  prescribed,  does  not  limit  the  power  of 
the  legislature  as  to  the  subjects  of  taxa- 
tion, but  is  only  intended  to  prevent  an 
arbitrary  taxation  of  property  according  to 
kind  or  quality,  without  regard  to  value. 
Sedgwick,  502-'3,  and  cases  there  cited  and 
note ;  14  Gratt.  422,  434-435. 

Mr.  Sedgwick,  in  his  valuable  work  no 
Construction  of  Statute  and  Constitutional 
Law,  after  referring  to  the  constitutions  of 
the  states  of  the  Union  having  similar  pro- 
visions to  ours,  declaring  in  some  form  the 
rule  of  equality  and  uniformity  and  citing 
decisions  construing  these  provisions,  says, 
**These  provisions  have  been  generally  held 
inapplicable  to  licenses.*'  ^dgwick  503, 
note. 

But  conceding  that  the  terms  in  the  first 
section  are  broad  enough  to  cover  every 
subject  of  taxation,  yet,  in  the  language  of 
Judge  Samuels  in  Slaughter's  case,  13 
Gratt.  767,  **it  can  only  be  so  applied  so 
far  as  practicable."     If  a  given  subject  be 
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only  susceptible  of  a  modified  application 
of  the  principle,  it  must  receive  this,  and 
not  be  rejected  because  the  rule  cannot  be 
applied  with  perfect  precision  to  its  whole 
extent  and  in  all  its  results.  14  Gratt.  422, 
435 ;  City  of  Richmond  v.  Ould  &  Carring- 
ton,  23  Gratt.  464. 

In  the  construction  of  the  words  used  in 
the  constitutions  of  many  of  the  states  to 
the  effect  that  ^  taxation  shall  be  equal  and 
uniform,*'  the  rule  to  be  extracted  from 
numerous  decisions  would  seem  to  be  this : 
Uniformity  must  be  such  as  is  compatible 
with  the  subject  matter,  and  as  to  licenses 
the  only  uniformity  required  is,  that  the 
tax  shall  be  the  same  on  all  those  in  the 
same  business.     Sedgwick,  2ded.  504,  note. 

But  conceding  to  the  fullest  extent  the 
proposition  of  the  learned  counsel  for 

959  the   appellees,   that  the  first  *section, 
article   10,    declares  the  fundamental 

rule  of  taxation  to  be  applied  to  all  sub- 
jects of  taxation,  and  that  the  fourth  sec- 
tion only  enunciates  the  exceptions  to  the 
general  rule,  the  question  then  recurs,  are 
merchants  within  the  exception?  That 
merchants  are  not  excluded  from  the  excep- 
tions in  express  terms  is  certain.  Are  they 
excluded  by  clear  implication?  The  argu- 
ment is,  that,  because  the  general  merchant 
is  not  specifically  designated  in^  section 
four,  which  includes  commission  merchants, 
that  therefore  the  general  merchant  is  ex- 
cluded from  the  exception,  according  to  the 
maxim  of  the  law,  expressio  unius  est  ex- 
clusio  alterius.  But  this  argument  proves 
too  much.  It  would  sweep  away  the  power 
of  taxation  from  a  large  class  of  subjects, 
the  constitutionality  of  which  has  never 
been  questioned  by  any  one,  and  in  some 
cases  which  have  already  been  affirmed  by 
this  court  as  within  the  power  of  taxation, 
by  a  license  tax.  Lewellen,  Sergeant  v. 
Locharts,  and  Hirsh's  case,  21  Gratt.  570, 
785. 

It  would  restrict  the  whole  power  of  taxa- 
tion by  the  license  system  to  the  classes 
and  subjects  named  in  the  fourth  section. 
This  surely  was  never  designed  by  the 
framers  of  the  constitution.  It  never  could 
have  been  their  intention  to  limit  the  leg- 
islative power  to  the  enumerated  classes. 
On  the  contrary,  a  large  discretion  was 
properly  and  necessarily  vested  in  the  leg- 
islature by  the  addition  of  the  words  after 
the  enumeration,  the  words,  **and  all  other 
business  which  cannot  be  reached  by  the 
ad  valorem  system.*' 

It  is  clear,  from  the  use  of  this  language 
in  the  4th  section,  that  the  framers  of  the 
constitution  did  not  design  to  enumerate  all 
the  subjects  or  classes  upon  which  a  license 
tax  might  be  imposed ;  but,  on  the  contrary, 
the    language    plainly   indicates  that 

960  there   *were    other    occupations   and 
businesses   not    named,    which   could 

not  be  reached  by  the  ad  valorem  system. 
What  business  can  or  cannot  be  reached  by 
the  ad  valorem  system,  is  not  determined 
by  the  constitution  itself.  How  is  it  to  be 
determined?  By  legislative  authority  or 
judicial    authority?      By    that    department 


which  makes  laws  or  by  that  department 
which  expounds  them?  If  the  discretion  is 
left  somewhere,  as  it  undoubtedly  is,  by 
the  constitution,  to  determine  what  * 'busi- 
ness" can  or  cannot  be  reached  by  the  ad 
valorem  system,  is  it  a  legislative  discretion 
or  judicial  discretion  which  must  be  invoked 
to  determine  that  question?  In  a  doubtful 
case,  certainly  it  is  a  matter  within  the 
discretion  of  the  legislature,  and  not  a 
question  of  judicial  determination.  Whether 
the  '*  business"  of  a  merchant  is  such  a 
* 'business  as  cannot  be  reached  by  the  ad 
valorem  system,"  is  not  so  plain  a  question 
as  to  remove  it  beyond  legislative  discretion. 
The  power  to  provide  the  manner  of  assess- 
ment and  taxation  is  peculiarly  a  legislative 
power,  and  much  is  necessarily  left  to  the 
discretion  of  the  legislature  as  to  the  sub- 
jects of  taxation  and  the  mode  of  assess- 
ment. Indeed,  as  we  have  seen,  the 
legislative  power  over  the  whole  subject  of 
taxation  is  supreme,  except  where  it  is  lim- 
ited b}*  the  organic  law ;  and  the  judiciary 
will  only  enforce  those  limitations  which 
the  constitution  clearly  imposes,  and  not 
those  which  may  be  argtimentatively  im- 
plied from  a  doubtful  construction  of  its 
provisions. 

But  this  clause  of  the  constitution  has 
already  received  a  judicial  construction  by 
this  court.  In  Ivcwellen,  Sergeant  Ac.  v. 
Lockhart,  21  Gratt.  570,  the  president, 
speaking  for  the  whole  court,  said:  ''The 
legislature  must,  in  the  nature  of  things, 
have  a  very  large  discretion  in  deter- 
961  mining  the  question  as  to  what  *^busi- 
ness  can  be  reached  by  the  ad  valorem 
system,  within  the  meaning  of  the  consti- 
tution. The  subject  is  indefinite  in  its 
nature,  and  although  the  instances  enu- 
merated in  the  constitution  afford  material 
aid  in  ascertaining  the  meaning  of  its 
framers  in  the  use  of  the  general  words 
which  follow  the  enumeration,  still  much 
room  is  necessarily  left  for  the  exercise  of 
legislative  discretion  in  the  matter."  See 
also  Hirsh's  case,  lb.  785. 

I  am  therefore  of  opinion  that  it  is  for  the 
legislature  and  not  the  judiciary  to  deter- 
mine the  question  whether  the  business  of 
the  general  merchant  is  such  a  business  as 
cannot  be  reached  by  the  ad  valorem  system. 

The  legislature  in  its  wisdom,  has  deter- 
mined that  the  general  merchant  belongs 
to  that  class  from  whom  a  license  may  be 
required.  We  cannot  say  that  it  is  clear  he 
does  not.  It  is  the  business  of  the  merchant 
upon  which  the  license  tax  is  imposed.  We 
cannot  say  it  is  clear  his  business  can  be 
reached  by  the  ad  valorem  system.  A  tax 
upon  his  capital  may  not  reach  the  value  of 
his  business.  He  may  do  an  immense  busi- 
ness, with  large  profits,  on  a  very  small 
capital,  or  upon  no  capital  at  all.  He  may 
use  and  disuse  his  capital  in  different 
amounts  and  at  different  times  during  the 
year.  His  purchases  and  sales  may  go  on 
fluctuating  in  price  and  amount  during  the 
year,  and  the  capital  employed  be  skilfully 
turned  over  many  times,  with  growing 
profits.     The  legislature   might  well  deter- 
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mine  that  a  business  like  this  cannot  be 
reached  by  the  ad  valorem  system. 

But  it  being  a  matter  within  their  discre- 
tion (because,  to  say   the  least,  it  is  doubt- 
ful   whether   there    is    any    limitation    on 
their  power) ,    their  determination  of 

962  *the  question  is  final,  and  the  judicial 
department  of  the  government  cannot 

interfere. 

Reference  was  made  in  the  argument  to 
the  debates  of  the  convention  which  framed 
the  present  constitution,  and  much  stress 
was  laid  upon  them  by  two  of  the  able 
counsel  for  the  appellees,  as  furnishing 
important  aids  in  the  construction  of  the 
constitutional  provisions  we  have  been  con- 
sidering, and  as  giving  (as  they  insist)  in- 
dubitable proofs  that  it  was  the  intention 
of  its  framers  to  prohibit  the  legislature 
from  imposing  a  license  tax  upon  merchants. 

My  great  respect  for  the  learned  counsel, 
and  the  earnestness  with  which  they  pressed 
this  view  of  the  subject,  has  induced  me 
carefully  to  read  the  ** Debates**  referred  to. 
But  after  reading  all  the  speeches  reported 
on  the  subject  of  the  merchants  license 
tax,  I  am  constrained  to  say  that  at  last 
the  judicial  construction  must  be  determined 
by  the  sections  themselves  (sec.  1  and  4, 
art.  10,)  as  they  were  adopted  and  now  ap- 
pear in  the  constitution.  It  is  true  that 
there  was  much  general  discussion  and 
vehement  declamation  as  to  whether  the 
cities  and  towns  or  the  country  should  bear 
the  greater  burthens  of  taxation,  and  there 
was  a  large  party  in  the  convention  in 
favor  of  exempting  the  general  merchant 
from  a  license  tax,  and  of  prohibiting  the 
legislature  from  imposing  a  tax  in  that 
form.  But  the  pregnant  fact  stands  out, 
commanding  judicial  recognition  upon  a 
question  of  construction,  that  no  such  pro- 
hibition was  incorporated  in  the  constitu- 
tion ;  but,  on  the  contrary,  it  was  left  to 
the  discretion  of  the  legislature  to  impose  a 
license  tax  upon  certain  enumerated  classes 
and  subjects,  and  on  ^*all  other  business 
which  cannot  be  reached  by  the  ad  valorem 
system. ' ' 

963  *If  it  had  been  the   purpose  of   the 
framers  of  the  constitution  to  prohibit 

the  legislature  from  imposing  a  license  tax 
on  merchants,  how  easy  it  would  have  been 
so  to  declare  by  express  prohibition.  It 
had  been  the  policy  of  the  state  for  more 
than  half  a  century,  to  tax  merchants  under 
the  form  of  a  license  system,  and  it  was 
one  of  the  largest  and  most  valuable  sources 
of  the  public  revenues.  If  it  was  the  pur- 
pose to  change  this  time-honored  legislative 
policy,  why  was  it  not  done  by  expre&  dec- 
laration of  the  organic  law?  A  single  line 
might  have  declared  this  restriction  on  leg- 
islative power.  But  that  line  was  never 
written,  and  after  all  the  discussion  on  the 
subject,  article  ten  was  adopted  as  it  now 
appears  in  the  constitution. 

Much  has  been  said  in  argument  about 
the  injustice  and  inequality  of  this  tax  in 
im^sing  unequal  burthens  upon  a  large 
and  influential  class  of  our  fellow-citizens, 
and  of  its  tendency  to  destroy  the  commer- 


cial prosperity  of  the  cities  and  towns  of 
the  state.  With  all  this,  as  a  judicial  tri- 
bunal, we  have  nothing  to  do.  We  cannot 
correct  the  errors,  if  errors  there  be,  of  the 
legislative  department  of  the  state.  We 
have  nothing  to  do  with  matters  of  legisla- 
tive policy.  We  cannot  declare  a  legislative 
act  void  because  it  may  conflict  with  our 
opinions  of  policy,  expediency  or  justice. 
We  may  think  that  the  powers  conferred  by 
the  constitution  upon  the  subject  of  taxation 
are  too  great,  and  dangerous  to  the  rights 
of  the  people,  and  that  limitations  are  nec- 
essary; but  we  cannot  affix  them,  if  the 
boundaries  of  power  have  not  been  previ- 
ously affixed  by  the  constitution. 

If  the  legislation  complained  of  is  unjust 
and  unequal,  unwise  and  oppressive,  to  any 
particular  class,  (about  which  we  express 
no  opinion),  the  remedy  for  unwise  and  op- 
pressive legislation,  within  constitu- 
964  tional  bounds,  is  by  an  appeal,  not 
to  the  courts,  but  to  the  justice  and 
patriotism  of  the  representatives  of  the 
people.  If  this  fails,  the  people,  in  their 
sovereign  capacity,  may  correct  the  evil. 
But  the  courts  cannot  assume  their  rights. 

In  the  language  of  Chief  Justice  Marshall : 
*'The  wisdom  and  justice  of  the  representa- 
tive body  and  its  relations  with  its  constit- 
uents, form  the  only  security,  where  there 
is  no  express  limitation,  against  excessive 
taxation  and  unwise  legislation  generally.*' 

I  am  of  opinion  for  the  reasons  given, 
that  the  104th  section  of  the  act  approved 
April  30th,  1874,  entiUed  **An  act  for  the 
assessment,  levy  and  collection  of  taxes,*' 
is  not  in  conflict  with  any  provision  of  the 
constitution,  and  is  therefore  valid.  The 
judgment  of  the  Hustings  court  of  the  city 
of  Richmond  must  therefore  be  reversed. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

Judgment  reversed. 


965  *Dull  V.  Commonwealth. 

January  Term,  1976.  RIclimODd. 

Absent,  ANDKBSON,  J. 

I.  LsrcMiy— IndictiDeat.*— An  indictment  for  the  lar- 
ceny of  divers  notes  of  tbe  "national  currency  of 
the  United  States,"  is  equivalent  to  the  phrase  in 
the  statute  of  "United  States  currency;"  and  the 
indictment  is  sufficient. 

a.  5«iM~Saiiie— Statutory  Offence. —  It  is  always 
safer  and  better,  in  a  prosecution  for  a  statutory 
offence,  to  describe  the  offence  in  the  Indictment 
in  the  very  lanffuasre  in  which  it  is  described  in 
the  statute;  but  except  some  technical  words  as 
"feloniously,"  Ac,  the  words  of  the  statute  may 
be  substituted  by  the  use  of  synonymous  words* 
or  words  which  plainly  brinsr  them  within  the 
meaningr  of  the  statute. 

3.  United  States  Currency.— /There  are  two  kinds  of 
United  States  currency,  both  of  which  may  prop- 
erly be  called   national  currency  of  the  United 

^Larceny.— See  monographic  note  on  "Larceny" 
appended  to  Johnson  v.  Commonwealth,  84  Oratt. 
566. 
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States.  Of  these,  one  consists  of  treasury  notes, 
and  the  other  of  national  bank  notes. 
4.  False  Preteiuej— Accessories.— If  P  and  L,  at  the 
house  of  the  accused,  by  the  use  of  false  pretences, 
obtained  from  F  the  sum  of  9670,  the  accused  Is 
not  ffuilty  of  the  offence,  unless  he  was  present, 
aiding  and  abetting  therein,  or  suffered  or  per- 
mitted the  said  P  and  L  to  use  said  house,  with 
knowledge  that  they  intended  to  use  the  same  for 
the  employing  of  such  pretences.  But  if  the 
accused  was  within  easy  call  with  intent  to  aid  or 
assist  them  in  their  purpose,  or  in  escaping,  or  in 
srettinff  rid  of  or  misleading  the  person  from 
whom  such  money  was  obtained,  that  is  a  pres- 
ence, aidiuff  and.abettinff.  and  the  accused  is  as 
ffuilty  as  if  he  were  personally  present 

8.  Same— Same.— If  the  accused  and  others  con- 
certed and  conspired  together  to  induce,  by  false 
representations,  F,  or  any  other  persons  who 
miffht  be  induced  by  such  representations,  to 
enter  the  house  of  the  accused,  and  to  obtain  the 
money  of  such  persons  by  false  pretences,  or 
rented  his  house  to  be  used  for  such  purpose  by 
said  conspirators:  and  in  pursuance  of  such  con- 
cert, one  of  the  confederates  of  the  accused 
induced  F  to  ffo  into  said  house,  and  by  false  rep- 
resentations and  pretences  did  obtain  from  F  a 
larffe  sum  of  money;  and  the  accused  was  present 
or  within  easy  call  to  aid  and  assist  them  in 

966       their  purpose,  or  in  escaping  .*or  in  getting 

rid  of  or  misleading  the  person  from  whom 

such  money  was  obtained;  then  the  accused  is  as 

ffuilty  as  if  he  himself  had  obtained  the  money 

from  F. 

6.  Same— Penalty. —/The  obtaining*  money  by  false 
pretences  is  made  larceny  by  the  statute;  and 
the  penalty  for  the  offence  is  the  same  as  in  other 
cases  of  larceny. 

7.  3ame— indictment,— On  an  indictment  for  larceny, 
the  clerk  charges  the  jury  in  the  usual  form.  If 
on  the  trial  it  appears  that  the  money  char^red  to 
have  been  stolen  was  obtained  by  false  pretences, 
another  charge  by  the  clerk  is  neither  necessary 
nor  proper. 

At  the  November  term,  1874,  of  the  Hus- 
tings court  of  the  city  of  Richmond,  John 
Dull  was  indicted  for  the  larceny  of  **diver8 
notes  of  the  national  currency  of  the  United 
States,"  of  the  value  of  five  hundred  and 
seventy  dollars,  the  property  of  Joseph  M. 
f^owlkes. 

On  the  trial,  the  commonwealth  introduced 
through  sundry  witnesses  evidence  tending 
to  prove  that  on  or  before  the  7th  day  of 
October  1874,  the  prisoner,  as  lessee,  occu- 
pied a  certain  house  at  the  corner  of  f^rank- 
lin  and  Thirteenth  streets,  in  the  city  of 
Richmond,  and  that  on  the  said  7th  day  of 
October  1874  one  John  H.  Keisel,  on  Main 
street  in  the  city  of  Richmond,  by  falsely 
representing  that  he  was  a  countryman  and 
acquaintance  of  Joseph  M.  Fowlkes  (who 
was  from  Amelia  county),  and  that  he, 
Keisel,  had  just  received  a  letter  from  his 
brother  in  Kentucky,  informing  him  that  he 
had  drawn  three  thousand  dollars  in  a  lot- 
tery, and  that  being  a  stranger  he  could 
not  find  the  place  to  get  it  cashed,  which 
was  the  comer  of  Franklin  and  Thirteenth 
streets,  induced  said  Joseph  M.  Fowlkes  to 
go   with    him   to   find  the  place;  that  upon 


finding  the  place,  said  John  H.  Keisel  asked 
Joseph  M.  Fowlkes  to  go  with  him  up  stairs 
into  the  rooms  of  the  said  house,  leased  as 
aforesaid  by  accused,  they  consisting 
%7  of  a  front  and  back  room  *on  the  sec- 
ond floor,  between  which  rooms  were 
large  folding  doors,  which  were  closed  when 
Joseph  M.  Fowlkes  and  John  H.  Keisel  en- 
tered the  room;  that  there  was  only  one 
person  in  the  said  room,  one  Robert  Purdy 
— John  H.  Keisel  and  he  pretending  to  be 
strangers;  that  said  Robert  Purdy,  upon 
presentation  of  his  ticket  by  John  H. 
Keisel,  informed  him,  after  looking  at  a 
large  book,  that  it  had  only  drawn  eight 
hundred  dollars ;  and  then,  looking  at  the 
ticket  more  closely,  that  it  being  only  an 
eighth  of  a  ticket,  it  only  drew  one  hundred 
dollars ;  and  then  handed  from  a  draw  two 
fifty-dollar  notes,  saying  he  owed  him  in 
addition  one  dollar,  but  as  he  did  not  have 
the  change  he  gave  him  a  ticket  upon 
which  he  might  draw  for  another  prize ; 
and  John  H.  Keisel  agreeing,  Robert  Purdy, 
upon  looking  at  a  book,  told  John  H.  Keisel 
that  his  ticket  had  won  forty  dollars  and 
two  other  tickets,  which  he  gave  John  H. 
Keisel ;  John  H.  Keisel  then  insisted  that 
Joseph  M.  Fowlkes,  as  he  had  been  kind 
enough  to  show  him  the  way,  should  take 
one  of  the  tickets,  and,  upon  Joseph  M. 
Fowlkes  declining,  said  he  would  draw  the 
tickets  and  would  divide  with  Joseph  M. 
Fowlkes  what  was  drawn.  Robert  Purdy 
thereupon,  looking  at  the  book  again,  told 
John  H.  Keisel  that  the  tickets  had  drawn 
one  hundred  and  fifty  dollars ;  but  this  time 
he  did  not  pay  the  money,  but  said  that 
they,  meaning  John  H.  Keisel  and  Joseph 
M.  Fowlkes,  would,  under  the  regulations 
of  the  society,  have  to  make  four  draws; 
that  they  had  been  very  lucky,  but,  as  a 
matter  of  form,  in  order  to  draw  a  second 
time,  they  must  each  put  up  ten  dollars, 
assuring  Joseph  M.  Fowlkes  that  they  would 
certainly  get  the  one  hundred  and  fifty  dol- 
lars which  had  been  already  won,  and 
the  ten  dollars  which  they  had  put 
968  Mown,  and  had  a  chance  of  drawing 
a  much  larger  sum.  The  ten  dollars 
each  in  national  currency  was  put  down  by 
John  H.  Keisel  and  Joseph  M.  Fowlkes, 
and  John  H.  Keisel  taking  a  little  slip  of 
paper  from  a  bundle  on  the  table  tumc^d  it 
over,  and  it  corresponding  with  one  of  the 
several  figures  on  a  table,  Robert  Purdy 
informed  them  that  draw  had  won  four 
hundred  and  fort3'  dollars,  but  that  they 
must  go  through  the  form  of  putting  down 
ninetjf  dollars  in  order  to  draw  again ;  that 
they  were  obliged  to  get  what  they  had  al- 
ready won  and  what  they  had  put  down,  as 
well  as  the  ninety  dollars,  which  they  were 
obliged  to  put  down  according  to  the  regu- 
lations ;  thereupon  Joseph  M.  Fowlkes  put 
down  the  ninety  dollars  in  national  cur- 
rency; that  John  H.  Keisel  took  another 
slip  of  paper  from  a  bundle,  turned  it  over, 
and  it  corresponding  with  one  of  the  num- 
bers on  the  table,  Robert  Purdy  announced 
that  it  had  won  two  hundred  and  ninety 
dollars ;  that  by  the  regulations  it  was  nec- 
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essary,  as  a  matter  of  form,  for  the  last 
draw,  which  might  draw  twenty  thousand 
dollars  or  thirty  thousand  dollars,  that  four 
hundred  and  seventy  dollars  should  be  put 
up ;  Robert  Purdy  then  explicitly  and  re- 
peatedly assured  Joseph  M.  Fowlkes  that 
he  ran  no  risk  In  putting*  up  the  four  hun- 
dred and  seventy  dollars;  that  the  money 
already  drawn  and  that  put  up,  and  the 
four  hundred  and  seventy  dollars  to  be  put 
up,  could  not  be  affected  by  the  draw,  and 
that  the  worst  draw  that  could  be  made  was 
a  blank,  and  all  the  money  drawn  and  put 
up  would  be  paid,  and  whatever  was  drawn 
on  the  tourth  draw ;  that  by  the  rules  and 
regulations  he  could  not  put  up  a  check, 
but  must  put  up  the  currency ;  thereupon 
Joseph  M.  Fowlkes  went  out  and  borrowed 
the  four  hundred  and  seventy  dollars,  and 
upon    returning   was    again    assured 

969  *that    his   money   was  perfectly  safe, 
and  he  could  not  lose   a   cent,    while, 

by  complying  with  the  rules  and  putting 
down  the  money,  they  stood  the  chance  of 
winning  a  very  large  sum;  thereupon  Jo- 
seph M.  f^owlkes  put  down  the  four  hundred 
and  seventy  dollars  in  national  currency, 
and  John  H.  Keisel,  taking  another  ticket, 
turned  it  over,  and  Robert  Purdy  swept  the 
money  into  the  table  drawer  and  locked  it ; 
that  Joseph  M.  Fowlkes  turning  instantly 
to  look  for  Keisel,  as  he  demanded  his 
money  back,  found  that  John  H.  Keisel, 
who  had  been  by  his  side  the  moment  be- 
fore, had  slipped  away;  that  the  folding 
doors  were  opened,  and  that  prisoner  was 
sitting  in  the  other  room ;  prisoner  rose  and 
beckoned  to  Joseph  M.  Fowlkes,  who  went 
to  him,  and  prisoner  told  him  that  his  '*son 
or  brother,"  meaning  John  H.  Keisel,  had 
gone  **that  way,"  pointing  to  a  back  door, 
and  caught  Joseph  M.  Fowlkes  by  the 
shoulder,  leading  him  through  some  dark 
passages  which  led  through  another  tene- 
ment out  to  a  rear  entrance  way,  some  forty 
yards  from  the  front  door,  where  Joseph 
M.  Fowlkes  had  entered,  and  opening  on 
another  street;  but  Joseph  M.  Fowlkes, 
being  frightened,  refused  to  go  further  in 
that  direction,  returned  and  went  out  of 
the  front  door,  after  being  told  by  Robert 
Purdy  that  what  went  into  that  drawer 
never  came  out;  that  Joseph  M.  Fowlkes 
soon  after  obtained  an  officer  and  went  back 
to  the  house,  but  the  rooms  were  locked  up 
and  no  person  to  be  found  there ;  that  soon 
after  the  occurrence  described  as  taking 
place  in  the  room,  the  prisoner,  Robert 
Purdy  and  two  others  were  seen  coming 
out  of  the  room  and  going  away ;  that  later 
in  the  afternoon  one  John  Wren,  a  detect- 
ive, brought  the  prisoner  (not  under  ar- 
rest) to  the  vicinity  of  the  St.  Charles 
Hotel,  where  Joseph  M.  Fowlkes  was 

970  *stopping,  and  Joseph  M.  Fowlkes, 
with  his  counsel  or  friend,  Mr.  Sam- 
uel M.  Page,  had  a  short  interview  with 
him,  in  which  he  said  that  Joseph  M. 
Fowlkes  had  lost  his  money,  and  that  the 
men  who  had  got  it  were  gone,  and  the 
prisoner  didn't  mean  to  pay  a  damn  cent. 
Thereupon,    at   the   advice  of  Samuel   M. 


Page,  Joseph  M.  Fowlkes  swore  out  against 
the  prisoner  and  others  a  warrant  for  a  fel- 
ony, in  obtaining  by  false  pretences  the 
said  sum  of  five  hundred  and  seventy  dol- 
lars, which  warrant  Mr.  Page  took  posses- 
sion of  and  withheld  from  execution  until 
the  next  morning,  with  the  hope  of  being 
able  to  secure  the  repayment  of  the  money 
thus  obtained ;  that  while  said  warrant  was 
so  held  by  said  Page  the  character  or  con- 
tents of  said  warrant  were  unknown  by  said 
John  Dull;  that  said  Joseph  M.  Fowlkes 
and  Mr.  Page  refused  to  show  said  warrant, 
or  to  name  the  justice  who  issued  it,  upon 
request  of  said  John  DuU's  attorney,  George 
D.  Wise ;  that  on  the  8th  day  of  October 
1874,  the  said  John  Dull,  by  agreement  with 
Joseph  M.  Fowlkes,  through  their  attorneys 
or  friends,  at  the  Circuit  court-room,  paid 
said  Joseph  M.  Fowlkes  two  hundred  and 
eighty-five  dollars,  in  satisfaction  and  dis- 
charge of  said  John  Dull's  house  and  all 
persons  for  the  aforesaid  loss  of  five  hun- 
dred and  seventy  dollars,  for  which  said 
Joseph  M.  Fowlkes  then  and  there,  under 
advice  of  his  said  friend,  Samuel  M.  Page, 
executed  a  receipt  and  release  in  writing, 
which  receipt  is  in  the  words  and  figures 
following,  to  wit : 

**Richmond,  Va.,  October  8th,  1874. 

**Received  of  John  C.  Dull  two  hundred 
and  eighty-five  dollars,  in  full  settlement 
of  all  demands  and  claims  agains.t  the  house 
of  Mr.  Dull,  hereby  binding  myself  to  make 
no  more  demands  upon  him,  his 
971  *house,  or  any  one  else,  for  any  oc- 
currence there,  this  to  be  a  settlement 
in  full. 

**Jos.  M.  Fowlkes." 
That  when  the  prisoner  paid  the  money 
he  said  it  was  a  hard  case  that  he  should 
have  to  pay  two  hundred  and  eighty  dollars 
when  he  only  got  two  hundred  dollars  of  it, 
and  the  others  had  got  the  balance  and  gone 
away.  At  this  interview  prisoner  also  called 
the  attention  of  Joseph  M.  Fowlkes  to  a 
statement  made  by  Joseph  M.  Fowlkes  when 
at  his,  prisoner's  house,  while  the  pretended 
drawings  were  going  on ;  that  after  this 
interview  at  the  Circuit  court  room,  the 
warrant  was  placed  in  the  hands  of  the 
officers,  and  they  found  John  Dull  and  ar- 
rested him  at  his  said  rooms;  that  when  he 
was  arrested  there  were  two  other  men  in 
the  adjoining  room,  one  being  John  H. 
Keisel,  and  being  seen  by  the  officers,  the 
officers  inquired  of  John  Dull  who  these 
men  were,  and  prisoner  informed  the  officers 
that  John  H.  Keisel's  name  was  Smith; 
and  the  court  certifies  that  the  foregoing 
was  all  the  evidence  tending  to  prove,  on 
the  part  of  the  commonwealth,  that  the 
prisoner  was  guilty  of  the  larceny  charged 
in  the  indictment. 

And  the  accused,  John  Dull,  on  his  part, 
introduced  evidence  tending  to  show  that 
before  the  said  7th  day  of  October  1874,  he 
had  sub-let  said  house  to  Robert  Purdy  and 
one  Pr.  Lewis,  to  be  used  for  playing  a 
game  therein,  and,  for  the  use  or  rent 
thereof,  was  to  receive  fifteen  per  centum 
of  the  proceeds  thereof ;  that  at  the  time  of 
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the  fraud  aforesaid  upon  said  Joseph  M. 
Fowlkes,  the  said  Robert  Purdy  and  Dr. 
Lewis  were  present,  but  said  John  Dull  was 
not  present  in  said  front  room  where  said 
fraud  was  practiced ;  that  said  two  hundred 

and  eighty-five  dollars,  paid  to  said 
972      *Joseph    M.    Fowlkes,    was    not    the 

money  of  said  John  Dull,  but  of  other 
persons ;  and  on  his  part  introduced  a  wit- 
ness, who  testified  that  at  the  interview 
when  the  two  hundred  and  eig-hty-five  dol- 
lars was  paid  over,  prisoner  did  not,  as  far 
as  witness  heard,  say  that  it  was  a  hard 
case  that  he  should  have  to  pay  two  hun- 
dred and  eighty-five  dollars  when  he  got 
only  two  hundred  dollars,  but  thought  he 
could  understand  how  that  idea  got  into  the 
head  of  the  witnesses  who  testified  to  it ; 
and  that  said  John  Dull  did  not  know  that 
he  was  then  charged,  in  the  warrant  or 
otherwise,  with  a  felony. 

After  the  conclusion  of  the  evidence  and 
argument  of  counsel,  the  prisoner  asked  the 
court  to  give  two  instructions  to  the  jury, 
and  the  attorney  for  the  commonwealth 
asked  for  one.  The  court  gave  the  second 
instruction  asked  for  by  the  prisoner,  and 
gave  the  first  with  an  addition  to  it ;  and 
gave  the  instruction  asked  for  by  the  attor- 
ney for  the  commonwealth.  And  the  pris- 
oner excepted.  These  are  set  out  in  the 
opinion  of  the  court. 

The  jury  found  the  prisoner  guilty,  and 
ascertained  the  term  of  his  imprisonment 
in  the  penitentiary  at  three  years.  And 
thereupon  the  prisoner  moved  the  court  to 
set  aside  the  verdict  and  grant  him  a  new 
trial,  on  the  grounds,  first,  that  the  court 
erred  in  giving  and  in  refusing  the  instruc- 
tions; and  second,  that  the  charge  given 
bj-  the  clerk  to  the  jury  before  the  evidence 
was  introduced,  was  allowed  to  remain  un- 
changed, as  the  guide  to  the  jury  touching 
the  measure  of  punishment.  But  the  court 
overruled  the  motion  and  sentenced  the 
prisoner  in  accordance  with  the  verdict. 
And  he  again  excepted;  and  obtained  a 
writ  of  error  from  this  court.  This  point 
is  also  set  out  in  the  opinion  ox  the 
court. 


973 


»xr, 


Neeson,  for  the  prisoner. 


The  Attorney  Greneral,  for  the  com- 
monwealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Hustings  court  of  the  city  of  Richmond, 
rendered  on  the  21st  day  of  November,  1874, 
convicting  the  plaintiff  in  error,  John  Dull, 
of  grand  larceny,  and  sentencing  him 
therefor  to  confinement  in  the  penitentiary 
for  the  term  of  three  years;  the  period  by 
the  jurors  in  their  verdict  ascertained. 
Various  errors  are  assigned  in  the  judg- 
ment, which  we  will  consider  in  the  order 
of  their  assignment. 

The  first  is,  that  the  court  erred  in  over- 
ruling the  motion  to  quash  the   indictment. 


The  indictment  charges  the  larceny  of 
divers  ^* notes  of  the  national  currency  of 
the  United  States,  the  number  and  denomi- 
nation of  which  are  to  the  grand  jurors 
unknown,  for  the  payment  of  divers  sums 
of  money,  in  the  whole  amounting  to  the 
sum  of  five  hundred  and  seventy  dollars, 
and  of  the  value  of  five  hundred  and  seventy 
dollars,  the  property  and  notes  of  one  Jo- 
seph M.  Fowlkes,"  &c. 

It  is  argued  that  this  indictment  charges 
no  indictable  offence,  either  at  common  law 
or  under  any  statute  of  this  State. 

Certainly  it  charges  no  such  offence  at 
common  law.  Larceny  could  not,  by  the 
common  law,  be  committed  of  written  in- 
struments, whether  they  related  to  real 
estate  or  concerned  mere  choses  in  action. 
2  Russell  on  Crimes,  p.  70. 

Nor  does  it  charge  any  such  offence  under 
any  statute,  unless  it  be  under  the  act  ap- 
proved   February   28th,   1874,  entitled 

974  **An  act  to  amend  section  6,  *chapter 
201,  of  the  Code  of  1873,  with  reference 

to   larceny."     Acts  of  Assembly,  page  65, 
chap.  69. 

Prior  to  the  passage  of  that  act,  to  wit, 
in  1870,  it  had  been  decided  by  this  court  in 
Leftwich's  case,  20  Gratt.  716,  that  in  an 
indictment  for  larceny,  a  description  of  the 
subject  as  ** United  States  currency,**  was 
not  sufficient.  Therefore  on  that  ground, 
the  indictment  in  that  case  was  considered 
to  be  radically  defective,  and  the  judgment 
of  the  court  below  was  reversed. 

In  consequence  of  that  decision,  the  act 
aforesaid  was  passed,  by  which,  among 
other  things,  it  was  enacted  that,  *4n  a 
prosecution  for  the  larceny  of  United  States 
currency,"  *4t  shall  be  sufficient  if  the 
accused  be  proved  gn^ilty  of  the  larceny  of 
national  bank  notes,  or  United  States 
treasury  notes." 

An  indictment  for  an  o^ence  committed 
since  the  passage  of  that  act,  charging  the 
offence  as  a  larceny  of  *  ^United  States  cur- 
rency," does  charge  an  indictable  offence 
under  that  act. 

The  question  therefore  is,  whether  the 
indictment  in  this  case  is,  in  effect,  an  in- 
dictment for  the  larceny  of  United  States 
currency? 

It  is  certainly  safer  and  better,  in  a  pros- 
ecution for  a  statutory  offence,  to  describe 
the  offence  in  the  indictment  in  the  very 
language  in  which  it  is  described  in  the 
statute.  Commonwealth  v.  Peas,  4  Leigh 
692;  2  Gratt.  629;  same  v.  Hampton,  3 
Gratt.  590;  Howell's  case,  5  Id.  664;  Young's 
case,  15  Id.  664;  Old's  case,  18  Id.  915; 
Cousin's  case,  19  Id.  807;  and  Taylor's 
case,  20  Id.  825.  But  as  was  said  by  the 
court  in  the  last  named  case,  while  **there 
are  certain  technical  words  of  description 
of  an  offence  which  cannot  be  substituted 
by  the  use  of  other  words  in  an  indictment ; 
such  as  the  words  *  feloniously,'  *bur- 

975  glariously,'  "    Ac,  *yet  ** descriptive 
words  which  are  not  of  such  technical 

character,  though  they  generally  better  ex- 
press their  own  meaning  than  any  other 
words  that  can  be  used,  may  be  substituted 
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bj  the  use  of  synonymous  words,  or  words 
which  plainly  bring  them  within  the  mean- 
ing of  the  statute."  To  the  same  effect 
are  Young's  case  and  Old's  case,  supra. 

In  this  case  the  indictment  charges  a  lar- 
ceny of  **divers  notes  of  the  national  cur- 
rency of  the  United  States."  Is  not  that 
precisely  the  same,  in  meaning  and  effect, 
as  a  charge  of  a  larceny  of  * 'United  States 
currency"?  We  think  that  it  is.  **Cur- 
rency  of  tke  United  States,"  is  certainly 
the  same  thing  as  * 'United  States  cur- 
rency." The  addition  of  the  word  ''na- 
tional" in  the  indictment  can  certainly 
make  no  difference.  If  it  has  no  meaning 
at  all  it  must  be  rejected  as  surplusage.  If 
it  has  any  meaning  at  all  it  can  only  refer 
to  the  "nation"  of  the  United  States,  and 
currency  of  the  nation  of  the  United  States, 
must  mean  currency  of  the  United  States. 

There  are  two  kinds  of  United  States  cur- 
rency, both  of  which  may  properly  be  called 
national  currency  of  the  United  States,  one 
of  which  consists  of  treasury  notes,  (2 
Brightley's  Dig.  p.  167,  title  'Wrrency,") 
and  the  other  of  national  bank  notes.  (Id. 
p.  56,  title  "banking.")  That  both  of 
these  kinds  of  currency  are  embraced  in 
the  denomination  of  "United  States  cur- 
rency," contained  in  the  act  before  referred 
to,  is  shown  by  the  act  itself,  which  ex- 
pressly declares  that  to  sustain  a  charge  of 
larceny  of  United  States  currency,  "it 
shall  be  sufficient  if  the  accused  be  proved 
guilty  of  the  larceny  of  national  bank 
notes,  or  United  States  treasury  notes." 
So  that,  whatever  may  be  said  of  the 
strict  accuracy  of  the  language  "United 
States  currency, ' '  as  applied  to  both 
976  *of  the  descriptions  of  currency  afore- 
said, it  must  be  regarded  as  perfectly 
accurate  in  a  prosecution  under  the  statute. 

We  are  therefore  of  opinion  that  the 
Hustings  court  did  not  err  in  overruling  the 
motion  to  quash  the  indictment. 

The  second  assignment  of  error  is,  that 
the  court  erred  in  refusing  to  give  to  the 
jury  instruction  No.  1,  as  prayed  for  by 
the  prisoner,  and  especially  in  giving  the 
same  with  an  addition  made  thereto  by  the 
court. 

Instruction  No.  1,  as  prayed  for  by 
the  prisoner,  is  in  these  words:  "That  if 
the  jury  believe  from  the  evidence  that 
Robert  Purdy,  Dr.  Lewis,  or  any  other  per- 
sons, at  the  house  of  accused,  by  the  use 
of  false  pretences,  obtained  from  one  Joseph 
M.  Fowlkes,  the  sum  of  five  hundred  and 
seventy  dollars,  the  jury  cannot  find  the 
accused  guilty  of  the  larceny  alleged  in  the 
indictment,  unless  they  are  satisfied  from 
the  evidence,  beyond  all  reasonable  doubt, 
that  the  prisoner  was  present,  aiding  and 
abetting  therein,  or  suffered  or  permitted 
the  said  persons  so  using  the  false  pretence, 
to  use  the  said  house  with  knowledge  that 
such  persons  intended  to  use  said  house  for 
the  employing  of  such  fraudulent  pretence. ' ' 

The  court  refused  to  give  that  instruction 
as  it  stands,  but  gave  it  with  an  addition 
in  these  words:  *'But  if  the  prisoner  was 
within    easy   call,   to  aid  or  assist  them  in 


their  purpose,  or  in  escaping,  or  in  getting 
rid  of,  or  misleading  the  person  from 
whom  such  money  wa«  obtained,  that  is  a 
presence,  aiding  and  abetting,  and  the 
prisoner  is  as  guilty  as  if  he  were  person- 
ally present." 

The  court  was  certainly  right  in  refusing 

to  give  the  first  instruction  as  asked  for  by 

the    prisoner,   for  it   might,  and  no    doubt 

would,     have    misled   the    jury    into 

977  *the  belief  that  to  make  the  prisoner 
gfuilty  of  the  offence  charged  against 

him  in  the  indictment,  it  was  necessary 
that  he  should  have  been  actually  present 
at  the  commission  of  the  same;  whereas  he 
might  have  been,  and  the  evidence  strongly 
tended  to  prove  that  he  was,  guilty  of  the 
said  offence  as  a  principal  in  the  second 
degree,  by  being  constructively  present  and 
aiding  and  abetting  in  the  commission  of 
the  same.  "In  order  to  render  a  person  a 
principal  in  the  second  degree,"  says  Rus- 
sell, "he  must  be  present,  aiding  and  abet- 
ting at  the  fact,  or  ready  to  afford  assistance 
if  necessary ;  but  the  presence  need  not  be 
a  strict,  actual,  immediate  presence,  such 
a  presence  as  would  make  him  an  eye  or 
earwitness  of  what  passes,  but  may  be  a 
constructive  presence.  So  that  if  several 
persons  set  out  together,  or  in  small  parties, 
upon  one  common  design,  be  it  murder  or 
other  felony,  or  for  any  other  purpose  un- 
lawful in  itself,  and  each  takes  the  part 
assigned  him;  some  to  commit  the  fact, 
others  to  watch  at  proper  distances  and 
stations,  to  prevent  a  surprise,  or  to  favor, 
if  need  be,  the  escape  of  those  who  are 
more  immediately  engaged;  they  are  all, 
provided  the  fact  be  committed,  in  the  eyes 
of  the  law,  present  at  it ;  for  it  was  made  a 
common  cause  with  them,  each  man  oper- 
ated in  his  station  at  one  and  the  same 
instant,  towards  the  same  commoif  end, 
and  the  part  each  man  took  tended  to  give 
countenance,  encouragement  and  protection 
to  the  whole  gang,  and  to  ensure  the  suc- 
cess of  their  common  enterprise."  1  Rus- 
sell on  Crimes  pp.  26-7. 

It  was  proper,  therefore,  that  the  court 
should  qualify  the  instruction  prayed  for 
by  prisoner,  so  as  to  refer  to  and  explain 
this  matter  of  constructive  presence;  and 
accordingly,  the  addition  before  mentioned 
was  made  thereto.     We  think  that  ad- 

978  dition  is   free   from  *any  just  ground 
of  exception,  and   cures  the  defect  in 

the  original  instruction.  We  do  not  think 
that  it  was  calculated  to  mislead  the  jury, 
as  argued  by  the  counsel  for  the  plaintiff 
in  error ;  nor  that  it  treats  him  as  a  princi- 
pal in  the  second  degree,  by  piroximity  to 
the  crime  or  principal  in  the  crime,  without 
regard  to  intent.  It  is  certainly  true,  as 
argued  by  the  learned  counsel,  that  "pres- 
ence alone  is  not  sufficient  to  criminate;" 
and  that  "it  must  be  with  intent  to  aid  in 
the  crime."  But  there  is  nothing  in  the 
addition,  as  we  understand  it,  and  as  we 
think  the  jury  must  have  understood  it, 
which  is  inconsistent  with  that  proposition. 
On  the  contrary,  the  addition  affirms  it.  To 
supply  the  words,  "to  aid  or  assist  them," 
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used  in  the  addition,  at  other  places  therein 
where  they  are  necessarily  understood,  the 
addition  will  read  thus:  '^But  if  the  pris- 
oner was  within  eas^*  call,  to  aid  or  assist 
them  in  their  purpose,  or  to  aid  or  assist 
them  in  escaping,  or  to  aid  or  assist  them 
in  getting  rid  of  or  misleading  the  person 
from  whom  such  money  was  obtained ;  that 
is  a  presence,  aiding  and  abetting,  and 
the  prisoner  is  as  guilty  as  if  he  were  per- 
sonally present."  Now  what  is  the  mean- 
ing of  the  words,  **But  if  the  prisoner  was 
within  easy  call,  to  aid  or  assist  them?" 
Clearly  we  must  read  them  as  if  the  words 
"with  intent,"  or  **for  the  purpose,"  were 
written  before  the  words  **to  aid  or  assist 
them."  We  think  this  is  perfectly^  plain  if 
we  read  the  addition  together  with  the 
original  instruction  of  which  it  formed  a 
part  when  given  to  the  jury.  The  original 
instruction  declared  that  the  jury  could  not 
find  the  accused  guilty  of  the  larceny 
charged  against  him,  unless  they  were  sat- 
isfied that  he  was  present  aiding  and  abet- 
ting therein.  But  (continues  the  addition) 
if  the  prisoner  was  within  easy  call,  to 
aid  or  assist   them   in    their  purpose, 

979  *&c.,    that   is  a   presence  aiding  and 
abetting,  and  the  prisoner  is  as  guilty 

as  if  he  were  personally  present." 

We  are  therefore  of  opinion,  that  the 
Hustings  court  did  not  err  in  regard  to  the 
said  instruction,  or  the  addition  thereto. 

The  third  assignment  of  error  is,  that  the 
court  erred  in  giving  instruction  No.  3, 
which  was  given  on  the  motion  of  the  at- 
torney for  the  commonwealth,  and  is  in 
these  words:  **If  the  jury  believe  from  the 
evidence  that  the  prisoner  and  others  con- 
certed and  conspired  together  to  induce,  by 
false  representations,  the  witness,  Joseph 
M.  Fowlkes,  or  any  other  persons  who 
might  be  induced  by  such  representations, 
to  enter  the  house  of  the  prisoner,  and  to 
obtain  the  money  of  such  persons  by  false 
pretences,  or  rented  his  house  to  be  used 
for  such  purpose  by  said  conspirators,  and 
that  in  pursuance  of  such  concert,  one  of 
the  prisoner's  confederates  induced  the  wit- 
ness, Joseph  M.  Fowlkes,  to  go  into  said 
house,  and  by  false  representations  and 
pretences  did  obtain  a  large  sum  of  money 
from  said  Joseph  M.  Fowlkes,  and  that  the 
prisoner  was  present,  or  within  easy  call, 
to  aid  or  assist  them  in  their  purpose,  or 
in  escaping,  or  in  getting  rid  of  or  mis- 
leading the  person  from  whom  such  money 
was  obtained,  then  the  prisoner  is  as  guilty 
as  if  he  himself  had  obtained  the  money 
from  the  said  Joseph  M.  Fowlkes. ' ' 

Certainly  the  mere  fact  of  renting  a  house 
to  others  to  be  used  by  them  for  the  purpose 
of  committing  a  felony  therein  would  not 
make  the  landlord  or  lessor  a  principal, 
either  in  the  first  or  second  degree,  in  the 
felony  when  committed.  But  that  fact  is 
connected  with  a  good  many  other  facts 
in  the  instruction,  which  would  clearly 
make  the   accused  a   principal  in  the 

980  *second  deg^^ee  in   the  felony  charged 
against    him.      The    same    objection 

which  was  urged  to  the  addition  to  instruc- 


tion No.  1,  was  also  urged  to  instruction 
No.  3,  to  wit:  "that  in  defining  constructive 
presence,  constituting  guilt,  it  wholly  omits 
the  essential  of  intent  to  aid  in  the  crime.*' 
But  that  objection  has  already  been  fully 
answered,  and  the  answer  applies  as  well 
in  the  one  case  as  the  other. 

The  fourth  assignment  of  error  is,  that 
the  court  erred  in  refusing  to  grant  a  new 
trial  on  the  two  grounds  on  which  the  mo- 
tion therefor  was  founded,  viz:  1st,  the 
error  of  the  court  in  giving  and  in  refusin;;^ 
instructions  to  the  jury  as  aforesaid ;  and 
2dly,  the  error  of  the  court  in  regard  to  the 
charge  which  was  given  to  the  jury. 

In  regard  to  the  Srst  ground :  we  have  al- 
ready shown  that  there  was  no  error  in  that 
respect. 

In  regard  to  the  other  ground :  the  charge 
given  by  the  clerk  to  the  jury,  by  direction 
of  the  court,  before  the  evidence  was  intro- 
duced to  them,  was  in  the  ordinary  form  of 
such  a  charge  in  a  case  of  larceny,  and  is 
in  these  words:  "Your  charge,  therefore, 
is  to  enquire  whether  he  be  guilty  of  the 
larceny  of  which  he  stands  indicted,  or  not 
guilty.  If  you  find  him  guilty,  you  are 
further  to  enquire  whether  the  goods  and 
chattels  stolen  be  of  the  value  of  fifty  dol- 
lars or  more ;  and  if  you  find  them  to  be  of 
the  value  of  fifty  dollars  or  more,  you  are 
further  to  ascertain  the  term  of  his  confine- 
ment in  the  penitentiary  at  not  less  than 
three  nor  more  than  ten  years ;  and  if  yon 
find  the  goods  or  chattels  stolen  to  be  of 
less  value  than  fifty  dollars,  say  so  and  no 
more ;  and  if  you  find  him  not  guilty,  say 
so  and  no  more.  So  hearken  to  the  evi- 
dence. ' ' 

The  learned  counsel  was  right  in  arguing 
that  this  charge  of  the  clerk  was  the 
981  act  of  the  court ;  and  if  *there  be  any 
error  in  it  to  the  prejudice  of  the 
prisoner,  it  is  an  error  for  which  the  judg- 
ment ought  to  be  reversed ;  as  the  case  cited 
plainly  shows.  Allen  v.  Commonwealth, 
2  Leigh  727. 

The  counsel  admits  that  on  the  face  of 
the  indictment  for  larceny  the  charge  was 
correct,  the  minimum  imprisonment  for 
larceny  being  three  years.  Code  of  1873,  p. 
11%,  214.  But  the  trial,  he  says,  made  the 
case  a  case,  not  of  larceny,  but  of  false  pre- 
tences. And  he  contends  that  the  two 
cases,  of  larceny  and  false  pretences,  are 
different  from  each  other,  at  least  in  regard 
to  punishment.  He  seems  to  admit  that  an 
indictment  for  larceny,  in  the  common 
form,  is  sufficient,  though  the  case  be  one 
of  false  pretences ;  and  that  the  charge  to 
the  jury  may,  in  the  first  place,  conform  to 
the  indictment.  But  he  argues  that  if  the 
trial,  in  other  words,  the  evidence,  make  a 
case,  not  of  larceny,  but  of  false  pretences* 
the  charge  ought  to  be  changed  in  the 
course  of  the  trial  so  as  to  suit  the  case  thus 
newly  made  by  the  evidence.  This,  we 
think,  would  be  a  strange  incongruity  be- 
tween the  allegata  and  the  probata,  and 
would  be  an  anomalous  proceeding  in  a 
criminal  case. 

The  law  having  declared  that  "if  a  person 
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obtain,  by  any  false  pretence,  or  token 
from  any  person,  with  intent  to  defraud, 
money  or  other  property  which  may  be  the 
subject  of  larceny,  he  shall  be  deemed 
guilty  of  the  larceny  thereof  *  *  (Code  of  1873, 
eh.  188,  {  24,  p.  1197),  has  made  the  offence, 
to  all  intents  and  purposes,  larceny;  just 
as  if  the  offender  had  feloniously  stolen, 
taken  and  carried  away  the  subject  thus 
obtained  by  a  false  pretence  or  token.  And 
the  indictment  and  charge  to  the  jury  may 
be  precisely  in  the  same  form  in  either  case. 
And  evidence  that  the  subject  was  ob- 
tained  by   the   accused   by  false  pre- 

982  tence,  *with    intent   to  defraud,  will 
sustain    the   indictment   and  be  con- 
sistent with  the  charge. 

This  court  has  repeatedly  declared,  that 
an  indictment  in  such  a  case  may  be  in  the 
ordinary  form  of  an  indictment  for  larceny 
at  common  law ;  and  it  seems  to  follow,  as 
a  matter  of  course,  that  proof  of  the  offence 
described  in  the  statute  will  sustain  the  in- 
dictment, and  be  consistent  with  a  proper 
charge  upon  such  an  indictment.  Dowdy's 
case,  9  Gratt.  727;  Leftwich's  case,  20  Id. 
716. 

The  learned  counsel  argues,  that  the  two 
offences,  of  larceny  and  obtaining  property 
by  false  pretences,  with  intent  to  defraud, 
are  punished  differently  and  under  different 
sections  of  the  law ;  that  the  former  is  pun- 
ished more  severely,  under  ch.  188,  {  14,  of 
the  Code,  which  prescribes  the  punishment 
of  grand  larceny  to  be  confinement  in  the 
penitentiary  for  not  less  than  three  nor 
more  than  ten  years ;  and  the  latter  is  pun- 
ished less  severely,  under  section  24  of  the 
same  chapter  of  the  Code,  in  which  the 
only  punishment  prescribed  is  confinement 
in  the  penitentiary  for  not  less  than  one 
nor  more  than  five  years ;  or,  at  the  discre- 
tion of  the  jury,  confinement  in  jail  not 
more  than  one  year,  and  a  fine  of  five  hun- 
dred dollars.  He  argues,  that  the  punish- 
ment prescribed  in  the  latter  part  of  the 
latter  section  is  not  confined  to  the  offence 
described  in  that  part  of  the  section,  to  wit: 
the  offence  of  obtaining,  by  any  false  pre- 
tence or  token,  with  intent  to  defraud,  the 
signature  of  any  person  to  a  writing,  the 
false  making  whereof  would  be  forgery; 
but  extends  also  to  the  offence  described  in 
the  former  part  of  the  same  section,  to  wit: 
tl;ie  offence  of  obtaining,  as  aforesaid, 
money  or  other  property  which  may  be  the 
subject  of  larceny:  whereas  that  part  of 
the  section  expressly  declares  that  the 

983  offence    thereby   described   *shall   be 
deemed  to  be  larceny ;  after  which  the 

latter  part  of  the  section  proceeds  to  declare 
how  the  offence  therein  described  shall  be 
punished.  He  argues,  very  ingeniously, 
that  the  24th  section  aforesaid  was  taken 
from  the  30th  section  of  chapter  4  of  what 
is  called  the  Criminal  Code;  Acts  of  1847-8, 
p.  103;  which  embraced  both  offences,  and 
subjected  them  to  the  same  punishment,  to 
wit:  the  punishment  prescribed  by  the  lat- 
ter part  of  the  24th  section  aforesaid ;  and 
that  we  ought  not  to  infer  an  intention  in 
the  legislature  to  increase   the   punishment 


of  the  offence  described  in  the  former  part 
of  the  24th  section  unless  such  intention 
were  more  plainly  manifested  than  is  done 
by  the  words,  ^*  shall  be  deemed  guilty  of 
the  larceny  thereof,"  inserted  in  that  part 
of  the  section. 

Now,  we  can  imagine  no  other  reason 
for  inserting  those  words  than  to  change 
the  punishment  of  the  offence  described 
in  the  former  part  of  the  section,  and  make  it 
the  same  with  the  punishment  of  larceny 
as  prescribed  by  section  14  aforesaid.  The 
counsel  seems  to  suppose  that  the  24th  sec- 
tion creates  a  peculiar  kind  of  larceny, 
neither  grand  nor  petit,  nor  punishable  as 
other  larcenies,  but  punishable  only  as 
prescribed  in  the  latter  part  of  that  section, 
and  without  regard  to  the  value  of  the  sub- 
ject obtained  by  false  pretences,  except  so 
far  as  that  consideration  might  influence 
the  jury  in  ascertaining  the  punishment 
within  the  prescribed  limits.  If  this  be  so, 
why  did  the  legislature  make  any  such 
change  in  the  language  of  the  section? 
Why  did  they  not  leave  the  offence  as  it 
was  under  the  Criminal  Code?  The  legis- 
lature would  no  doubt  have  made  the  offence 
described  in  the  latter  part  of  section  24 
larceny  also,  if  it  had  been,  in  its  nature, 
capable  of  being  so  made.  But  a 
984  ^person,  in  obtaining  the  signature 
of  another  to  a  writing,  as  mentioned 
in  that  part  of  the  section,  could  not  be  said 
to  be  guilty  of  feloniously  stealing,  taking 
and  carrying  away  the  goods  and  chattels 
of  another;  and  therefore  the  punishment 
of  that  offence  was  left  as  it  had  been  be- 
fore. The  legislature,  in  declaring  the 
offence  of  obtaining  property  by  false  pre- 
tences, described  in  the  former  part  of  sec- 
tion 24,  larceny,  only  applied  to  that  offence, 
the  same  principle  which  was  applied  to 
the  offences  described  by  sections  19,  20 
and  21  of  the  same  chapter  of  the  Code,  p. 
1197,  to  wit :  the  offences  of  receiving  stolen 
property,  knowing  it  to  have  been  stolen, 
and  of  embezzlement  by  officers  or  other 
persons.  The  principle  had  been  applied 
to  these  latter  offences  by  the  Criminal  Code 
of  1847-8 ;  and  the  legislature,  in  section  24 
aforesaid,  only  extended  the  same  principle 
to  a  new  case,  to  which  it  seemed  to  be 
equally  applicable.  In  deciding  all  these 
offences  to  be  larceny,  they  were  of  course 
to  be  grand  or  petit  larceny,  according  to 
the  value  of  the  subject,  as  prescribed  by 
section  14  as  aforesaid. 

But  the  Hustings  court  was  of  opinion 
that  the  evidence  tended  to  prove  an  ordi- 
nary case  of  simple  larceny,  independently 
of  section  24,  and  that  the  charge  was 
proper  on  that  ground  also.  We  think  this 
view  of  the  court  was  also  correct.  The 
distinction  between  cases  in  which  prop- 
erty, and  cases  in  which  the  mere  possession 
of  property  is  fraudulently  obtained  from 
the  owner  by  a  person  who  converts  the 
same  to  his  own  use,  animo  furandi,  is  well 
settled  and  familiar  law.  The  offence  in 
the  latter  being  larceny,  but  not  in  the 
former.  2  Russell  on  Crimes,  pp.  24  and  35. 
On    page   45    several   cases  are  referred  to 
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which  strong-lv  resemble  the  one  under  con- 
sideration, according  to  the  evidence ; 
985  as,  where  it  appeared  *that  the  pris- 
oner decoyed  the  prosecutor  into  a 
public  house,  and  then  introduced  the  play 
of  cutting*  cards,  and  that  one  of  them  pre- 
vailed upon  the  prosecutor  (who  did  not 
play  on  his  own  account),  to  cut  the  cards 
for  him,  and  then,  under  pretence  that  the 
prosecutor  had  cut  the  cards  for  himself, 
and  had  lost,  another  of  them  swept  his 
money  off  the  table  and  went  away  with  it ; 
it  was  considered  to  be  one  of  those  cases 
which  should  be  left  to  the  jury  to  deter- 
mine, quo  animo  the  money  was  obtained, 
and  which  would  be  felony,  in  case  they 
should  find  that  the  money  was  obtained 
upon  the  preconcerted  plan  to  steal  it.  Rex 
V.  Home  Ac,  1  Leech,  270.  So,  if  there  is 
a  plan  to  cheat  a  man'  of  his  property  un- 
der color  of  a  bet,  and  he  parts  with  the 
possession  only  to  deposit  as  a  stake  with 
one  of  the  confederates,  the  taking  by  such 
confederate  is  felonious.  The  prosecutor 
was  drawn  in  to  deposit  twenty  guinea 
notes  on  a  bet  that  one  of  the  prisoners 
could  not  guess  right  three  times  succes- 
sively on  the  hiding  of  half  a  penny,  by 
another  of  the  prisoners,  under  a  pot ;  he 
put  the  notes  in  the  hands  of  one  of  the 
prisoners,  and  then  the  other  gttessing 
right,  the  notes  were  handed  over.  The 
question  was  left  to  the  jury,  whether,  at 
the  time  the  notes  were  taken,  there  was 
not  a  plan  between  the  prisoners  that  they 
should  be  kept,  under  the  false  color  of 
winning  a  bet,  and  the  jury  so  found.  Upon 
a  case  reserved,  the  judges  (ten  of  them 
being  present),  held  that  the  conviction 
was  right,  because,  at  the  time  of  the  tak- 
ing, the  prosecutor  parted  with  the  posses- 
sion only.     Russ.  A  Ry.  413. 

Besides  the  two  grounds  relied  on  in  sup- 
port of  the  motion  for  a  new  trial  'n  the 
court  below,  an  additional  ground  was 
relied  on  in  this  court,  that  if  the  plaintiff 
in  error  was  guilty  of  any  offence,  it 
966  was  no  *more  than  a  misdemeanor  in 
cheating  at  a  game,  an  offence  de- 
clared by  I  10,  of  ch.  194  of  the  Code,  p. 
1214,  and  this  is  the  subject  of  the  fifth 
assignment  of  error  in  this  case. 

What  we  have  already  said  to  show  that 
the  offence  which  the  evidence  tends  to 
prove  is  a  larceny,  is  a  sufficient  answer  to 
this  assignment  of  error.  If  the  offence 
be  a  larceny  it  cannot  be  a  misdemeanor, 
the  minor  being  merged  in  the  major 
offence. 

We  are  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  Hustings  court,  and 
that  it  ought  to  be  affirmed. 


Judgment  affirmed. 
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Corporation  Courts — Jurisdiction  —  Statute. — Under 
tbe  act  of  April  2, 1870,  ch.  38,  SS  6  &  7,  Sess.  Acts 
ISflO-TO.  Corporation  courts  in  cities  and  towns 


taaTlnr  a  population  of  more  than  fire  thousand, 
have  the  same  jurisdiction  to  try  offences  com 
mitted  within  their  respective  limits  as  Circuit 
and  County  courts  had;  and  the  act  of  April  ^ 
1878,  to  reffulate  and  define  the  Jurisdiction  of  the 
County  and  Circuit  courts  does  not  appb'  to  or 
affect  the  Jurisdiction  of  said  Corporation  courts. 

At  the  October  term  1874,  of  the  Corpora- 
tion court  of  the  city  of  Alexandria,  Louisa 
Tremaine,  alias  Nettie  Green,  was  indicted 
for  the  murder  of  Samuel  Bichelberger. 
She  was  arraigned  at  the  same  term  of  the 
court;  and  upon  her  arraignment  she  iiled 
a  special  plea  to  the  jurisdiction  of  the  Cor- 
poration court  to  try  her  for  the  crime  of 
which  she  was  indicted.  To  this  special 
plea  the  attorney  for  the  commonwealth 
demurred;  and  the  court  sustained  the  de- 
murrer. 

On  the  trial  the  jury  found  the  prisoner 
guilty  of  murder  in  the  second  degree,  and 
fixed  the  term  of  her  imprisonment  in  the 
penitentiary  at  seven  years.  She  thereupon 
moved  the  court  for  a  new  trial ;  but  the 
court  overruled  the  motion,  and  sentenced 
the  prisoner  in  accordance  with  the  verdict : 
and  the  prisoner  excepted.  The  evidence  is 
set  out  in  the  bill  of  exceptions ;  and  shows 
that  the  deceased  was  killed  by  the  prisoner; 
but  the  witnesses,  who  were  numerous,  give 
different  accounts  of  the  provocation.  Upon 
the  application  of  the  prisoner,  this  court 
awarded  a  writ  of  error. 

C.  E.  Stuart,  for  the  prisoner. 

The  Attorney  General,    for  the  common- 
wealth. 

988         •ANDERSON,     J.,     delivered     the 
opinion  of  the  court. 

The  court  is  of  opinion  that  the  Corpo- 
ration courts,  in  cities  or  towns  containing 
a  population  of  five  thousand,  have  the 
same  jurisdiction,  by  act  of  assembly  ap- 
proved April  2,  1870,  to  try  offences  com- 
mitted within  their  respective  limits,  that 
either  the  Circuit  courts  or  the  County  courts 
then  had  to  try  offences  within  the  counties 
in  which  respectively  they  had  jurisdiction. 
(Acts  of  Assembly  1869-'70,  ch.  38,  {}  6  and 
7,  p.  36. )  And  that  the  act  approved  April 
2,  1873,  ** to  regulate  and  define  the  jurisdic- 
tion of  the  (5>unty  and  Circuit  courts," 
&c.,  which,  in  effect,  takes  from  the  County 
courts  their  jurisdiction  for  the  trial  of  pre- 
sentments, informations  and  indictments, 
which  was  conferred  by  section  4  of  the 
aforesaid  act  of  1870,  and  invests  the  same 
exclusively  in  the  Circuit  courts,  does  not 
divest  the  said  Corporation  courts  of  any 
part  of  their  aforesaid  jurisdiction;  the 
term  *  ^exclusive"  being  used  in  said  act 
with  reference  to  the  County  courts,  as  ap- 
pears evident  from  the  title  and  scope  of 
the  act.  And,  consequently,  that  there  is 
no  error  in  the  judgment  of  the  Corporation 
court  of  Alexandria,  sustaining  the  de- 
murrer to  the  plea  of  the  plaintiff  in  error 
to  its  jurisdiction. 

The  court  is  further  of  opinion  that  as  it 
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is  peculiarly  the  province  of  the  jury  to 
weigh  the  testimony  and  to  decide  upon  the 
facts  of  the  case ;  and  it  not  appearing  from 
the  evidence  certified  by  the  court,  that  the 
verdict  of  the  jury  is  plainly  contrary  to 
the  evidence,  the  court  below  did  not  err  in 
overruling  the  motion  for  a  new  trial.  The 
court  is  therefore  of  opinion  that  the  judg- 
ment must  be  affirmed. 
Judgment  affirmed. 
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I.  Pelonle»— Accessories.— W,  a  police  officer,  was  in- 
dicted and  tried  as  accessory  after  tlie  fact  to  a 
felony  committed  by  D.  Tlie  Jury  put  to  the  court 
the  question.  Are  we  considering  the  question 
against  W,  or  W  a  detective  officer?  If  a  detective 
official,  does  the  fact  that  he  allowed  D,  after 
knowing  D*s  offence,  to  ffo  away  nnarrested.  make 
him  accessory  after  the  fact?— Held: 
1.  The  court  should  have  responded  directly  to 
the  question,  in  the  neffative. 

In  November,  1874,  John  Wren  was  in- 
dicted in  the  Hustings  court  of  the  city  of 
Richmond,  as  an  accessory  after  the  fact  of 
a  felony  committed  by  John  Dull.  John 
Dull  was  indicted  and  convicted  for  the 
larceny  of  five  hundred  and  seventy  dollars, 
the  property  and  notes  of  Joseph  M. 
Fowlkes.  It  appears  that  Fowlkes,  who 
had  come  from  the  country  to  Richmond, 
was  enticed  into  the  house  of  Dull,  where, 
through  the  pretence  of  a  lottery,  he  was 
robbed  of  the  above  sum  of  money.  After 
getting  out  of  the  house  he  employed  John 
Wren,  who  was  a  Richmond  detective,  to 
hunt  up  the  parties,  in  order  to  get  back 
his  money,  and  he  finally  compromised  with 
Dull,  who  paid  him  two  hundred  and 
eighty-five  dollars  in  full  settlement  of  all 
demands  and  claims  against  the  house  of 
said  Dull.  Wren  was  present  when  this 
compromise  was  carried  to  completion  hy 
the  payment  of  the  money.  Dull  was  after- 
wards arrested  at  the  instance  of  Fowlkes. 
On  the  trial  of  the  cause,  after  all 
990  the  evidence  had  *been  introduced, 
and  the  jury  had  retired  to  consider  of 
their  verdict,  they  came  again  into  court 
and  asked  the  following  question: 

**Are  we  considering  the  question  as 
against  John  Wren,  or  John  Wren  a  detect- 
ive officer?  If  a  detective  official,  does  the 
fact  that  he  allowed  Dull,  after  the  compro- 
mise, to  go  unarrested,  make  him  accessory 
after  the  fact?" 

To  this  question  the  court  gave  the  fol- 
lowing reply : 

**If  you  believe  from  the  evidence,  that 
at  the  time  of  the  transaction  detailed  in 
the  evidence,  John  Wren  was  a  detective 
officer  'and  police  constable  of  the  city  of 
Richmond,  it  is  proper  for  you  to  consider 
and  weigh  that  fact  in  determining  his 
guilt  or  innocence,  it  being  his  right  and 
duty  as  such  officer,  to  arrest  any  felon  upon 
knowledge  of  his  felony. ' ' 


*'If  you  believe  from  the  evidence  that 
the  prisoner,  a  police  constable  and  detect- 
ive, with  notice  that  John  Dull  had  com- 
mitted a  felony,  permitted  him  to  go  from 
his  presence,  after  the  alleged  compromise, 
without  arresting  him,  allowing  Him  to  go 
free  of  arrest,  it  is  a  material  fact  to  be 
considered  by  the  jury  in  connection  with 
the  other  conduct  of  the  accused,  in  deter- 
mining upon  the  guilt  or  innocence  of  the 
accused. ' '  And  to  this  opinion  and  instruc- 
tion of  the  court  the  prisoner  excepted. 

•The  jury  then  found  the  prisoner  guilty, 
and  assessed  his  fine  at  one  cent.  And  the 
court  passed  judgment  upon  him  for  the 
fine,  and  that  he  should  be  confined  in  the 
jail  of  the  city,  for  twelve  months,  and 
that  during  this  period  he  should  be  em- 
ployed at  labor  upon  the  streets  of  the  city, 
&c.  And  thereupon  Wren  applied  to  this 
court  for  a  writ  of  error,  which  was 
awarded. 

991  *Crump,  for  the  prisoner. 

The  Attorney  General,  for  the  com- 
monwealth. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Hustings  court  of  the  city  of  Richmond. 

The  plaintiff  in  error  was  tried  and  con- 
victed as  accessory  after  the  fact,  to  one 
John  Dull,  who  had  been  convicted  in  the 
same  court  of  a  felony. 

The  indictment  in  this  case,  after  setting 
out  the  felony  committed  by  John  Dull, 
charged  that  **John  Wren,  of  the  said  city, 
well  knowing  the  said  John  Dull  to  have 
committed  the  said  felony  in  form  aforesaid, 
to  wit :  since  the  said  felony  was  committed, 
in  the  year  aforesaid,  in  the  city  aforesaid, 
the  said  John  Dull  did  then  and  there  un- 
lawfully receive,  harbor  and  maintain, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia.*' 

After  the  evidence  was  closed  and  the 
case  submitted  to  the  jury,  and  after  some 
time  passed  in  deliberation,  they  returned 
into  court  and  propounded  to  the  court  a 
written  enquiry  in  the  following  words: 
*'Are  we  considering  the  question  against 
John  Wren,  or  John  Wren  a  detective 
officer?  If  a  detective  official,  does  the  fact 
that  he  allowed  Dull,  after  the  compromise, 
to  go  unarrested,  make  him  (Wren)  acces- 
sonr  after  the  fact?'* 

'To  this  inquiry  the  court  responded: 

**If  you  believe,  from  the  evidence,  that 
at  the  time  of  the  transactions  detailed  in 
the  evidence,  John  Wren  was  a  detective 
officer  and  police  constable  of  the  city  of 
Richmond,  it  is  proper  for  you  to  weigh 
that  fact  in  determining  his  guilt  or 
992  innocence,  it  being  *his  right  and 
duty  as  such  officer  to  arrest  any  felon, 
upon  knowledge  of  his  felony. 

*'If  you  believe,  from  the  evidence,  that 
the  prisoner,  a  police  constable  and  detect- 
ive, with  notice  that  John  Dull  had  com- 
mitted a  felony,    permitted   him  to  go  from 
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his  presence,  after  the  alleged  compromise, 
without  arresting  him,  intending  to  allow 
him  to  go  free  of  arrest,  it  is  a  material 
fact  to  be  considered  by  the  jury,  in  con- 
nection with  the  other  conduct  of  the  ac- 
cused, in  determining  upon  the  guilt  or 
innocence  of  the  prisoner.  *  * 

The  court  is  of  opinion  that  these  instruc- 
tions, in  the  form  in  which  they  were  given, 
were  calculated  to  mislead  the  jury,  and 
were  therefore  erroneous. 

They  were  given,  as  will  be  observed,  in 
response  to  an  inquiry  made  by  the  juty 
upon  a  single  point — **Are  we  considering 
the  question  against  John  Wren,  or  John 
Wren  a  detective  officer;  if  a  detective  offi- 
cial, does  the  fact  that  he  allowed  Dull, 
after  the  compromise,  to  go  unarrested, 
make  him  accessory  after  the  facts?*' 

It  is  apparent  that  the  jury  were  seeking, 
at  the  hands  of  the  court,  a  definition  of 
what,  in  law,  constitutes  an  accessory  after 
the  fact;  and  the  particular  point  of  the 
enquiry,  to  which  the  court  was  called  upon 
to  respond,  was,  if  they  were  to  consider 
the  case  against  John  Wren  as  a  detective 
officer,  and  being  **a  detective  official,*' 
does  the  fact  that  he  failed  to  arrest  Dull 
make  him  accessory  after  the  fact? 

This  enquiry  plainly  ought  to  have  been 
answered  in  the  negative. 

The  question  propounded  by  the  jury  was 
not,  whether  the  fact  that  the  accused  was 
a  detective  officer  and  police  constable  of 
the  city  of  Richmond,  was  a  fact  which 
they  ought  to  consider  and  weigh  in 
993  determining  his  guilt  or  innocence. 
Nor  whether,  being  a  detective  officer 
and  having  notice  that  Dull  had  committed 
a  felony,  the  accused  permitted  him  to  go 
from  his  presence  without  arresting  him, 
was  a  material  fact  to  be  considered  by  the 
jury  in  connection  with  the  other  conduct 
of  the  accused  in  determining  his  guilt  or 
innocence.  If  the  enquiry  had  been  directed 
to  these  points,  the  response  of  the  court 
would  have  been  entirely  unobjectionable. 
But  the  single  enquiry  propounded  by  the 
jury  was,  in  effect,  **Does  the  fact  that  the 
accused,  who  is  a  detective  officer,  failed  to 
arrest  Dull,  make  him  accessory,  after  the 
fact,  to  the  felony  committed  by  Dull?" 
This  was  the  single  and  pointed  enquiry, 
and  to  this  there  ought  to  have  been  a  neg- 
ative response.  The  jury  ought  to  have 
been  told  by  the  court,  in  response  to  their 
enquiry,  that  the  fact  that  the  accused  was 
a  detective  officer  and  allowed  Dull  to  go 
unarrested  did  not  of  itself  make  him  an 
accessory,  after  the  fact,  to  the  felony 
committed  by  Dull.  If  such  declaration 
had  prefaced  the  instructions  given,  they 
would  have  been  in  all  respects  proper  and 
unobjectionable.  But  the  failure  to  give 
such  negative  response  to  the  single  enquiry 
of  the  jury,  and  giving  the  instructions 
without  such  direct  response  to  their  ques- 
tion was  calculated  to  mislead  them. 

Now,  it  cannot  be  questioned  that  a  mere 
failure  to  make  arrest  of  a  felon,  taken  by 
itself,  does  not  in  law  constitute  the  party 
an  accessory  after  the  fact. 


Accessories  after  the  fact,  by  the  common 
law,  are  those  who  knowing  a  felony  to 
have  been  committed  by  another,  receive, 
relieve,  comfort  or  assist  the  felon.  1  Hale 
P.  C,  618;  1  Whar.  Am.  C.  L.,  J  146;  1 
Bishop  C.  L.,  J  633,  634.  **The  true  test,'' 
says  Bishop,  *  *for  determining  whether 

994  one  is  accessory   after  the  *fact,  is  to 
consider    whether    what    he   did   was 

done  by  way  of  personal  help  to  his  princi- 
pal, with  the  view  of  enabling  the  principal 
to  elude  punishment — the  kind  of  help  ren- 
dered appearing  to  be  unimportant.  Thus, 
he  is  an  accessory  who  with  requisite 
knowledge  and  intent  furnishes  the  princi- 
pal felon  with  the  means  of  escape — money 
or  victuals  to  support  him,  a  house  or  other 
shelter  to  conceal  him,  or  open  force  or  vio- 
lence to  rescue  or  protect  him.  So  likewise 
to  convey  instruments  to  a  felon  to  enable 
him  to  break  jail,  or  to  bribe  the  jailor  to 
let  him  escape,  makes  a  man  accessory  to 
the  felony."     lb.  i  634. 

^'But  when  the  thing  done  amounts  to  no 
more  than  the  compounding  of  a  felony  or 
a  misprision  of  it,  the  doer  will  not  be  an 
accessory.  Thus,  a  person  will  not  be  such 
who  merely  neglects  to  make  known  to  the 
authorities  that  a  felony  has  been  com- 
mitted, or  forbears  to  arrest  the  felon,  or 
agrees  not  to  prosecute  him. "     lb.  j  633. 

**Any  assistance,"  says  Wharton,  **given 
to  one  known  to  be  a  felon,  in  order  to  hin- 
der his  apprehension,  trial  or  punishment, 
is  sufficient  to  make  a  man  an  accessory 
after  the  fact."  The  author  then  gives 
various  illustrations  similar  to  those  given 
above,  and  adds,  ** merely  suffering  the 
felon  to  escape,  however,  will  not  charge 
the  party  so  doing,  such  amounting  to  a 
mere  omission."  1  Whart.  {  146  and  cases 
there  cited. 

We  do  not  believe  that  the  able  and  effi- 
cient judge  of  the  Hustings  court  of  Rich- 
mond intended  by  his  instructions  to 
controvert  or  deny  these  acknowledged  and 
well  settled  general  principles.  But  in  the 
hurry  of  a  jury  trial-,  his  instructions  were 
so  shaped,  that,  we  are  bound  to  say,  they 
might  have  had  the  effect  to  mislead  the 
jury  as  to  the  law  of  the  case. 

995  *Now,  the  failure  of  a  police  officer 
to  make  an  arrest  when  he  knows  that 

a  felony  has  been  committed,  is  certainly 
a  gross  violation  of  duty,  and  a  grave 
offence  against  the  law ;  but  this  does  not 
constitute  him  an  accessory  after  the  fact 
to  the  felony  committed.  Whether  it  does 
or  does  not  is  a  question  of  law,  which  it 
was  the  province  and  duty  of  the  court  to 
decide,  when  propounded  either  by  the  jury 
or  the  prisoner's  counsel. 

The  jury  had  asked  whether  such  failure 
to  arrest  did,  in  law,  constitute  the  accused 
an  accessory  to  the  felony  committed  by 
Dull.  To  this  no  direct  response  wa's  given : 
but  they  were  told  it  was  a  material  fact  to 
be  considered  by  them. 

The  failure  to  give  a  negative  response 
to  this  enquiry,  and  simply  submitting  it 
to  them  as  a  material  fact  to  be   considered 
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by  them,  might  have  misled  them  as  to 
the  law  upon  the  subject. 

The  jury,  composed  of  men  (as  is  usually 
the  case)  without  knowledge  of  legal  prin- 
ciples, might  have  been  led  to  believe  that 
the  judge  (when  he  gave  no  negative  re- 
sponse to '  those  enquiries,  but  left  it  to 
them  as  a  material  fact  to  be  considered 
along  with  other  conduct  of  the  accused, ) 
intended,  in  effect,  to  affirm  the  proposition 
that  the  failure  to  arrest  Dull  constituted 
Wren  an  accessory  after  the  fact  to  the 
felony  committed  by  Dull.  At  any  rate, 
the  enquiry  propounded  was  a  question  of 
law,  to  which  the  court  ought  to  have  re- 
sponded ;  and  not  a  question  of  fact,  to  be 
submitted  to  the  jury. 

The  instructions  given  by  the  court  would 
have  been  proper  and  unobjectionable  if 
they  had  been  preceded  by  the  declaration 
that  the  mere  failure  of  the  accused  to  ar- 
rest Dull  did  not   constitute   him  an  acces- 


sory to  the  felony  committed  by  Dull. 
996  But  because  *the  failure  to  make  this 
.  declaration  might  have  misled  the 
jury  as  to  the  law  of  the  case,  this  court  is 
of  opinion  that  for  this  reason  the  judgment 
of  the  said  Hustings  court  should  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial  to  be  had  therein. 

STAPLES,  J.,  concurred  in  a  part  of 
Judge  Christian's  opinion,  but  he  would 
have  gone  further.  There  were  two  ques- 
tions submitted  by  the  jury ;  both  of  which 
should  have  been  answered.  Again,  the 
instruction  given  is  not  correct.  The  court 
says  the  failure  to  arrest  was  a  material 
fact :  that  depends  upon  the  motive  of  the 
party. 

BOULDIN,  J.,  concurred  with  Staples 
that  both  questions  should  have  been  an- 
swered. In  all  other  respects  he  concurred 
in  the  opinion  of  Judge  Christian. 

Judgment  reversed. 
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ACCESSORIES. 

1.  W,  a  police  officer,  was  indicted  and  tried 
as  accessory  after  the  fact  to  a  felony  com- 
mitted, by  D.  The  jury  put  to  the  court  the 
question  :  Are  we  considering  the  question 
against  W,  or  W  a  detective  officer?  If  a 
deteetive  official,  does  the  fact  that  he  allowed 
D,  after  knowing  D's  offence,  to  go  away  un- 
arrested, make  him  accessory  after  the  fact? 
Hfii«D :  The  court  should  have  responded  di- 
rectly to  the  question  in  the  negative. 

Wren's  case,  989 

ADMINISTRATION. 
See  Executors  and  Administrators, 

ADVANCEMENTS. 

1.  See  Partition,  No.  1,  2,  and 

Persinger  &  als,  v.  Simmons  &  als,,  238 

2.  Land  allotted  to  the  widow  for  dower, 
not  being  brought  into  the  division  of  the 
land  among  the  heirs  on  the  first  division, 
upon  the  death  of  the  widow,  two  of  the  heirs 
who  had  refused  to  come  into  the  first  divi- 
sion, may  come  into  the  division  of  the  dower 
land.  Idem,       238 

ADVERSARY  POSSESSION. 

1.  It  is  clear  that  the  possession  of  a  mere 
intruder  on  the  land  of  another,  without  pre- 
tence or  color  of  title,  no  matter  how  long 
such  possession  may  continue,  will  not  be 
deemed  in  law  adverse  to  the  title  of  the  true 
owner,  and  can  never  ripen  into  a  good  title. 

Nowlin  V.  Reynolds,  137 

2.  But  it  is  equally  clear,  that  possession 
under  color  or  claim  of  title,  does  amount  to 
adverse  possession  ;  and  if  held  long  enough, 
will,  under  our  laws,  ripen  into  a  good  title. 
And  it  is  not  necessary  to  constitute  an  ad- 
verse possession,  that  there  should  be  a  right- 
ful title.  Idem,        137 

3.  But  the  holder  or  claimant  of  property, 
under  an  equitable  title  derived  from  a 
vendor  or  grantor,  who  retains  the  legal  title 
for  future  conveyance,  does  not  hold  ad- 
versely, but  in  subordination  to  the  grant- 
or*s  title  ;  and  no  length  of  possession  under 
such  title  will  ripen  into  a  legal  title. 

Idem,        137 

4.  Whether  the  contract  is  executory  or  ex- 
ecuted ;  whether  the  vendee  or  defendant 
claims  under  an  absolute  deed  or  not,  is  a  ques- 
tion of  fact  for  the  jury,  and  not  of  law  for 
the  court.  Idem,        137 

5.  The  paper  under  which  the  vendee  claims 
having  been  lost,  he  may  prove  that  he  was 
put  in  possession  and  has  held  peaceable  pos- 
session for  more  than  twenty  years. 

Idem,        137 

AFFIDAVITS. 

1.  An  affidavit  taken  without  notice,  if  read 
without  objection  in  the  court  below,  will  be 


considered  aa  evidence  in  the  appellate  court ; 
but  it  will  not  have  the  weight  it  might  have 
had  if  regularly  taken. 

Adams  v.  Hubbard,  129 

APPEALS. 

1.  A  judgment  creditor  brings  a  suit  in  eq- 
uity to  subject  his  debtor's  land  to  satisfy  his 
judgment ;  and  other  judgment  creditors  of 
the  same  debtor  come  into  the  cause  by  their 
petitions,  to  subject  the  same  land.  None  of 
these  judgments  amount  to  $500.  Upon  a 
decree  against  them,  dismissing  the  bill,  the 
Court  of  Appeals  has  no  jurisdiction  to  allow 
or  hear  an  appeal  from  the  decree,  either  on 
the  ground  that  the  united  judgments  amount 
to  more  than  $500,  or  that  the  suit  concerns 
the  title  or  bonds  of  land. 

Umbarger  &  wife  &  als,  v.  Watts  & 

als.,  167 

1000       *2,  In  such  case  the  decree  is  to  be 
considered  as  several  as  to  each  cred- 
itor. Idem,       167 

3.  The  matter  in  controversy,  in  reference 
to  the  appellate  jurisdiotion  of  the  Court  of 
Appeals,  is  that  which  is  the  essence  and  sub- 
stance of  the  judgment,  and  by  which  the 
party  may  discharge  himself. 

Idem,       167 

4.  On  appeal  by  two  creditors  from  a  de- 
cree dismissing  the  bill,  the  debt  of  6ne  of 
them  being  under  $500.  Though  the  decree 
is  reversed  as  to  one,  the  appeal  will  be  dis- 
missed as  to  the  other  as  having  been  im- 
providently  awarded. 

Cocke  &  al,  V.  Minor  &  als,,  246 

5.  When  a  Circuit  court,  upon  appeal,  re- 
verses the  final  judgment  of  the  County  court 
and  retains  the  cause  for  a  new  trial,  the 
judgment  of  the  Circuit  court  is  such  a  final 
judgment  as  is  the  subject  of  a  writ  of  error. 

Brumbaugh  v.  Wissler's  ex* or,  463 

Crawford  v.  The  Valley  R,  R,  Co,,      467 
.  Lewis  &  Diviney's  case,  938 

APPELLATE  COURT. 

1.  When  the  appellate  court  may  pass  upon 
an  exception  to  a  deposition.  See  Deposi- 
tions, No.  1,  and 

Statham  &  als,  v.  Ferguson's  admW 
&  als,,  28 

2.  How  an  appellate  court  will  regard  an 
affadavit  filed  in  a  cause.  See  Affidavits, 
No.  1,  and 

Adams  v.  Hubbard,  129 

3.  Upon  a  bill  of  review  the  decree  is  re- 
versed. If  it  is  not  a  proper  case  for  a  bill 
of  review,  still  an  appeal  from  the  decree 
brings  up  the  whole  case,  and  the  appellate 
court  will  go  back  to  the  first  error  and  reverse 
the  original  decree  if  it  is  erroneous. 

Goolsby  &c,  V.  St,  John,  146 
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4.  When  the  appellate  court  will  not  reverse 
a  decree  for  the  failure  to  direct  an  inquiry 
whether  the  debt  can  be  made  out  of  the  rents 
and  profits  in  five  years  ;  but  will  amend  and 
affirm  it.  See  Practice — In  Chancery ^  No.  4 
and 

Ewart  V.  Saunders,  203 

5.  See  Practice — in  common  law.  No.  2, 6, 7, 
and 

Dickinson  v.  Dickinson  &  Co,,  321 

D.  Martz*s  ex*or  v.  D,  Martz^s 
heirs,  361 

6.  An  objection  for  the  absence  of  a  neces- 
sary party  in  a  cause  may  be  taken  in  the 
appellate  court,  though  not  taken  in  the 
court  below. 

Armentroufs  ex^ors  v.  Gibbons,  371 

Dabney  v.  Preston* s  adm^rs,  838 

7.  Where,  upon  a  motion  for  a  new  trial 
because  the  verdict  is  contrary  to  the  evi- 
dence, the  motion  is  overruled,  if  the  bill  of 
exception  states,  not  the  facts  proved,  but 
the  evidence,  and  this  is  conflicting*,  all  the 
evidence  of  the  party  excepting,  in  conflict 
with  that  of  the  other  side,  must  be  disre- 
garded by  the  appellate  court. 

Brumbaugh  v.  lVissler*s  ex^or,  463 

8.  A  record  of  a  suit  by  legatees  against 
the  executor  and  his  sureties,  is  referred  to 
as  an  exhibit  with  the  bill  of  the  sureties 
against  the  executor  and  purchasers  of  assets 
from  him,  and  the  evidence  in  that  record  is 
relied  on  in  the  Circuit  court  without  objec- 
tion in  the  suit  by  the  sureties.  It  is  too  late 
to  object  to  it  in  the  appellate  court. 

Jopes*  ex*ors  v.  Clark  &  als.,  642 

9.  Where,  in  pursuance  of  the  act  of 
1869-70,  ch.  171,  §  5,  p.  272,  this  court  sent  a 
cause,  as  having  been  pending  in  a  District 
court  of  appeals,  to  a  Circuit  court,  that  was 
a  decision  of  this  court  that  the  cause  had 
been  pending  in  the  District  court,  and  that 
the  Circuit  court  had  jurisdiction  to  rehear 
and  decide  it. 

Kent,  Paine    &  Co,    v.   Dickinson, 
Judge,  817 

10.  If  in  such  a  case  the  judge  of  the  Cir- 
cuit court  refuses  to  rehear  and  decide  the 
case,  and  directs  it  to  be  dismissed  from  the 
docket  of  his  court,  he  may  be  compelled  by 
mandamus  from  this  court  to  hear  and  decide 

it.  Idem,  817 

11.  An  objection  to  a  question  asked  and 
to  the  witnesses  answering  it,  is  overruled, 
and  an  exception  taken,  which  does  not  state 
the  answer.  The  appellate  court  cannot  con- 
sider it. 

Stoneman*s  case,  887 

12.  If  an  instruction  correctly  expounds 
the  law,  and  is  expressed  in  terms  familiar 
to  the  books,  and  well  understood  by  the 
judicial  mind,  and  especially  if  the  jury  or 
the  counsel  do  not  ask  an  explanation  of  it, 
an  appellate  court  will  not  set  the  verdict 
aside,  because  its  true  import  and  meaning 
possibly  may  not  have  been  comprehended 
by  the  jury.  Idem,  88 


ASSIGNOR  AND  ASSIGNEE. 

1.  For  the  order  in  which  bonds  are 
1001     to  *be  paid  out  of  a  fund   bound  for 
their  payment.    See  Liens,  No.  1,  2,  3, 
4,  and 

McClintic  v.  Wise^s  adm^ors,  448 

2.  For  the  rights  of  assignee  against  the 
vendor  of  land  who  has  recovered  possession 
of  it.    See  Liens,  No  5,  and        Idem,       448 

AWARDS. 

1.  Upon  the  question  whether  an  award  is 
within  the  terms  of  the  submission,  all  fair 
presumptions  shall  be  made  in  favor  of  the 
award  ;  and  if,  on  any  fair  presumption,  the 
award  may  be  brought  within  the  submission, 
it  shall  be  sustained. 

Pollock's  adm'r  v.  Sutherlin,  78 

BufordY,  Pollocks  adm*r,  78 

2.  In  this  case — Held :  The  award  of  the 
arbitrator  is  within  the  submission. 

Idem,       78 

3.  The  rules  governing  courts  of  equity  in 
awarding  new  trials  in  actions  at  law,  on  the 
ground  of  after  discovered  evidence,  apply 
equally  to  motions  to  set  aside  an  award  on 
that  ground. 

Adams  y,  Hubbard,  129 

4.  Where  all  the  evidence  that  was  before 
the  arbitrators  is  not  before  the  court  on  the 
motion  to  set  aside  the  award,  the  motion 
must  fail.  Idem,        129 

5.  F  contracts  to  make,  bum  and  deliver 
to  L  a  certain  quantity  and  quality  of  bricks, 
80  per  cent,  of  the  price  to  be  paid  when  ready 
for  delivery,  according  to  kiln  measure  ;  the 
remaining  20  per  cent,  to  be  paid  when  the 
bricks  are  laid  in  the  wall  of  the  building, 
which  1/  proposed  to  erect.  The  bricks  have 
been  made,  and  the  80  per  cent,  paid ;  but 
they  are  still  in  the  kiln,  when  the  architect 
of  L  rejects  a  large  portion  of  them  as  not 
being  of  the  quality  contracted  for.  The 
quality  of  the  bricks  is  the  subject  of  differ- 
ence ;  but,  in  their  submission  to  arbitration, 
they  say,  "whereas  certain  differences  have 
arisen  as  to  the  quality  of  the  bricks  manu- 
factured under  said  contract,  and  as  to  the 
construction  of  said  contract** — Held: 

1.  The  latter  clause  will  be  held  to  refer 
to  the  construction  of  the  contract  in  rela- 
tion to  the  quality  of  the  brick;  and  the 
arbitrators  awarding  the  pa^'ment  by  L  to 
F  of  the  20  per  cent,  reserved,  is  beyond 
the  submission. 

Lynchburg  Female  Orphan  AsylufH 
V.  Ford,  566 

2.  The  submission  is  not  to  be  extended 
by  the  counsel  of  F  arguing  in  the  pres- 
ence of  the  counsel  of  L,,  that  it  embraces 
the  question  of  the  payment  of  the  reserved 
20  per  cent,  •  Idem,        566 

3.  That  part  of  the  award  in  relation  to 
the  quality  of  the  brick  being  entirely  dis- 
tinct and  not  dependent  upon  that  part 
directing  the  payment  of  the  reserved  20 
per  cent,,  that  part  may  be  sustained  whilst 
the  latter  part  is  set  aside. 

Idem,        566 
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BANKRUPTCY. 

1.  In  an  action  of  slander,  a  plea  that  since 
the  commencement  of  the  action  the  plaintifiP 
has  been  adjudicated  a  bankrupt,  is  not  a 
g'ood  plea. 

Dillardv,  Collins^  343 

2.  Under  the  English  bankrupt  act  and  the 
bankrupt  act  of  1841,  and  the  present  act, 
the  rights  of  action  which  are  transferred  to 
the  assignee  do  not  include  claims  for  per- 
sonal damages.  Ident^        343 

3.  The  rights  of  action  transferred  to  the 
assignee  are  rights  of  action  founded  on  ben- 
eficial contracts  made  with  the  bankrupt, 
where  the  pecuniary  loss  is  the  substantial 
and  primary  cause  of  action,  and  for  injuries 
affecting  his  property,  so  far  as  they  do  not 
involve  a  claim  for  personal  damages. 

Idevty        343 

4.  The  proper  and  reasonable  construction 
would  seem  to  be  that  the  statute  transfers 
all  such  rights  of  action  as  would  be  assets 
in  the  hands  of  an  executor  for  the  payment 
of  debts,  and  no  others.  Idetn^        343 

5.  The  33d  section  of  the  bankrupt  act  of 
1867,  which  provides  that  "no  debt  created 
by  fraud,"  &c.,  of  the  bankrupt  "shall  be 
discharged  under  this  act,"  applies  as  well 
to  implied  as  to  express  fraud. 

Joneses  ex' orsv,  Clark  &  al5,y  642 

BANKS. 

1.  The  principles  of  the  cases  of  Exchange 
Bank  V.  Knox  and  Fanners  Bank  v.  Ander- 
son, 19  Gratt.  739,  and  Saunders  v.  White,  20 
Gratt.  327,  approved  and  acted  on. 

Bank  of  the  Valley,  for  iSfc,  v.  Mar- 
shall, 378 

2.  In  a  suit  in  the  Circuit  court  of  the 
United  States  against  The  Bank  of  the  Val- 
ley,   the    court,  on   the  21st  of  September 

1869,  made  an  order  that  the  receiver 
1002  *receive  the  notes  of  the  bank  in  pay- 
ment of  the  debts  due  to  it.  After  the 
decision  of  the  cases  of  Exchange  Bank  v. 
Knox,  &c,,  the  court  set  aside  this  order.  A 
plea  of  tender  of  these  notes  in  payment  of 
debts  to  the  bank,  filed  in  a  case  pending  in 
a  State  court,  after  the  rescinding  of  the 
order  of  the  United  States  court,  the  notes 
having  been  obtained  after  the  execution 
and  recording  of  the  deed  of  the  bank  and 
notice  thereof  to  \he  defendant,  is  not  a  valid 
defense  to  the  action.  Idem,        378 

BILL  OF  EXCEPTIONS. 

1.  What  bill  of  exceptions  must  show.  See 
Practice  at  common  law.  No.  2,  and 

Dickinson  v.  Dickinson  &  Co,,  321 

2.  When  the  objection  is  to  the  competency 
of  a  witness,  and  the  objection  is  sustained, 
it  is  not  necessary  to  state  in  the  exception 
what  the  party  offering  him  expects  to  prove 
by  him. 

D.  Martz*  ex'or  v.  D,  Martz'  heirs,    361 

3.  When  appellate  court  will  consider  the 
question  raised  by  the  exception.  See  Prac- 
tice at  com.mon  law.  No.  7,  and 

Idem,        321 

4.  An  objection  to  a  question  asked  and  to 


the  witnesses  answering  it,  is  overruled,  and 
an  exception  taken,  which  does  not  state  the 
answer.  The  appellate  court  cannot  consider 
it.  Stoneman*s  case,        887 

BILL  OF  REVIEW. 

1.  What  a  proper  case  for  a  bill  of  review. 
See  Equitable  furisdiction  and  Relief,  No.  3, 
and  Goolsby,  &c.  v.  St,  John,        146 

2.  A  bill  of  review  is  a  continuation  of  the 
original  suit.  Idem,        146 

3.  When  a  petition  to  set  aside  an  order  for 
investment  of  funds  will  be  treated  as  a  bill 
of  review.  See  Executors  and  Administra- 
tors, No.  1,  and 

Crickard's  ex*or  v,    Crickard's   leg- 
atees, 410 

BOARD  OF  PUBLIC  WORKS. 

1.  An  action  may  be  maintained  against 
the  present  board  of  public  works  of  the  state, 
upon  a  contract  made  with  the  board  as  organ- 
ized under  the  former  constitution  and  laws. 

Kelly  V.  Board  of  Public  Works,        755 

2.  A  contractor  has  two  claims  against  the 
state,  arising  out  of  the  same  contract,  one 
for  commissions,  and  the  other  a  percentage 
on  his  actual  expenditures.  He  brings  his 
suit,  and  recovers  judgment  for  a  certain 
amount  which  he  alleges  was  the  amount  of 
the  commissions.  He  brings  another  suit  for 
the  amount  of  the  percentage  on  his  actual 
expenditures ;  and  the  judgment  in  the  first 
case  is  relied  upon  by  the  defense  as  having 
decided  upon  his  whole  claim.  Parol  evi- 
dence is  admissible  to  prove  that  only  the 
claim  for  commissions  was  involved  in  that 
case.  Idem,        755 

BONDS. 

1.  A  County  court,  in  February  1871, 
appointed  S,  who  was  holding  over  as  sheriff, 
collector  of  the  taxes  of  1870,  and  he  gave 
bond  with  sureties  and  qualified. — Held  : 

1.  The  County  court  was  authorized, 
under  the  facts  of  the  case,  to  lake  the 
bonds ;  and  it  is  a  valid  bond,  and  binds 
the  sureties. 

Chapman  &  als,  v.  Commonwealth,     721 

2.  The  County  court  having  made  the 
appointment,  and  S  and  his  sureties  hav- 
ing executed  the  bond,  they  are  estopped 
from  denying  that  it  is  valid  and  binding 
upon  them.  Idem,        721 

2.  In  July  1871  H  became  the  surety  of  B 
as  collector  of  township  B.  At  that  time  the 
taxes  for  that  year,  by  law,  went  into  the 
hands  of  the  collector  on  the  1st  of  Septem- 
ber, and  were  to  be  accounted  for  on  the  1st 
of  JDecember.  After  the  execution  of  the 
bond  by  H,  there  were  several  extensions, 
by  joint  resolutions  and  statutes  of  the  gen- 
eral assembly,  of  the  time  in  which  collectors 
should  make  their  settlements  with  the  treas- 
urers.— Held  : 

1.  That  though  it  is  true  that  the  law 
at  the  date  of  the  contract  enters  into  and 
forms  part  of  the  contract,  yet  laws  which 
are  merely  directory  to  officers  of  the  gov- 
ernment form  no  part  of  the  contract ;  and 
the  extension  of  the  time,  as  aforesaid, 
does  not  release  the  surety  H. 

Commonwealth  by,  &c,  v.  Holmes,    771 
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2.  Where  new  duties  are  imposed  upon 
a  public  officer  by  statute  after  the  execu- 
tion    of    his     official    bond     by    his 
1003    *surety,    the    bond   should     be     held 
good  against  the  surety  to  the  extent 
of  the  duties  lawfully  covered  by  it,  though 
it  may  not  be  good  as  to  the  new  duties, 
imposed  since  its  execution. 

Idem,        771 
BURGLARY. 

1.  D  and  H  rent  a  room  jointly  of  S,  of 
which  each  has  a  key.  C  rents  an  ajoining 
room,  the  doors  of  the  two  rooms  entering 
upon  the  same  porch  near  each  other.  They 
frequently  interchanged  visits.  On  the  night 
of  March  11th,  1874,  D  locks  his  door,  takes 
out  the  key  and  starts  to  church.  On  the 
way  he  meets  H,  who  says  he  is  going  to  his 
room,  and  will  follow  him  to  church  soon.  H 
and  C  comprise  to  steal  D*s  goods  in  the  ab- 
sence of  D  on  this  night,  and  H  opens  the 
the  door  with  his  key,  and  they  enter  the  room, 
and  take  and  carry  away  the  trunk  of  D  with 
its  contents.  This  is  not  such  a  breaking  as 
will  constitute  burglary  in  C. 

Clarke* s  case,  908 

2.  The  breaking  which  will  constitute  bur- 
glary, may  be  actual  or  constructive.  For 
what  will  be  a  constructive  breaking,  see  the 
opinion  of  Moncure,  P,  Idem,        908 

3.  The  indictment  charging  not  only  the 
breaking  and  entering,  but  the  stealing  of  the 
trunk  and  its  contents,  of  a  stated  value,  C, 
though  acquitted  of  the  burglary,  may  be 
found  guilty  of  the  larceny.        Idem,        908 

CASE. 

1.  F  put  into  the  hands  of  B  two  notes,  to 
be  collected  and  the  money  paid  to  F.  B 
does  not  collect  or  pay  over  the  money ;  and 
though  required,  does  not  return  the  notes  to 
F.  F  may  maintain  an  action  on  the  case 
against  the  administrator  of  B  for  the  dam- 
age he  sustained  by  the  failure  of  C  to  collect 
or  return  the  notes. 

Ferrillv,  Brewis*s  adm^r,  765 

2.  It  is  not  necessary  that  a  declaration  in 
an  action  on  the  case  for  tortious  neglect  shall 
contain  an  express  averment  of  a  considera- 
tion. The  breach  of  a  trust  undertaken  vol- 
untarily is  actionable ;  the  pure  trusting  the 
party  with  the  goods  being  a  sufficient  con- 
sideration. Idem,        765 

CHARITABLE  BEQUESTS. 

1.  M.  died  in  1868,  having  made  a  will  in 
1859,  by  which  he  gave  the  residue  of  his 
estate  to  the  Board  of  the  Literary  Fund  (a 
corporation  created  by  law)  and  their  succes- 
sors forever,  in  trust  for  the  benefit  of  the 
county  of  Albemarle,  for  the  purpose  of  es- 
tablishing and  supporting  a  manual  labor 
school  for  poor  white  children  of  the  county, 
to  be  conducted  through  the  agency  of  the 
County  court  of  Albemarle — Held: 

1.  The  agencies  appointed  for  carrying 
out  the  bequest,  were  a  secondary  consider- 
ation with  the  testator;  and  the  object 
being  consistent  with  the  constitution  and 


laws,  the  bequest  will  be  held  valid,  though 
the  agencies  existing  at  the  time  of  the 
bequest  or  the  death  of  M.  have  been 
changed. 

Kinnaird  &  als,  v.  Miller* s  ex* or  & 
als.,  107 

2.  That  the  provision  is  for  the  education 
of  white  children  does  not  invalidate  it. 

Idem,        107 

3.  The  bequest  is  valid  under  ch.  80  of 
the  Code  of  1860.  Idem,        107 

4.  It  is  valid  as  an  executory  devise,  and 
an  act  may  be  passed  by  the  general  assem- 
bly, as  authorized  by  the  testator,  to  carry 
the  trust  into  effect.  Idem,        107 

2.  A  bequest  to  **the  Baptist  Theological 
Seminary  in  South  Carolina,'*  held,  upon  the 
evidence,  to  have  been  intended  to  lie  a  be- 
quest to  the  ''Southern  Baptist  Theological 
Seminary,"  a  Baptist  theological  institution 
in  South  Carolina,  and  incorporated  by  an 
act  of  that  state. 

Roy*s  ex*ors  v.  Rowzie  6f  als,,  599 

3.  The  charter  of  "the  Southern  Baptist 
Theological  Seminary''  authorizes  it  to  hold, 
possess  and  enjoy  all  property,  real  or  per- 
sonal, which  may  be  given,  granted  or  divised 
to  it ;  not  to  exceed  at  one  time  more  than 
$500,000.  A  bequest  to  the  institution  made 
by  a  testator  in  Virginia  is  valid ;  it  appear- 
ing that  the  bequest  will  not  increase  its  funds 
beyond  the  prescribed  limits.      Idem,        599 

4.  A  devise  or  bequest  to  an  incorporated 
theological  seminary,  whether  located  within 
or  out  of  the  state,  is  not  void  as  against 
either  public  policy  or  any  statute. 

Idem^        599 

5.  The  act  of  April  1839,  ch.  12,  §  11,  enti- 

tled **an  act  concerning  devises  made 
1004    *to  schools,  academies  and  colleges," 

and  act,  Code  of  1849,  ch.  80,  on  the 
same  subject,  refer  to  indefinite  charities ; 
and  it  is  only  in  relation  to  these  that  theolog- 
ical seminaries  are  excepted  out  of  the  au- 
thority to  make  such  bequests  for  literary 
purposes.  Idem,       599 

COLLECTORS  AND  TREASURERS 
OF  TAXES,  4&C. 

1.  For  liability  of  the  sureties  of  collectors 
and  treasurers  of  taxes,  see  Sureties,  No.  7, 8, 
10, 11,  12,  and 

Chapman  &  als.  v.  Commonwealth^  721 
Commonwealth,  by,  6fc.  v.  Holmes,  771 
Smith  <Sf  als.  v.  Commonwealth^  780 

2.  How  payments  by  a  collector  or  other 
receiver  of  public  money  is  to  be  applied,  see 
Payments  No.  2,  and 

Chapman  &  als,  v.  Commonwealth,    721 

3.  Prior  to  the  passage  of  the  act  of  April 
2,  1873,  an  outgoing  county  treasurer  was  not 
required  or  authorized  to  turn  over  to  his  suc- 
cessor in  office  any  portion  of  the  public  reve- 
nue. He  was  to  account  directly  to  the  auditor 
of  public  accounts  as  an  outgoing  sheriff. 

Smith  <Sf  als,  v.  Commonwealth,  780 

4.  The  act  of  April  2,  1873,  3ess.  Acts 
1872-'73,  ch.  373,  §  6,  p.  372,   whatever  may 
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be  its  operation  upon  cases  arising  subse- 
quent to  its  passage,  is  only  prospective  in 
its  operation,  and  does  not  apply  to  the  case 
of  a  treasurer  who  went  out  of  office  on  the 
1st  of  January  1873.  Idem,        780 

CONFEDERATE  CONTRACTS. 

1.  In  December  1862  M  sells  to  D  a  house 
and  lot  for  $1,000.  Nothing*  was  said  as  to  the 
kind  of  currency  to  be  paid,  but  D  paid  in 
cash  at  the  time  $600,  and  gave  his  bond  for 
the  balance  payable  in  twelve  months.  The 
property  had  been  offered  in  1860  for  $800, 
and  at  the  time  of  the  sale  Confederate  treas- 
ury notes  was  the  only  currency.  When  the 
bond  became  due,  or  two  or  three  days  there- 
after, D  tendered  the  amount  in  that  currency. 
Hbi«d  : 

1.  That  the  contract  was  made  with  ref- 
erence to  Confederate  States  treasury  notes 
as  the  standard  of  value. 

Merewether  v.  Dowdy ,  232 

2.  Though  D  tendered  the  money,  he  is 
not  thereby  released  from  the  payment  of 
the  debt.  Idem,        232 

3.  No  inflexible  rule  can  be  laid  down  as 
to  whether  the  value  of  the  property  at  the 
time  of  the  contract,  or  thd  gold  value  of 
the  purchase  money  at  that  date,  should 
adopted.  Under  the  circumstances  of  this 
case,  the  gold  value  of  the  debt  at  the  date 
of  the  conrtact  was  properly  applied. 

Idem,        232 
CONFIDENTIAL  RELATIONS. 

1.  A  case  in  which  the  administrators  of 
the  husband  were  held  to  hold  a  confidential 
relation  to  the  widow,  which,  according  to 
the  policy  of  the  law,  forbids  that  a  fiduciary 
should  receive  any  material  gratuity  from 
one  whose  interests  are  entrusted  to  his  care, 
unless  it  appears  that  no  undue  means  or 
influence  were  used  to  induce  the  gift,  and 
that  it  was  made  by  the  donor  voluntarily, 
and  with  full  knowledge  of  the  nature  and 
extent  of  the  act. 

Siatham  &  als,  v.  Ferguson*s  adm*r 
&  als,,  28 

2.  A  case  in  which  the  court  held  that  undue 
influence  had  been  used  upon  the  widow,  and 
that  she  was  not  sufficiently  informed  of  the 
value  of  the  husband's  estate  and  her  rights ; 
and  therefore,  although  no  fraud  may  have 
been  intended,  her  deed  should  be  set  aside. 

Idem,  28 

CONSTITUTIONAL  LAW. 

1.  The  act  of  March  22, 1873,  Code  of  1873, 
ch.  57,  g  36,  p.  544,  in  reference  to  the  defense 
of  usury  by  corporations,  is  retroactive  in  its 
operation,  and  applies  to  contracts  made  by 
a  corporation  before  the  passage  of  the  act. 
Arid  the  act  is  not  in  violation  of  the  consti- 
tution of  the  United  States  or  of  the  State  of 
Virginia. 

Town  of  Danville  v.  Pace,  1 

2.  Under  the  constitution  of  Virginia  the 
governor  has  authority  to  pardon  a  person 
convicted  of  a  felony  by  the  verdict  of  a  jury, 
before  sentence  is  passed  upon  him  by  the 
court.  Blair^s  case,        850 


1005        *3.  The  act,  ch.  240,  §  104,  Sess.  Acts 
of  1874,  which  imposes  a  license  tax  on 
merchants,  is  constitutional. 

Moore  &  Goodson^s  case,  951 

CONTRACTS. 

1.  The  broad  language  of  a  contract  in  re- 
lation to  the  division  of  land  between  joint 
owners,  restricted  in  its  construction  in  view 
of  the  surrounding  circumstances  and  the 
previous  action  of  th^  parties. 

Clark  V.  Nunn  &  wife,  287 

2.  Qucere:  If  a  Virginia  court  examining 
into  contracts  entered  into  in  a  foreign  coun- 
try, can  do  more  than  affirm  the  validity  or 
invalidity  of  such  contracts ;  or  can  in  such 
case  administer  any  remedies  other  than 
those  afforded  by  the  laws  of  Virginia. 

Bowman  v.  Miller  &  Co,  &  al,,  331 

CORPORATIONS. 

1.  The  act  of  March  22, 1873,  Code  of  1873, 
ch.  57,  §  36,  p.  544,  in  reference  to  the  defence 
of  usury  by  corporations,  is  retroactive  in  its 
operation,  and  applies  to  contracts  made  by 
a  corporation  before  the  passage  of  the  act ; 
and  this  though  suit  had  been  brought  upon 
such  contract  before  its  passage.  And  the 
act  is  not  in  violation  of  the  constitution  of 
the  United  States  or  of  that  of  Virginia. 

Town  of  Danville  v.  Pace,  1 

CORPORATION  COURTS. 

Under  the  act  of  April  2,  1870,  ch.  38,  §  6 
and  7,  Sess.  Acts  1869-70,  corporation  courts 
in  cities  and  towns  having  a  population  of 
more  than  Ave  thousand,  have  the  same  juris- 
diction to  try  offences  committed  within  their 
respective  limitsi  as  Circuit  and  County 
courts  had ;  and  the  act  of  April  2,  1873,  to 
regulate  and  define  the  jurisdiction  of  the  Cir- 
cuit and  County  courts,  does  not  apply  to  or 
affect  the  jurisdiction  of  said  Corporation 
courts. 

Tremaine^s  case,  987 

CREDITOR  AND  SURETY. 

1.  Where  one  surety  in  a  bond  gives  notice 
to  the  obligee  to  sue  the  obligor,  the  statute 
does  not  peremptorily  require  the  obligee, 
after  obtaining  judgment,  to  sue  out  execu- 
tion upon  it ;  it  only  requires  him  to  use  due 
diligence  in  prosecuting  '*to  judgment,  and 
by  execution." 

Harrison^s   ex^or    &  als.  v.  Price^s 
ex*or&  als,,  553 

2.  In  such  case,  where  the  creditor  has  not 
been  guilty  of  laches,  but  the  clerk  has  re- 
fused to  issue  execution,  on  the  ground  that 
the  stay  law  forbade  it,  and  the  court  has 
sustained  him  in  it,  whether  the  judgment  of 
the  court  was  right  or  wrong  in  enforcing 
the  stay  law,  negligence  cannot  be  imputed 
to  the  creditor.  Idem,        553 

3.  Upon  such  notice  to  the  creditor  by  a 
surety,  the  creditor  is  not  required  to  pursue 
the  estate  of  the  principal  in  equity  to  im- 
peach alleged  fraudulent  conveyances,  or  to 
subject  an  equity  of  the  principal  to  the  pay- 
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ment  of  his  debt,  or  to  exhaust  his  remedies 
against  the  principal  before  he  can  have  sat- 
isfaction out  of  the  estate  of  the  surety. 

Idem,        553 

4.  The  statute  which  authorizes  a  surety 
to  give  notice  to  the  obligee  to  sue,  gives  the 
surety  a  more  summary  remedy  than  he  had 
before  by  bill  in  equity,  but  does  not  change 
the  relation  or  the  contract  between  creditor 
and  surety.  It  only  holds  the  creditor  respon- 
sible, if  by  reason  of  his  laches  or  negligence, 
the  equity  of  the  surety  against  the  principal 
is  infringed.  Idem,        553 

CRIMINAL    JURISDICTION    AND   PRO- 
CEEDINGS. 

1.  Of  the  competency  of  a  witness  who  is 
alleged  to  be  deranged,  the  court  is  the  judge, 
whilst  the  weight  of  the  testimony,  the  credit 
to  be  attached  to  it,  is  left  to  the  jury. 

Coleman*s  case,  865 

2.  In  a  prosecution  for  a  felony,  where  the 
trial  has  been  protracted,  and  much  evidence 
introduced,  and  it  will  consume  much  time  in 
preparing  a  bill  of  exceptions,  the  court  may 
properly  refuse  to  delay  the  trial,  to  per- 
mit the  counsel  to  prepare  the  bill  of  excep- 
tions, and  postpone  its  preparation  until  the 
case  is  submitted  to  the  jury. 

Idem,        865 

3.  Counsel  in  arguing  a  case  before  the 
jury,  refer  to  an  instruction  given  by  the 
court,  and  represent  it  erroneously.  It  is  not 
error  in  the  court  to  interrupt  him,  and  to 
state  to  the  jury  the  instruction  correctly. 

Idem,        86^ 

4.  An  indictment  for  burglary  charging 
not  only  the  breaking  and  entering,  but  the 
stealing  of  a   trunk  and  its  contents,  of  a 

stated  value,  the  prisoner,   though  ac- 
1006    quitted  *of  the  burglary,  may  be  found 
guilty  of  the  larceny. 

darkens  case,  908 

5.  On  a  trial  for  a  misdemeanor  in  a 
County  court,  there  is  a  verdict  and  judgment 
against  the  defendants,  and  they  take  the 
case  to  the  Circuit  court,  where  the  judgment 
is  reversed,  and  the  cause  is  retained  for  a  new 
trial .  There  may  be  a  writ  of  error  to  the 
Court  of  Appeals  from  the  judgment  of  the 
Circuit  court. 

Lewis  6f  Deviney^s  case,  938 

6.  On  the  trial  of  a  prisoner  for  murder,  a 
statement  made  by  him  to  a  person,  in  a  few 
minutes  after  the  homicide  was  committed, 
and  near  to  the  place,  in  the  presence  of  eye 
witnesses  of  the  homicide,  who  were  not  in- 
troduced as  witnesses  by  the  commonwealth, 
should  be  admitted  as  evidence  at  the  instance 
of  the  prisoner,  as  part  of  the  res  gestce. 

Little^  s  case,  921 

7.  At  least  the  statement  should  have  been 
heard  by  the  court  below,  so  that  the  court 
might  determine  whether  all  or  any  part  was 
admissible  evidence,  and  that  the  appellate 
court  might  revise  the  judgment  in  that 
respect.  Idem,        921 


8.  After  a  witness  for  the  commonwealth 
has  given  his  testimony  and  left  the  stand, 
if  the  prisoner  wishes  to  show  that  he  has 
made  a  different  statement  at  another  time, 
he  is  entitled  to  have  him  recalled,  and  to  ex- 
amine him  on  the  point,  that  the  evidence  in 
contradiction  may  be  introduced ;  and  this 
whether  the  failure  to  examine  him  when  on 
the  stand,  was  because  he  or  his  counsel 
were  not  informed  of  the  evidence  to  contra- 
dict him,  or  from  inadvertence. 

Idem,        921 

9.  Upon  a  criminal  trial  the  prisoner  may 
prove,  by  a  person  who  was  present,  that  a 
statement  made  before  the  grand  jury  by  a 
witness  for  the  commonwealth,  was  alto- 
gether different  from  that  made  by  him  on 
the  trial ;  and  qucere,  if  a  grand  juror  is  not 
a  competent  witness  to  prove  it. 

Idem,        921 

10.  A  witness  for  the  commonwealth  is 
asked  if  he  had  said  on  last  Wednesday  in 
front  of  the  courthouse,  in  conversation  with 
gentlemen,  whose  names  were  not  known, 
"If  I  had  my  way  I  would  kill  the  damned 
rascals  ;"  referring  to  the  prisoners  :  and  he 
denies  it.  The  prisoner  will  be  allowed  to 
prove  that  the  witness  used  the  expression  ; 
though  the  names  of  the  two  gentlemen  to 
whom  it  was  spoken  cannot  be  given. 

Idem,        921 

11.  On  a  prosecution  for  a  robbery,  a  wit- 
ness gives  a  description  of  the  robbers,  re- 
ceived from  the  wife  of  the  prosecutor  a  few 
minutes  after  the  occurrence,  and  he  states 
that  he  pursued  after  the  parties  and  found 
the  prisoner  and  another,  at  a  place  he 
describes.  The  commonwealth's  attorney 
may  then  properly  ask  him  whether  the  pris- 
oner and  the  other  person  corresponded  on 
that  night,  in  dress  and  appearance,  with 
two  of  the  men  described  by  the  wife  of  the 
prosecutor.  And  his  answer  that  they  did, 
was  proper  evidence. 

Jordan^ s  case,  943 

12.  The  criminal  jurisdiction  of  the  Hus- 
tings court  of  the  city  of  Richmond  extends 
one  mile  beyond  the  city  limits,  on  the  north 
side  of  James  river.  Idem,        943 

13.  Under  the  att  of  April  2,  1870,  ch.  38,  Si 
6  and  7,  Sess.  Acts  1869-'70,  Corporation 
courts  in  cities  and  towns  having  a  popula- 
tion of  five  thousand,  have  the  same  jurisdic- 
tion to  try  offences  committed  within  their 
respective  limits  as  Circuit  and  County  courts 
had  ;  and  the  act  of  April  2,  1873,  to  regelate 
and  define  the  jurisdiction  of  the  County 
and  Circuit  courts,  does  not  apply  to  or 
affect  the  jurisdiction  of  Corporation  courts. 

Tremaine^s  case,  987 

14.  On  an  indictment  for  larceny,  the  clerk 
charges  the  jury  in  the  usual  form.  If  on  the 
trial  it  appears  that  the  money  charged  to 
have  been  stolen  was  obtained  by  false  pre- 
tences, another  charge  by  the  clerk  is  neither 
necessary  nor  proper. 

DuWs  case,  965 

15.  Where  two  persons  have  been  indicted 
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jointly  for  a  misdemeanor,  they  cannot  claim 
any  right  to  be  tried  separately. 

Lewis  and  Diviney^s  case,  938 

DEMURRERS. 

1.  See  Pleading  in  Chancery^  No.  1,  and 
Jones'*  ex^ors  v.  Clark  &  als,,  642 

DEPOSITIONS. 

1.  Though  an  exception  to  a  deposition  for 
want  of  notice,  or  other  irregularity,  must  be 
brought  to  the  notice  of  the  court  before  the 
hearing  of  the  cause,  that  it  may  be  passed 

upon,  or  it  will  be  considered  as  waived, 
1007  and  will  not  be  noticed  *in  an  appellate 
'  court ;  when  the  exception  is  to  the 
competency  of  a  party  to  the  cause,  this  rule 
does  not  apply ;  and  the  court,  at  the  hear- 
ing, may  pass  upon  '  the  exception ;  and 
whether  so  passed  upon  or  not,  it  may  be 
passed  upon  by  the  appellate  court. 

Statham  &  als.  v.  Ferguson'' s  adnCr 

&  als.,  28 

2.  A  deposition  is  taken  to  be  read  on 
a  trial  at  law,  and  the  witness  is  asked  if 
he  was  acquainted  with  the  general  character 
of  C,  the  plaintiff,  for  honesty.  If  so,  state 
what  it  was  and  is.  To  which  he  answered, 
as  far  as  he  could  see  he  did  not  see  anything 
against  the  man.  He  never  heard  anything 
against  him  by  any  man,  except  D,  the 
defendant.  To  this  answer  the  defendant 
excepted  generally.  On  the  cross-examina- 
tion it  appears  that  witness  did  know  enough 
of  C's  general  character  to  authorize  him  to 
speak  of  it.  The  exception  of  the  plaintiff 
should  have  stated  the  grounds  of  his  objec- 
tion to  the  answer.  And  it  appearing  from 
the  whole  deposition  that  the  witness  was 
competent  to  speak  as  to  the  character  of  C, 
the  answer  will  not  be  stricken  out. 


Dillard  v.  Collins^ 


343 


DOWER. 

1.  Where  husband  sells  land  and  dies  in 
possession  of  other  land  on  which  he  in  his 
lifetime,  and  his  widow  since  his  death,  lived, 
her  dower  should  be  assigned  in  the  land  of 
which  he  died  seized,  in  exoneration  of  the 
land  he  had  sold. 

Stimson  v.  Thorn,  278 

2.  How  compensation  may  be  made  to  a 
purchaser  for  the  widow's  right  or  estate  of 
dower  in  the  land  sold.  See  Specific  Per- 
fortnance.  No.  3,  and  Idem,        278 

3.  Where  a  wife  is  induced  to  unite  with 
her  husband  in  conveying  away  her  interest 
in  his  real  estate,  upon  condition  that  cer- 
tain specific  property  shall  be  settled  on  her 
in  consideration  of  her  thus  parting  with  her 
rights,  if  such  settlement  is  set  aside  and 
annulled,  she  has  the  right  to  be  placed  in 
the  same  position,  and  restored  to  the  same 
rights,  with  which  she  was  invested  by  law 
before  she  united  in  the  deed  of  which  the 
specific  settlement  was  the  consideration ; 
provided  this  can  be  done  without  prejudice 
to  the  rights  of  creditors  or  purchasers. 

Davis^  widow  v.  Davis^  creditors,        587 


EQUITABLE  JURISDICTION  AND 

RELIEF. 

1.  Bill  to  recover  a  female  slave  and  her 
children.  The  only  allegation  in  the  bill  as 
ground  of  jurisdiction  is,  that  plaintiffs  did 
not  know  the  names  of  the  children  ;  though 
a  further  discovery  is  asked  of  names,  num- 
ber, &c.  It  being  apparent  from  the  bill  and 
answer  that  the  plaintiffs  did  not  need  a  dis- 
covery, the  bill  should  be  dismissed. 

HaWs  ex' or  v.  Smith  &  als.,  70 

2.  In  an  action  at  law  in  1866  there  is  an 
insufficient  return  of  service  of  the  process, 
but  there  is  an  office  judgment  confirmed  at 
the  next  term  of  the  court.  The  stay  law 
prevents  the  issue  of  an  execution  on  the 
judgment,  but  there  are  judgments  for  a 
year's  interest  in  1867  and  1868 ;  and  in  1870 
an  execution  is  issued  upon  the  original 
judgment.  This  was  a  judgment  by  default 
in  the  sense  of  the  statute,  Code  of  1873,  ch. 
175,  g  5  and  6,  p.  1135,  and  as  the  defendants 
had  notice  of  the  judgment  within  two  years 
from  its  date,  and  might  have  moved  to  set 
it  aside  in  the  common  law  court,  equity  has 
no  jurisdiction  to  enjoin  it. 

Goolshy  &c.  V.  St.  John,  146 

3.  The  court  of  equity  perpetuates  the 
injunction  to  the  judgment,  sets  aside  the 
judgment,  and  remands  the  cause  to  the  rules. 
The  plaintiff  in  the  judgment  may  file  a  bill 
to  review  the  decree.  laetn,        146 

4.  The  bill  of  review  is  a  continuation  of 
the  original  suit,  and  the  court  should  by  one 
decree  in  the  cause  dissolve  the  injunction 
and  dismiss  the  original  bill. 

Idem,        146 

5.  Upon  a  bill  by  surety  against  the  cred- 
itor, to  be  relieved,  on  the  ground  that  the 
creditor  had  authorized  the  sheriff  to  release 
the  property  levied  on  under  the  execution, 
the  creditor  answers  and  denies  explicitly  the 
allegations  of  the  bill  in  this  respect.  The 
sheriff  is  a  doubtful  witness  to  sustain  the 
bill,  and  though  he  testifies  that  the  creditor 
directed  him  not  to  sell,  he  not  being  sus- 
tained by  strong  corroborating  circum- 
stances, relief  should  be  denied. 

Shannon  v.  McMullin,  211 

6.  In  a  pure  bill  by  the  assignees  of  the 
lessees  of  salt  works,  to  enjoin  part  owners 
of  it  from  disturbing  their  possessions,  the 

only  issue  is  the  right  to  an  injunction, 
1008    *and  an  account  of  profits  cannot   be 
decreed  in  that  case. 

Stuart,  Buchanan  &  Co.  v.  White  & 
als.,  300 

Mitchell  6f  als.  v.  McCall  &  als.,        300 

7.  But  there  being  another  case  in  the  same 
court  between  the  owners  of  the  property,  in 
which  the  court  has  taken  possession  of  the 
property  and  rented  it  out  by  its  commis- 
sioner, and  the  Special  Court  of  Appeals 
having  directed  that  the  cases  shall  be  heard 
together,  the  order  of  account  may  be  made 
in  both  cases.  Idem,        300 

8.  The  assignees  of  the  lessees  of  salt  works 
hold  under  the  lease  by  the  court  to  P.  at 
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$22,000  per  annum,  which  terminated  January 
1st,  1861 ;  and  in  1859  P.  leases  to  the  assign- 
ees for  ten  years,  commencing  in  1859  at 
$20,000.  The  assignees  hold  over  after  Jan- 
uary 1861,  until  1869*.  In  the  suit  by  the 
assignees  to  enjoin  the  part  owner  from  inter- 
fering with  their  possession,  on  appeal  to  the 
Special  court  of  appeals  at  Abingdon,  that 
court  after  reinstating  the  injunction,  and 
directing  the  cause  to  be  heard  with  the  case 
between  the  joint  owners,  says  that  the  Cir- 
cuit court  may  determine  whether  the  assign- 
ees shall  be  charged  according  to  the  lease  to 
P  or  P's  lease  to  them,  or  hold  them  respon- 
sible for  such  other  reasonable  rent  for  the 
property  as  the  court  may  determine  to  be 
right— Hei,d  : 

1.  The  decree  of  the  Special  court  of 
appeals  not  having  been  appealed  from,  the 
parties  are  bound  thereby  ;  and  the  Circuit 
court  may  direct  a  commissioner  to  ascer- 
tain and  report  what  would  be  a  reasonable 
rent  of  the  property  from  January  1st,  1861, 
to  January  1st,  1869.  IderHj        300 

2.  The  court  may  require  said  assignees 
to  produce  before  the  commissioner,  on  oath, 
all  contracts  in  their  possession  or  power 
to  produce,  by  which  leases  of  said  salt 
property  were  made  by  them,  or  privileges 
granted  to  others  to  manufacture  salt  dur- 
ing said  period,  and  all  books  and  accounts 
and  papers  in  their  possession  or  power, 
showing  the  quantity  of  salt  manufactured 
during  said  period,  and  delivered  to  them 
by  their  sub-lessees,  or  those  to  whom  such 
privileges  were  granted  under  such  con- 
tract. Idem,        300 

9.  Though  the  testator  appoints  his  executor 
a  trustee  for  legatees,  a  court  of  equity  may, 
for  good  cause,  appoint  another  trustee  for 
the  management  of  the  fund. 

Crickard*5  ex^or  v.  Crickard*s  lega- 
tees, 410 

10.  When  equity  may  subject  a  debt  due  to 
a  wife  to  satisfy  a  debt  contracted  ^by  her. 
See  Husband  (Sf  Wife,  No.  11,  and 

Burnett  &  Wife  v.  Hawpe's  ex' or,      481 

11.  QUiERE  :  If  the  insolvency  of  the  plain- 
tiff in  a  judgment  will  give  a  court  of  equity 
jurisdiction  to  enjoin  the  judgment,  to  let  in 
a  defence  of  set-ofip  which  might  have  been 
set  up  in  the  action  at  law. 

Linke  &  Klepper  v.  Fleming,  704 

12.  When  equity  will  enjoin  authorities  of 
a  town  from  removing  buildings  alleged  to 
be  in  a  street.     See  Injunctions,  No.  5,  and 

Manchester  Cotton  Mills  v.  Town  of 
Manchester,  825 

EVIDENCE. 

1.  There  is  a  return  by  a  sheriff  on  an  exe- 
cution, levied  on  property  named  ;  and  after- 
wards he  endorses,  execution  held  up  and 
property  not  sold,  by  direction  of  F,  the  cred- 
itor. T^his  additional  return  is  not  even 
prima  facie  evidence  against  F  of  the  fact  it 
states. 

Shannon  v.  McMullin,  211 

2.  Where  process  is  returnable  process,  if 
the  officer  make  return  of  the  performance  of 
acts  beyond  his  duty,   under   such   process, 


such  return  will  be  invalid  as  to  such  parts 
of  it,  and  will  not  be  evidence. 

Idem,        211 

3.  When  an  answer  as  to  the  character  of 
a  party  to  a  cause  will  not  be  struck  out  of  a 
deposition.    See  Depositions,  No.  2  and 

Dillard  v.  Collins,  343 

4.  When  parol  evidence  is  admissible  in 
relation  to  the  object  or  subject  of  a  legacy. 
See  Legacies  and  Legatees,  No.  2,  and 

Roy's  ex*ors  v.  Kowzie  &  als.,  599 

5.  In  an  action  of  assumpsit  there  is  a 
special  and  the  general  counts  ;  and  the  jury 
find  a  general  verdict  for  the  plaintiff,  on 
which  the  court  renders  a  judgment.  In 
another  controversy  between  the  same  par- 
ties, the  record  is  prima  facie  evidence  of  the 
facts  stated  in  the  special  count. 

Linke  <Sf  Klepper  v.  Fleming,  704 

6.  When  parol  evidence  is  admissible  to 

prove  what  was  involved  in  a  previous 
1009    *suit   between  the  same  parties.    See 
Board  of  Public  Works,  No.  2  and 
Kelley  v.  Board  of  Public  Works,         755 

7.  On  the  trial  of  S  for  the  murder  of  E,  the 
commonwealth  having  shown  that  E  and  O, 
the  sister  of  S,  had  been  married,  the  prisoner 
may  introduce  in  evidence  the  decree  in  a  suit 
by  O  against  E  for  a  divorce,  either  to  render 
O  a  competent  witness  for  him,  or  to  show 
that  E  being  no  longer  the  husband  of  O,  was 
a  mere  intruder  upon  the  prisoner's  family. 
But  the  pleadings  and  depositions  are  not 
admissible  as  evidence  for  such  a  purpose. 

Stoneman's  case,  887 

8.  On  the  trial  of  a  prisoner  for  murder, 
a  statement  made  by  him  to  a  person,  in  a 
few  minutes  after  the  homicide  was  com- 
mitted, and  near  to  the  place,  and  in  the  pres- 
ence and  hearing  of  eyewitnesses  of  the 
homicide,  who  were  not  introduced  as  wit- 
nesses by  the  commonwealth,  should  be 
admitted  as  evidence  at  the  instance  of  the 
prisoner,  as  part  of  the  res  gestce. 

Little's  case,  921 

9.  At  least  the  statemen t  should  have  been 
heard  by  the  court  below,  so  that  the  court 
might  determine  whether  all  or  any  part  of 
it  was  admissible  evidence,  and  that  the 
appellate  court  might  revise  the  judgment 
in  that  respect.  Idem,        921 

10.  On  a  prosecution  for  a  robbery,  a  wit- 
ness gives  a  description  of  the  robbers,  re- 
ceived from  the  wife  of  the  prosecutor  a  few 
minutes  after  the  occurrence,  and  he  states 
that  he  pursued  after  the  parties,  and  found 
the  prisoner  and  another  at  a  place  he  de- 
scribes. The  commonwealth's  attorney  may 
then  properly  ask  him  whether  the  prisoner 
and  the  other  person  corresponded  on  that 
night  in  dress  and  appearance  with  two  of 
the  men  described  by  the  wife  of  the  prosecu- 
tor. And  his  answer  that  they  did  was 
proper  evidence 

Jordan's  case,'  943 

EXECUTIONS. 

1.  What  return  on  execution  by  sheriff  is 
not  evidence.    See  Process,  No.  1,  2,  and 

Shannon  v.  McMullin,  211 
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EXECUTOKS  AND  ADMINISTRATORS. 

1.  B,  as  executor,  filed  his  bill  for  the  ad- 
ministration of  the  estate,  against  the  widow 
and  legatees ;  and  in  September  1859  a  com- 
missioner reports  in  his  hands  $9,543.48 ;  and 
this  report  is  confirmed  by  the  court.  B  paid 
off  the  legatees  who  were  of  age ;  but  it  does 
not  appear  how  he  invested  the  balance  of  the 
fund.  In  June  1863,  upon  the  petition  of  B, 
without  notice  to  the  legatees,  the  court  made 
an  order  in  the  cause  authorizing  B  to  invest 
the  fund  remaining  in  his  hands,  $7,078.86, 
in  Confederate  bonds — Hei«d  : 

1.  To  authorize  investments  under  the 
act  of  March  5th,  1863,  three  conditions  must 
concur :  Ist.  The  money  must  be  in  the 
hands  of  the  fiduciary.  2d.  It  must  be  re- 
ceived in  the  due  exercise  of  his  trilst. 
3d.  For  some  cause  he  must  be  unable  to 
pay  it  over  to  the  party  entitled.  If  they 
do  not  all  exist  the  order  of  the  court  is 
null  and  the  fiduciary  is  responsible  for 
the  money. 

Crickard^s  ex'or  v.  Crickard's  lega- 
tees, 410 

2.  In  this  case  none  of  these  conditions 
concur.  The  money  received  by  B  in  1859 
was  gold  or  its  equivalent.  The  Confeder- 
ate money  he  proposed  to  invest  was  not 
received  in  the  due  exercise  of  his  trust. 
And  as  to  those  parties  who  were  not  in  a 
condition  to  receive  it,  it  was  his  duty  to 
have  made  investments  for  them  before 
the  war  in  securities  which  were  safe  and 
valuable.  The  order  of  the  court  authoriz- 
ing the  investment  was  illegal  and  void, 
and  B  is  responsible  for  the  amount  in  good 
money.  Idem,  410 

3.  The  legatees  having  filed  their  pe- 
tition to  the  court  to  set  aside  the  order, 
and  compel  the  executor  to  pay  the  legacies, 
and  a  rule  having  been  made  upon  B,  the 
executor,  to  show  cause  against  it,  the  pe- 
tition must  be  treated  as  a  petition  to 
rehear  and  set  aside  the  order ;  and  the 
court  may  rehear  and  set  it  aside. 

Idem,        410 

4.  If  B  retained  the  money  in  his  own 
hands,  paying  interest  to  the  parties  enti- 
tled, he  became  the  debtor  of  the  legatees  ; 
and  having  received  gold  cannot  discharge 
his  debt  in  a  depreciated  currency.  And 
if  he  changed  the  investment  he  had  made, 
and  suffered  safe  and  solvent  securities  to 
become  converted  into  Confederate  money, 
he  committed  a  devastavit. 

Idem,        410 

1010        '5.    Though  the   will  appoints    the 

executor    trustee  for    the  legatees,    a 

court  of  equity  may  for  good  cause  appoint 

another  trustee  for  the  management  of  the 

fund. 

Idem,        410 

2.  In  1858,  H  sells  his  farm  of  700  acres  to 
his  two  sons,  J  and  M,  for  $48  per  acre,  upon 
credits  extending  through  a  number  of  years ; 
and  when  the  purchase  money  is  paid  a  deed 
is  to  be  made.  He  dies  in  1860,  and  leaves 
his  estate  to  M  and  his  daughters  S  and  B. 
J  and  M  divide  the  land,  each  to  pay  half 


the  debt.  In  November  1862,  J,  with  the 
concurrence  of  W,  the  executor  of  H,  and  B, 
sells  his  half  of  the  land  for  Confederate 
money ;  and  W  conveys  it  to  the  purchaser 
and  receives  the  money,  and  pays  M  and  B 
their  shares,  and  invests  the  share  of  S  in 
Confederate  bonds.  Hei^d:  That  the  debt 
due  from  J  being  an  ante-war  debt,  well 
secured  on  real  estate,  and  is  not  necessary 
for  the  payment  of  the  debts  of  the  estate, 
W,  the  executor,  though  he  acted  in  good 
faith,  yet  exceeded  his  powers,  and  com- 
mitted a  devastavit  in  receivilig  Confederate 
money,  in  November  1862,  in  payment  of  the 
debt  of  J,  without  the  consent  of  S  ;  and  he 
is  liable  to  her  for  the  amount  of  her  interest 
so  received  by  him.  " 

Williams*  adm*rs  v.  Skinker  and  wife,  507 

3.  There  may  be  many  cases  in  which  an 
executor  will  be  held  justified  in  receiving 
Confederate  money,  greatly  depreciated,  for 
a  debt  payable  in  a  sound  currency  ;  as  where 
the  necessities  of  the  estate  required  it ; 
where  it  could  be  used  in  payment  of  the 
debts  of  the  estate ;  or  (where  there  being  no 
debts)  the  parties  entitled  to  distribution 
consented  to  receive  it ;  or  where  the  security 
for  the  debt  had  become  doubtful,  and  the 
estate  would  be  benefited  by  receiving  even 
a  depreciated  currency.  Idem,        507 

4.  It  is  difficult  to  lay  down  any  general 
rules  applicable  to  all  cases  which  arise  out 
of  the  dealings  by  executors  during  the  war. 
Each  case  must  depend  upon  its  facts  and 
the  circumstances  at  the  time  surrounding 
the  executor.  Idem,       507 

5.  It  seems  that  where  the  exigencies  of 
the  estate  do  not  require  the  collection  of  a 
debt  which  rests  upon  undoubted  security, 
and  especially  when  the  only  object  of  the 
collection  is  for  distribution  among  the  lega- 
tees, and  the  collection  is  made  without 
their  consent,  the  executor  must  be  held 
personally  liable  when  he  permits  the  debtor 
to  discharge  his  debts  in  a  depreciated  cur- 
rency ;  and  he  will  not  bd  permitted  to  shift 
the  responsibility,  and  cast  the  burden  of 
loss  upon  the  legatee.  An  executor  who 
receives  a  depreciated  currency  under  such 
circumstances  commits  a  devastavit,  for 
which  the  law  casts  upon  him  a  personal 
responsibility.  Idem,        507 

6.  A  bona  fide  purchaser  for  value,  and 
without  notice^  of  a  portion  of  the  assets  of 
the  estate,  either  directly  or  indirectly  from 
the  executor,  will  acquire  a  good  title  thereto, 
even  though  the  executor  commit  a  devastavit 
by  making  the  sale  for  the  purpose  of  con- 
verting the  proceeds  to  his  own  use,  and  by 
actually  so  converting  them. 

Jones*  ex^ors  v.  Clark  6f  als,,  642 

7.  If  a  purchaser  of  a  portion  of  the  assets 
be  privy  to  the  intended  devastavit  of  the 
executor,  at  the  time  of  the  purchase,  or 
fraudulently  contribute  to  such  devastavit  in 
any  way,  such  purchaser  will  be  liable  for 
the  loss  sustained  by  creditors,  legatees  or 
others,  by  reason  of  such   devastavit. 

Idem,        642 

8.  A  purchaser  from  an  executor  of  personal 
property  of  the  testator,  for  valuable  consid- 
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eration,  need  not  enquire,  and  has  no  ade- 
quate means  of  enquiry,  whether  the 
condition  of  the  testator's  estate  requires  a 
sale  of ^ the  property,  and  is  not  bound  to  see 
to  the  application  of  the  purchase  money, 
but  may  fairly  presume  that  the  sale  is  rightly 
made,  and  that  the  purchase  money  will  be 
properly  applied ;  and  such  purchaser  can 
only  be  made  liable  on  the  g-round  of  a  fraud- 
ulent participation  with  the  executor  in  the 
commission  of  a  devastavit  of  the  testator's 
estate.  The  purchaser  must  be  guilty  of  a 
fraud  in  that  respect.  laem^        642 

9.  In  such  a  case  the  fraud  of  the  purchaser, 
which  will  make  him  liable,  may  be  either 
constructive  or  actual.  ^  Jdetn,        642 

10.  In  1857,  E,  the  executor  of  W,  sells  the 
real  estate  of  his  testator,  and  for  the  de- 
ferred payments  takes  bonds  payable  to  him- 
self as  executor.  Of  these,  one  is  payable  on 
the  18th  of  November  1859,  with  interest  from 

the  18th  November  1858,  and  another 
1011    payable  on  the  *18th  of  November  1860, 

with  like  interest.  In  June  1859  E  sells 
these  bonds  to  N,  at  a  discount  of  eighteen 
per  cent.  In  July  N  sells  them  to  J  at  a  mod- 
erate discount.  At  the  time  of  the  sale  E 
was  possessed  of  a  large  property,  and  his 
solvency  was  undoubted,  and  so  continued 
until  1862.  He  stated  to  N  that  he  wanted 
the  money  to  meet  advances  he  had  made 
for  the  estate  of  W ;  and  his  accounts,  as 
then  settled,  showed  him  in  advance  ;  but 
there  was  no  charge  in  them  against  him  for 
money  received  from  •  the  sale  of  the  real 
estate.  The  sale  was  not  needed  for  the  pay- 
ment of  debts.  J  was  not  connected  with 
the  purchase  by  N,  and  knew  nothing*  of  its 
terms — Held  : 

1.  N  was  guilty  of  a  constructive  fraud  in 
purchasing  the  bonds  at  so  large  a  discount, 
which  is  sufficient  to  implicate  him  as  a 
participant  in  the  devastavit  committed  by 
the  executor  ;  and  he  is  liable  for  the 
amount  of  the  bpnds.  Idem^        642 

2.  J  was  not  guilty  of  a  fraud  in  purchas- 
ing from  N,  and  is  not  liable. 

Idem  J        642 

11.  Though  there  has  been  great  laches  in 
seeking  to  subject  the  purchasers  of  the 
bonds,  yet  N  will  not  be  thereby  relieved  from 
his  liability.  Idem,        642 

12.  Though  N  is  a  discharged  bankrupt, 
his  discharge  does  not  relieve  him  from  his 
liability.  Idem,        642 

13.  An  administrator  is  also  guardian  of 
infant  legatees  and  agent  of  the  widow.  His 
account  should  not  be  blended ;  but  his  ac- 
counts as  administrator  should  embrace  only 
his  receipts  and  disbursements  as  such. 

Hannah's  adm^r  v.  Boyd  &  wife  & 
als.,  692 

14.  A  fiduciary  is  not  warranted  in  receiv- 
ing payment  in  a  highly  depreciated  currency, 
of  a  debt  payable  in  gold  or  its  equivalent, 
unless  it  be  made  to  appear,  either  from  the 
condition  of  the  estate  or  of  the  debtor  or 
other  circumstances,  that  the  collection  of 
the  debt  was  expedient  and  proper. 

Idem,        692 


15.  An  administrator  having  waived  his 
exceptions  to  a  commissioner's  report,  under 
the  erroneous  impression  that  the  report 
would  be  sustained,  and  the  case  finally  dis- 
posed  of,  may  withdraw  his  waiver,  and 
renew  his  exceptions.  Idem^        692 

16.  A  personal  representative  having,  dur- 
ing the  war,  received  Confederate  money  and 
used  it  in  his  own  business,  in  the  settlement 
of  his  account  of  administration  after  the 
war,  the  money  so  received  will  be  charged 
to  him  as  of  its  scaled  value  in  gold  at  the 
date  of  its  receipt,  and  not  at  the  end  of  the 
year. 

Moses  df.  at,  v.  HarVsadmW,  795 

17.  A  personal  representative  will  be  enti- 
tled to  his  commissions  upon  moneys  re- 
ceived by  him  during  the  war,  though  he  did 
not  settle  his  accounts  until  after  the  war. 

Idem,        795 

18.  In  settling  the  account  of  a  personal 
representative  who  acted  during  the  war,  the 
balance  found  against  him  should  be  reduced 
to  its  value  in  gold.  And  the  decree  against 
him  should  be  for  the  amount,  to  be  paid  in 
gold  or  its  equivalent  in  United  States  cur- 
rency. Idem,        795 

19.  Where  there  has  been  a  principal  admin- 
istration in  one  state,  and  an  ancillary  ad- 
ministration in  another,  whether  the  courts 
of  the  latter  will  permit  the  assets  there  being 
to  be  transferred  to  the  former,  before  the 
legatees  as  well  as  the  creditors  in  the  state 
of  the  ancillary  administration  are  satisfied, 
will  depend  upon  the  circumstances  of  each 
case.  There  is  no  inflexible  rule  on  the  sub- 
ject. Idem,        795 

20.  In  su6h  a  case,  the  foreign  claimants 
who  come  here  insisting  on  the  transmission 
of  the  assets  to  another  state,  when  there  are 
domestic  claimants  also,  ought  to  be  required 
to  show  that  their  transmission  is  indispensa- 
ble to  the  purposes  of  justice.  They  ou>?  ht  to 
show  that  distribution  cannot  be  made  here 
without  injury,  or  at  least  great  inconven- 
ience, to  parties  interested  in  the  estate. 
The  burden  is  upon  them  to  make  out  a  case 
for  the  interposition  of  the  court  in  their  favor. 

Idem,        795 

21.  A  testator  having  died  in  New  York, 
and  his  executrix  having  qualified  there,  as 
curator  of  the  estate  in  Virginia  pays  money 
to  two  of  the  testator's  legatees  who  are  in 
Virginia.  It  being  probable  that  the  debts 
of  the  estate  have  been  paid,  the  curator  will 
not  be  required  to  pay  over  to  the  representa- 
tive of  the  estate  the  money  paid  to  the  leg- 
atees, until  an  enquiry  can  be  directed  to 
ascertain  whether  any  part  of  the  assets  are 
needed  in  New  York  to  pay  debts  and  leg- 
acies,   and    to   what    portion   of  the  estate 

the  two  legatees  to  whom  the  curator 
1012    paid  *money  are  entitled  under  the  will 

of  the  testator.  And  the  curator  will 
be  entitled  to  a  credit  on  his  account  for  so 
much  as  they  are  entitled  to  as  legatees,  and 
he  has  paid  to  them.  Idem,        795 

FALSE  PRETENCES. 

1.  If  P  and  \j,  at  the  house  of  the  accused, 
by  the  use  of  false  pretences,  obtained  from 
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P  the  sum  of  $570,  the  accused  is  not  g^ailty 
of  the  ofiFence,  unless  he  was  present,  aiding 
and  abetting^  therein,  or  suffered  or  per- 
mitted the  said  P  and  L  to  use  said  house, 
with  knowledg-e  that  they  intended  to  use  the 
same  for  the  employing^  of  such  pretences. 
But  if  the  accused  was  within  easy  call,  with 
intent  to  aid  or  assist  them  in  their  purpose, 
or  in  escaping",  or  in  g'etting*  rid  of  or  mis- 
leading the  person  from  whom  such  money 
was  obtained,  that  is  a  presence,  aiding-  and 
abetting,  and  the  accused  is  as  guilty  as  if 
he  were  personally  present. 

DuWs  oase,  965 

2.  If  the  accused  and  others  concerted  and 
conspired  together  to  induce,  by  false  repre- 
sentations, F,  or  any  other  persons  who 
might  be  induced  by  such  representations,  to 
enter  the  house  of  the  accused,  and  to  obtain 
the  money  of  such  persons  by  false  pre- 
tences, or  rented  his  house  to  be  used  for 
such  purpose'  by  said  conspirators ;  and  in 
pursuance  of  such  concert,  one  of  the  con- 
federates of  the  accused  induced  F  to  go  into 
said  house,  and  by  false  representations  and 
pretences  did  obtain  from  F  a  large  sum  of 
money ;  and  the  accused  was  present  or 
within  easy  call  to  aid  and  assist  them  in 
their  purpose,  or  in  escaping  or  in  getting 
rid  of  or  misleading  the  person  from  whom 
such  money  was  obtained,  then  the  accused 
is  as  guilty  as  if  he  himself  had  obtained  the 
money  from  F.  Idem,        965 

3.  The  obtaining  money  by  false  pretences 
IS  made  larceny  by  the  statute ;  and  the 
penalty  for  the  offence  is  the  same  as  in 
other  cases  of  larceny.  Idem,        965 

4.  On  an  indictment  for  larceny,  the  clerk 
charges  the  jury  in  the  usual  form.  If  on 
the  trial  it  appears  that  the  money  charged 
to  have  been  stolen  was  obtained  by  false 
pretences,  another  charge  by  the  clerk  is 
neither  necessary  nor  proper.      Idem,        965 

FORGERY. 

1.  If  in  an  indictment  for  forgery,  the 
document  alleged  to  have  been  forged  is 
described  in  such  manner  as  would  sustain 
an  indictment  for  stealing  it,  supposing  it 
to  be  the  subject  of  larceny,  the  indictment 
is  sufficient.  Coleman* s  case,        865 

FRAUDS, 

1.  See  Trusts  and  Trustees,  No.  1,2,  3,  and 
Cocke  <Sf  at,  v.  Minor  &  als,,  246 

2.  See  Executors  and  Administrators,  No. 
7,  8,  9,  10,  11,  and 

Jones*  ex*ors  v.  Clark  6f  als.,  642 

GUARDIAN  AND  WARD. 

1.  In  1859  testator  gave  his  estate  to  his 
widow  and  six  children  as  in  case  of  intes- 
tacy ;  but  those  of  his  children  who  had  not 
been  educated,  he  wished  educated  out  of 
the  general  fund  at  the  charge  of  his  estate. 
At  the  end  of  the  year  the  executors  turn 
over  the  land,  slaves  and  personal  estate  to 
the  widow,  one  daughter  who  is  of  age,  and 
the  guardian  of  the  five  minor  children,  who 
agree  to  hold  it  all  together,  to  be  managed 


by  the  guardian  for  the  support  and  mainte- 
nance of  the  widow  and  children,  and  the 
education  of  the  minor  children,  so  far  as 
necessary  for  these  objects ;  the  widow  and 
children  to  live  on  the  land.  And  they  act 
on  this  agreement  until  1868.  This  is  an 
agreement  obviously  beneficial  to  the  in- 
fants, and  a  oourt  of  equity  would  have 
approved  and  confirmed  it. 

Hannah's  admW  v.  Boyd  &  wife  df 
als.,  692 

2.  The  guardian  of  the  minor  children  was 
the  acting  administrator  de  bonis  non  with 
the  will  annexed  of  the  testator ;  and  the 
commissioner  who  takes  his  account,  blends 
his  receipts  and  payments  as  administrator, 
with  his  receipts  and  payments  under  the 
agreement  between  himself  as  guardian  and 
the  widow  and  the  daughter  who  was  of  age. 
This  is  error.  The  account  as  administrator 
should  embrace  only  his  receipts  and  dis- 
bursements as  such.  His  receipts  and  dis- 
bursements under  the  agreement  are  made 
not  as  administrator,  but  as  guardian  of  the 
minor  children  and  agent  of  the  widow  and 
daughter,  and  are  to  be  stated  on  different 
principles.  Idem,        692. 

3.  In  taking  the  account  of  the  widow  and 
the  several  legatees,  the  commissioner  made 

a  conjectural  estimate  of  the  amounts 
1013    deemed  necessary  for  the  support  *and 

education  of  the  younger  children. 
Under  the  circumstances,  the  proper  course 
would  seem  to  be  to  ascertain  the  expense 
actually  incurred  in  educating  the  infant 
children,  and  to  allow  the  same,  if  not  exces- 
sive, as  a  charge  upon  the  estate,  together 
with  a  reasonable  allowance  for  their  sup- 
port and  maintenance  during  the  period  of 
their  minority.  Idem,        692 

HUSBAND  AND  WIFE. 

1.  A  married  woman  is  regarded  by  a  court 
of  equity  as  the  owner  of  her  separate  estate  ; 
and,  as  a  general  rule,  the^W  disponendi  is 
an  incident  to  such  estate ;  that  is,  it  is  an 
incident  thereto,  unless  and  except  so  far  as 
it  is  denied  or  restrained  by  the  instrument 
creating  the  estate. 

McChesney  df  als.  v.  Brown* s  heirs,    393 

2.  But  it  is  subject  to  such  limitations  and 
restrictions  as  may  be  contained  in  such  in- 
strument ;  which  may  be  sub  modo  only,  or 
withhold  it  altogether.  Idem,        393 

3.  In  regard  to  separate  personal  estate, 
and  the  rents  and  profits  of  separate  real 
estate,  this  power  of  disposition,  if  it  be  un- 
restrained, may  be  exercised  in  the  same 
way,  by  deed,  will  or  otherwise,  as  if  the 
owner  was  a  feme  sole.  Idem,        393 

4.  In  regard  to  the  corpus  of  separate  real 
estate,  it  can  be  disposed  of  only  in  such 
mode,  if  any,  as  may  be  prescribed  by  the 
instrument  creating  the  estate,  or,  unless 
prohibited  by  such  instrument,  in  the  mode 
prescribed  by  law  for  the  alienation  of  real 
estate  of  married  women.  Idem,        393 

5.  While  the  rents  and  profits  of  a  wife's 
separate  real  estate  remain  subject  to  her 
power  of  disposition  as  personal  estate  so 
long  as  they  continue  in  that  form,  yet  when 
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they  are.  by  the  wife,  or  by  her  direction, 
converted  into  realty,  such  realty  can  be  dis- 
posed of  only  as  other  separate  real  estate  of 
a  married  woman  ;  that  is,  in  the  mode,  if 
any,  prescribed  by  the  instrument  by  which 
it  is  conveyed  to  her  or  to  trustees  for  her 
separate  use  ;  or,  unless  prohibited,  or  except 
so  far  as  it  may  be  restrained  by  the  instru- 
ment, in  the  mode  prescribed  by  law  for  the 
alienation  of  the  real  estate  of  married 
women.  She  may  have  the  realty  acquired 
by  means  of  such  rents  and  profits,  conveyed 
for  her  separate  use,  subject  to  any  restric- 
tions she  may  choose  to  prescribe  in  regard 
to  the  mode  of  alienation,  or,  if  she  prefers 
it,  without  any  restrictions  at  all. 

Idem,        393 

6.  A  married  woman,  as  to  property  settled 
to  her  separate  use,  is  to  be  regarded  as  a 
feme  sole,  and  has  the  right  to  dispose  of  all 
her  separate  personal  estate  and  the  rents 
and  profits  of  her  separate  real  estate  in  the 
same  manner  as  if  she  was  a  feme  sole ; 
unless  her  power  of  alienation  is  restrained 
by  the  instrument  creating  the  estate. 

Burnett  6f  wife  v.  Hawj^e^s  ex^or^        481 

7.  As  incident  to  this  jus  disponendi  a 
feme  covert  may  charge  the  separate  estate 
with  the  payment  of  her  debts.  She  may 
charge  it  as  principal  or  surety,  for  her  own 
benefit,  or  that  of  another.  Idem,        481 

8.  Although  the  separate  estate  is  conveyed 
to  a  trustee,  his  assent  is  not  necessary  to  a 
valid  alienation  or  charge  by  the  wife,  unless 
it  is  required  expressly,  or  by  strong  implica- 
tion, in  the  instrument  under  which  the 
property  is  derived.  Idetn^        481 

9.  It  is  not  enough  that  the  wife  has  the  sep- 
arate estate  ;  it  must  also  appear  that  it  was 
her  intention  to  charge  it  with  the  debt  in 
question.  Idem,        481 

10.  If  a  wife  contracts  a  debt  for  herself, 
or  for  her  husband,  or  jointly  with  him,  the 
instrument  executed  by  her  is  sufficient  to 
charge  her  separate  estate  without  any  proof 
of  a  positive  intention  to  do  so,  or  even  a 
reference  to  such  estate  contained  in  the 
writing.  Idem,        481 

11.  Testator  gives  to  his  daughter  S  real 
and  personal  estate,  for  her  own  separate 
use,  free  from  the  control  and  debts  of  her 
husband  ;  and  in  like  manner  gives  her  the 
rents  and  profits  of  another  farm  for  her 
life.  And  he  provides  that  the  trustee  shall 
control  all  the  said  real  and  personal  estate, 
to  carry  out  the  provisions  of  his  will,  so  as 
not  to  give  any  control  of  the  real  and  per- 
sonal estate  to  the  husband,  or  be  subject  to 
his  debts  or  liabilities.  And  he  appoints  his 
executor  the  trustee.  A  slave  belonging  to 
the  testator  was  in  the  possession  of  S  and 
her  husband  at  the  death  of  the  testator,  and 
the  executor  requires  them  to  surrender  the 

slave,  that  she  may  be  sold,  or  to  pur- 
1014    chase  *her.    The  husband  agrees    to 

purchase  the  slave,  but  the  executor  is 
not  willing  to  take  his  bond  unless  S  will  join 
in  it.  She  expresses  her  unwillingness  to 
sign  the  bond,  but  being  told  by  her  husband 
that  she  must  do  it,  or  the  slave  must  be 
:given  up,  she  signs  it. — Hbi«d  : 

1.  The  chief  object  of  the   testator  was 


to  deprive  the  husband  of  all  control  over 
the  property  ;  and  the  consent  of  the  trus- 
tee is  not  made  necessary  to  the  alienation 
of  the  property  by  the  wife. 

Idem,         481 

2.  The  trustee  having,  as  executor,  sold 
the  slave  and  taken  the  bond,  his  assent, 
if  necessary,  was  given.  Idem,        481 

3.  The  concurrence  of  the  trustee  not 
being  necessary  to  enable  the  wife  to  dis- 
pose of  or  charge  the  estate,  he  cannot  be 
held  liable  for  any  improper  alienation  of 
it  on  her  part.  Idem,        481 

4.  If  the  wife  may  charge  her  estate 
with  the  payment  of  her  husband's  debts, 
without  the  consent  of  the  trustee,  the 
mere  fact  that  he  was  a  party  to  the  trans- 
action, giving  his  consent,  cannot  impose 
upon  him  any  additional  responsibility. 

Idem,        481 
5.'  What  was  said  to  the  wife  is  not  suffi- 
cient to  show  the  exercise  of  any  improper 
influence  on  the  part  of  the  husband  or  of 
the  executor.  Idem^        481 

6.  In  this  class  of  trusts  the  wife  may 
execute  a  bond  to  the  trustee,  if  it  is 
founded  on  a  valuable  consideration,  and 
free  from  the  imputation  of  fraud  or  undue 
influence.  Idem,        481 

7.  S  having  sold  her  interest  in  the  rents 
and  profits  given  to  her  for  life,  and  hav- 
ing received  some  five-sixths  of  the  pur- 
chase moDey,  and  recovered  a  judgment 
for  the  balance,  a  court  of  equity  may 
subject  that  debt  to  the  payment  of  her 
bond  to  the  executor.  Idem,  481 
12.  D,  who  was  seventy  years  old,  and  his 

wife  A  thirty-five,  on  the  consideration  that 
A  would  unite  with  him  to  convey  to  trus- 
tees three  tracts  of  land  in  trust  to  pay  his 
debts,  conveyed  to  a  trustee  two  tracts,  in 
trust  for  A  for  her  life,  and  then  to  her  chil- 
dren. On  the  same  day  D  and  A  conveyed 
the  three  tracts  to  trustees  to  pay  his  debts. 
At  the  time  it  was  supposed  the  tracts  and 
personal  estate  conveyed  to  pay  D's  debts 
were  sufficient  for  the  purpose;  but  owing 
to  the  decline  in  prices,  they  fell  far  short 
of  doing  it.  After  the  death  of  D,  some  of 
his  creditors  filed  their  bill  to  set  aside  the 
deed  in  trust  for  A,  on  the  ground  that  the 
settlement  was  grossly  excessive;  and  this 
is  ascertained  to  be  the  fact. — Held  : 

1.  The  settlement  will  be  set  aside  as  to 
the  excess. 

Davis*  widow  v.  Davis*  creditors,        587 

2.  Where  a  wife  is  induced  to  unite  with 
her  husband  in  conveying  away  her  inter- 
est in  his  real  estate,  upon  condition  that 
certain  and  specific  property  shall  be  set- 
tled on  her  in  consideration  of  her  thus 
parting  with  her  rights,  if  such  settlement 
is  set  aside  and  annulled  she  has  the  right 
to  be  placed  in  the  same  position,  and 
restored  to  the  same  rights  with  which  she 
was  invested  by  law  before  she  united  in 
the  deed  of  which  the  specific  settlement 
was  the  consideration  :  provided  this  can 
be  done  without  prejudice  to  the  rights  of 
creditors  and  purchasers.         Idem,        587 
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3.  In  this  case  A  is  entitled  to  be  restored, 
as  far  as  possible,  to  the  same  position, 
and  invested  with  the  same  rights  she  had 
before  she  united  in  the  deed  with  her 
husband ;  the  value  either  to  be  commuted 
in  money,  or  laid  off  in  kind  in  the  lands 
not  sold  by  the  trustees.  And  this  may  be 
done  without  prejudice  to  the  rights  of 
creditors  or  purchasers,  as  the  value  of  her 
dower  in  the  five  tracts  may  be  laid  off  to 
her  in  the  two  tracts  conveyed  in  trust  for 
her,  which  is  still  unsold.         Identy        587 

HUSTINGS  COURT  OF  RICHMOND. 

1.  The  criminal  jurisdiction  of  the  Hus- 
tings court  of  the  city  of  Richmond  extends 
one  mile  beyoncf  the  city  limits,  on  the  north 
side  of  James  river. 

Jordan* s  case^  943 

IDENTIFICATION. 

1.  A  case  of  identification  of  a  person. 

A  die  &  ak.  v.  Commonwealth^  712 

INDICTMENTS. 

Sec  heading — in  criminal  cases. 

INJUNCTIONS. 

1015  'l.  In  a  pure  bill  by  the  assignees  of 
the  lessees  of  salt  works,  to  enjoin  part 
owners  of  it  from  disturbing  their  possession, 
the  only  issue  is  the  right  to  an  injunction, 
and  an  account  of  profits  cannot  be  decreed 
in  the  case. 

Stuart^  Buchanan  df  Co,  v.  White  & 
als.y  300 

2.  When '  a  defendant  in  an  action  at  law 
files  a  bill  to  make  his  defense  in  equity,  and 
asks  for  a  stay  of  proceedings  in  the  law 
court,  it  is  a  matter  in  the  discretion  of  the 
chancellor,  in  granting  the  injunction, 
whether  he  will  or  will  not  require  a  confes- 
sion of  judgment  in  the  action  at  law. 

Great  Falls   Man,    Co,   v.    Henry^s 
adm^or,  575 

3.  In  such  case  if  a  confession  of  judgment 
in  the  action  at  law  is  required,  the  order 
should  require  the  judgment  to  be  taken  ''to 
be  dealt  with  as  the  court  shall  direct." 

Idem^        S7S 

4.  Though  the  order  requiring  the  confes- 
sion of  judgment  is  absolute,  yet  if  the  court 
dissolves  the  injunction  and  dismisses  the 
bill  on  the  ground  that  the  plaintiffs*  defense 
to  the  action  is  legal,  and  the  court  of  equity 
has  no  jurisdiction,  the  decree  should  direct 
that  the  judgment  should  be  set  aside  and  the 
case  reinstated  as  it  was  when  the  injunction 
was  granted.  And  if  this  is  not  done,  the 
chancery  court  will,  on  motion  afterwards 
made,  direct  the  judgment  to  be  set  aside. 

/dem,        575 

5.  The  authorities  of  the  town  of  M  gave 
notice  to  the  corporation  of  C,  that  they 
would  remove  three  brick  tenements  held  by 
C,  which  the  authorities  of  the  town  claim 
encroach  on  a  street  of  the  town  of  M.  The 
corporation  of  C  and  those  under  whom  they 
claim,  having  been  in  possession  of  the 
house  for  more  than  twenty  years,  and  have 
had  title  to    the  land    much  longer.    The 


authorities  claim  that  the  ground  was  dedi- 
cated as  a  street  by  a  previous  owner,  under 
whom  C  claims ;  and  this  C  controverts — 
Hbi«d  : 

1.  Equity  will  enjoin  the  authorities  of 
the  town  of  M  from  removing  the  houses 
until  the  rights  of  the  parties  are  ascer- 
tained. 

Manchester    Cotton  Mills  v.    Town 
of  Manchester^  825 

2.  The  evidence  in  the  cause  leaving  the 
rights  of  the  parties  in  doubt,  equity  can- 
not settle  them,  involving,  as  they  do  the 
title  and  boundaries  of  land ;  but  will  en- 
join the  removal  of  the  houses  until  the 
question  of  right  can  be  settled  by  a  trial 
at  law.  Idem,    '   825 

3.  Such  relief  in  equity  will  be  more 
readily  afforded  against  corporations  than 
against  private  individuals.  For  the  prin- 
ciples on  which  it  will  6e  administered,  see 
the  opinion  of  Staples^  J,  Idem,        825 

4.  A  provision  in  the  charter  of  M  pro- 
hibits the  interference  with  the  authorities 
by  injunction,  unless  they  are  transcend- 
ing their  powers.  If  the  lot  in  controversy 
be  the  property  of  C,  the  authorities  of  M 
would  transcend  their  powers  in  removing 
the  houses ;  and  the  injunction  is  not  for- 
bidden by  the  charter.  Idem,        825 

INSURANCE. 

1.  The  city  of  Norfolk  has  authority,  under 
its  charter,  to  impose  a  license  tax  upon  for- 
eign insurance  companies  having  an  agency 
in  the  city ;  and  such  companies  are  not 
exempted  from  this  tax  by  the  act  of  1871 -'72, 
ch.  385,  §  57,  p.  484. 

Humphreys  df  al,   v.    City  of  Nor- 
folk, 97 

2.  In  a  case  of  insurance  upon  property, 
when  the  insurer  is  induced  to  enter  into  the 
contract  through  a  misapprehension  as  to  a 
material  matter,  occasioned  by  the  conduct 
or  declarations  of  the  assured,  he  is  entitled 
to  be  released,  whether  the  misrepresentation 
be  produced  by  fraud  or  innocent  mistake. 

Continental  Ins,  Co.  v.  Kasey,  268 

3.  When  an  insurance  company,  not  rely- 
ing upon  the  statements  of  the  insured,  sends 
its  own  agent  to  examine  the  property,  and 
thereupon  issues  the  policy  upon  the  faith  of 
his  representations,  the  insured  is  not  respon- 
sible for  a  misdescription  of  the  property, 
however  material,  though  inserted  in  the  pol- 
icy and  constituting  a  warranty  ;  unless  there 
was  a  withholding  of  information  by  the 
insured  incompatible  with  good  faith  and 
fair  dealing.  Idem,        268 

4.  When  the  agent  of  an  insurance  com- 
pany makes  an  examination  of  property  to 
be  insured   on  behalf  of  the  company,  and 

inserts  in  the  policy  a  misdescription, 
1016    *based  as  well  upon  that  examination 

as  upon  the  representations  of  the 
assured,  then  if  the  misdescription  by  the 
insured  was  not  bona  fide,  or  if  its  effect  is  to 
induce  the  company  to  issue  a  policy  which 
it  would  otherwise  have  rejected,  the  com- 
pany will  not  be  responsible  for  the  loss. 
But  if  the  misdescription  was  bona  fide  and 
immaterial,  the  insured  may  recover ;  though, 
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according^  to  the  policy,  the  description  con- 
stitutes a  warranty.  Idem^        268 

5.  An  insurance  company  establishing  a 
local  agency,  must  be  responsible  to  the 
parties  with  whom  they  transact  business  for 
the  acts  and  declarations  of  the  agent  within 
the  scope  of  his  employment,  as  if  they  pro- 
deeded  from  the  principal.  Idem,        268 

INTERNAL  IMPROVEMENT  COM- 
PANIES. 

1.  Upon  the  application  of  a  railroad  com- 
pany the  County  court  appoints  commission- 
ers to  ascertain  the  damages  which  will  be 
sustained  by  C  by  the  passage  of  the  road 
through  his  land.  The  commissioners  make 
their  report ;  which  is  excepted  to  by  the 
Company.  The  report  of  the  commissioners, 
if  no  illegality  or  irregularity  appears  upon 
its  face,  is  prima  facie  correct,  and  the  onus 
is  upon  the  Company  to  show  that  the  dam- 
ages are  excessive. 

Crawford  \.  The  Valley  R,  R,  Co,,      467 

INVESTMENTS. 

1.  What  necessary  to  authorize  investments 
by  a  fiduciary  in  Confederate  bonds,  under 
the  act  of  March  5th,  1863  ;  and  when  an 
order  authorizing  such  investments  will  be 
null  and  void.  See  Executors  aud  Adminis- 
trators, No.  1,  and 

Crickard*s  ex* or  v.  Crickard's  lega- 
tees, 410 

ISSUES. 

1.  See  Practice — in  Chancery,  No.  14,  and 
Lavell  V.  Gold*s  adm*r,  473 

JUDGMENTS. 

1.  In  an  action  of  debt,  the  service  of  the 
process  is  insufBgient,  but  there  is  an  office 
judgment  confirmed.  This  is  a  judgment  by 
default  in  the  sense  of  the  statute.  Code  of 
1873,  ch.  175,  §  5  and  6,  p.  1135. 

Goolsby  &c,  V.  St,fohn,  146 

2.  The  judgment  of  a  court  of  competent 
jurisdiction,  dismissing  a  suit  agreed,  upon 
the  ground  that  it  had  been  agreed  by  the 
parties,  is  at  least  prima  facie,  a  final  deter- 
mination as  to  those  parties  of  the  matters 
litigated  in  that  suit. 

Hoover  v.  Mitchell  (Sf  als,,  387 

JURORS. 

1.  A  person  called  as  a  juror  in  a  trial  for 
'  murder,  says  in  answer  to  a  question — I  have 
expressed  an  opinion  from  what  I  have  heard. 
What  I  have  heard  was  not  from  any  witness. 
My  opinion  was  not  a  fixed  one.  I  think  I 
can  give  the  prisoner  a  fair  trial  without 
reference  to  the  opinion  I  have  expressed. 
He  is  a  competent  juror. 

Little's  case,  921 

LARCENY. 

1.  See  Criminal  Jurisdiction  and  Proceed- 
ings, No.  3,  and  Clarke's  case,        908 

2.  See  False  Pretences,  and 

DulVs  case,  965 


LEGACIES  AND  LEGATEES. 

1.  K  died  in  1851,  leaving  a  widow  and  six 
children.  By  his  will  he  gives  his  slaves  to 
his  widow  for  her  life  ;  and  at  her  death  he 
gives  them  to  his  sons,  W  and  R,  xind  directs 
they  shall  be  valued  in  the  mode  prescribed 
in  the  will,  and  W  and  R  shall  pay  to  each  of 
the  other  children  one-sixth  of  their  value; 
and  he  appoints  W  and  R  executors  ;  who 
qualify.  The  widow  died  in  1860,  when  W 
and  R  took  possession  of  the  slaves,  and 
divided  them  between  them,  and  held  them 
until  two  died  in  1862,  and  the  others  were 
freed  by  the  results  of  the  war.  In  1861  H, 
another  son  of  K,  brought  suit  to  have  the 
slaves  valued.  In  1868  the  administrators  of 
W  and  K  file  an  answer  insisting  that  they 
held  the  slaves  as  executors,  and  were  not 
bound  to  elect  to  take  them  on  the  condition 
until  they  were  valued ;  which  was  never 
done— Hei,d  : 

1.  On   the  death  of  the ,  widow  it   was 

the  right  of  W  and  R  to  take  posses- 
1017        sion  *of  the  slaves  as  their  own,  on 

the  terms  of  the  will,  without  the 
assent  of  the  executors,  whose  office,  in 
this  respect,  was  fully  discharged  when  the 
slaves  were  delivered  to  the  life  tenant. 

Kenny^s  adm*rs  v.  Kenny  &  als.,  29f 

2.  The  title  to  the  slaves  passed  to  W  and 
R  by  operation  of  law,  immediately  on  the 
death  of  the  life  tenant,  unless  rejected  by 
them.  And  it  was  competent  to  them  to 
signify  their  acceptance  of  the  legacies,  by 
receiving  and  holding  the  slaves  as  their 
own  property  under  the  will  while  awaiting 
a  valuation  thereof.  Idem,        293 

3.  Whether  they  did  so  take  and  hold 
them  is  a  question  of  fact ;  and  on  the  evi- 
dence this  court  held  they  did ;  and  that  it 
was  too  late  in  1868  for  them  or  their  per- 
sonal representatives  to  pretend  for  the  first 
time  that  they  held  as  executors  and  not  as 
legatees.  Idem,        293 

4.  Having  in  fact  accepted  the  legacies, 
they  must  pay  the  other  children  each  one- 
sixth  of  the  value  at  the  time  of  the  death 
of  the  life  tenant.  Idem,        293 

2.  Where  the  person  or  object  or  subject 
referred  to  in  a  bequest  is  uncertain,  or  does 
not  answer  precisely  the  description  given 
them  in  the  will,  or  where  there  are  two  or 
more  objects  or  subjects  which  answer 
equally  the  description,  resort  must  be  had  to 
parol  evidence  and  the  surrounding  circum- 
stances to  show  what  the  testator  intended 
by  the  expressions  which  he  used ;  and  if 
such  intention  is  ascertained  with  sufficient 
certainty  the  bequest  is  valid. 

Roy's  ex*ors  v.  Rowzie  df  als.,  599 

3.  A  bequest  of  all  testatrix's  bonds  will 
include  judgments  obtained  upon  bonds,  but 
not  judgments  upon  simple  contracts. 

Idem,        599 

4.  A  testator,  owning  real  and  personal 
estate,  after  several  legacies  to  grandchil- 
dren, says  :  **A11  the  remaining  estate,  prop- 
erty and  credits,  whether  real  and  personal, 
which  I  may  own  at  my  death,  I  devise  and 
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bequeath  to  my  daug^hter  S.**  The  real  es- 
tate given  to  S  is  subject  to  the  satisfaction 
of  the  legacies. 

IVood  <ff  wi/e  v.    Sampson^s  ex^or 

&  als.y  845 

5.  Testator  gives  a  legacy  to  his  wife ;  but 
she  dies  before  him.  The  legacy  will  not 
sink  into  the  residuum  of  the  estate,  but  will 
pass  to  her  issue.  Identj        845 

LIENS. 

1.  W  sold  land  to  M,  retaining  the  title,  for 
$4,100,  cash  $1,000,  and  three  bonds  payable  in 
1858,  1859,.and  1860.  The  first  was  paid  to  W. 
In  1859  he  assigned  the  bond  due  in  1860,  to 
S,  who  assigned  it  to  H.  W  died  in  posses- 
sion of  the  bond  due  in  1859.  Upon  a  bill  by 
the  administrators  of  W,  to  subject  the  land 
to  pay  the  bond  held  by  them,  the  land  is  sold, 
and  does  not  produce  enough  to  pay  both 
bonds. — Hbi«d  :  The  bond  held  by  H  having 
been  transferred  by  W  in  his  life  time, though 
due  after  the  bond  retained  by  him,  is  to  be 
first  paid  out  of  the  proceeds  of  the  sale  of 
the  land. 

McClintic  v.  Wise^s  adtn^ors  &  als.,    448 

2.  In  deeds  of  trust  and  mortgages,  when 
the  debt  is  assigned,  the  deed  of  trust  or 
mortgage  is  assigned  or  transferred  along 
with  it.  And  the  same  principles  apply  to 
the  vendor's  lien,  resulting  from  the  reten- 
tion of  the  legal  title.  Idem,        448 

3.  In  such  cases,  where  there  are  several 
debts  secured,  and  there  are  several  succes- 
sive assignments  of  them,  the  first  assigned 
carries  with  it  the  assignment  of  so  much  of 
the  lien  as  is  necessary  to  pay  it,  unless  it  is 
expressly  provided  otherwise. 

/defn,        448 

4.  In  such  a  case,  though  the  assignee  may 
have  lost  his  remedy  against  his  assignor,  by 
want  of  due  diligence  in  suing  the  debtor,  he 
does  not  thereby  lose  his  remedy  against  the 
land.  Idenif        448 

5.  If  a  vendor  of  land,  retaining  the  title, 
assigns  one  of  the  bonds  given  for  the  pur- 
chase money,  and  then  brings  ejectment 
against  the  vendee,  and  recovers  possession 
of  the  land,  he  recovers  and  holds  in  subor- 
dination to  the  rights  of  the  assignee.  The 
assignee  having  by  the  assignment  acquired 
the  benefit  of  the  lien,  whatever  it  may  be,  is 
entitled  to  all  the  remedies  of  the  vendor  to 
enforce  it ;  and  he  cannot  be  deprived  of  these 
remedies  by  any  act  of  the  vendor. 

/demy        448 

6.  See  Mechanics'  Liens ,  No.  1,  2,  3,  and 
Merch,  &  Mech,  Savings  Bank    v. 

Dashiell  &  als.,  616 

1018        'LIMITATION  OF  ESTATES. 

l.W.  died  in  1831.  By  his  will  he  gave 
the  residue  of  his  estate  to  be  equally  divided 
among  his  children,  naming  them,  to  them 
and  their  assigns  forever ;  "except  my  daugh- 
ter Mary  C. ;  and  her  portion,  after  deduct- 
ing forty-nine  dollars,  I  lend  to  her  during 
her  life,  and  after  her  death  I  give  the  same 
to  the  lawful  issue  of  her  body,  to  them  and 


their  heirs  and  assigns  forever."  Mary  C. 
took  an  absolute  interest  in  the  slaves  re- 
ceived by  her  under  .this  clause  of  the  will. 

HaWs  ex' or  v.  Smith  &  als,,  70 

LUNACY. 

1.  When  a  witness  will  or  will  not  be  deemed 
incompetent  on  account  of  his  derangement. 
See  Witnesses,  No.  7,  8,  9,  10,  and 

Cotetnan's  case,  865 

MANDAMUS. 

1.  Where,  under  the  act  of  1869-70,  ch.  171, 
§  5,  p.  257,  a  case  is  sent  by  the  court  of  ap- 
peals to  a  Circuit  court  as  having  been  pend- 
ing in  the  District  court  of  appeals,  that  was 
a  decision  of  the  court  of  appeals  that  the 
cause  had  been  pending  in  the  District  court, 
and  that  the  Circuit  court  had  jurisdiction  to 
rehear  and  decide  it.  And  if  the  judge  of  the 
Circuit  court  refuses  to  rehear  and  decide  the 
case,  and  directs  it  to  be  dismissed  from 
the  docket  of  his  court,  he  may  be  compelled 
by  mandamus  from  this  court,  to  hear  and 
decide  the  case. 

/Cent,    Paine  &  Co,    v.    Dickinson, 

Judge,  817 

MECHANICS*  LIENS. 

1.  The  term  "general  contractor,"  as  used 
in  the  act  of  July  11th,  1870,  entitled  **an  act 
in  relation  to  mechanics*  liens,'*  includes  all 
persons  furnishing  materials  for,  or  doing 
work  upon,  a  building,  under  a  contract  made 
by  such  persons  directly  with  the  owner  of 
the  building. 

Merch,    &  Mech,  Savings  Bank  of 

Norfolk  V.  Dashiell  &  als„  616 

2.  If  after  contracts  are  made  by  the  owner 
with  the  parties  who  are  to  furnish  materials 
for,  or  do  work  upon,  the  building,  and  they 
have  commenced  to  perform  their  contracts, 
the  erection  of  the  building  is  stopped  by  the 
owner,  so  that  it  is  not  completed,  the  lien  in 
favor  of  the  workmen,  and  the  parties  fur- 
nishing the  materials  for  compensation  for 
work  done  and  materials  furnished,  is  exist- 
ing and  valid  without  filing  their  claims  in 
the  clerk's  office  within  thirty  days  from  the 
time  the  work  is  stopped,  or  though  they  do 
not  file  them.  And  these  liens  will  have  pri- 
ority over  any  liens  upon  the  building  cre- 
ated after  the  work  was  commenced  under 
said  contracts.  Idem,        616 

3.  The  lien  exists  where  work  is  done  under 
a  verbal  contract  with  the  owner. 

Idem,        616 

MERCHANTS. 

1.  The  act,  ch.  240,  §  104,  Sess.  Acts  of  1874, 
which  impose  a  license  tax  on  merchants,  is 
constitutional. 

Moore  df  Goodsons'  case,  951 

MISDEMEANOR. 

1.  On  a  trial  for  a  misdemeanor  in  a  County 
court,  there  is  a  verdict  and  judgment  against 
the  defendants,  and  they  take  the  case  to  the 
Circuit  court ;  where  the  judgment  is  reversed, 
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and  the  cause  retained  for  a  new  trial.  There 
may  be  a  writ  of  error  to  the  Court  of  Ap- 
peals, from  the  judgment  of  the  Circuit  court. 

Lewis  &  Diviney^s  case,  938 

2.  Where  two  persons  have  been  indicted 
jointly  for  a  misdemeanor,  they  cannot  claim 
any  right  to  be  tried  separately. 

IdetHj        938 
MURDER. 

1.  On  the  trial  of  S  for  the  murder  of  E,  if 
S  shot  E  under  a  reasonable  apprehension 
that  his  own  life  or  that  of  some  member  of 
his  family  was  in  imminent  danger,  or  a  rea- 
sonable apprehension  that  the  deceased  in- 
tended to  burn  the  dwelling  house  of  his 
mother,  or  commit  some  other  known  felony, 
and  that  there  was  imminent  danger  of  such 
design  being  carried  into  execution,  he  is 
justified  in  so  doing,  though  such  danger  wa^ 
unreal.  Stonetnan^s  case,        887 

2.  The  bare  fear  that  a   man  intends  to 
commit  murder,  or  other  atrocious  felony, 
however  well  gropuded,  unaccompanied  by 
any  overt  act  indicative  of  any  such  inten- 
tion, will  not  warrant  killing  the  party 

1019    'by  way  of  prevention.    There  must  be 

some  overt  act  indicative  of  imminent 

danger  at  the  time.  Idem,        887 

3.  There  must  be  some  act  by  the  deceased 
meaning  present  peril,  or  something  in  the 
attending  circumstances  indicative  of  a  pres- 
ent purpose  to  make  the  apprehended  attack. 
The  act  so  done  or  tircumstances  thus  exist- 
ing, must  be  of  such  a  character  as  to  afford 
a  reasonable  ground  for  believing  there  is  a 
design  to  commit  a  felony,  or  to  do  some 
serious  bodily  hkrm,  and  imminent  danger 
of  carrying  such  design  into  immediate  exe- 
cution. Then  the  killing  will  be  justifiable, 
though  there  was  in  fact  no  such  design  by  the 
deceased.  Idem,        887 

NEW  TRIALS. 

1.  An  injunction  to  a  judgment  is  ob- 
tained ;  and  whilst  it  is  pending  the  matter 
in  dispute  is  referred  to  arbitrators,  who, 
after  reading  the  pleadings  and  depositions, 
and  hearing  oral  evidence,  including  that  of 
the  parties,  make  an  award  that  the  injunc- 
tion be  dissolved.  On  a  motion  to  set  aside 
the  award  on  the  ground  of  after  discovered 
evidence — Hei*d  : 

1.  The  rules  governing  courts  of  equity 
in  awarding  new  trials  in  actions  at  law, 
on  the  ground  of  after  discovered  evidence, 
apply  equally  to  motions  to  set  aside  an 
award  on  that  ground. 

Adams  v.  Hubbard,  129 

2.  Where  all  the  evidence  that  was  before 
the  arbitrators  is  not  before  the  court  on 
the  motion  to  set  aside  the  award,  the  mo- 
tion must  fail.  Idem,        129 

3.  Though  the  evidence  in  the  cause 
before  the  reference  was  made  might  have 
warranted  the  court  to  direct  a  new  trial, 
yet  the  award  is  in  fact  a  new  trial,  and  the 
party  is  not  entitled  to  another  trial  on  that 
evidence.  Idem,        129 


NORFOLK. 


1.  The  city  of  Norfolk  has  authority  under 
its  charter  to  impose  a  license  tax  upon 
foreign  insurance  companies  having  an 
agency  in  the  city  ;  and  such  companies  are 
not  exempted  from  this  tax  by  the  act  of 
1871-72,  ch.  385,  §  57,  p.  484. 

Humphreys  &  al,  v.  City  of  Norfolk,    97 

NOVATION  OF  DEBT. 

1.  What  is  not  a  novation  of  a  debt.  See 
Usury,  No.  2,  and 

Bowman  v.  Hfiller  &  Co.  &  al.,  331 

OYSTER  BEDS. 

1.  T  having,  under  the  act  of  April  1st, 
1873,  obtained  an  assignment  of  certain  oys- 
ter beds,  for  the  planting  and  sowing  oysters 
for  one  year ;  and  having  paid  the  tax  and 
had  the  beds  staked  off  as  required,  before 
the  1st  of  May  1874,  has  such  an  exclusive 
interest  in  them,  that  he  may  maintain  an 
action  of  unlawful  detainer  against  a  party 
who  enters  upon  said  beds  and  holds  them 
against  him. 

Power  &  Kellog  v.    Tazewells,  786 

2.  Though  the  act  of .  April  18th,  1874, 
repealed  the  act  of  April  1st,  1873,  the  repeal 
could  not  defeat  the  interest  which  had  been 
vested  in  T,  and  on  which  he  had  paid  the 
tax  before  the  repealing  act  was  passed. 
though  the  beds  were  not  staked  off  until 
after  its  passage.  Idem,        786 

PARDONS. 

1.  Under  the  constitution  of  Virginia  the 
governor  has  authority  to  pardon  a  person 
convicted  of  a  felony  by  the  verdict  of  the 
jury,  before  sentence  is  passed  upon  him  by 
the  court.  Blair's  case^        850 

PAROL  EVIDENCE. 

1.  When  admissible  in  relation  to  the 
object  or  subject  of  a  legacy.  See  Legacies 
and  Legatees,  No.  2,  and 

Roy^s  ex^ors  v.  Rowzie  &  als.,  599 

2.  When  admissible  to  prove  what  was 
involved  in  a  former  suit  between  the  same 
parties.  See  Board  of  Public  Works,  No.  2, 
and 

Kelly  V.  Board  of  Public  Works, 


/oo 


PARTIES. 


1.  When  surviving  husband  of  one  of  the 
heirs  is  a  proper  party  plaintiff  in  a  suit  in 
equity  for  division  of  land  assigned  to  the 
widow  for  dower.     See  Partition,  No.  3,  and 

Persinger  &  als.  v.  Simmons  <Sf  als.,  238 

1020  *2.  In  a  suit,  by  T  against  H,  to 
rescind  a  contract  for  the  exchange  of 
land,  it  appears  that  H  had  been  in  possession 
of  his  land  for  twelve  years,  and  had  paid  all 
the  purchase  money,  but  D,  from  whom  he 
had  purchased,  had  died,  and  he  had  brought 
a  suit  against  D's  widow  and  heirs  to  have 
the  title  made  to  T.    It  was  error  to  rescind 
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the  contract  without  having  the  widow  and 
heirs  of  D  before  the  court. 

Stimson  v.  Thorny  278 

3.  In  a  suit  by  6,  assignee  of  two  bonds 
given  for  the  purchase  money  of  land,  against 
the  executors  of  the  purchaser,  to  subject  the 
land  to  the  payment  of  them,  they  answer 
and  say,  that  C  has  sued  them  to  establish  a 
prior  lien  upon  the  land ;  that  all  the  pur- 
chase money  has  been  paid  without  notice  of 
the  prior  lien,  except  the  two  bonds  held  by 
G,  and  one  held  by  S,  and  they  insist  that 
they  are  entitled  to  have  C*s  lien  credited  on 
the  bonds  held  by  6  and  S.  S  is  a  necessary 
party  in  the  suit,  and  no  decree  should  be 
made  in  the  cause  until  he  is  made  a  party. 
And  this  objection  may  be  taken  at  the 
hearing,  or  even  in  the  appellate  court. 

ArmentrouVs  ex^ors  v.  Gibbons ^  371 

4.  To  a  bill  by  the  administrators  of  a 
vendor  of  land  retaining  the  title,  to  subject 
it  to  satisfy  a  bond  given  for  a  part  of  the 
purchase  money,  the  holder  of  another  of 
these  bonds,  assigned  by  the  vendor  in  his 
lifetime,  is  a  necessary  party. 

McClintic  v.  Wise's  adm'ors,  448 

5.  The  sureties  of  an  executor  who  have 
been  sued  to  be  held  liable  for  his  devastavit 
of  the  estate  of  his  testator,  may  maintain  a 
suit  to  subject  the  purchasers  of  the  assets 
from  B,  who  were  participants  with  him  in 
the  commission  of  the  devastavit,  to  pay  the 
amount  of  the  assets  so  purchased  by  them, 
to  the  widow  and  legatee  of  the  testator,  in 
discharge  pro  tanto  of  their  liabilities  as  the 
sureties  of  the  executor. 

Jones'*  ex'ors  v.  Clark  <ff  a/j.,  642 

6.  In  such  case  the  sureties  may  and  should 
unite  in  one  suit  all  the  purchasers  whom 
they  seek  to  make  liable.  Idem,        642 

7.  H  and  P  were  partners,  and  they  made  a 
contract  with  D  in  relation  to  a  business  to 
be  conducted  by  D.  After  the  death  of  P,  his 
personal  representative,  and  H  as  surviving 
partner,  filed  their  bill  against  D  to  have  an 
account  and  settlement  of  the  business  afore- 
said. The  bill  showed,  that  some  time  pre- 
vious to  filing  it,  H  had  assigned  all  his 
interest  in  the  firm  of  H  &  P  to  the  firm  for 
proper  settlement  of  accounts ;  and  after 
paying  his  partners  all  he  might  owe  them, 
the  surplus,  if  any,  was  to  be  paid  to  C.  It 
also  appeared  from  the  bill,  that  H  had  been 
declared  a  bankrupt.  Both  C  and  the  as- 
signee in  bankruptcy  of  H  are  necessary 
parties ;  and  a  decree  made  in  their  absence 
against  D  will  be  reversed  by  the  appellate 
court,  though  no  objection  was  taken  in  the 
court  below  for  want  of  parties. 

Dabney  v.  Preston's  admWs,  838 

PARTITION. 

1.  The  dower  of  a  widow  in  the  land  of  her 
husband  is  assigned  to  her ;  and  upon  bill 
filed  the  other  two-thirds  of  the  land  is 
divided  among  ten  of  the  twelve  heirs  ;  the 
other  two  refusing  to  bring  their  advance- 
ments into  hotchpot.  Upon  the  death  of  the 
widow,  the  heirs  who  refused  to  come  into 
the  first  division  may  come  into  the  division 
of  the  property. 

Persinger  6f   als.   v.    Simmons    & 
als,,  238 


2.  Though  there  may  be  cases  in  which  a 
court  of  equity  would,  in  her  lifetime,  decree 
a  division  of  the  property  assigned  to  the 
widow  for  dower;  in  a  suit  for  partition 
brought  during  her  life,  in  which  some  of 
the  children  refuse  to  bring  their  advance- 
ments into  hotchpot,  the  decree,  though 
broad  enough  in  its  terms  to  exclude  them 
from  any  share  of  the  dower  lands,  will  be 
restricted  to  their  interest  in  the  two-thirds 
divided,  unless  the  pleadings  make  a  case  for 
the  division  of  the  dower  lands. 

Idem,        238 

3.  One  of  the  children  who  had  refused  to 
come  into  the  first  division  died  after  the 
death  of  the  widow,  leaving  children.  Her 
husband  is  a  proper  party  plaintiff  for  a 
division  of  the  dower  land.  Idem,        238 

4.  The  broad  language  of  a  contract  in 
relation  to  the  division  of  land  between  joint 
owners  restricted  in  its  construction  in  view 
of  the  surrounding  circumstances  and  the 
previous  action  of  the  parties. 

Clark  V.  Nunn  df  wife,  287 

PARTNERSHIP. 

1.  In  debt    upon     a    note    against    three 

persons  as  partners,, two  of  them  plead 
1021  *specially  that  the  partnership  was  dis- 
solved before  the  note  was  made  by  the 
third,  who  had  been  the  acting  partner ;  and 
that  the  plaintiff  knew  of  the  dissolution .  No 
notice  of  dissolution  had  been  given.  An 
instruction  stating  that  certain  facts  men- 
tioned in  the  instruction,  if  proved  to  the 
satisfaction  of  the  jury,  are  sufficient  to 
charge  the  plaintiflF  with  knowledge  of  the 
dissolution,  and  the  jury  should  consider  him 
as  having  such  knowledge,  is  erroneous.  It 
was  a  question  of  fact  for  the  jury  to  deter- 
mine from  the  evidence,  whether  the  plaintiff 
had  such  knowledge. 

Dickinson  v.  Dickinson  df  Co, ,  321 

2.  If  a  partner  contracts,  in  the  name  of  the 
firm,  with  a  third  person,  after  the  partner- 
ship is  dissolved,  but  that  fact  is  not  made 
public  or  known  by  such  third  person,  the 
law  considers  the  contract  as  being  made  with 
the  firm,  and  upon  their  credit ;  and  they  are 
all  bound.  Idem,        321 

3.  In  such  a  case,  in  determining  which  was 
first  in  point  of  time — notice  of  the  dissolu- 
tion or  the  making  of  the  note — effect  must 
be  given  to  the  presumption  that  the  instru- 
ment was  made  and  issued  on  the  day  it 
bears  date;  unless  some  reason  to  the  con- 
trary can  be  shown.  Idem,        321 

4.  Though  a  public  notice  of  dissolution 
may  be  sufficient  as  to  persons  who  have  had 
no  prior  dealings  with  the  firm,  a  person  who 
has  had  such  dealings  must  have  notice,  or 
actual  knowledge  of  the  dissolution,  to  release 
the  partners  who  did  not  make  or  authorize 
the  making  of  the  note.  Idem,        321 

5.  These  rules  as  to  notice  or  knowledge 
of  dissolution  do  not  apply  to  the  dissolution 
of  a  partnership  by  death  or  bankruptcy. 

Idem,        321 

6.  Before  and  up  to  the  breaking  out  of  the 
late  civil  war,  T  and  H  were  merchants  and 
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partners,  doing  business  in  the  city  of  Wash- 
ington. In  May  1861  H  left  Washington  and 
came  to  Virginia,  making  his  domicil  here, 
and  remaining  in  the  state.  T  and  H  hav- 
ing thus  become  alien  enemies,  their  part- 
nership was  dissolved  by  operation  of  law. 

Taylor  v.  Hutchison,  536 

7.  After  H  left  Washington  T  continued 
the  business  for  himself,  and  having  the 
stock,  debts  due  and  fixtures  valued,  used  the 
same  in  his  business.  He  also  had  an  account 
taken  of  the  state  of  the  partnership,  from 
which  it  appeared  that  the  liabilities  of  the 
partnership  greatly  exceeded  its  assets  ;  that 
H  had  no  capital  then  in  the  business,  and 
that  there  was  due  to  T  a  large  debt.  T  then 
compromised  with  the  creditor  of  the  concern 
at  forty  cents  in  the  dollar.  After  the  war  H 
sues  T  for  an  account  and  for  a  share  of  the 
profits  made  by  T  since  the  dissolution  of  the 
partnership.  In  this  suit  the  account  of  the 
partnership  is  taken,  which  after  giving  H 
the  benefit  of  the  compromise,  still  shows 
that  the  liabilities  exceeded  the  assets — Hei«d  : 

1.  That  though  the  disposal  of  the  stock 
of  a  dissolved  partnership  by  public  auction 
is  most  favored,  there  is  no  general  rule  on 
the  subject.but  each  case  must  d^p^nd  on  its 
own  circumstances ;  and  in  this  case  the 
taking  the  stock  at  valuation  was  proper. 

Idetn^        536 

2.  Though  it  is  a  general  rule,  that  when 
upon  a  dissolution  of  a  partnership  the  con- 
tinuing partner  carries  on  the  business  with 
the  partnership  stock,  he  is  liable  to  the  out- 
going partner  for  his  full  share  of  the  prof- 
its ;  yet  this  rule  does  not  apply  where  at  the 
date  of  the  dissolution,  the  outgoing  partner 
has  drawn  out  his  capital,  and  has  no  prop- 
erty in  the  concern,  but  is  indebted  to  it. 
In  this  case,  therefore,  H  is  not  entitled  to 
a  share  of  the  profits  made  by  T  after  the 
dissolution  of  the  concern.        Idetn^        536 

PAYMENTS. 

1.  The  notes  of  a  bank  obtained  after  the 
execution  of  a  deed  by  the  bank  transfer- 
ring its  assets  for  the  payment  of  its  debts, 
in  pursuance  of  the  statute  requiring  the 
banks  to  go  into  liquidation,  and  notice 
thereof  to  the  debtor,  are  not  a  good  tender 
on  the  part  of  a  debtor  of  the  bank. 

Bank  of  the  Valley,  for  &c,  v.  Mar- 

shall,  378 

2.  A  payment  by  a"  debtor  who  owes 
several  debts  to  a  creditor  is  to  be  applied  to 
one  or  the  other  of  the  debts  as  follows : 

1.  The  debtor  may  direct  the  application 
at  or  before  the  time  of  making  such  pay- 
ment ;  and  such  direction  may  be  given 
expressly  or  by  implication. 

Chapman  &  als,  v.  Commonwealth,   721 

1022  *2.  If  the  debtor  gives  no  such  di- 

rection, then  the  creditor  may  make 
the  application  according  to  his  pleasure ; 
and  he  may  make  it  either  at  the  time  of 
such  payment  or  afterwards,  before  the 
commencement  of  any  controversy  on  the 
subject :  but  after  he  has  once  made  the 
application,  he  cannot  change  it  to  another, 


without  the  consent  of  all  the  parties  con- 
cerned. Idem,        721 

3.  Such  an  application  by  a  creditor  may 
also  be  made  either  expressly  or  by  implica- 
tion. If  he  enters  the  debits  and  credits  in 
a  running  account,  as  they  occur,  this  will 
be  considered,  in  the  absence  of  evidence  to 
the  contrary,  as  a  general  application  of 
the  credits  to  the  debits,  in  the  order  of  time 
in  which  the  debits  occur  ;  thus  paying  first 
the  debt  first  due.  Idetn,        111 

4.  If  neither  the  debtor  nor  the  creditor 
make  the  application,  then  the  law  will 
make  it  according  to  the  circumstances  of 
each  particular  case ;  and  if  there  be  no 
other  controlling  circumstance,  the  appli- 
cation will  be  made  according  to  the  order 
of  time,  paying  the  oldest  debt  first. 

Idem,        721 

5.  But  if  the  debts  be  due  by  a  collector 
or  other  receiver  of  public  money,  under 
bonds  with  different  sets  of  sureties,  then  the 
law  will  so  apply  the  payments,  if  possible, 
as  that  the  money  collected  under  one  bond 
shall  be  applied  to  the  relief  of  the  sureties 
in  that  bond.  And  the  creditor  in  such  a 
case,  if  he  be  informed  as  to  the  source  from 
which  .the  money  with  which  a  payment 
may  have  been  made  was  derived,  cannot 
apply  it  otherwise,  even  with  the  consent  or 
by  the  direction  of  the  principal  debtor. 

Idem,        721 

PLEADING— AT  LAW. 

1.  See  Slander,  No.  2,  9,  10,  and 
Dillardv,  Collins,  343 
Hansbrough  and  wife  v.  Stinnett,         496 

2.  See  Case,  No.  2,  and  Trover,  No.  1,  and 
Ferrill  v.  Brewis^  adm'r,  765 

3.  The  court  will  treat  a  count  in  a  declara- 
tion as  partaking  of  the  nature  of  the  action  ; 
so  that  if  the  action  is  ex  delicto,  the  count 
will  be  intended  as  ex  delicto  also,  unless 
there  be  something  in  its  form  and  structure 
which  plainly  forbids  such  intendment. 

Idem,        765 

PLEADING — IN    CRIMINAI,  CASES. 

1.  If  in  any  indictment  for  a  forgery,  the 
document  alleged  to  have  been  forged  is  de- 
scribed in  such  manner  as  would  sustain  an 
indictment  for  stealing  it,  supposing  it  to  be 
the  subject  of  larceny,  the  indictment  is  sufii- 
cient. 

Coleman* s  case,  865 

2.  An  indictment  for  the  larceny  of  divers 
notes  of  the  ''national  currency  of  the  United 
States,'*  is  equivalent  to  the  phrase  in  the 
statute  of  "United  States  currency  ;'*  and  the 
indictment  is  sufficient. 

DuWs  case,  965 

3.  It  is  always  safer  and  better,  in  a  pros- 
ecution for  a  statutory  offence,  to  describe 
the  offence  in  the  indictment  in  the  very  lan- 
guage in  which  it  is  described  in  the  statute : 
but  except  some  technical  words,  as  ''felo- 
niously, *'  &c.,  the  words  of  the  statute  may 
be  substituted  by  the  use  of  synonymous 
words,  or  words  which  plainly  bring  them 
within  the  meaning  of  the  statute. 

Idem,        965 
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PLEADING -IN  CHANCERY. 

1.  A  demurrer  to  a  bill  in  equity  in  the 
form  g'iven  in  the  statute,  is  sufficient. 

Joneses  ex^ or -v,  Clark  &  als.,    .  642 

PRACTICE— AT  COMMON  I.AW. 

1.  A  writ  in  debt  is  issued  in  May  1870, 
returnable  to  June  rules,  and  is  served  in 
June.  The  office  judg'ment  is  confirmed  at 
the  October  rules.  The  plaintiff  did  not 
object  to  the  defendant's  pleading^  payment, 
with  leave  to  plead  further,  at  the  November 
term  of  the  court.  He  cannot  afterwards 
object  to  the  irreg-ularity, 

Dickinson  v.  Dickinson  &  Co,y  321 

2.  The  cause  is  continued  generally  at  the 
March  and  July  terms  187^,  and  at  the  Au- 
gust term  defendants,  under  the  leave 
reserved  at  the  November  term  1870,  tendered 
the  plea  of  nil  debits  and  two  special  pleas. 
The  first  was  received  without  objection,  the 
other  two  were  objected  to  by  the  plaintifiF, 
but  admitted  by  the  court.  If  it  was  too  late 
then  to  plead,  and  this  was  the  objection  to 
the  special  pleas,  the  bill  of  exceptions  should 
show  it,  or  it  will  not  be  considered  in  the 

appellate  court.  Idem,        321 

1023  *3.  On  a  question  of  notice  of  disso- 
lution of  a  partnership,  an  instruction 
that  certain  facts  stated  in  it,  if  believed  by 
the  jury,  are  sufficient  to  charge  the  plain- 
tiff with  knowledge  of  the  dissolution,  is 
erroneous.  It  is  a  question  of  fact  for  the 
jury  to  determine  from  the  evidence,  whether 
the  plaintiff  had  such  knowledge. 

Idem,        321 

4.  Quare:  If  a  Virginia  court  examining 
into  contracts  entered  into  in  a  foreign  coun- 
try, can  do  more  than  affirm  the  validity  or 
invalidity  of  such  contracts  ;  or  can  in  such 
case  administer  any  remedies  other  than 
those  afforded  by  the  laws  of  Virginia. 

Bowman  v.  Miller  &  Co,  &  als,,        331 

5.  If  a  Virginia  court  can  administer  the 
Maryland  remedy  on  a  defense  of  usury,  the 
defendant  must  file  such  a  plea  as  the  law  of 
that  state  prescribes.  Idem,        331 

6.  Where  the  objection  is  to  the  compe- 
tency of  a  witness,  and  the  objection  is  sus- 
tained, it  is  not  necessary  to  state  in  the 
exception  what  the  party  offering  him 
expects  to  prove  by  him. 

D,  Martz^s  ex*or  v.  D,  Martz^s  heirs,  361 

7.  If  an  exception  to  the  ruling  of  the 
court  excluding  a  witness  is  taken  at  the 
time,  the  bill  of  exception  may  be  prepared 
and  signed  and  sealed  after  the  verdict  and 
judgment.  And  if  the  counsel  of  the  parties 
do  not  agree  as  to  the  fact  whether  the 
exception  was  taken  at  the  time,  the  court 
not  remembering  may  certify  the  facts  ;  and 
the  entry  of  the  clerk  in  the  memorandum 
stating  that  the  exception  was  taken  on  the 
trial,  the  court  was  right  in  certifying  the 
facts,  and  the  appellate  court  may  consider 
the  question  raised  by  the  bill  of  exception. 

Idem,        361 

8.  After  all  the  evidence  has  been  intro- 
duced on  the  trial  of  an  action  at  law,  the 


plaintiff  is  not  to  be  permitted  to  add  another 
count  to  his  declaration  :  the  amendment 
being  material  to  the  merits,  and  therefore 
not  Viewable. 

Hansbrough  &  wife  v.  Stinneti,  495 

9.  There  is  a  demurrer  to  a  declaration, 
which  is  overruled ;  but  upon  appeal  the  judg- 
ment is  reversed.  When  the  case  goes  back, 
the  plaintiff  may  be  allowed  to  amend  his 
declaration.  Idem,        495 

10.  A  deposition  which  has  been  read  to 
the  jury  may  be  taken  with  them  in  their 
retirement,  if  what  is  objectionable  in  it  has 
been  erased.  Idem,        495 

11.  Counsel  in  arguing  the  case  before  the 
jury  refer  to  an  instruction  given  by  the 
court,  and  represent  it  erroneously.  It  is  not 
error  in  the  court  to  interrupt  him,  and  to 
state  to  the  jury  the  instruction  correctly. 

Coleman* s  case,  865 

PRACTICE— IN  CHANCERY. 

1.  It  is  premature  and  error  to  decree  a 
sale  of  real  estate  where  there  is  a  lien  by 
deed  on  which  the  amount  due  is  not  certain, 
and  also  liens  by  judgment,  until  the  court 
has  ascertained  and  adjusted  the  liens  thereon 
and  their  priorities. 

Moran  v.  Brent  &  als,,  104 

2.  As  to  new  trials  of  an  action  at  law. 
See  New  Trials,  No.  1,  and 

Adams  v.  Hubbard,  129 

3.  A  court  of  equity  enjoins  a  judgment  at 
law,  on  grounds  that  might  have  been  taken 
on  a  motion  in  the  common  law  court,  sets 
aside  the  judgment,  and  remands  the  cause  to 
the  rules.  Plaintiff  at  law  files  a  bill  of  re 
view,  and  the  decree  is  reversed  on  the  ground 
that  equity  had  no  jurisdiction.  It  being  a 
proper  case  for  a  bill  of  review,  the  court 
should  not  only  dissolve  the  injunction,  but 
dismiss  the  original  bill ;  and  the  bill  of  re- 
view being  a  continuation  of  the  original 
suit,  there  should  not  be  separate  decrees  in 
the  original  suit  and  the  review,  but  the 
whole  should  be  embraced  in  one  decree. 

Goolsby  &c,  V.  St,  John,  146 

4.  In  a  suit  in  equity  to  subject  land  to 
satisfy  a  judgment,  the  bill  states  a  valuation 
of  the  land,  and  that  the  judgment  could  not 
be  satisfied  from  the  rents  and  profits  in  five 
years.  The  answer  says  nothing  on  the 
subject,  and  no  application  is  made  for  an 
enquiry  ;  but  the  court  in  its  decree  express- 
ing the  opinion  that  the  judgment  could  not 
be  satisfied  out  of  the  rents  and  profits  in 
five  years,  appointed  a  commissioner  to  sell 
the  land.— Hei,d  : 

1.  As  the  statute  prescribes  no  particular 
mode  by  which  it  shall  be  made  to  appear 
that  the  rents  and  profits  will  not  pay  the 
judgment  in  five  years,  if  none  of  the 
parties  ask  for  an  equity,  there  may,  in  a 
proper  case,  be  a  decree  for  the  sale  of  the 
land  without  it. 

Ewart  V.  Saunders,  203 

2.  Where  no  application  for  such  an  en- 
quiry is  made,  and  the  decree  appealed 
from      is     interlocutory,     the     appellate 
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1024        *court  will  not    reverse  the  decree 

for  the  failure  to  direct  the  enquiry  ; 

but  will  amend  it,  allowing  the  defendant  to 

have  the  enquiry  if  he  chooses,   and    so 

amended  will  affirm  it.  \Idefn,        203 

5.  When  a  case  in  equity  comes  on  to  be 
heard  upon  the  bill,  the  answers  and  exhibits, 
without  replication  to  the  answers,  the  allega- 
tions of  fact,  and  denials  of  the  answers, 
must  be  admitted  to  be  true.  If  the  answer 
clearly  and  unequivocally  deny  the  allega- 
tions in  the  bill,  upon  which  alone  it  can  be 
sustained,  or  if  the  answer  sets  up  sufficient 
new  matter  in  avoidance  of  those  allegations, 
in  cither  case  the  bill  should  be  dismissed. 
But  the  facts  constituting  the  equity  should 
be.  plainly  denied  or  clearly  avoided.  There 
should  be  no  fact  admitted  by  the  answer 
inconsistent  with  defendant's  denial,  no 
equivocal  denial,  no  doubtful  avoidance. 

Cocke  &  al,  V.  Minor  &  als,,  246 

6.  A  case  in  which  the  denials  and  allega- 
tions of  the  answers,  though  there  was  no 
replication  to  them,  were  held  not  sufficient 
to  defeat  the  plaintiff's  claim.    Idem,        246 

7.  Bill  by  a  plaintiff  claiming  to  be  a  cred- 
itor of  a  trust  fund  against  the  trustee,  cestuis 
que  trust  and  purchaser  from  the  trustee  of 
a  part  df  the  trust  fund  consisting  of  bonds 
well  secured.  Upon  the  hearing  in  the  court 
below  upon  the  bill,  answers  and  exhibits, 
without  replications  to  the  answers,  the  bill 
is  dismissed ;  but  upon  appeal,  the  appellate 
court  holds  that  the  answers  do  not  make  out 
a  good  defense.  The  court  will  send  the  case 
back,  to  allow  the  trustee  and  purchaser  to 
show,  if  they  can,  that  the  sale  was  a  proper 
one  to  be  made,  and  with  instructions  for  an 
account  of  the  trust  fund,  and  to  ascertain 
clearly  the  condition  and  value  of  the  fund 
and  the  necessities  of  the  cestuis  que  trust, 

Idem^        246 

8.  In  what  suits  and  how  accounts  may  be 
ordered  and  taken.  See  Equitable  Jurisdic- 
tion and  Reliefs  No.  6,  7,  8,  and 

Stuart^  Buchanan  &  Co,  v.  White  & 
als,,  300 

Mitchell  &  als,  v,  McCall  &  als,,        300 

9.  An  objection  for  the  absence  of  a  neces- 
sary party  in  a  cause  may  be  taken  at  the 
hearing,  or  even  in  the  appellate  court. 

ArtnentrouVs  ex^ors  v.  Gibbons,  371 

Dabney  v.  Freston*s  adm^ors,  838 

10.  Upon  a  bill  by  the  administrators  of  a 
vendor  of  land  retaining  the  title,  to  subject 
it  to  pay  a  bond  given  for  the  purchase  money, 
the  holder  of  another  of  these  bonds  assigned 
by  the  vendor,  is  a  necessary  party,  and  it  is 
error  to  decree  a  sale  of  the  land  in  his 
absence,  and  until  the  question  of  priority  is 
settled  between  him  and  the  plaintiff. 

McClinticv,  IVise^s adm*ors  (Sf  als.,      448 

11.  In  such  a  decree  for  a  sale  and  a  sale  of 
the  land  having  been  made  in  the  absence  of 
the  assignee,  and  he  being  afterwards  brought 
in  ;  the  purchaser  at  the  sale  is  interested  in 
thedecision  of  the  question  of  priority  be- 
tween the  plaintiff  and  the  assignee,  and 
ought  to  be  heard  upon  any  order  affecting  his 


interest.  And  a  rule,  if  desired  by  the  plain- 
tiffs, should  be  awarded  by  the  court  against 
the  purchaser,  to  show  cause  why  the  sale 
should  not  be  set  aside.  Idem,        448 

12.  The* assignee  being  entitled  to  priority, 
in  no  event  should  the  sale  be  set  aside  and  a 
resale  ordered,  unless  the  plaintiffs,  or  some 
one  for  them,  give  bond  with  proper  security 
for  a  substantial  advance  upon  the  price  for 
which  the  property  was  before  sold. 

Idem,        448 

13.  If  no  resale  is  made,  the  fund  arising 
from  the  sale  already  made,  being  the  pro- 
ceeds of  the  sale  of  the  land,  is  to  be  applied, 
or  so  much  of  it  as  may  be  necessary,  to  the 
satisfaction  of  the  debt  of  the  assignee,  and 
the  residue,  if  any,  to  that  of  the  plaintiffs. 

Idem,        448 

14.  In  a  chancery  cause,  the  court  directs 
an  issue  to  be  tried  at  its  bar.  This  issue  is 
tried  on  the  common  law  side  of  the  court 
and  the  verdict  is  certified  to  the  chancery 
side  of  the  court ;  and  there  is  a  motion  to 
set  it  aside  and  for  a  new  trial.  The  court 
sets  aside  the  verdict  and  directs  a  new  trial 
of  the  issue  as  amended  by  him  ;  he  being 
the  same  judge  who  presided  at  the  trial.— 
Hei«d  : 

1.  It  is  not  necessary  for  the  judge  sitting 
on  the  common  law  side  of  the  court  to 
certify  to  himself  on  the  chancery  side, 
that  he  is  dissatisfied  with  the  verdict; 
but  he  may  set  it  aside  without  such  certif- 
icate. 

Lave II  V.  Gold^s  adm*r,  473 

2.  Another  judge  holding  a  subsequent 

term   cannot    set    aside    the    order 
1025        *of  the  judge  at  the  previous  term, 
and  reinstate  the  verdict. 

Idem,        473 

3.  If  the  party  objecting-  to  set  aside  the 
verdict  is  dissatisfied  with  the  order,  he 
should  except  to  it,  and  have  the  facts 
proved  on  the  trial,  or  the  evidence  spread 
upon  the  record  ;  and  thus  the  order  may 
be  reviewed.  Idem,        All 

15.  When  court  should  decree  conveyance 
of  land  claimed  to  have  been  sold  for  taxes 
to  be  null,  and  direct  a  reconveyance.  See 
Taxes  and  Taxation,  No.  2,  and 

Hale  V.  Penn^s  heirs ^  261 

16.  An  order  is  made  in  a  cause,  that  on 
motion  of  the  plaintiffs,  and  by  consent  of 
parties,  the  cause  came  on  to  be  heard  upon 
the  bill  and  exhibits,  and  answer  and  exhibits, 
on  consideration  whereof  the  court  takes 
time  to  consider.  In  fact  a  number  of  deeds 
and  two  records  had  been  placed  by  the  clerk 
among  the  papers,  by  direction  of  the  plain- 
tiffs' counsel,  but  had  not  been  endorsed  as 
filed ;  which  were  intended  to  rebut  the 
defense  set  up  in  the  answer.  Before  the 
case  was  decided,  the  plaintiffs'  counsel  dis- 
covering the  error  in  the  order,  moved  the 
court  to  set  it  aside,  that  the  cause  might  be 
brought  on  on  replication  to  the  answer  and 
the  evidence.  The  entry  is  not  an  order,  but 
a  mere  statement,  and  should  be  set  aside, 
and  the  cause  be  heard  upon  the  pleadings 
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as  they  were  intended  to  be,  and  all  the  evi- 
dence. 

Harrison^s  ex*or  <Sf  als.  v.  Price^s 
ex^or  &  als,^  553 

17.  When  a  defendant  in  an  action  at  law 
files  a  bill  to  make  his  defense  in  equity,  and 
asks  for  a  stay  of  proceedings  in  the  law 
court,  it  is  a  matter  in  the  discretion  of  the 
chancellor,  in  granting  the  injunction, 
whether  he  will  or  will  not  require  a  confes- 
sion of  judgment  in  the  action  at  law. 

Great  Falls  Man.    Co,    v.    Henry*s 

adtn'or^  575 

18.  In  such  a  case,  if  a  confession  of  judg- 
ment in  the  action  at  law  is  required,  the 
order  should  require  the  judgment  to  be  taken 
*'to  be  dealt  with  as  the  court  shall  direct." 

Idem,        S7S 

19.  Though  the  order  requiring  the  con- 
fession of  judgment  is  absolute,  yet  if  the 
court  dissolves  the  injunction  and  dismisses 
the  bill  on  the  ground  that  the  plaintiff's 
defense  to  the  action  is  legal,  and  the  court 
of  equity  has  no  jurisdiction,  the  decree 
should  direct  that  the  judgment  at  law  should 
be  set  aside,  and  the  case  reinstated  as  it  was 
when  the  injunction  was  granted.  And  if 
this  is  not  done,  the  Chancery  court  will,  on 
motion  afterwards  made,  direct  the  judgment 
to  be  set  aside.  Idem,        575 

20.  An  administrator  having  waived  his 
exceptions  to  a  commissioner's  report  under 
the  erroneous  impression  that  the  report 
would  be  sustained  and  the  case  finally  dis- 
posed of,  may  withdraw  his  waiver  and 
renew  his  exceptions. 

Hannah's  adm*r  v.  Boyd  &  wife  ^ 
als.,  692 

21.  A  decree  in  the  court  below  was  made 
when  there  was  no  replication  to  the  answer 
of  the  defendant ;  and  after  an  appeal  from 
the  decree  by  him  was  perfected,  the  court, 
on  the  motion  of  the  plaintiffs,  made  an 
order  permitting  them  to  file  a  replication 
nunc  pro  tunc.  If  it  was  a  proper  case  for 
such  an  order,  the  court  should  have  allowed 
the  defendant  time  to  take  testimony  to  meet 
the  new  phase  of  the  case  presented  by  the 
issue  thus  taken  on  the  answer. 

Dabney  v.  Preston's  adm^ors,  838 

22.  A  decree  is  reversed  for  want  of  parties. 
When  the  parties  are  made,  both  parties 
should  have  liberty,  if  they  desire  it,  to  amend 
and  modify  their  pleadings,  so  as  to  exhibit 
the  case  as  they  may  desire  respectively  to 
present  it.  Idem,        838 

PRACTICE— IN  CRIMINAI,  CASBS. 

See  Criminal  Jurisdiction  and  Proceed-- 
ings, 

PRINCIPAL  AND  AGENT. 

1.  An  authority  by  the  plaintiff  in  a  judg- 
ment in  December  1861,  to  receive  from  the 
debtor  the  principal  and  interest  of  the  judg- 
ment, and  remit  the  costs,  did  not  authorize 
the  agent  to  receive  the  payment  in  Confed- 
erate money  on  the  10th  of  February  1863. 

Ewart  V.  Saunders,  203 

2.  How  far  an  insurance  company  bound 


by  the  acts  of  its  agent.     See  Insurance,  No. 
2,  3,  4,  5,  and 

ContinH  Ins,  Co,  v.  Kasey,  268 

1026  *PRIORITY  OF  LIENS. 

1.  See  Liens,  No.  1,  2,  3,  4,  5,  and 
McClintic  v.  Wise^s  adm^rs  &  als,,      448 
2.  See  Mechanics*  Liens,  No.  1,  2,  3,  and 
Merch,  and  Mech,  Savings  Bank  v. 
Dashiell  &  als.,  616 

PROCESS. 

1.  A  sheriff  endorses  a  return  on  an  execu- 
tion in  his  hands  :  Levied  on  the  following 
property,  together  with  other  executions,  to 
wit :  one  negro  man,  George,  &c.,  naming  a 
number  of  negroes,  horses,  &c.  V  S  M.  He 
afterwards  endorses  on  the  execution  :  This 
execution  held  up,  and  property  not  sold,  by 
direction  of  F  M.  V  S  M,  S.  S.  C.  F  M  was 
the  creditor  entitled  to  the  money.  This  addi- 
tional return  is  not  even  prima  facie  evidence 
against  F  M  of  the  fact  it  states. 

Shannon  v.  McMullin,  211 

2.  Where  process  is  returnable  process,  if 
the  officer  make  return  of  the  performance  of 
acts  beyond  his  duty  under  the  process,  such 
return  will  be  invalid  as  to  such  parts,  and 
will  not  be  evidence  ;  though  the  addition  of 
such  parts  will  not  render  the  whole  return 
void,  but  it  will  be  good  to  the  extent  he  was 
authorized  to  make  return.  Idem,        211 

PUBLIC  RECORDS. 

1.  A  public  record  must  be  a  written  memo- 
rial, intended  to  serve  as  evidence  of  some- 
thing written,  said  or  done,  made  by  a  public 
officer  authorized  by  law  to  make  it ;  but  that 
authority  need  not  be  derived  from  express 
statutory  enactment. 

Coleman* s  case,  865 

2.  Whenever  a  written  record  of  the  trans- 
actions of  a  public  officer,  in  his  office,  is  a 
convenient  and  appropriate  mode  of  discharg- 
ing the  duties  of  his  office,  it  is  not  only  his 
right  but  his  duty  to  keep  that  written  memo- 
rial, whether  expressly  required  so  to  do  or 
not ;  and  when  kept  it  becomes  a  public  docu- 
ment, a  public  record,  belonging  to  the  office 
and  not  the  officer.  Idem,        865 

3.  The  warrant  book  of  the  sinking  fund, 
kept  by  the  second  auditor  in  his  office,  of  the 
transactions  of  the  commissioners  of  the  sink- 
ing fund  of  the  state,  is  a  public  record,  and 
is  of  itself  evidence  of  what  it  contains,  to 
be  considered  with  the  other  evidence  in  the 
case.  Idem,        865 

4.  The  act.  Code  of  1873,  ch.  42,  §  22,  in 
relation  to  the  public  debt,  has  not  been 
repealed.  Idem,        865 

PURCHASERS. 

1.  When  purchasers  of  trust  funds  will  be 
liable  for  the  fund  purchased.  See  Trusts 
d?*  Trustees,  No.  1,  2,  3,  and 

Cocke  &  al,  V.  Minor  &  als,,  246 

2.  When  purchasers  of  assets  of  estate  from 
the  executor,  will  and  will  not  be  held  liable 
for  the  assets  purchased.  See  Executor  and 
Administrators,  No.  6,  7,  8,  9,  10,  11,  12,  13. 

Jones*  ex*ors  v.  Clark  &  als,,  642 
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RAILROAD  COMPANIES. 
1.  See  Internal  Improvement  Companies y 
No.  1,  and 

Crawford  \,  The  Valley  R,  R,  Co,^        467 

RECORDS. 

In  an  action  of  assumpsit  there  is  a  special 
count  and  the  general  counts;  and  the  jury 
find  a  general  verdict  for  the  plaintiff,  on 
which  the  court  renders  a  judgment.  In 
another  controversy  between  the  same  par- 
ties, the  record  is  prima  facie  evidence  of  the 
facts  stated  in  the  special  count. 

Linke  &  Klepper  v.  Flemings  704 

ROBBERY. 

1.  The  prisoner  is  prosecuted  for  the  rob- 
bery of  a  pistol.  If  he  snatched  the  pistol 
from  the  hands  of  the  prosecutor  simply  to 
prevent  the  prosecutor  from  using  it  against 
his  assailants,  without  at  the  time  intending 
to  appropriate  it,  though  he  afterwards 
takes  it  away  and  sells  it,  this  is  not  rob- 
bery, though  he  and  others  went  together 
to  the  house  of  the  prosecutor  for  the  purpose 
of  committing  a  robbery. 

Jordan's  case^  943 

2.  But  in  such  case,  if  the  prisoner,  when 
he  snatched  the  pistol,  had  the  intention  to 
deprive  the  prosecutor  of  it,  though  he  may 
have  also  had  the  purpose  to  prevent  the  use 
of  it  by  the  prosecutor,  this  is  robbery. 

Idem^        943 

1027  '4.  To  constitute  robbery  it  is  not 
necessary  that  the  prisoner  should 
intend  to  appropriate  the  property  to  his  own 
use.  If  he  intended  to  deprive  the  prosecutor 
of  his  property,  that  is  sufficient. 

Idem^        943 
SCALING  DEBTS. 

1.  See  Confederate  Contracts ^   No.   1,  and 
Merew ether  v.  Dowdy ^  232 

2.  See  Vendor  and  Purchaser^  No.  3,  and 
Walsh  V.  Hale,  314 

3.  See  Specific  Performance,  No.  4,  and 
Kemper  v.  Ewing  &  als,,  427* 

4.  A  personal  representative  having,  dur- 
ing the  war,  received  Confederate  money  and 
used  it  in  his  own  business,  in  the  settlement 
of  his  administration  account  after  the  war, 
the  money  so  received  will  be  charged  to  him 
as  of  the  scaled  value  in  gold  at  the  date  of 
its  receipt,  and  not  at  the  end  of  the  year. 

Moses  <Sf  al,  v.  Hart's  ex*or,  795 

SEPARATE  ESTATE. 

1.  See  Husband  and  Wife,  No.  1,  2,  3,  4,  5, 
and 

McChesney  &  al,  v.  Brown's  heirs,      393 

2.  See  Husband  and  Wife,  No.  6,  7,  8,  9,  10, 
11,  and 

Burnett  &  wife  v.  Hawpe's  ex' or,       481 

SLANDER. 

1.  In  an  action  of  slander,  a  plea  that  since 
the  commencement  of  the  action  the  plaintiff 
has  been  adjudicated  a  bankrupt,  is  not  a  good 
plea. 

Dillard  v.  Collins,  343 


2.  In  every  instance  of  slander,  whether 
verbal  or  written,  malice  is  an  essential 
ingredient,  and  must  be  averred.  But  when 
averred,  and  the  language,  verbal  or  written, 
is  proved,  the  law  will  infer  malice,  until  the 
proof,  in  the  event  of  denial,  be  overthrown, 
or  the  language  satisfactorily  explained. 

Idem^         343 

3.  Confidential  or  privileged  communica- 
tions are  an  exception  to  this  rule ;  and  in 
such  a  case  the  burden  is  on  the  plaintiff  to 
prove  malice.  Idem,        343 

4.  Confidential  or  privileged  communica- 
tion are  of  four  classes  :  1st.  Where  the  author 
or  publisher  of  the  alleged  slander  acted  in 
the  bona  fide  discharge  of  a  public  or  private 
duty,  legal  or  moral,  or  in  the  prosecution  of 
his  own  rights  or  interest.  2d.  Anything 
said  or  written  by  a  master  in  giving  the 
character  of  a  servant  who  has  been  in  his 
employment.  3d.  Words  used  in  the  course 
of  a  legal  or  judicial  proceeding,  however 
hard  they  may  bear  upon  the  party  of  whom 
they  are  used.  4th.  Publications  made  in 
the  ordinary  mode  of  parliamentary  proceed- 
ings. Idem,        343 

5.  These  excepted  instances  so  far  change 
the  ordinary  rule  with  respect  to  slanderous 
or  libelous  matter,  as  to  remove  the  regular 
and  usual  presumption  of  malice,  and  to  make 
it  incumbent  on  the  party  complaining-  to 
show  malice,  either  by  the  construction  of 
the  spoken  or  written  matter,  or  by  facts  and 
circumstances  connected  with  that  matter, 
or  in  the  situation  of  the  parties,  adequate  to 
authorize  the  conclusion.  Idem,        343 

6.  R,  G  and  J  rented  land  of  D.  They  were 
strangers  in  the  neighborhood.  C  lived  on 
his  farm  in  the  same  neighborhood.  On  sev- 
eral occasions  D  told  R,  G  and  J,  that  C  and 
all  his  sons  were  horse-thieves,  and  made 
their  living  by  that  means;  and  that  they 
frequently  harbored  that  kind  of  men.  There 
is  nothing  in  the  relation  of  landlord  and 
tenants  between  D  and  R,  G  and  J,  which 
raises  the  presumption  in  favor  of  D,  that 
the  words  were  spoken  without  malice,  or 
brings  them  within  the  class  of  privileged 
communications.  Idem,        343 

7.  On  the  trial  of  an  action  of  slander  by 
C  against  D,  the  slanderous  words  having 
been  proved,  D  will  not  be  allowed  to  prove 
by  his  own  testimony  what  were  his  feelings 
and  motives  in  making  the  charge,  whether 
with  any  ill  will  against  C,  or  only  for  the 
protection  of  his  own  interests. 

Idem,        343 

8.  In  an  action  for  slander,  the  defendant 
cannot  enquire  into  the  social  intercourse  of 
the  plaintiff  with  his  neighbors.  And  where 
the  slander  charged  is  for  horse-stealing,  the 
defendant  cannot  introduce  evidence  of  ru- 
mors as  to  the  plaintiff  or  his  sons  having 
stolen  a  hog.  Idem,        343 

9.  In  an  action  for  slander  at  common  law' 

the  words  charged  are,  "D  killed  my 

1028    beef."    There  being  no  colloquium,  *the 

words  not  necessarily  importing  a  fel- 
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ony,  they  cannot  be  extended  in  their  mean- 
ing* by  the  innuendo. 

Hansbrough  &  wife  v.  Stinnett^  495 

10.  In  such  case  the  words  themselves  not 
being  actionable  at  common  law,  unless  the 
averment  of  extrinsic  facts  and  the  colloquium 
concerning  them  show  that  the  defendant  in 
speaking"  the  words  laid,  imputed  the  crime 
of  felony,  they  are  not  actionable. 

Idem^        495 

11.  When  the  words  laid  in  the  declaration 
have  been  proved — and  not  before — proof  of 
the  speaking  of  like  words  as  those  laid,  either 
before  or  after  they  were  spoken ,  is  admissi- 
ble to  affect  the  measure  of  damages. 

Ideniy        495 

SPECIFIC  PERFORMANCE. 

1.  In  June  1860  6  sells  to  H  a  large  tract  of 
land,  supposed  to  contain  2,500  or  3,000  acres, 
and  puts  him  in  possession.  In  December 
1860  he  executes  a  deed,  reserving  a  lien, 
conveying  2,030  acres  to  H,  of  which  H  has 
no  knowledge.  H  dies  in  1861,  and  his  heirs 
remain  in  possession  of  the  land.  In  July 
1868  G  files  a  bill  against  the  administrator 
and  heirs  of  H,  to  subject  the  land  for  the 
payment  of  the  purchase  money.  The  heirs 
file  a  cross-bill  to  rescind  the  contract.  And 
it  appears  that  when  the  deed  was  made,  and 
the  suit  brought,  G  did  not  have  a  good  title 
to  a  large  part  of  the  land.  The  land  had 
greatly  depreciated  in  value  under  the  effect 
of  the  public  events  which  had  occurred  since 
the  purchase — Hbi«d  : 

Though  G  may  be  able  to  make  a  g'ood 
title  at  the  time  of  the  decree,  the  court 
will  not  enforce  specific  performance  of 
the  contract,  but  will  rescind  it. 

Hendricks  &  als,  v.  Gillespie^  181 

2.  In  this  case  there  were  numerous  judg- 
ments against  a  previous  owner  of  the  land, 
docketed  before  he  conveyed  it  in  1859 ;  and 
it  did  not  appear  that  they  had  been  released 
or  satisfied.  Though  it  may  be  improbable 
that  the  lien  of  these  judgments  may  be 
enforced  against  the  land,  the  purchaser 
will  not  be  compelled  to  take  the  title. 

Idem,       181 

3.  Upon  a  bill  filed  by  T  ag-ainst  H,  to 
rescind  a  contract  for  the  exchange  of  land,  it 
appears  that  H  had  been  in  possession  of  his 
land  for  twelve  years,  and  had  paid  all  the 
purchase  money  ;  but  D,  from  whom  he  pur- 
chased, had  died,  and  he  had  brought  suit 
against  D's  widow  and  heirs  to  have  the  title 
made  to  T — Hbi«d  : 

1.  Under  the  circumstances  of  this  case 
H  should  be  allowed  a  further  reasonable 
time  to  get  in  the  title ;  and  it  was  error 
to  decree  a  rescission  of  the  contract. 

Stimson  v.  Thorn  ^  278 

2.  It  was  error  to  rescind  the  contract 
without  having  the  widow  and  heirs  of  D 
before  the  court.  Idem^        278 

3.  If  D  died  seized  of  other  real  estate 
on  which  he  in  his  lifetime  and  his  widow 
since  his  death  lived,  her  dower  should  be 


assigned  to  her  out  of  that  land  in  exoner- 
ation of  the  land  sold  by  D  to  H. 

Idem,        278 

4.  If  the  land  contracted  to  be  exchanged 
by  H  with  T  be  in  fact  encumbered  by  the 
right,  title  or  estate  of  dower  of  the  widow 
of  D,  and  that  be  the  only  defect  in  the 
title  of  H  to  said  land,  such  defect  is  not 
sufficient  to  prevent  the  specific  perform- 
ance of  the  said  contract ;  but  the  same 
may  be  executed,  with  an  allowance  of 
compensation  for  such  defect,  on  the  terms 
prescribed  in  the  Code,  ch.  106,  §  12,  p.  855. 

Idem,        278 

4.  W,  and  his  sisters  E,  R  and  M,  were  the 
joint  owners  of  a  tract  of  land.  In  1863,  E 
and  R,  without  authority  from  W  and  M, 
but  believing  that  they  would  concur,  sold 
the  whole  tract  to  K  for  $30,000  cash.  On 
the  1st  of  April,  1863,  a  contract  was  pre- 
pared, to  be  signed  by  the  four  owners.  E 
and  R  and  K  then  signed  it,  and  on  that  day 
and  the  next  K  paid  E  and  R  $25,509.33. 
Before  the  writing  was  signed,  E  wrote  to 
W,  stating  what  they  proposed  to  do,  and  W 
replied  that  he  would  sell  his  interest  to  K 
for  $7,500 ;  K  to  give  his  bonds  for  one-half 
on  demand,  and  the  balance  in  one  and  two 
years,  all  secured  by  a  lien  on  the  land. 
This  letter  was  shown  to  K,  who  proposed  to 
pay  $1,000  cash,  and  give  his  bonds  for  the 
balance  of  the  purchase  money.  R  agreed 
to  this,  and  K  paid  her  the  $1,000,  and  exe- 
cuted his  bonds  to  W,  which  he  delivered  to 
R,  and  R  handed  the  $1,000  to  the  wife  of  W, 
and'K  was  then  put  in  possession  of  the  land 

by  E  and  R,  and  continued  to  hold  it. 
1029    In   *June   W  returned  home  on   sick 

leave,  and  after  a  brief  interview  with 
K,  W  signed  the  contract.  At  this  time  W 
says  he  had  not  seen  the  bonds,  and  did  not 
know  that  K  had  paid  the  $1,000.  M  did  not 
sign  the  contract,  and  refused  to  concur  in 
the  sale,  though  K  says  he  did  not  know  it 
until  she  filed  her  answer  in  his  suit.  In 
1868  K  filed  his  bill  against  W,  E,  R  and  M, 
to  enforce  the  contract. — Hbld  : 

1.  The  arrangement  between  R  and  K, 
as  to  the  interest  of  W,  not  having  been 
authorized  by  him,  he  was  not  bound  by  it. 

Kemper  Y,  Ewing  dfals,,  427 

2.  But  W  having  after  his  interview  with 
K  signed  the  contract,  K  had  a  right  to 
suppose  that  W  knew  what  he  had  done, 
and  it  was  W's  negligence  if  he  did  not 
know,  and  he  is  therefore  bound  to  carry 
out  the  contract.  /dem,        427 

3.  M  not  having  signed  the  contract,  or 
ever  agreed  to  the  sale,  she  is  not  bound. 

Idem,       427 

4.  E  and  R  are  bound,  and  it  is  the  priv- 
ilege of  K  to  take  the  three-fourths  of  the 
land,  or  to  give  it  up  and  receive  back  the 
purchase  money  he  has  paid. 

Idem,        427 

5.  K  electing  to  take  the  land,  he  must 
pay  to  W  the  scaled  value  of  the  bonds  at 
the  date  of  the  contract,  with  interest  from 
that  date.  Idem,        427 
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6.  M  is  entitled  to  rent  on  her  one-fourth, 
only  from  the  filing  of  the  bill,  with  inter- 
est. IdetHy        427 

7.  E  and  R  having  received  the  money 
for  M's  part  of  the  land,  expecting  she 
would  concur  in  the  sale,  and  K  not  having 
relinquished  his  claim  to  enforce  the  con- 
tract against  M,  E  and  R  could  not  pay  it 
to  M,  who  refused  to  concur  in  the  sale, 
nor  return  it  to  K,  who  had  not  relinquished 
his  right  as  against  her;  and  the  money 
not  having  been  used  by  E  and  R,  but 
invested  in  Confederate  bonds,  they  will 
not  be  required  to  pay  it  to  K. 

IdetHy        427 
STAKE-HOLDER. 

1.  When  a  party  holding  Confederate 
money,  which  should  be  paid  to  one  or  other 
of  two  parties,  each  of  whom  claims  that  it 
should  go  to  the  other,  will  not  be  responsi- 
ble for  the  loss.  See  Specific  Per/orfnance, 
No.  4,  and 

Kemper  v.  Ewing  &  mis,,  427 

STATUTES. 

1.  The  act  of  March  22,  1873,  Code  of  1873, 
ch.  57,  §  36,  p.  544,  in  reference  to  the  defense 
of  usury  by  corporations,  construed  in 

Town  of  Danville  v.  Pace^  1 

2.  The  act.  Code  of  1873,  ch.  172,  §  21,  22, 
in  relation  to  parties  testifying,  construed  in 

Statham  <5f  als.  v.  Ferguson* s  adm^or 
&  als,y  28 

3.  The  act  of  1871-*2,  ch.  385,  §  57,  p.  484, 
in  relation  to  exemption  from  taxes,  con- 
strued in 

Humphreys  6f  al,  v.  City  of  Norfolk y    97 

4.  The  act.  Code  of  1860,  ch.  80,  in  relation 
to  charitable  bequests.  Icon strued  in 

Kinnaird  (2f  als,  v,  Miller's  ex* or  & 
als„  107 

5.  The  act.  Code  of  1873,  ch.  175,  §  5  and  6, 
p.  1135,  in  relation  to  judgments  by  default, 
construed  in 

Goolsby  &c,  V.  St.Johny  146 

6.  The  act.  Code  of  1873,  ch.  172,  §21,  22, 
in  relation  to  the  testimony  of  parties  con- 
strued in 

D,    Martz^s    ex*or    v.    Z>.    Martz*s 
heirs y  361 

7.  The  act  of  March  5th,  1863,  in  relation 
to  the  investment  of  funds  by  fiduciaries, 
construed  in 

Crickard*s  ex*or  v.   Crickard^s  leg* 
ateeSy  410 

8.  The  act,  Code  of  1873,  ch.  143,  §  4,  5,  in 
relation  to  notice  by  sureties  to  creditor,  to 
sue,  construed  in 

Harrison's  ex*or  &  als,  v.  Price*s 
ex* or  &  als.y  553 

9.  The  act  of  April  1839,  ch.  12,  §  11,  in 
relation  to  devises  to  schools,  &c.,  and  the 
act.  Code  of  1849,  ch.  80,  on  the  same  subject, 
construed  in 

Roy* 5  ex*ors  v.  Rowzie  &  als,y  599 


10.  The  act  of  July  11th,  1870,  Code  of  1873, 
ch.  115,  §  3,  4,  in  relation  to  mechanics'  liens, 
construed  in 

Merch,  and  Mech,  Savings  Bank  v. 
Dashiell  &  als.y  616 

11.  The  33d  section  of  the  bankrupt  act  of 
congress,  of  1867,  construed  in 

Jones*  ex*ors  v.  Clark  &  als.y  642 

1030        *12.  The   act  of  April  2,  1873,  Sess. 

Acts.   1872-»73,  ch.  373,  §  6,  p.  372,  in 

relation  to  county  treasurers,  construed  in 

Smith  &  als,  v.  Commonwealthy  780 

13.  The  act,  Code  of  1860,  ch.  122,  §  13,  con- 
strued in 

Wood  &  wife  v.  Sampson*s  ex*or  & 

als,y  845. 

14.  The  act,  Code  of  1873,  ch.  42,  §  22,  in 
relation  to  the  public  debt»  is  not  repealed. 

Coleman* s  casey  865 

15.  The  Constitution,  art.  4,  §  5,  in  relation 
to  the  power  of  pardon  by  the  governor,  con- 
strued in 

Blair's  casey  850 

16.  The  act,  ch.  240,  §  104,  Sess.  Acts  of 
1874,  imposing  a  license  tax  on  merchants, 
is  constitutional. 

Moore  &  Goodsons*  casey  951 

17.  The  Constitution,  art.  10,  §  1  and  4,  in 
relation  to  the  taxing  power,  construed  in 

Idem,        951 

18.  The  act.  Code  of  1873,  ch.  188,  §  14  and 
24,  in  relation  to  false  pretences,  construed  in 

DulPs  casey  965 

19.  The  act  of  April  2,  1873,  to  define  the 
jurisdiction  of  the  County  and  Circuit  courts, 
construed  in 

Tremaine*s  casey  987 

SURETIES. 

1.  It  is  settled  law  that  a  surety  is  entitled 
to  be  relieved  from  his  liability  to  pay  the 
debt  of  his  principal,  either  in  toto  or  pro  tanto^ 
as  the  case  may  be,  if  the  creditor,  without 
the  consent  of  the  surety,  make  a  new  con- 
tract with  the  principal,  founded  on  valuable 
consideration,  to  postpone  the  day  of  pay- 
ment of  the  debt  for  a  certain  period,  however 
short,  beyond  the  day  on  which  it  was  to  be 
paid  by  the  terms  of  the  contract  on  which 
the  surety  is  liable  ;  or  if  the  creditor,  with- 
out the  consent  of  the  surety,  release  any 
lien  which  he  may  have  on  any  property  of 
the  principal  for  the  security  of  the  debt.  In 
the  first  case,  the  relief  of  the  surety  is  in  toto^ 
without  regard  to  the  extent  of  the  damage 
actually  sustained  by  the  surety  by  reason 
of  such  new  contract,  or  whether  such  dam- 
age was  sustained  or  not ;  and  in  the  latter 
case,  being  in  toto  ot  pro  tantOy  according  as 
the  value  of  the  property  released  was  as 
much  as,  or  lesslthan,  the  amount  of  the  debt. 

Shannon  v.  McMulliny  211 

2.  For  the  liabilities  and  duties  of  a  surety, 
and  the  right  of  the  creditor  to  enforce  his 
debt  against  both  principal  and  surety,  or 
either,  see  opinion  of  Moncurey  P, 

Tdemy        21 1 


668 


25  GRATT. 


Virginia  Reports,  Annotated. 


INDEX 


3.  Where  one  surety  in  a  bond  gives  notice 
to  the  obligee  to  sue  the  obligor,  the  statute 
does  not  peremptorily  require  the  obligee, 
after  obtaining  judgment,  to  sue  out  execu- 
tion upon  it ;  it  only  requires  him  to  use  due 
diligence  in  prosecuting  suit  **to  judgment, 
and  by  execution." 

Harrison's  ex'or  <Sf  als,  v.  Price's 
ex' or  &  als.f  553 

4.  In  such  case,  where  the  creditor  has  not 
been  guilty  of  laches,  but  the  clerk  has 
refused  to  issue  the  execution,  on  the  ground 
that  the  stay  law  forbade  it,  and  the  court 
has  sustained  him  in  it,  whether  the  judgment 
of  the  court  was  right  or  wrong  in  enforcing 
the  stay  law,  negligence  cannot  be  imputed 
to  the  creditor.  Idem,        553 

5.  Upon  such  notice  to  the  creditor  by  a 
surety,  the  creditor  is  not  required  to  pursue 
the  estate  of  the  principal  in  equity  to  im- 
peach an  alleged  fraudulent  conveyance,  or  to 
subject  an  equity  of  the  principal  to  the  pay- 
ment of  his  debt,  or  to  Exhaust  his  remedies 
against  the  principal  before  he  can  have  sat- 
isfaction out  of  the  estate  of  the  surety. 

Idem,        553 

6.  The  statute  which  authorizes  a  surety  to 
give  notice  to  the  obligee  to  sue,  gives  the 
surety  a  more  summary  remedy  than  he  had 
before  by  bill  in  equity,  but  does  not  change 
the  relation  or  the  contract  between  creditor 
and  surety.  It  only  holds  the  creditor  respon- 
sible, if  by  reason  of  his  laches  or  negligence, 
the  equity  of  the  surety  against  the  princi- 
pal is  infringed.  Idem,        553 

7.  In  February  1871,  the  County  court 
appoints  a  collector  of  taxes  of  1870,  and 
takes  bond  with  sureties  from  him — Held  : 

1.  In  that  case  the  County  court  was 
authorized,  to  make  the  appointment  and 
take  the  bond  ;  and  it  is  a  valid  bond,  and 
binds  the  sureties. 

Chapman  &  als.  v.  Commonwealth^    721 

2.  The  County  court  having  made  the 
appointment,  and  S  and  his  sureties  hav- 
ing executed  the  bond,  they  are  estopped 
from  denying  that  it  is  valid  and  binding 

.  upon  them.  Idem,        721 

8.  S  collects  a  part  of  the  taxes  of  1870,  and 

pays  it  to  the  auditor  before  he  exe- 
1031  cuted  *hi8  bond,  and  directs  it  to  be  ap- 
plied to  his  indebtedness  for  taxes  of 
1869,  which  is  done  by  the  auditor,  he  not 
knowing  that  the  money  was  derived  from 
that  source.  All  the  rest  of  the  taxes  of  1870 
are  properly  accounted  for ;  but  there  is  a 
deficit  in  the  account  of  S  to  the  amount  so 
collected  and  paid.  The  sureties  are  liable 
for  the  deficit.  Idem,        721 

9.  How  payments  by  a  collector  or  other 
receiver  of  public  money  are  to  be  applied. 
See  Payments,  No.  2,  and  Idem,        721 

10.  In  July  1871  H  became  the  surety  of  B 
as  collector  of  township  B.  At  that  time  the 
taxes  for  that  year,  by  law,  went  into  the 
hands  of  the  collector  on  the  1st  of  September, 
and  were  to  be  accounted  for  to  the  county 
treasurer  on  the  1st  of  December.  After  the 
execution  of  the  bond  by  H,  there  were  sev- 


eral extensions,  by  joint  resolutions  and  by 
statutes  of  the  general  assembly,  of  the  time 
in  which  collectors  should  make  their  settle- 
ments with  the  county  treasurers. — Held  : 

1.  That  though  it  is  true  that  the  law  at 
the  date  of  the  contract  enters  into  and 
forms  part  of  the  contract,  yet  laws  which 
are  merely  directory  to  officers  of  the  gov- 
ernment form  no  part  ofjthe  contract ;  and 
the  extension  of  the  time,  as  aforesaid,  does 
not  release  the  surety  H. 

Commonwealth  by,  &c,  v.  Hoimes,     771 

2.  Where  new  duties  are  imposed  upon  a 
public  officer  by  statute  after  the  execution 
of  his  official  bond  by  his  surety,  the  bond 
should  be  held  good  against  the  surety  to 
the  extent  of  the  duties  lawfully  covered  by 
it,  though  it  may  not  be  good  as  to  the  new 
duties  imposed  since  its  execution. 

Idem,        771 

11.  The  surety  of  a  public  collector  or 
treasurer  is  not  discharged  from  his  liability 
for  his  principal  on  his  official  bond  by  an 
act  of  assembly  passed  subsequent  to  the  exe- 
cution of  the  bond,  without  the  surety's 
assent,  extending  the  time  within  which,  by 
the  law  in  force  at  the  date  of  the  bond,  the 
officer  was  required  to  settle  his  accounts  and 
make  payment  of  the  public  money  in  his 
hands. 

Smith  &  als.  v.  CommHh,  780 

12.  The  regulations  prescribed  by  law  for 
the  settlement  of  such  accounts  at  stated 
periods,  being  intended  for  the  benefit  of  the 
government,  to  secure  punctuality  and 
promptness  in  its  officers,  are  directory 
merely,  and  do  not  enter  into  and  form  part 
of  the  surety's  contract,  so  as  to  prevent  the 
legislature  from  altering  the  time  of  settling 
at  pleasure,  without  the  surety's  assent ;  and 
therefore,  from  the  nature  of  the  officer's 
obligations  and  duties,  and  of  the  conditions 
of  his  bond»  such  extension  does  not  operate 
as  a  discharge  of  the  surety. 

Idem,        780 

TAXES  AND  TAXATION. 

1.  See  Norfolk,  No.  1,  and 
Humphreys  &  aL  v.  City  of  Norfolk,    97 

2.  P^s  heirs,  living  in  Louisiana,  owned 
two  tracts  of  land  in  the  county  of  Carroll, 
adjoining  each  other,  one  of  one  hundred  and 
thirty  and  the  other  of  one  hundred  and 
thirty-eight  acres,  on  which  they  had  tenants, 
who  paid  the  taxes  up  to  1858.  In  1860  the 
one  hundred  and  thirty  acre  tract  was  sold 
for  delinquent  taxes  of  1858  and  1859,  and 
was  purchased  by  H  ;  for  which  he  paid  the 
said  taxes,  $3.93,  and  all  other  charges, 
amounting  in  ajll  to  $4.37.  Within  three 
years,  and  before  a  deed  was  made  to  H,  P's 
heirs  paid  to  the  clerk  of  the  County  court 
the  said  sum  with  ten  per  cent,  per  annum 
interest  and  charges,  all  amounting  to  $7.72 ; 
H  not  then  being  in  the  county,  and  they 
not  knowing  that  H  had  paid  taxes  on  the 
land.  H  refused  to  receive  the  money,  on 
the  ground  that  he  had  paid  taxes  on  the  land 
since  his  purchase  ;  and  he  had  the  tract  of 
one  hundred  and  thirty-eight  acres  surveyed, 
and  obtained  a  deed  for  it  from  the  clerk  of 
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the  County  court.     Upon  a  bill  filed  by  P's 
heirs  to  set  aside  the  deed — Hbi<d  : 

1.  P*8  heirs  had  the  right  to  redeem  the 
land  at  the  time  they  paid  the  money  to 
the  clerk,  by  paying  the  amount  for  which 
the  same  was  sold,  and  such  additional 
taxes  thereon  as  may  have  been  paid 
thereon  by  H,  with  ten  per  cent,  interest 
thereon  from  the  time  the  same  was  paid 
by  H. 

Hale  y.  Penn*s  heirs ^  261 

2.  H  having  been  out  of  the  county  at 
the  time,  they  properly  paid  the  money  to 
the  clerk  of  the  County  court. 

Idem^        261 

3.  The  tract  of  one  hundred  and  thirty- 

eight  acres  not  having  been  sold  for 

1032        taxes,  H  did  not  buy  it,  and  the  Meed 

from  the  clerk  to  him  is  null  and  of 

no  effect.  Idem^        TJiA 

4.  The  taxes  which  H  paid  upon  the  tract 
of  one  hundred  and  thirty-eight  acres  was 
not  upon  the  one  hundred  and  thirty  acre 
ti act,  and  P*s  heirs  were  not  required  to 
pay  them  with  ten  per  cent,  interest,  in 
order  to  redeem  the  tract  sold.  Therefore, 
what  they  paid  the  clerk  was  a  redemption 
of  their  land.  Idem^        261 

5.  The  court  should  not  only  have  decreed 
the  deed  to  H  to  be  null  and  void,  but 
should  have  directed  him  or  a  commissioner 
to  reconvey  the  title  to  the  one  hundred 
and  thirty-eight  acre  tract  to  P*s  heirs ; 
and  should  have  directed  the  clerk  to  pay 
to  H  the  money  received  from  P's  heirs. 

Idem  J        TJiA 

6.  P*s  heirs  are  not  liable  for  the  pay- 
ments made  by  H  for  the  survey  and  report, 
or  for  the  making,  stamping  and  record- 
ing the  deed  made  to  him  by  the  clerk. 
But  they  should  pay  the  taxes  on  the  one 
hundred  and  thirty-eight  acre  tract  since 
1860,  paid  by  H,  with  ^\tl  per  cent,  interest. 

Identy        261 

3.  In  April  1870  S  was  appointed  sheriff  of 
C,  and  gave  bond  and  qualified  ;  and  he  was 
to  continue  in  office  until  his  successor  was 
elected  and  qualified.  In  November  1870  J 
was  elected  sheriff  for  the  next  year,  but 
failed  to  give  the  bond.  On  the  13th  of  Feb- 
ruary 1871  the  County  court  of  C  appointed 
S  collector  of  taxes,  &c. ,  of  1870,  and  he  gave 
bond  with  sureties  and  qualified — Hki<d  : 

1.  The  County  court  was  authorized  to 
make  the  appointment  and  take  the  bond  ; 
and  it  is  a  valid  bond,  and  binds  the  sure- 
ties. 

Chapman  &  als,  v.  Commonwealth,     721 

2.  The  County  court  having  made  the 
appointment,  and  S  and  his  sureties  hav- 
ing executed  the  bond,  they  are  estopped 
from  denying  that  it  is  valid  and  binding 
upon  them.  Idem,        721 

4.  S  collects  a  part  of  the  taxes  of  1870, 
and  pays  it  to  the  auditor  prior  to  the  13th 
of  February  1871,  directing  it  to  be  applied 
to  his  indebtedness  for  taxes  of  1869,  which 
is  done  by  the  auditor,  he  not  knowing  that 
the  money  was  derived  from  that   source. 


All  the  rest  of  the  taxes  of  1870  are  properly 
accounted  for ;  but  there  is  a  deficit  in  the 
account  of  S  to  the  amount  so  collected  and 
paid.     The  sureties  are  liable  for  the  deficit. 

Idem,        721 

5.  In  July  1871  H  became  the  surety  of  B 
as  collector  of  township  B.  At  that  time  the 
taxes  for  that  year,  by  law,  went  into  the 
hands  of  the  collector  on  the  1st  of  Septem- 
ber, and  were  to  be  accounted  for  to  the 
county  treasurer  on  the  1st  of  December. 
After  the  execution. of  the  bond  by  H,  there 
were  several  extensions,  by  joint  resolutions 
and  statutes  of  the  general  assembly,  of  the 
time  in  which  collectors  should  make  their 
settlements  with  the  county  treasurer — 
HKI.D: 

1.  That  though  it  is  true  that  the  law  at 
the  date  of  the  contract  enters  into  and 
forms  part  of  the  contract,  yet  laws  which 
are  merely  directory  to  officers  of  the  gov- 
ernment form  no  part  of  the  contract ;  and 
the  extension  of  the  time,  as  aforesaid,  does 
not  release  the  surety  H. 

Commonwealth,  by  &c,  v.  Holmes,      771 

2.  Where  new  duties  are  imposed  upon  a 
public  officer  by  statute  after  the  execution 
of  his  official  bond  by  his  surety,  the  bond 
should  be  held  good  against  the  surety  to 
the  extent  of  the  duties  lawfully  covered 
by  it ;  though  it  may  not  be  good  as  to  the 
new  duties  imposed  since  its  execution. 

Idem,        771 

6.  The  same  principles  held  as  to  the  sure- 
ties of  a  treasurer  of  the  county.  See  Sure- 
ties, No.  11,  12,  and 

Smith  (2f  als.  v.  Commonwealth,  780 

7.  How  prior  to  the  act  of  April  2,  1873, 
Sess.  Acts  1872-73,  ch.  373,  §  6,  p.  372,  the 
treasurer  was  to  settle  his  accounts.  See 
Collectors  &  Treasurers  of  Taxes,  &c,.  No. 
3,  4,  and  Idem,        780 

8.  The  act,  ch.  240,  §  104,  Sess.  Acts  of 
1874,  which  imposes  a  license  ta^  on  mer- 
chants is  constitutional. 

Moore  &  Goodson*s  case,  951 

TENDER. 

1.  When  tender  of  notes  of  a  bank  in  pay- 
ment of  a  debt  is  not  a  good  defense.  See 
Banks,  No.  1,  2,  and 

Bank  of  the  Valley^  for,  &c,,  v.  Mar- 
shall,  378 

1033      *THEOLOGICAL  SEMINARIES. 

1.  See  Charitable  Bequests,  No.  2,  3,  4,  5, 
and 

Roy^s  ex^ors  v.  Rowzie  &  als,,  599 

TROVER. 

1.  Trover  may  be  sustained  against  a  per- 
sonal representative  as  such,  though  the 
goods  never  came  into  his  hands. 

Ferrill  v.  Brewsis^  adm^or,  765 

TRUSTS  AND  TRUSTEES. 

1.  The  conversion  into  money  by  a  trustee, 
of  well  secured  bonds  belonging  to  a    trust 
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fund,  by  a  sale  thereof,  at  a  large  sacrifice,  to 
a  purchaser  with  full  notice  of  the  trust, 
constitutes  such  an  improper  dealing-  with 
and  devastavit  of  the  trust  subject  as  will 
render  both  trustee  and  purchaser  ^rf  ma /ariV 
responsible  therefor.  And  it  will  be  for  them 
to  show  that  the  necessities  of  the  trust 
required  the  sacrifice. 

Cocke  <Sf  al,  v.  Minor  <Sf  als.y  246 

2.  In  such  a  case  it  is  not  sufficient,  for  the 
purchaser  to  say  in  his  answer,  though  it  is 
not  replied  to,  that  the  trustee  informed  him 
that  he  needed  the  money  to  meet  debts  con- 
tracted for  his  cestuis  que  trusty  and  from  all 
the  information  he  had  he  was  led  to  the 
belief  that  the  trustee  wanted  the  funds  for 
proper  purposes.  I  demy        2A6 

3.  In  such  a  case,  it  is  not  sufQcient,  though 
there  is  no  replication  to  the  answer,  for  the 
trustee  to  say  the  necessities  of  the  cestuis 
que  trust  required  the  sale  of  the  trust  fund, 
and  that  he  had  properly  applied  the  pro- 
ceeds thereof  to  their  uses,  without  showing 
how  they  were  applied,  and  without  showing 
or  alleging  that  he  had  ever  kept  or  settled 
an  account  of  his  transactions  as  trustee. 

I  dent  y        246 

4.  See  Practice — in  Chancery ^  No.  7,  and 

Identy        246 

5.  Though  a  testator  appoints  his  executor 
a  trustee  for  legatees,  a  court  of  equity  may, 
for  good  cause,  appoint  another  trustee  for 
the  management  of  the  fund. 

Crickard^s  ex^or  v.  Crickard^s  lega- 
tees, 410 

6.  See  Husband  and  Wife,  No.  11,  and 
Burnett  <Sf  wife  v.  Hawpe^s  ex''ory        481 

UNITED  STATES  CURRENCY. 

1.  There  are  two  kinds  of  United  States 
currency,  both  of  which  may  properly  be 
called  national  currency  of  the  United  States. 
Of  these,  one  consists  of  treasury  notes,  and 
the  other  of  national  bank  notes. 

Dull's  case,  965 

UNL,AWFUL  DETAINER. 

1.  T  having,  under  the  act  of  April  1st, 
1873,  obtained  an  assignment  of  certain  oys- 
ter beds,  for  the  planting  and  sowing  of 
oysters  for  one  year,  and  having  paid  the 
tax  and  had  the  beds  staked  off  as  required, 
before  the  1st  of  May  1874,  has  such  an  exclu- 
sive interest  in  them  that  he  may  maintain 
an  action  of  unlawful  detainer  against  a 
party  who  enters  upon  said  beds  and  holds 
them  against  him. 

Power  &  Kellog  v.  Tazewells,  786 

USURY. 

1.  The  act  of  March  22,  1873,  Code  of  1873, 
ch.  57,  $5  36,  p.  544,  in  reference  to  the  defense 
of  usury  by  corporations,  is  retroactive  in  its 
operation,  and  applies  to  contracts  made  by 
a  corporation  before  the  passage  of  the  act ; 
and  this  though  suit  has  been  brought  upon 
such  contract  before  its  passage.  And  the 
act  is  not  in  violation  of  the  constitution  of 
the  United  States,  or  of  that  of  Virginia. 

Town  of  Danville  v.  Pace,  1 


2.  In  August  1867,  B  went  to  the  city  of 
Baltimore  with  a  negotiable  note  for  S3,500, 
blank  as  to  date  and  place  of  payment,  but 
signed  by  himself  and  endorsed  by  five  per- 
sons, he  and  they  living  in  Virginia.  This 
note  he  sold  to  M,  of  Baltimore,  at  a  dis- 
count of  one  and  one-fourth  per  cent,  per 
month  ;  the  proper  date  was  inserted  and  the 
place  of  payment  fixed  at  the  Nat'l  Exch'ge 
Bank  of  Baltimore.  This  note  was  renewed 
by  the  same  parties,  and  in  April  1868  B 
made  a  payment  on  it  of  $550,  and  another 
note  to  meet  the  balance  was  made  by  the 
same  parties,  payable  at  the  same  bank,  and 
M  agreed  to  take  the  note  at  the  same  dis- 
count. The  last  note  nor  being  paid,  M  sent 
it  and  all  the  previous  notes  and  papers  con- 
nected with  the  loan,  with  a  statement  of  the 
amount  due  him,  to  a  friend  residing  in  Har- 
risonburg, with  a  request  that  he  would  take 

B's  note  for  what  was  due,  endorsed 
1034    by  the  same  parties.    *This  was  done, 

and  the  note  was  made  payable  at  the 
National  Bank  at  Harrisonburg. — Hei<d  : 

1.  The  taking  of  the  last  note  was  not  a 
novation  of  the  previously  existing  debt ; 
but  the  contract  is  still  a  Mar^'land  contract, 
to  be  governed  by  the  law  of  Maryland. 

Bowman  v.  Miller  &  Co,  &  at.,  331 

2.  By  the  law  of  Maryland  the  contract 
was  not  null  and  void  ;  but  M  might  recover 
upon  it  there  the  principal  and  legal  inter- 
est. Idem,        331 

3.  The  last  note,  not  providing  on  its 
face  for  the  payment  of  more  than  legal 
interest,  it  not  being  a  Virginia  contract, 
and  not  being  void  by  thelaw  of  Maryland, 
it  will  be  enforced  as  a  Maryland  contract 
in  the  courts  of  Virginia.        Idem,        331 

4.  If  a  Virginia  court  may  administer 
the  Maryland  remedy  in  a  defense  of 
usury,  the  defendant  must  file  such  a  plea 
as  the  law  of  that  state  prescribes. 

Idem,        331 

VENDOR  AND  PURCHASER. 

1.  When  equity  will  not  decree  specific  per- 
formance of  a  contract,  but  will  rescind  it. 
See  Specific  Performance,  No.  1,  2,  and 

Hendrick  &  als,  v.  Gillespie,  181 

2.  When  equity  will  not  rescind  a  contract 
for  the  exchange  of  lan(^,  but  will  enforce  it. 
See  Specific  Performance,  No.  3,  and 

Stimson  v.  Thorn,  278 

3.  In  December  1862  H  sold  to  W  two  hun- 
dred and  sixty-five  acres  of  land,  more  or  less, 
known  as  Knob  Fork,  purchased  by  H  of  B, 
and  bounded  by  the  deed  of  B  for  $3,250,  of 
which  W  paid  $2,000,  and  gave  his  bond  for 
$1,250.  On  a  survey  of  the  land  by  W,  it  was 
found  there  was  but  one  hundred  and  ninety- 
nine  acres,  and  twenty-seven  acres  of  this 
was  recovered  by  V  upon  a  superior  title — 
Hei«d  : 

1.  W  is  entitled  to  an  abatement  for  the 
deficiency  of  sixty-six  acres. 

Walsh  V.  Hale,  314 

2.  For  the  twenty-seven  acres  the  value 
of  the  land  recovered,  whether  more  or  less 
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than  the  average  of  the  whole  tract,  is  to 
be  abated.  Idem,        314 

3.  For  the  remainder  of  the  deficiency, 
the  abatement  is  to  be  according  to  the 
average  price  per  acre  of  the  whole  tract. 

Idem  J        314 

4.  The  contract  hSLving  been  a  Confeder- 
ate contract,  the  amount  of  the  bond  is, 
under  the  circumstances  of  this  case,  to  be 
scaled  according  to  the  value  of  Confeder- 
ate money  at  the  time  of  the  contract. 

Idem^        314 

4.  See  Specific  Performance y  No.  4,  and 
Kemper  y,  Ewing  &  als.y  427 

VIRGINIA. 

1.  The  present  State  of  Virginia  is  bound 
to  the  creditors  of  the  state  for  debts  due 
before  the  division  for  the  whole  of  their 
debts.  And  West  Virginia  is  equally  bound 
for  them. 

Higginbotham^ s  ex^x  v.    The  Com- 
monwealth^ 627 

2.  Under  the  statute,  the  State  of  Virginia 
may  be  sued  for  any  debt  or  claim  due, 
whether  liquidated  or  unliquidated. 

Idem^       627 
WILLS. 

1.  Upon  the  proceeding  for  the  probate  of 
a  will,  J,  who  is  the  nominated  executor  and 
propounder  of  the  paper,  and  also  a  devisee 
and  legatee  under  it,  is  a  competent  witness 
to  sustain  the  probate.  See  Code  of  1873,  ch. 
172,  §  21,  22. 

D,  Martz*s  ex^or  v.  D.  Martz^s  heirs,  361 

2.  A  will  is  not  a  contract,  and  an  executor 
or  legatee  is  not  a  party  to  it  in  the  sense  of 
the  statute.  Idem,        361 

WITNESSES. 

1.  In  a  controversy  between  an  unmarried 
woman  on  the  one  part  and  husbands  and 
wives  on  the  other,  in  relation  to  a  transac- 
tion between  them,  in  which  all  are  interested, 
as  the  husbands  and  wives  are  incompetent 
from  their  relation  to  each  other  to  testify  in 
their  own  behalf  in  the  case,  the  unmarried 
woman  is  not  a  competent  witness  in  her  own 
behalf. 

Stalham  &  als,  v.  Ferguson'' s  adm*or 
dfals,,  28 

2.  See  Depositions,  No.  1,  and 

Idem,       28 

3.  Upon  the  proceeding  for  the  probate  of 
a  will,  J,  who  is  the  nominated  executor,  and 

propounder  of  the  paper,  and  also  a 
1035    devisee  and  legatee  under  it,  is  a  *com- 

petent  witness  to  sustain  the  probate. 
See  Code  of  1873,  ch.  172,  §  21,  22. 

Z>.  Martz^s  ex* or  v.  D.  Martz^s  heirs,  361 


4.  A  will  is  not  a  contract,  and  an  ex- 
ecutor or  legatee  is  not  a  party  to  it  in  the 
sense  of  the  statute.  Idem,        361 

5.  One  party  to  a  suit  is  incompetent  as  a 
witness  on  account  of  the  disqualification  of 
the  other  party  only  in  a  case  where  he  was 
a  party  to  the  transaction  which  is  the  sub- 
ject of  the  suit  or  proceeding,  and  the  other 
party  to  it  is  dead,  insane,  or  incompetent 
from  some  legal  cause.  Idem,        361 

6.  Where  the  objection  is  to  the  competency 
of  the  witness,  and  the  objection  is  sustained, 
it  is  not  necessary  to  state  in  the  exception 
what  the  party  offering  him  expects  to  prove 
by  him.  Idem,        361 

7.  All  persons  examined  as  witnesses  must 
be  fully  possessed  of  their  understanding ; 
that  is,  such  understanding  as  enables 
them  to  retain  in  memory  the  events 
of  which  they  have  been  witnesses,  and  gives 
them  a  knowledge  of  right  and  wrong ;  and. 
therefore,  idiots  and  lunatics,  whilst  under 
the  influence  of  their  malady,  not  possess- 
ing their  share  of  understanding,  are  e;. 
eluded.  Coleman* s  case,        86 

8.  A  witness  is  not  excluded  by  this  rule 
merely  because  he  is  a  lunatic.    That  is  not 
enough /^r^f  to  exclude  him  ;  but  he  must  at 
the  time  of  his  examination  be  so  under  the 
influence  of  his  malady  as  to  be  deprived  of 
that  **shareof  understanding*'  which  is  neces- 
sary to  enable  him  to  retain  in  memory  th 
events  of  which  he  has  been  a  witness,  anc 
gives  him  a  knowledge  of  right  and  wrong 
If  at  that  time  he  has  this  share  of  under- 
standing he  is  competent.  Idem,        865 

9.  Of  the  competency  of  the  witness  in 
such  case  the  court  is  the  judge,  whilst  the 
weight  of  the  testimony,  the  credit  to  be  at- 
tached to  it,  is  left  to  the  jury.      Idem,      865 

10.  On  a  trial  for  forgery,  M  was  introduced 
as  a  witness  by  the  commonwealth,  and  gave 
important  testimony  against  the  prisoner. 
He  was  examined  and  cross-examined  for 
two  days,  and  neither  the  counsel  nor  the 
court  suspected  he  was  deranged,  though 
they  thought  he  was  drinking  deeply.  After 
the  conviction  and  sentence  of  the  prisoner 
he  moved  for  a  new  trial,  on  the  ground  that 
M  was  deranged  when  he  gave  his  evidence ; 
arid  it  was  proved  that  he  had  been  deranged 
a  few  days  before  the  trial,  and  within  a  few 
days  after  it,  and  so  continued.  But  the 
judge  who  tried  the  prisoner  overruled  the 
motion,  and  certified  that  at  the  time  of  M*s 
examination  he  was  a  competent  and  proper 
witness,  and  not  laboring  under  any  mental 
disability  whatever.  The  proofs  not  showing 
derangement  at  the  time  of  his  examination 
as  a  witness,  he  was  a  competent  witness  ; 
and  the  judgment  afiirmed.         Idem,        865 
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